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| ERRATA. 
In page 129, fide note, inſtead of Haſſe read Hu!/e. 


400, line 12, inſtead of iſſued at, read iſſued it at. 

421, line 12, ele the word But. 

438. fide note, inſtead of Brown read Bacon v. Searl:s, 

615, line 36, inſtead of fee focage read free ſocage. 

739, line 17, inſtead of of it bond fide, read if it be bond 
fede. 


———— 749, line 41, inſtead of C. R. read B. R. 
—— 794, line 36, inſtead of Fuftices read Jufticies. 


MEMORANDUM. 


In the caſe of Hornblower and Maberley v. Boulton and Watt*, 
in error, from C. B.8 Ter. Rep. 95. The Court of King's Bench, 


after a ſolemn argument, decid 


that the patent for © @ method 


of leſſening the conſumption of fleam and fuel in fire engines, ' is 
valid. Vide the caſe of Boulton and Watt v. Bull, in Vol. I. b. 
96, when the Court of C. B. were equally divided in opinion 


on the queſtion, 


This and o her caſes that may be decided during the time this werk is at preſs, 


will be inſerted in a general appendix. 
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IN 


THE COURTS OF LAW. 


Bankrupt. 
I. What Perſcr.s may become Bankrupt. 


Feme covert who is a ſole trader, and carries on Aa 1e e ol. aflige 
ſeparate trade within the city of London, according nees of ſane Cox 
to the cuſtom of the ſaid city, is fable to a commiſſion of — — 
bankruptcy.,—This was a caſe reſerved upon a trial at nfs of John — 
privs in an action of trover, brought by the aſſignees of Fane Mic. Ter. 6 Geo. 
Cx, a ſole trader in London, and a bankrupt, againſt the 3. * 12 
aſſignees of John Cox her huſband, who was alſo a bank- 4 1 
rupt. The action was brought to try whether Oy Y 
had a right, as affignees of Jane, to certain goods in the 
millinery trade, carried on by her after her marriage ; which 
goods had been ſeized by the perſons acting under the com- 
miſſion iſſued againſt John Cox, her huſband. A verdict 
was given for the plaintiffs, ſubject to the opinion of the 
court, on the following caſe : © 1ſt. The commiſſion of 
bankruptcy iſſued againſt John Cox, the huſband, on 13th 
„March, and the commiſhon againſt Fane, his wife, on 
* 26th April, 1764. 2dly. The cuſtom of London is as 
© follows: where a ou covert of a huſband uſeth any craft 
ix the ſaid city, on her ſole account, whereof the huſband med- 
* dleth nothing; ſuch a woman ſhall be charged as a feme 
« fole, concerning every thing that toucheth the craft; and if 
* the huſband and wife ſhall be impleaded, in = caſe the wife 
* ſpall plead as a feme ſole, and if ſhe is condemned ſhe ſhall be 
committed to priſon till ſhe has made ſatis faction; and the 
* buſband and his goods ſhall not, in ſuch caſe, be charged or 
* impeached. ' 3dly. This Jane Cox, the wife, was a ſole 
* trader, and carried on a ſeparate trade within the ſaid 
Vor. II. B city. 


- 
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© city, according to the cuſtom of the ſaid city of London, 
“e Athly. The goods for which this action was brought were 
* part of the effects of her ſole trade. Sthly. The aflignees 
of the huſband's commiſſion ſeized theſe goods on the day 
the cominiſſion iflued again: him.“ The queſtion was 
put as a ſingle one; but was in effect double: namely, 
FirsT, VI bether the afſignees of John, the huſband, Jad a 
right to tate the ſeharate effects of Janc, his wife, w/o was a 


cc 


ole trader, and afply them tnwards ſatisfattion of the debts of 


the huſband, under the commiſſion awarded againſt him, in pre- 
Judice of the ſeparate creditors of the wife? Steoxbrx, 
IV hether a commiſſion of bankruptcy may iſſue again/t a married 
woman, being @ ſole trader? The cate was fully argued: 
and Per Lord Mansfield, Ch. J. I have no doubt in this 
caſe : in the argument on the part of che defendants, the 
queſtion has been pur, « whether the huſband is totally ex- 
cluded from all power over the effects of the wife.“ But 
the queſtion is not between the huſband and wife, but be- 
tween his and her creditors: ſhe is no party to this caſe, 
therefore it is not neceſſary to go into that queſtion ; but 
taking it for granted, argumenti gratid, “ that the huſband 
might put a ſtop to the wife's ſeparate trade in future; aud 
aſter paying her debts, be intitled to the reſidue of her effects“ 
—yet he certainly cannot do it with a retroſpect : he cannot 
take to himſelf what belongs to her creditors: for this 
would deſtroy the cuſtom totally, by rendering it nugatory 
and incfteCtual ; and if he himſelf cannot prejudice her cre- 
ditors, his aſſignecs cannot do it. The feme ſole trader in 
London, under this cuſtom, mult indeed bring her action in 
London: but ſuch cuſtom would be allowed in any other 
court in a defence by the huſband. Perhaps there might be 
a difficulty in the wife's having a remedy herſe/f againlt her 
huſband: but there is none as to the creditors of the wife; 
they are intitled to a remedy for the ſeizure of her effects, 
out of which they were to be paid their juſt debts, The 
ſeparate effects of the wile ae, in the firſt place, liable to her 
ſeparate creditors: but if they were liable, in the firſt place, to 
the huſband, this would deſt roy the cuſtom. —As to the ſecond 
point, I hether fhe be liable ts a commiſſion 9”) The ſtatutes 
of bankruptcy extend to the city of London ; and the words 
of the ſtatutes take in this caſe: and it is for the benefit of 
the wife © that the thould be liable to a commiſſion,“ be- 
cauſe otherwiſe ſhe would be liable to perpetual impriſon- 
ment: it is alſo for the benefit of creditors, who cannot, by 
reaſon of this cuſtom, come at the huſband: there is no :ea- 
ſon to take this caſe out of the aQs relating to bankruptcy: 
the huſband himſelf was not liable to the wife's creditors ; 
nor had he any demand upon them: the conſequences of her 


baukruptcy, as a ſole trader, concern only the moon. * 
nien 
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which ſhe ſtands to her creditors, and they to her: as to ſup- 
poſed inconveniences; this cuſtom affects no Rights but ſuch 
as are the ſubject of the cuſtom ; nor marital or any other 
Rights. It has been argued, that ſome of the ſtatutes relating 
to bankrupts are penal, and even capital; and, therefore, 
that they muſt relate to free agents, which married women 
are not, being under the coercion of their huſhards, who 
may prevent them from ſurrendering: but the anſwer is, 
that the wife can never be liable to the guilt of a capit il 
offence, where (he is under an invincible neceflity: I am, 
therefore, of opini -n, that a commiſſion may be taken out 
againſt her as a ſole trader, with reſpect to her ſeparate 
effets in trade. I ilmot, J. This is a conſequence of the 
cuſtom : the cuſtom eſtabliſhes her being a ſole and ſ-parate 
trader: it follows, of courſe, that theſe goods, in her ſep irate 
trade, may be taken and ſeized under a commithon of bank- 
ruptcy againſt her: this cuſtom ſubjects the wife to an cxe- 
cution, to which ſhe is not liable at common lax; theſe 
cuſtoms, though. local, are tv be conſidered as allowable 
under the general law of the land, when they come in que- 
{tion in other courts. The ſecond point 1s of conſequence ; 
it muſt be confined to her debts in the way of trade; and as to 
this ſhe is within the words and meaning of the bankruptcy 
acts: and her aſſignees ſtand juſt in her place: the huſband's 
aſſignees cannot take her effects; nor her aſſignees his: but 
the commiſſion againſt her ought to be confined to matters 
in the way of her trade. 7 ates, J. An action upon the 
cuſtom can only be brought in the mayor's court of Lon- 
don: but the cuſtom may be plead-d in bar in a ſuperior 
court: it may be uſed in a ſuperior court by way of de- 
tencez and in ſuch caſes the ſuperior court will take nctice | 
of the cuſtom, The only queſtion here is, whether the | 
effects of the wife belonged to her aſſignees under the com- 

miſſion which iſſued againſt her: the property in theſe goods 

was transferred to them: and they certainly had a rigtit to 

recover hem: a commiſſion being iſſuable againſt her is a | 
conſequence of the cuſtom for ler ſole trading. Aon, J. | 
Remembered a caſe in C. B. in the manor of Harwell, 
where this cuſtom of feme covert ſol- trader was eſtabliſhed: 
and ſaid that her perſon and her effects in trade were an- 
Iwerable to her creditors; that tie huſband was bound 
by an implied conſent: and that the ſtatutes of bankruptcy 
were but as a ſtatute execution «pon her effects in trade, 
* far as they are liable in law.— Judgment for the plain- 

. 


In this caſe the queſtion was Whether a butcher was a patey v. Smith; 
perſon who ſought his living by buying and felling within Hit. Ter. 8 Geo 
the meaning of the acts concerning bankrupts.” Ax D The 3 * 4 Bre. 
Gurt, though they expreſſed themſelves very ſenſible of the — 
nconyenience of — bankrupt laws to artificers 

2 


whoſe 


Port v. Turton, 
Tr. Ter. 3 Geo. 
3. C B. 2 U. 
372, 


Wells v. Parker, 
in error from C 
B. Mic. Ter. 26 
Geo. 3. BR. 1 
Tor. Rep. 34. 
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whoſe living is ſubſtantially gotten by mechanical labonr, 
with a mixture of buying and telling ; yet thought, upon the 
authority of caſes, that they muſt hold a butcher to be with- 
in that deſcription which makes a man liable to a commiſ- 
ſion of bankruptcy. 

In this caſe, Pratt, Lord Ch. J. ſaid a brickmaker might 
ea bankrupt ; becauſe the earth is manufactured and turned 
quits into another thing; but that was not the queſtion then 
before the court. However, from a ſubſequent caſe, it 
ſeems to be clear that a perſon who rents a brick ground, 
and makes biicks thereon for public ſale is ſubject to the 
bankrupt laws. 

An action of treſpaſs was brought in C. B. for the pur- 
poſe of trying whether Fells was liable to a commiſſion of 
bankruptcy, and at the trial, before Lord Loughborough, at 
Guildhall, the jury found a ſpecial verdict : “ That Parker 
« was the occupier of a certain farm, containing, among 
other things, 800 acres of land in the pariſh of Croydon 
« in Surry, as tenant thereof, for a term of years not yet 
« expired, to the Archbiſhop of Canterbury, at the yearly 
& rent of 22/1. 6s. 8d. That Parker, the father, for more 
« than twenty years before the year 1768, and long aſter- 
« wards, held this farm. This farm Ecended to the ſon, 
« who has renewed. That one William Berand, tor twenty 
« years and more before the year 1768, had rented a certain 
*« brick ground, parcel of the ſaid farm of the ſaid J. Parker, 
« the father, the former tenant of the ſaid farm, and made and 
« fold bricks there. That Berand died in the year 1768; and, 
„upon his death, the preſent plaintiff, who had for ſome 
* time before been in the joint occupation of the ſaid farm 
& with his father, took the brick-ground into his own poſ- 
& ſeſſion; and then and there bought certain materials and 
„ neceflary things belonging to tlie ſaid Berand, who had 
4% alſo been uſed to make bricks; and that the ſaid Parker 
continued to make bricks and tiles of the earth and cla 
« ariſing from part of the land, ſo uſed as a ru hens hx 
« at the time of the demiſe, and bought ſand and fuel, which 
« were neceſſary ingredients for converting the earth and clay 
& into bricks and tiles. And that during the time the within 
named J. Parker ſo made and ſold bricks and tiles, he 
« was erecting buiidings and making repairs unto the ſaid 
« farm, in which a part of the bricks and tiles ſo made were 
« expended. That the ſaid J. Parker continued to ſell bricks 


and tiles ſo made by him until the time of his abiconding, 


„That on the 17th January, 1783, Parker abſconded. 
« 'That a commiſhon of bankrupt iel againſt him; chat 
on the 10th March, 1783, Parker was | 5 a bank- 


« rupt, &c.; that the commiſſioners ſeized all his effects, 

« &c.; that aſſignees were chuſen, That Wells was 

« the meſſenger under the ſaid commiſſion duly rr 
4 3 
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© and that he, by order of the aſſignees, ſcized the ſaid 


goods, c. mentioned in the declaration, being then in 
« the poſſeſſion of the ſuid J. Parker.” If Parker be 
« nt within the ſtatutes againſt bankrupts, then they con- 
« vict Melli of the treſpaſs: but if the court ſhall be of 
opinion that he came within the bankrupt lan s, then a 
« verdict for the defendant.” The Court of Common 
Pleas were of opinion that he was not ſabject to the 
bankrupt laws; and gave judgment for the plaintiff. It was 
then removed into B. R. by writ of error, and ſuly ar- 
ued. From the argument and the judgment delivered by 
Lord Loughborough, in the Common Pleas, it appeared, that 
the i.lea was, that if this trade be carried on as the mode of en- 
Joying the land, the party is not ſubjeft to the bankrupt laws : 
but if the land be taken as the means of carrying on trade, or 
for the purpoſes of manufatture, then he may be a bankrupt. SED 
Per CUR. (after time taken to conſider) there are two queſ- 
tions :—1ſt, Whether, on this verdict, Jlham Berand was to 
be conſidered as a trader within the ſtatutes ? 2dly, If illiam 
Berand were a trader, whether on this verdict the caſe of 
the plaintiff can be diſtinguiſhed, ſo as to make him no 
trader? As to the firſt, brick-making for ſale, abitraQtedly 
conſidered, is in fact carrying on a trade, and ſzeking to live 
by the profits. Many things are neceſſary to be bought, 
which can only be paid for by the ſale of the bricks. The 
credit is given to no viſible fund, but merely on the ſpecu- 
lation of the profits expected to ariſe from the ſale of the 
bricks. But the objection is, tiat William Berand rented 
the brick-ground, and conſequently that the bricks were the 
roduce of his own land. Now the true dilinQtion is this: 
f a man exerciſe a manufaCture from the produce of his 
own lind, as a neceſſary or uſual mod? of reaping or enjoying 
that produce, and bringing it advantageouſly to market, he 
ſhall not be conſidered as a trader, though he buy the nec-ſſary 
ingredi-nts and materials to fit it for market; as in the 
caſe of a farmer, who makes cheeſe on his own land, and 
who buys runnet and ſalt; or as in a caſe mentioned at the 
bar, where a man makes his own apples into cyder, though 
there be an expence attending the operation, and though 
many things are to be bought, and ſome mixture, yet he is 
no trader; for it is the uſual mode of enjoying land in the 
cyder counties, $0 in the alum works, as determined, 
where the operation was proved to be the neceſſary and con- 
ſtant mode practiſed by the proprietors of alum works. Or 
like the caſe of the coal mines, where railing them out of 
the pit is as neceſſary to the enjoyment of the land, as threſh= 
ing corn, &c. But where the produce of the land is merely 
the raw material of a nine Tas and uſed as ſuch, and net 
3 according 
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according to the uſual mode of enj1ying the land; in ſhort, 
where the produce of the land is an inſignificant article in com- 
pariſon of the whole expence of the manuſa ture, there he 
ought to be conſidered as a trader. As this diſtinction turns on 
the nature and manner of exerciſing the manufacture, and 
the motive with which it is carried on; it depends ſo much on 
the light in which the jury fee the tranſiction, an the law 
an the fact are ſo blended together, that it is haidly poſſible 
to diſtinguiſh them. The jury were directed, that if they 
thought that Parker made bricks for his own conſump! ny 
though he ſold the ſurplus, they ought nat to find him a trader: 
but it they thought he carried on the trade for public ſale, uien 
they ſhould find him a trader. And the jury upon that trial 
found him a trader. In this caſe illiam Berand took the 
brick ground with a view and for the purpoſe of mak'ng 
bricks, and carrying on the trade for pub.ic fale. The 
land p oduced notiung. The leaſe was merely a purchaſe 
ot the clay, the fame as if he had bought it at ſo much per 
load. He had nothing to do as a farmer; his ſole object 
was making bricks for ſale: therefore we think he ought 
to be conſidered as a trader. As to the ſecond queſtion, 
viz. If Berand were a trader, then whether the plaintitf's 
caſe can be diſlinguiſhed from his? It ſtands thus: in 1708, 
on Berand's death, the plaintiff took poſſeſſion of the brick 
ground. He paid for the ſtock ; he carried on the trade in 
like manner; he made bricks for public ſale; he lived with 
his father, and had a joint occupation of his farm wich the 
father, who was I: ſſee, and who ſuffered the plaintiff to 
take the brick ground ſolely, The father had no concern 
with the brick ground; was liable to none of the ſon's 
debts on that account; and therefore che farm was as diſtinct 
from the brick ground then, as when Berand had it. The 
plaintiff had no intereſt in the farm till 1780, when it de- 
volved on him. But from the vear 1768 he was permitted 
by his father, on Berand's death, to come in his place, and 
to carry on the trade of brick=making for ſale, as Berand 
had done for many years. The leaſe in 1780 was imma- 
terial: if he traded from 1768 till then, it was ſufficient; 
for during that time he occupied only the brick ground, aud 
made and fold bricks for public fale. The plaintiff acted as 
Berand had done. Berand rented the brick ground as a 
mode of buying the clay. And whether the plaintiff rented 
the clay, or had it by gift from his father, makes no diffe- 
rence: on this verdict he muſt be conſidered as a trader. 
— Judgment reverſed. 

Upon a writ of error from the above judgment, Parker v. 
Iells in error, the following queſtions were put to the 


Jer. Rp. 283. judges, by order of the houſe of lords: 1ſt, Whether the 
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finding on this verdift be ſufficient u hereupon to give final 
jud ment? 2dly, If the finding be inſufficient, what award 
ought to be made on ſuch finding? 2gdiy, If the finding be 
ſuchcient, whether upon ſuch ftindiag the plaintict in error 
app-ars to be a trader within the true intent an meaning of 
the ſtatutes concerning bankrupts? The Lord Chief Baron 
Eyre delivered the un mimous opinion of the judges preſent, 
upon the firſt queſtion, in the negative: and upon the {eco::d 
queſtion that a writ of venire facias de nave ought to be 
awa.ded; whereupon it was adjudged accordingly, that tlie 
court of King's Bench do award a ven:re facias de novo. 

The plaintiff, Parker, did not proceed upon the venire de 1 Cooke's Bank - 
novo, but, by agreement, brought a new action in the court ut Laws, Ons 
of King's "th. and at the trial the jury, under the direc- 
tion of the judge, found 1ſt, Tat Parter did carry on the 
trade of making bricks and tiles tor {le for the purpoſ- of 
drawing a profit therefrom : 2dly, That he carried on the 
trade from 23d June, 1768, when William Beraud died, to 
Michaelmas, 1778: that he ceaſed to make bricks on Micha- 
elmas-day, 1788; and he alſo ccaſed to fell them on the fame 
day: 3dly, That the father had the ſole management of the farm 
until the time of his death. This finding was to have been 
drawn up as a ſpecial verdict; but as it appeared that Par- 
ker had left off brick- making before the petitioning creditor's 
debt accrued due, the defendants waived the ſpecial verdict 
and conſented that a general one ſhould be entered for the 
plaintiff, Thus the cvent of this caſe has been ſuch as to 
prevent the parties obtaining the final diciſion of the houſe 
of lords. 

Any perſon trading to England, whether native, denizen, Alexander v. 
or alien, though never reſident as a trader in England, may ages l 
be a bankrupt, if he comes over here occaſionally, and du- 3 . 1 
ring his occaſional reſidence commits an act of bankruptcy. 

— [his was an action of treſpaſs againſt tie meſſenger for 
ſerziig books, &c. in order to try whether the plaintiff was 
ſubject to the bankrupt las: the detendant pleaded, ift, not 
guilty: 2dly, a juſtification under the ſtatute 13 Eliz. c. 3.: 
3dly, a juſtification under a commi lion of bankruptcy to 
the laſt plea the plaintiff replied, that he was not a merchant 
and trader, and a perſon within the deſcription of the bank- 
rupt laws, At the trial there was a general ve dict taken 
for the plaintiff; and afterwards, upon a motion for a new 
trial, it appeared from the judges report of the caſe, that 
« the plaintiff, who was a native of Scotland, reſided there, 
and had a great houſe of trade at Edinburgh : that beſides 
this buſineſs he was concerned with Bell and Co. in a great 
brewery : that in both characters he might be conſidered as 
one of the greateſt traders in Europe; and he traded to all 
parts of the world: that he came to England, aud being 
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there occaſionally, was arreſted and laid in priſon two months, 


which was an act of bankruptcy.” THe QUESTION was, 


Whether by the Englith ſtatutes againſt bankrupts, a perſon 
to come within the meaning and deſcription of a trader there 
named, muſt not be a reſent trader; that is, Whether, as 
the act of bankruptcy muſt be local in England, the trad- 
ing ſhould not be ſo likewiſe; or whether ſuch » perfon as 
the plaintiff, coming occaſionally t» England, is liable to tie 
Engliſh laws againſt bankrupts. The defendant, however, 
inſiſted, that whatever the gen-ral queſtion might be, the 
plaintit}, in fact, had traded in England after his comin? ; 
and Lord Mansfield, who tried the cauſe, faid, that feveral 
inſtances were given in evidence, and left to the jury. But, 
his lordſhip obſerved, that they were not neceſtury to be 
moved till the court had decided the firſt prin and, tleree 
fore, he ordered the rule to be to fhew cauſe why a nuit 
ſhould not be entered, with liberty to move for a new trial. if 
the court ſhould be of opinion with the plaintiffl.— On thew- 
ing cauſe, the caſe was fully argued and contidered, PER 
Cur, The circumſtance of a trader bein: a notral born 
ſubject, or a foreigner, makes no difference: the Iſt 'ection 
of ſtat. 21. Jac, 1. c. 19. expreſsly declares, that rangers 
as well as natural born ſubjects and den.zens, el be ſub- 
ject to the bankrupt law:, and therefore it puts that point 
out of the caſe: but it {till leaves the queſtion, whether 
both natives and foreigners muſt not be trad-rs in Enzlan!, 
There may be great objeCtions, upon principles of jutt:ce, to 
the idea of a foreigner occalionally coming here, being 
ſubject to the bankrupt li WS: whoever gives credit, gives it 
upon the property a man has in the country where tue credit 
is given: very inconvenient conſequences may alſo arise in 
different parts of our dominions from a trader coming over 
here behind the back of his creditors, hurrying through a 
commithon and obtaining his ce:tificite, before his cred:tors 
abroad can ever know the commiſſion has iffued: on the 
other hand, it appears, that there is a locality in the deticrip- 
tion of the act of bankruptcy ; and that the trader, whether 
a native or a foreigner, mutt be in England when he com- 
mits an act of bankruptcy: but whatever obje ion there 
may be, as it ſtands upon general principles; yet we are 
bound by ſeveral authorities: the caſes of Dod/worth v. An- 
derſon, 2 375, and Sedgwick r. Bird, 1 Salk. 110, are 
ſtrong authorities upon the ſubject: the firſt goes a great 
way: the Court ſay © though it be found that the bankrupt 
_ and fold but once in England, it is not neceſſary that 
he ſhould do fo; for many merchants do only buy beyond 


ſea, and ſell here: it is trading that makes a man capable of 

being a bankrupt; and it is plain that Grice did trade in 

England.“ From what the court had juſt ſaid before, = 
mu 
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18, muſt mean to England. The caſe of Sedgwick v. Bird, is 

15% much ſtronger, bec1uſe the bankrupt in that caſe never did 
"n any act of trade in England. —But the moſt material autho- 

re rity is the caſe ex parte, Smith in Canc. Dec. 25, 1737— 

as There “ one A/bley went from England in 1720, and re- 

d- « {ided in Barbadoes till 1735, where he was a factor and 

as « planter, and traded to England, by ſending goods from his 

ne & plantations,” and receiving goods back again, bought in 
er, « England; and diſpoſed of goods ſent from England to 
he „ Barbadoes, for merchants in England; and being greatly 

4 & indebted, came to England in 1737, and committing an 
ral act of bankruptcy a commiſſion iſſued:“ there the bank- 

ty rupt had neither been re/ident in England, nor had ever 
be traded in England. He came over on purpoſe to get the 
Ce commiſſion taken out againſt him. The opinion given by 
uit Lord Hardwicke, in that caſe, is much ſtronger, becauſe he 

if had no doubt that the commiſhon was 1 and 
* therefore he gave his opinion both againſt his inclination . 
ER and againſt what he thought the juſtice of the caſe. The . 
"mn words of his opinion are very ſtrong: « The new laws 
on relating to bankrupts have turned the edge of commiſſions 
ers of bankruptcy from being, as they were originally, remedial 
1b- to the creditor, and in the nature of punithments to the 
int bankrupt, whom they confidered as an otfender, to be the 
ner accidental occaſion of great frauds. This has been the caſe 

1, here, and, I will, as far as I can, prevent the extending 
to them to other parts of the world. If the act of bankruptcy 
ing had been committed abroad, no commiſſion ought to go 

S It againſt him for that act: the affidavits only ſpeak of his 
edit trading to England, while he reſided at Parbadoes. If this 

in point had not been determined in Sedewick's caſe, I ſhould 
ver have doubted of it: but that caſe is in point, and muſt 
1 4 govern this: however, I will ſuſpend the allowance of the 
ors certificate till the creditors abroad have an opportunity to 
the ſend over proofs of their debts.” This doctrine was again 
ip- recognized in the caſe, ex parte, Williamſon v. Fry. Ford 
her Hardwicke, in the year 1750, who appears to have conti- 
m- nued of the ſame opinion then, though the ſame point was 
ee not immedia ely in queſtion before him at that time: here 
are the plaintiff traded to England, and never was a reſident 
An- trader in England; but came hither only occaſionally.— Per 
are Curiam. Verdict ſet aſide, and nonſuit entered. 
eat So where it appeared that one Campbell had reſided at Inglis v. Grant, 
upt Calcutta, and during the time of his reſidence there, was an Hil. Ter 34Geo. 
hat inſurer, with others, of ſhips, from and to different parts of | Sy * * 
ond India to France; and was, until the time of his returning 
> of to England, a trader in opium and woollen cloths, the pro- 
in duce and manufacture of India; many of which things 
this were ſent to France: that he alſo, by the remittance of bills 


juſt of 
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of exchange, in return for which he received goods from 
Europe, which he carried on to a great extent, gained con- 
ſiderable ſums of money, by the difference of exchange be- 
tween India and France, and India and England; and that 
he alſo contracted ſeveral debts payable in England: the 
queſtion was, WHETHER there was a ſufficient trading in 
this caſe within the meaning of the bankrupt laws, whereon 
to found a commiſſion of bankrupt, upon an act of bank. 
ruptcy committed by him in England, after he had quit- 
ted India? And on this point THE CourT were clearly 
of opinion that there could be no doubt. 
Saunderfon v. Neither a victualler nor an inn-keeper, merely as ſuch, is 
3 within the bankrupt laws: — Upon the trial of an action of 
4 Burr, 2064, (rover, brought by a creditor of a vidualler, claiming under 
a bill of ſale made to him by the victualler, before the victu- 
aller had committed any act of bankruptcy, againſt the de- 
fendant, who claimed the ſame goods, under the aſſigninent of 
the commiſſioners, as part of the bankrupt's eſtate and effects: 
a verdict was found for the plaintiff, for 31 damages, ſubject 
to the opinion of the court, on a motion tor a new trial. The 
facts, according to the report of the judge, were theſe, 
« Shrowder was a publican, that is, an alehouſe keeper or 
« victualler: he bought wine, brandy, beer, and 11d it in 
« his houſe; and might my 6-7 fell them out of the houſe, 
in ſmall retail quantities, by the pot or mug, as all publicans 
« do: and he kept an ordinary: he had a licence to fell 
„wine, and alſo to fell brandy and other 'pirituous liquors.” 
THe qQuesT1ON referred to the conſideration of the court 
was, © WHETHER a victualler who ſells liquors in his 
houſe, and only ſeiis them out of the houſe in ſmall retail 
quantities, as every publican does, is a trader within the 
idea of the bankrupt laws, ſo as to be liable to a commiſſion 
of ba:kruptcy ?** PER Cox, there can be no doubt but that 
if a victualler deals as a merchant, and ſells large quantities 
of liquor out of doors, he may be within the bankrupt laws; 
but tie queſtion is here reduced to the very ſame caſe as 
that of an inn-keeper : and it has been ſolemnly determined, 
more than once, „that an inn-keeper (1) is not as ſuch 
(quatenus inn-keeper) within thoſe laws: the analogy be- 
tween the two caſes of an ina-keeper and a victualler is fo 
ſtrong, that it cannot be got over: and we are all clear that 
this man is not within theſe laws, upon the authority of the 
determined caſe of an inn-keeper, and alſo upon the reaſon 
of the ching. He makes no particular contract like a 


——_—s 


* 


(1) Criſp, v. Pratt, Cro Car. 549. Sir V. Jonet, 437. March 34. Newton, 
v. Trigg, 3 Mod. 327. 1 Salk. 109. 3 Lev. 309. 1 Sbow. 96. 268. Carth. 149- 
Comb. 281. 
a trader: 
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trader: he cannot be ſaid to get his living by buying and 
{. lling as a trader does: he buys only to ſpend in his houſe: 
and when he utrers it again, it is atten led with many cir- 
cumſtances additional to the mere ſelling price: he cannot 
be conſidered as a trader at large. The only authority 
againſt this, is the doctrine of Lord Chief Juſtice Holt; 
that though an inn-keeper cannot be a bankrupt, vet a 
victualler may; reported in 1 Lord Raym. 287. but that is 
an obiter ſaying only, and not a reſolution or determination 
of the court; or a direct ſolemn opinion of the great judge 
from whom it dropped | however, even this authority is 
croſſed by the cate of Newton v. Trigg; therefore this mere 
obiter opinion ought not to weigh agaiaſt the /ettied direct 
authority of the caſes which have been deliberately, and upon 
argument, determined the other way: as to the licence, there 
is no ſtieſs to be laid on that; it is only a mode of laving on 
a duty. This dealing of a victualler, in the ordinary courſe 
of his buſineſs, is not ſuch a contract as is made amongſt 
merchants and ſhopkeepers, or other d-alers in the ordinary 
courſe of trade and commerce. The inconvemence would 
be very great if theſe perſons were liable to commiſſions of 
bankruptcy; it would be very nu{chievous that commiſſions 
ſhould be taken out, at 70. or Bol. expence, in every caſe 
where a victualler ſhould be unable to pay his debts : his 
whole effects might ſcarce ſuffice to anſwer the expence of 
the commiſſion: we are all, theretore, clearly of opinion, 
that the verdict muſt ſtand for the plaintiff, 


To decide whether a trader is within the bankrupt laws, Rucal , Hoggs 


it was formerly held to be material to conſider the extent of Mic. Ter. 11 
1 Geo. 3. C. B. 3. 


his trading: thus, where one Thickpenny, who was an inn- 
kceper, not only ſold liquor to his gueſts, in his inn, but 
alſo ſent great quantities of wine, rum, and brandy, by four, 
five, and fi« gallons at a time to ſeveral perfons living two 
or three miles diftant from his inn, for them to retail and 
fell out again; and had done this for ſome years. Parker, 
Loxp Cu. BAR. at nfs privs, was of opinion, that this 
was not a ſufficient trading to m»ke him a bankrupt, and 
nonſuited the plaintiff. Bur The Court of Common Pleas, 
on a motion to ſet aſide the nonſuit, and for a new trial ; 
ſaid, it not appearing what proportion Thickpenny's trade in 
his inn bore to his trading abroad, and out of doors; they 
could not judge whether he was liable to be a bankrupt or 
not. And it was ſaid by , ilnot, CH. J. that if Thickpenny's 
trade and profits in his inn were much larger than his trade 
and profits abroad, out of the inn, he ſhould incline to think 
he was not liable to be a bankrupt: if it ſhould come out in 
evidence that Thickpenny got Gol. per annum by his inn, and 
not 600s. per annum by ſending out and felling liquors 

abroad, 
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abroad, he was clear in opinion that he could not be a 
bankrupt. 
Patman v. But in ſubſequent caſes it has been held that the extent of 
* wx? an the dealing is not material; and that it Is ſuthcient to ſub- 
77 Re Jett the party to the bankrupt laws if he feils with a view to 
$72. profit, although the extent of his dealings and the profits 
ariſing therefrom may be very inconſiderabie.— The plaintiff 
was an inn-keeper, and brought this action agzinſt the de- 
fendant, who was a meſſenger under a commiſſion of bank- 
rupt, for ſeizing and taking his goods. Upon the trial it 
appeared in evidence, that & the plaintiff had kept a public. 
* houſe for nine months, during which time he had ſold to 
three or four perſons about fix gallons of . altogether, 
„One of the inſtances was, that having bought tive gal- 
« lons of ſpirits of one Bennett, he had deſired him to lend 
* two of the five into the country to a perſon who had 
ordered it of him: and it was aifſo ſaid by his own ſervant, 
that if any perſon had ſent for liquor, he might have had 
it.“ The Judge left the queſtion to the jury, with this 
direction; that if they were ot opinion that the piaintiff had 
endeavoured to make a profit of his trading, and was ready 
to fell to any perſon who applied to him, and not merely as 
a matter of fa: or, that then the quantum «nd extent of the 
trading were immaterial, and they ſhould find for the de- 
fendant. The jury having found for the de endant accord- 
ingly; a rule to ſhew cauie why there {hould no: be a new 
trial, was afterwards moved for but refuſcd : Fok Per Cur. 
The queſtion of liw is not now to be governed by the 
guantum of the trading. "The rule is this, that where it is a 
man's common or ordinary mode of dealing, or where if any 
ſtranger, who applies, may be ſupplied with the commodity in 
which the other profeſſes to deal, and it is not ſold as a favor 
to any particular perſon, there the perſon ſo ſelling is ſubject 
to the bankrupt laws.—-The plaintiff lived in the public- 
houſe only nine months, during the courie of which time 
there could not be many inſtances adduced in evidence of his 
having ſold ſpirits out of the houſe ; but there was not any 
one inſtance of any perſon, who had applied to buy liquor, 
having been refuſed. That is the great point; for as t the 
extent of the dealing, and the profit which he made, it is imma- 
terial, For if a man make a conliderable profit, he is not 
likely to become a bankrupt; it is only in caſes where the 
— of the trade ate inconſiderable, that ſuch an event is 
likely to take place. 
Rartholemew v. 80 in this caſe, on a motion for a new trial, the only 
1 queſtion was, whether Davis, the ſuppoſed bankrupt, was 
BR. 1 Ter. Rep, à trader within the meaning of the ſtatutes concerning 
373· U. , bankrupts. It was contended that he was a _ in 
© 3 
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horſes; as to which it appeared in evidence, that Davis 
at this time, and for a few years paſt, had rented a con- 
ſiderable farm at //hitchurch: and that he kept two, and 
occaſionally three teams of horſes for the farming buſineſs, 
That, previous to his taking this farm, he had lived with an 
uncle, during which time he attended ſeveral different fairs, 
and occaſionally bought and ſold horſes ; that after he took this 
farm there were ſeveral inſtances of his attending fairs, and 
of every now and then buying a horſe, which was not cal- 
culated for the farming buſineſs, and which he conſtantly 
ſold again. It appeared that during the courſe of two years be 
had bought and fold five or fix horſes in this manner, two of 
which had been ſold directly after he had bought them tor the 
ſake of a guinea profit, and another was ſoſd again within 
three days. Per Cur.— The general principle is right, that a 
armer, as ſuch, is not an object of the bankrupt laws; and if 
a farmer in the courſe of his buſineſs buy a horſe, and after 
uling him for ſome time ſell him again, that wil not ſubject 
him to the bankrupt la xs. But in this cale the evidence is, that 
be bought horſes for the expreſs purpoſe of gaining by it, There 
were many inſtances of the bankrupt's buying horſes which 
he could not uſe in his farming buſineſs, and others which 
he bought for the expreſs purpoſe of ſelling again. It is 
like the caſe of a vintner, who, if he ſell only a few dozen 
of liquor to particular friends, cannot be made a bankrupt; 
but if he be defirous to ſell to every perſon who applies, that 
will ſubject him to the bankrupt laws. But in all theſe caſes 
the queſtion is, whether the perſon buy and ſell with a view to 
make a profit by it; and that is proper to be left to the con- 
ſideration of the jury. Here it was left to them, and they 
have found that Davis w1s a trader —Rule diſcharged. 


Neither the owner nor tarmer of an intereſt in land, by buy- Port v. Turton, 
Tr. Ter. 3 Geo. 
C. B. 2 Wi. 


ing and ſelling the ſame, or the profits thereof, are liable to the 


bankrupt laws:— Therefore, where in an action of trover for 10 


a certain quantity of coals, there was a verdict for the plain- 
tiff, ſubject to the opinion of the court: the caſe appeared to 
be as follows, « J. S. in conſideration of 1600l. grants, 
bargains and ſells to Sparrow, his executors, adminiſtrators, 
and aſſigns, a certain mine of coals, reſerving a rent and a 
certain quantity of coals to be delivered to the ſaid F. S. 
every year, with power of re-entry in caſe of non-payment : 
there is no limitation of time or term, but it is a ſale and 
purchaſe of the whole mine ſo long as any coals are to be 
gotten therein. Sparrow worked the mine and fold the coals, 
and then committed an act of bankruptcy : afterwards he 
aſſigned all the coals he had got to the plaintiffs; the defen- 
dants, as aſſignees of Sparrow, under a commithon of bank- 
ruptcy, Claimed and took away the coals : and WHETHER 
the buying the coal-mine, working it, and ſelling the coals 

| can 
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can make him liable to be a bankrupt within any of the ſta- 
tutes concerning bankrupts, was the queſtion? The Court 
ſaid, the fingle queſtion was, whether Sparrow couid he 
deemed to be a trader within the true meaning of any of the 
ſtatutes concerning bankruptcy. The ſtat. 21 Jac. I. c. 19. 
is the ruling ſtatute whereby this matter muſt be determined. 
The perſon who ſhall be deemed a bankrupt is there de- 
ſcribed: viz. Firſt he muſt be a perſon uſing trade or mer- 
chandize. 2dly. One ſeeking his living by buying and ſelling ; 
by buying and ſelling what? ſurely not by buying an intereſt 
in land, and ſelling the profit thereof; this can never come 
within the idea of uſing the trade of merchandize, or geting 
a living by buying and elling, in the ſenſe of the legitlature, 


From the idea we have of merchandize the line may be 


drawn betu een the landholder and the merchant: one would 
wonder there could have ever been any doubt about a far- 
mer; for if every buyer and ſeller was liable to be a bark- 
rupt, many of the firſt perſons in the kingdom would be 
liable to be ſo. Whatever the owner of the land in fee may 
do, ſurcly he who rents it may do the fame. If the former 
may be a buyer and ſeller, and not be liable to be a bankrupt, 
why may not the farmer do ſo alſo? his tilling the land, 
h 13 and ſtock on his farm, are known to every body; 
= he ſeeks his living by buying and felling: fo an mn- 

eeper, a victualler, and an alehoute keeper, get their living 
by Luying and ſelling ; but their way of buying and ſelling 
is not within the meaning of any of the ſtatutes of bank- 
rupts. The buying and felling which is within theſe ſtatutes 
is to be confined to perſons who live by a credit gained on 
an uncertain capital ſtock. There is no diſference between 
a leaſe for ſeven years and this caſe of the coal mine. 
Sparrow clearly had a chattee intereſt in the land; like an 
elrgit. Though a mine be an inheritance, yet it may be 
ſevered from the inheritance by the grant now made; but it 
is certainly an intereſt in the land. If Sparraw was neither 
the farmer nor owner of this coal mine, what was he? he 
muſt be one or the other; and neither the tuner, nor farmer 
of an intereſt in land, by buying and ſelling the Jam, or profits 
there:f, are liable to bankruptcy. The caſe of a brickmaker 
is very different; the earth is manufactured and turned into 
quite another thing, but coals carried to market are the ſame 
as they were found in the earth: upon the whole it is impoſ- 
fible to make this man a trader within the meaning ot the 
ſtatutes concerning bankrupts. (2) 


— 


— 


(2) Lord Chancellor Cowfer had before determined the ſame point, that « buyer 
coals, or the mine, is not a trader within the ſtatutes; but if he ſells them, toge- 
ther with others that is bought at market, then he becomes a trader liable to 4 
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Alſo drawing bills of exchange for a particular purpoſe fnaakey v. 
will not render a man liable to the bankrupt laws :— | hus on Jones, Hil. Ter. 


an iſſue directed by the court of Chancery to try whether 
the defendant was a bankrupt; at the trial there was a verdict 
taken for the plaintiff on the following caſe; „ the defen- 
dant, a clergyman, being poſſeſſed of lands in the Ifle of Ely, 


and engaged in expenſive works of cultivating and draining 


ſuch lands; to raiſe money for that purpoſe and his other 


occaſions, did, b-fore the year 1774, but more particularly 
in 1774, 1775, and 1776, ae very many bills in number, 
and to a very large ain unt in value, which were accepted 
by different perſons. The defendant, in order to provide 
money for the payment of the ſaid bills, ſent caſh and other 
remittances to the acceptors, and allowed to fome of his 
bankers a quarter per cent for paying his bills; and alſo in 
many inſtances paid a quarter per cent to the perſons. who 
got them diſcounted, beſides 5l. per cent. The defendant 
aiſo borrowed accommodation bills to a large value, in lieu 
of which he gave his own bills or notes to the ſame amount, 
Tur QUEST10N for the opinion of the Court was, whether 
this were a trading within the true intent and meaning of the 
bankrupt laws? PER Cur. This is a queſtion upon the 
conſtruction of the ſtatutes concerning bankrupts. By the 
ſtat. 13 Eliz. c. 7. the deſcription of a bankrupt is this,“ any 
merchant or other perſon uſing or exerciſing the trade of 
merchandize by way of „ exchange, re-change, 
bartry, cheviſance or otherwiſe, in groſs or by retail, or ſeek- 
ing his or her trade of living by buying and ſelling.“ The 
ſtat. 27 Fac, 1. c. 19. gives a fuller deſcription, © all and 
every perion or perſons uſing, or that ſhall uſe the trade of 
merchandize, by way of bargaining, exchange, bartry, che- 
viſance or otherwiſe in groſs, or by retail; or ſeeking his or 
her living by buying and felling, or that ſhall uſe the trade 
or proſefflon of a ſerivener, receiving other mens“ monies 
and eſtates into his truſt or cuſtody.“ Theſe are the deſcrip- 
tions of a bankrupt. And the facts neceſſary to ſhew what 
was the nature of the buſineſs carried on by the party being 
laid before the Court, whether they come within any of the 
deſcriptions enumerated in the ſtatutes, is a queſtion of law 


upon the conſtruction of the ſtatutes themſelves: it is not 


uling an act of merchandize: every man does that: every man 
buys: but that does not bring a man within the deſcription 
of a perſon liable to become a bankrupt. He muſt uſe the 
trade of merchandize. He mult therefore ſell as well as 
buy; nor will every act of ſelling do, for there are various 

ſpecies of ſelling, which are no trading within the meanin 
of the acts; as where a farmer buys in ſheep and ſells them 
again. The queſtion in this caſe is, whether the circum- 
e of a man borrowing money ou his own bills for his 
own 


Cow, 745+ 
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own occaſions makes him an object of the bankrupt laws, 
In Richardſon v. Bradſhaw, 1 Atk. 128. one Hilſon was an 
agent to 26 regiments, and lived in London: Johnſon, his 
correſpondent, was alſo agent to many regiments and lived 
in Dublin. The troops were occaſionally in England and 
Ireland; and when the troops that were in ¶ in's depart- 
ment were in Ireland, F-hnſon remitted money to pay them, 
and ſo vice verſa. Wilfn, trom the year 1745 to 1757, drew 
on * 1 to the amount of 280,000l. and Jobnſon dre on 
Wilſen for 290, oool. they took no commiſſion, and there was 
no reaſon why they ſhould, for the advantage was equal: but 
what was the purpoſe of this re- drau ing? they drew for the 
money of many thouſand perſons, officers, widows, and ſoldiers 
together; and there was a viſible gain ariſing from the ex- 
change. What was the determination of the jury? though it 
was not the province of the jury to ſay, it was a very ſenſible 
one. Drawing and re-drawing may or may not be exer- 
Ciling trade and merchandizeꝰ —it depends on circumitances 
—ſuppoſe a perſon in Yorkſhire, with a large eſtate, has 
occaſion for money to pay a debt on mortgage, or any other 
ſecurity, in the city of London : he draws on his banker for 
it, and to repay him tells the banker to draw on him by bills 
—would that be drawing and re-drawing fo as to conſtitute 
a trading within the meaning of the bankrupt laws? cer- 
tainly not,—But take it the other way, that the perſon has 
the caſh of other people to the amount of many hundred 
thouſand pounds, ane the benefit of the exchange ariſing 
from the remittance of it; this is merchandizing : and that 
was the ground upon which the jury went in the caſe of 
Wilſon. There is no greater fault in citing caſes, than that 
of drawing general concluſions from particular premiſes. 
ln M iſſen's caſe it was ſaid that drawing and re-drawing was 
merchandize. It does not follow that all drawing and re- 
drawing is merchandize. The words of the jury in Miſſen's 
caſe were, that drawing and re-drawing for ſuch large ſums 
of money is trafficking in exchange. Bur there was no 
re- drawing in the preſent caſe. Nobody re- drew on the de- 
fendant, and all the drawing was to his loſs; for he paid a 

uarter per cent commiſſion beſides intereſt on every bill he 
WS: with regard to what paſſed on the trial in {ſon's 
caſe, the jury aſked the Lord CHiegr JusTICE (LEE) a 
very proper queſtion ; whether this drawing and re-drawing 
was in point of law a trading in merchandize within the 
ſtatutes concerning bankrupts; and as the note is taken he 
might have directed them, as it is there ſaid he did. But the 
report ſays, he told them it was a queſtion of fact and not 
of law. Wich all deference to this opinion, it was a queſtion 
of law upon the fact. It may be proper to leave it to the 


jury, whether the perſon gets a profit, or remits other 05 
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ple's money; but the fact being eſtabliſhed, the reſult is mat- 
ter of law. In Wiſſon's caſe he had vaſt ſums of other 
people's money: but this caſe is ſtript of every circumſtance 
of this kind: merely a drawing by a perſon, for the purpoſe 
of improving his own eſtate, and he pays diſcount on 
what he draws : therefore there is no colour for ſaying he 
is within the deſcription of the bankrupt laws. 


17 


Treſpaſs lies at the ſuit of a perſon againſt whom a com- Perkinv.Proftor 


mifton of bankruptcy has been iſſued (he not being an ob- 


and Green, Tr. 
Ter 8. Geo. 3. 


je& of the bankrupt laws), againſt the afignees under the C. B. 2 ,,. 382. 


commiſſion, for taking poſſeſſion of his houſe and goods; for 
the commitſion is void, and of no avail. This was an ac- 
tion of treipaſs for entering the plaintiff's houſe, and diſturb- 
ing him in his poſſeſſion thereof: and the ſecond count was 
for expelling him from the poſſeſſion thereof. Upon the ge- 
neral iſſue, there was a verdict for the plaintiff, with 4ol. 
damages. The evidence at the trial was, that the plaintiff, 
on 8th April, 1763, purchaſed of one Goodall, a publican, 
his interelt in a term of years in a houſe, which he the ſaid 
Gzedall was then in poſſeſhon of, and held by leaſe; but 
which leaſe had been depoſited by him in the hands of the 
defendants, who were brewers, as a ſecurity for a debt due 
to them: that Goodall granted to the plaintiff an under-leaſe ; 
and the plaintiff paid hun gol. for the good-will, and 35. for 
the goods in the houſe : that upon 26th April, 1763, a com- 
miſſion of bankrupt iſſued againſt Goodall; and he being 
thereupon declared bankrupt, the meſſenger ſeized all the 
goods in the wy th which were bought by tne plaintiff of Good- 
all, with the knowledge, and upon the recommendation of the 
{efendants : that the plaintiff continuing in poſſeſſion under 
lus under-letie; and the detendants, being aflignees of Goodall, 
brought an ejectment, as aſſignees, againſt the plaintiffs, and 
having recovered, put one of their ſervants in poſſeſſion of 
the houſe: that the juſtices, upon conſideration of the caſe, 
removed the licence to another houle taken by the plaintiff; 
and the defendants, within twelve months atterwards, ſur- 
rendered their poſſeſſion, under the judgment in ejectment, to 
the original landlord; by which the plaintiff's intereſt in the 
houſe was loſt: that the court of King's Bench having 
determined (t) that a victualler, or common alchouſe- 
keeper, is not liable to a commiſſion of bankrupt; the 
plaintiff (che commiſhon of bankruptcy having been ſuper- 
eded) brought trover for the goods, and recovered 351. the 
ſum he paid for the ſame; and now brought treſpaſs and 
„ 4ol. damages, the amount of the ſum paid for 
good-will. On a motion for a new trial, it was contended, 
that treſpaſs vi et armis doth not lie in this caſe. SED PER 
Cox. The preſent action is againſt the perſons themſelves 


2 


. 


(1) Sce page 10, ſupra, 
Vol. II. C who 
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who ſued out the commiſſion of bankrupt, who are bound 
to ſupport the legality of their acts, and is not like the caſe 
of an officer executing a writ of execution upon a judgment 
which is afterwards vacated: we are all of opinion that 
the commiſſion ot bankruptcy is void and of no avail: 
the juriſdiction concerning bankrupts is confined to par- 
ticular perions and caſes; as that the perſon ſubject to a 
commiſhon muſt be a trader; rſt be indebted in ſuch a 
ſum; muſt do {ume particulir act. The Court of Chancery 
acts herein ſolely upon the application of the party peti- 
tioning, at whole peril the commiſſion iſſues; and if he 
ſues it out upon any falte ſuggeſtion, the law gives a reme- 
dy againſt him to the party whote liberty and property is 
thereby invaded (1). There are a variety of commiſ- 
ſioners, whole power and juriſdiction are limited and con- 
fined; which, if they excc-d, the law will give a remed 
againſt them; and where courts of juſtice aſſume a Juri 
diction which they have not, an action of treſpaſs lies 
againſt the officer who executes the proceſs, becauſe the 
hole proce: ding was cram non judice—In ſupport of this 
doctrine, the Court mentioned the cafe of the Marſhalſea, 
10 Rep. 76. a. b. Nichilas v. Walker, Cro. Cor. 395. 
Jerry v. Huntingtin, Hard. 480. Turner v. Felgate. 
1 Lev. 95. 1 dvider, 272. Carthew. 275. 2 Strange, 
500. 99... Hos. 68.—ln the preſent caſe we lay the ſupcr- 
ſeding the commiſſion of bankrnytcy entirely out of the caſe, 
as if it hid never been ſuperſeded at all; the commiſſioners 
had uo more power to act under the commiſſion of bankrupt 
againſt Goodall, who was a victual.er, than if he had been 
a divine, 1 lawyer, or a phyſician: although it may be 
thought hard to adjudge a man a treſpaſſer in a caſe heretofore 
doubiful, yet the I»w cannot bend to particular cafes ; and it 
is more for the general utility to ſuffer particular hard caſes, 
than to give uſurped authority any effect at all: the hard- 
thip of particular cafes is tacrchy moſt amply compenſated 
to the public, 


II. Att of Bankruptcy. 


tote oat. A. I. Keeping Houſe.) If a trader be denied in the morning, 
ig ces of talch by expreſs order, to the holder of a bill which is due, it 
v Fan is a complete act of bankruptcy, though he afterwards pay 
Te. 28 Geo. 3 tne bill, according ro the cuſtom of merchants, bctore 
RR. 2 l. R. five o'clock in the afternoon of the ſame day. Thus, 
59. upon a motion for a rule to ſhew cauſe why a new trial 

in an action of trover ſhould not be granted, it appeared 


—_— 


(1) See allo, rhe caſe of Prown v. Ch an, in Vol. I. p. 31, where it was 
held, that an action an v, caſe will lie for maliciouſly ſuing out a commiſſion ot 
banks .ptcy, n»twit' ſtanding the Chancellor is authoriſed bythe ſtatute, in ſuch 
a cale, to award to ne party grieved the ſpecific ſum of 2004, 

EE As the caſc of Smith v. Broomhead, intra, 
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that at the trial the only queſtion that aroſe was con- 
cerning the act of bankruptcy alleged to have been com- 
mitt d by Falch; as to which the following were the facts: 
Falch, being in bad circumſtances, on the evening of the 
7th of January, 1786, expreſſed his concern to his clerk, 
and his fears that he ſhould not be able to anſwer a bill 
which would become payable the next day; and deſired him 
to come earlier than uſual the next morning, and be in the 
wk and in caſe the holder of that bill ſhould enquire for him 
to deny him. The bill-holder did call the next morning be- 
fore nine o'clock, and preſented a bill for payment; the 
clerk gave him the anſwer, as he was directed, that his 
maſter was not at home. Afterwards, however, in the 
courſe of the day, Falch appeared in public, and having pro- 
cured ſome money from a friend whom he met, he ſent for 
the bill and paid it before five o'clock on that day. The 
judge, who tried the cauſe, directed the jury to find their 
verdict for the plaintiffs, inaſmuch as the act of bankruptcy 
was complete by the denial of a creditor with intent to de- 
lay him; notwithſtanding ſeveral of the jury, which was a 
ſpecial one, ſuggeſted to him at the time, that by the prac- 
tice of merchants in the city of London the payer of a bill 
has the whole of the day on which ic becomes due, till five 
o'clock, to pay it in. However, upon the judge's repeat- 
ing to them his opinion, upon the point of law, they found 
their verdict accordingly. PEX Cur. The general rule is, 
that tohere a trader commits an unequivocal act of bankruptcy, 
nothing that paſſes afterwards can purge or explain it away. 
Where indeed the act done is in itſelf equivocal, there it 
may be explained by ſubſequent acts: as by the bankrupt's 
atterwards appearing in public, or the like. Then the only 
queſtion here is, whether the act, at the time it was done, 
was a clear unequivocal act of bankruptcy? From the 
fats which have been ſtated it appears that the bankrupt 
could only order himſelf to be denied with a view to delay 
his creditor ; for he himſelf thought that his circumſtances 
were in a deſperate ſituation at that time, and that he ſhould 
not be able to fulfil his engagements; and directed his clerk 
to deny him when the bill-holder called, which was accord- 
ng one early the next morning. This was a clear act 
of bankruptcy, and whatever might happen afterwards could 
not alter the caſe. It is true that if the pxyer of a bill of 


exchange diſcharge it before five o'clock on the day when it 


becomes due, that will be a ſufficieit payment in law in 

order to prevent a proteſt : but that is not the queſtion here; 

what we are now to conſider is, whether the denial to a 

creditar with a view to delay him, though but fir an hour, 

is nat an get of bankruptcy * For though the Words of the 
2 
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act (1) are © begin to keep houſe,” yet on the conſtruction of 


118 them it has always been held that a denial to a creditor with 
\ a view to delay him was an act of bankruptcy. At the trial, 
it a gentleman at the bar mentioned a caſe which had come be- 
it fore Lord Mansfi-ld a few years ago, the circumſtances of 


| which were theſe: A bill having become due, and the 
drawer, being preſſed for payment, defired the holder to call 

upon him the next morning at a friend's houſe in Bridge- 

{treet, and he would pay him ; the holder went accordingly, 

and was denied at the drawer's requeſt. Upon being aſked 

by his friend if he was aware that he had been committing 

an act of bankruptcy, he anſwered with ſurpriſe in the ne- 

gative, and ſaid that he did not mean to do ſo; and went 

afterwards and paid the bill. Lord Mansfield, in his direc- 

tions to the jury, told them, that if they were ſatisfied that 

the denial had been with a view to delay the creditor at the time, 

it was an act of bankruptcy; and it fo, it could not be 

purged by paying the bill atterwards. It is the province of 

the jury to determine whether the denial was with a view to 

delay the creditor : and having, in the preſent caſe, found 

that, it would be a loſs of time and an unneceflary increaſe 

of expence to grant even a rule to ſhew 1 refuſed. 

Garret et A., Af- And in order to conſtitute an act of bankruptcy the debtor 
fignees of Moule, / be denied to a creditor, with intent to defraud or hinder 
1 . that creditor: © keeping houſe“ with that intent is not alone 
B R. * E. ſufficient. —This caſe was as follows: On Tueſday, the th 
of Fune, 1793, the bankrupt being in inſolvent circumſtances, 
and being in expectation of having ſeveral bills, that were 

due, preſented to him tor payment, was adviſed by his friends 

to keep out of the way of his creditors; and accordingly 

he gave orders to his clerk to be denied to every perſon, He 

retired up ſtairs with his account books, where he remained 

ſeveral days, and was denicd to ſeveral perſons, but it did not 

appear that they were creditors. On the 7th of June, one 

Ryder, a creditor of the bankrupt to the amount of 1001. on 

two bills of exchange, called at the bankrupt's houſe reſpect- 

ing other matters, but he did not aſk for the bankrupt, under- 

Standing he was from home. Ryder continued in the houſc 

half an hour with the knowledge of the bankrupt ; and in 

the courſe of converſation with the clerk, he aſked it the 

bankrupt's wife could not let him have part of his demand: 

but this was refuſed. TuE CourT held, that no act of 

bankruptcy was proved by this evidence. For, per LoRD 

KExYoN, Ch. J. On trials in cafes of this kind the queſtion 

has always been aſked, whether or not the debtor was denied t 

the creditor? which ſhews in what light the ſtatute has been 
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conſidered. I will not preſume to lay whether or not this con- 
ſtruction ſhould have been put on the ſtatute at firſt: but that 
conſtruction having obtained, I am afraid now to diſturb it. 


2. Departing from his dwelling-houſe.) In order to conſti- router . padget, 
tute an act of bankruptcy by a trader, in departing from his Hil. Ter. 38 
dwelling-houſe, it is not alone ſuthcient that a creditor thould - way 2 8. R. 7 
be thereby delayed, but the departure muſt alſo have been “ . 


with that intent. In treſpaſs for breaking and entering the 
plaintiff's houſe, and taking and converting his goods, the 
defendant juſtified under the bankrupt laws: and on the 
trial, the only queſtion was, whether the plaintiff had com- 
mitted an act of bankruptcy /—The facts were theſe: The 
« plaintiff was a trader at Mancheſter, and having received 
* intelligence that one Smith, in London, who was indebted 
« to him to a large amount, was in a failing condition, left 
his houſe early on the 17th of April, and went to London 
& for the 4 of arranging his affairs with Smith, and 
getting ſecurity for his demands: having reccived of Smith 
„goods of a conſiderable value, and a bill of exchange for 
*« 1291. he returned to Mancheſter, after an ablence of ten 
« days; during which time ſeveral creditors called at his 
« houſe in Mancheſter for payment of their reſpective debts, 
«* which were not ſatished, the bankrupt not having made 
any proviſion for them, nor left any perſon in charge to 
conduct his buſineſs during his abſence : among theſe cre- 
« ditors were the holders of ſeveral bills, which became due 
* on the day after his departure, and whom he expected to 
call on him for payment. After his return to Mancheſter, 
«* ſome of his creditors compounded with him, and received 
« 10s, in the pound: but a commiſhon of bankrupt was 
taken out againſt him by the defendant and his partner, — 
Ine jury found a verdict for the plaintiff; and declared in 
* anſwer to a queſtion put to them by the judge, that they 
thought the intent of the plaintiff in going to London was 
* laudable; that he had no intent to defraud or delay his credi- 
tors; but that delay did actually happen to ſome creditors.“ 
A rule to ſhe w cauſe why the verdict ſhould not be ſet aſide 
and a new trial had having been obtained, cauſe was ſhewn 
againſt ſuch rple. PER Cur. Bankruptcy is conſidered as 
a crimez and a bankrupt, in the old laws, is called an of- 
fender; but it is a principle of natural juſtice, and of our 
laws, that actus nom facit reum niſi mens ſit rea; the intent and 
the act muſt both concur to conſtitute the crime. The 
words of the ſtatute, 1 Jac. 1. c. 15, (after repeating the 
leveral acts of bankruptcy declared by the former ſtatutes, 
and adding others which are all premeditated trauds) are 
thele, & to the intent, OR WHEREBY his creditors may be 
* defeated or delayed.” Now if we read AND for the word 
OR, which is frequently done in the conſtruction of legal 

C 3 inſtruments, 


Bateman ef al 


athgnees of Ho- 
ward v. Pail-y. 
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inſtruments, where the ſenſe requires it, all dificulty will be 
removed: ad w ought to adopt that conſtruction which 
will be attended with the leaſt inconvenience. If the words 
of the ſtatute are ty be tiken in their literal ſenſe, any per- 
fon who happens to go from home only for an hour, any 
one who le ves his houſe with the intention of b-neatring lis 
cr ditors, may b-come a bankrupt if any one of his crediors 
call in the mean me, n] be twereby delayed, though but ior 
an hour; and it would be no anſwer to * that the tra er 
left word here he was go e: ſuch a rule might affe the 
richeſt man in the ki gdoin, Ihe legiſlature never could 
have meant tv extend crimin ty to a ern who leayes his 
houſe only for the purpoſe «of tranſacting his legal concerns: 
and t/:js conſtru ion teems contonant to the deciſions on 
another pait of this ſtatu e; for if a trader begin to keep 
houſe, and give orders to be denied to his creduors it has been 
decided that that is not an act of bankruptcy, unleſs in point 
of tact he be denied to a creditor, This ſhews that the 
intent and the act wuſt concur in order to con itute an at 
ot bankruptcy. We do not with to impeach the authority 
of J/oodicr*+ caſe (i), or that of Raikes v. Poreau(2), becauſe in 
both tue parties went abroad under ci: cumſtances that ren- 
dered it highly probable that they would not return to this 
country; one had committed murder, and the other was 
amelnable to the laws of his country, for a ditf.rent offence 
(Simi); there the parties muſt have known that their cre» 
ditors would neceſſarily be delayed by the ſteps they took : 
beſides, thole caſes may be ſuppot ted on anotier ground; far 


though it was not the immediate object of the parties in 


thoie caſcs to delay their creditors, by going abroad, yet, as 
that muſt be the neceſſary conſequence of ſuch an act, it 
would be evidence of their i tending 10 delay or defeat their 
creditors; and ſo it would come within the conſtructi m of 
the itatute now comended for by the defendant. —Ruie diſ- 
charged, . - | 

And a declaration by a bankrupt of his motives for ab- 
ſenting himſeif from home, made at che time, is evidence in 
order to prove the act of, bankruptcy. On the trial of this 


Geo. 1. k R. 5 ac ion, the qu ſtion was, whether Haward had committed 
7% Rep $12. an act of bankruptcy p ior to 7th of Feb. 1793? On the 


2 of the plaintifls, it was proved, in ſubſtance, that the 
binkrupt was arreſted on the 5th, and taken from home; 
th it on the 6th he was diſcharged out of cuſtody about one 
o'clock ; that he did not thereon immediately return to his 
houſe, but loitered at an ian on the road, apparently avoiding 
company ; that about ten o'clock at night he returned home, 
and the witneſs aſked him where he had been? the witneſs 
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(1) Bull, N. P. 39. 


(2) Cooke's Bank. L. 95 
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was about to relate what the bankrupt ſaid to him in anſwer ta 
that queſtion, but the examination was ſtopped by an objec= 
tion on the part of the detendant to tht evvlence, witch the 
jud e thought was well founded; and the plaintiffs were non- 
ſuited. A rule, nif, was obtained for ſetting aſide the non- 
ſuit; and afterwards made abſolute; FoR Per Curiam. Al- 
though the bankrupt cannot be called as a witnels to prove 
his own act of bþ nkruptcy, yet what was faid by him at the 
tine in expla..ation of his own act may be received in evi- 
dence. An admithon by him before his bankruptcy of a 
debt due to another is ſufficient to charge his eſtate. If he 
has been abſent from his home, an admiſſion by him chat he 
had been abroad to avoid his creditors is good evidence. 
Whatever he ſays, in ſhort, before his bankruptcy is evidence 
explin.tory of the act done by him. 


* 


3. Fraudulent Conveyance.) A fraudulent diſpoſition of Devon e. Watts, 


a trader's property is void againſt his creditors; aid if it is H. Ter 19G«0, 
done by decd, it is by force of the ſtatute an act of bank. 3. 1 Peg. 85. 


ruptcy.—-In an action of trover, by the aſſignees of a bank- 
rupt, a verdict was found for the plaintiff; and on a motion 
for a new trial, the queſtion was, WHETHER, under the par- 
ticular circumſtances, an aſſignment of a leaſe which had 
been made by the bankrupt was an act of bankruptcy ?—the 
facts were in ſubſtance theſe: © One Gaſcoyne bei. g in inſol- 
vent circumſtances, and not able to pay more than 8s. n the 
pound, adviſed wich his attorney about his aff.irs, and hewed 
him a decree of the Court of Chancery againſt him; ſtating 
alſo, that he had been ſerved with a ſubpana, and was threa- 
tened with an attachment, but was not able to pay the money: 
the attorney, upon this, adviſed him to become a bankrupt. 
He afterwards tent to the attorney, and then named to him 
ſome creditors who had been long great friend, ta him, and 
had 1-3 a bills for him which were not yet due, which would 
diſtreſs them; and ſaid, that as he could nat pay the bills, the 
only method by which he could jecure them, would be by an af- 
fignment of the leaſe in queſtion. According}, an afhgnment 
of the leaſe was made to three of his creditors, I atis, Giles, 
and Hall. The lea e was worth ab ut 402. and was only 
aſſi ned to ſecure 250l. and was then to be held in cruſt for 
the bankrupt. The day atter the execution of his aſſign- 
ment, there was a meeting of the cr: ditorsz à which it was 
agreed, that a commiſiom ſhould be tued out: fome of his 
creditors, -t this mecting, mentioned the leate as a part of the 
bankrupt's eſtate; on which the att -rney told them of the 
aſſignment, but did not mention when it was made. The 
aſſignment recited that G:/es had become ſecurity for the 
bankrupt: Hall had lent him money : and that feveral bills 
and notes had been indorſed for the bankrupt by Watts, _ 
4 | 


— - 


| 
| 


, 
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and Hall, which remained unpaid; and that he had agreed | „. 


| to aſſign the leaſe, in order to ſecure the payment of thoſe RW an 

7 debts.” PER Cur. This is a fraudulent deed, and an act FR nm 

| of bankruptcy :—it is fraudulent on two grounds, 1ſt. It is I 

| fraudulent againſt the creditor under the decree : the Court = dat 

| of Chancery would have relieved him againſt the detendant, tut 

| and given him the benefit of the leaſe, notwithſtanding the BH we 

1 aſſignment was for a valuable conſideration ; for if any man, BY un 

| knowing of a judgment or a decrce, purchaſe, though tor a iff} 

1 full value, the purchaſe is fraudulent and void (Cusne's et 

it caſe, 3 Co. 80 b.); the creditor, in equity, might have had a BR — 

1 ſequeſtration of the leaſe. 2dly. In the other view, the aſ- Wl 

it ſignment was a clear fraud againſt the general creditors BR by 

1 under che bankrupt laws: the bankrupt was adviſed and FR th 

4 agreed to have a coinmiſſion ſued out; and after that made let 

[| an aſſignment: and although the creditors were told of the an 

aſſignment, yet the manner in which they were told of it ru 

| was the worlt part of the caſe ; for the bankrupt concealed In 

| from them when or how it was made; and they had no rea- ch 

1 ſon to 1 that it was not made long before: all amicable th 

commiſſions are agreed to by the creditors, on the idea that 2 

| there is to be no preference: *tis true the preference 2 7 

I} to the defendant, and the other two aſſignees of the leaſe, V/ 

5 was voluntary, for they had not applied to the bankrupt for let 

N payment of their debt: the motive, perhaps, was not culpa- it 

; ble; but the tranſaction was contrary to the general policy th 

| of the law. Rule diicharged. th 

Haſſells v.Simp- On an iſſue directed out of Chancery to try whether al 

fon, Mic. Ter. 21 one FJackſon was a bankrupt, there was a verdict for ne 

— % K 1 the plaintiffs: afterwards a new trial was moved for and , ti: 

aug. 88 (n. F. . : 

| 39.) ordered. At the ſecond trial, a caſe was reſerved for the . « 

| opinion of the Court on the following facts —Fackſon Was, oy th 

if on the 28th of Nov. 1777, being the day on which the com- — 
miſſion of bankrupt iſſued, a trader within the meaning of 

, the ſtatutes: he became indebted to the petitioning creditor = Þ: 

in 100l. by bond, bearing date 13th Aug. 1770, and payable = 


on 13th Feb, 1771. Some days previous to 14th Aug. 1773, = ci 
he applied to one Child, an attorney and CONVeyancer, to jg 


propoſe an indemnity to Simpſon the defendant, againſt a = 
bond in which Simpſen had joined with him to a Mrs. Bart- Wot 
lom : Child enquired what property he had, and he anſwered, = ec: 
that he had the newly-built houſe (mentioned in the indenture = 
of 14th Aug. 1773), belides his houſehold goods and ſtock 1 
in trad ; and on the recommendation of Child, he agrecd to 6. 
include the houſehold goods and ſtock in trade in the indem- = 
nity. An indenture, bearing date 14th Aug. 177 3, was ac- 1 2 


cordingly prepared, whereby the bankrupt conveyed to the de- 


fendant the ſaid new-built houſe (which was a copy bold eſtate) 
jr 


— — 
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reed br 500 years, and all his goadsſ 1), furniture, and flock in trade, 
hoſe and all his perſenal eſtate whatſoever and whereſoever; ind a | 
at FF nominal poſſeſſion was given by delivery of a ſilver oon. | 
It is There was a proviſo in the deed, that till the defendant was | 
ourt = dJdamnificd, he ſhould not take actual poſſeſſion. This inden- | 
lant, ture was duly executed by the bankrupt, who at the time 
the IX was in full credit; and he continued in trade and in credit | 
nan, until the month of Oct. 1776. A commiſſion of bankrupt 
or a | ifued againſt him on 28th Nov. 177), and his eſtate and | 
yne's etfects were aſſigned to the plaintiffs on 31ſt Dec. following. | 
ada FR ben Cur. A fraudulent diſpoſition of a trader's property | 
2 af- [HF is void againſt his creditors; and if it is done by decd, it is, 
itors by force of the ſtatute of James, an act of bankruptcy. In | 
and the preſent caſe, the aſſignment is by deed: and it has been | 
nade ſettled over and over again, that if a trader makes a convey- | 
the ance of all his property, that is inſtantly an act of hank | 
of it ruptcy : it is fraudulent: it deſtroys the capacity of trading. | 
aled In this caſe, Fackſon could not fairly fell an ounce of mer- 
rea- chandize after the aſſignment; the whole belonged to ano- | 
-able ther man: it was a fraud in Fac#ſon to deal with any body as 
that a trader. There is alſo another ground: by the affignment, | 
iven Jaclſen defeated every other creditor; the petitioning creditor | 
eaſe, vas deprived of the benefit of an action; there was nothing | 
for left for him to take in execution if che deed was valid: but | 
pa- it may be ſaid to have been void againſt creditors, and that | 
licy the goods might ſtill have been taken in execution, under | 
the ſtat. 13 Elix. c. 5. if ſo it was fraudulent; and therefore 

ther an act of bankruptcy under the ſtatute of James: it makes 

for no difference that the defendant was not a creditor at the | 
and time; it was a preference to him when he ſhould become a | 
the creditor. If the attorney had only made a conveyance of 
Was, the copyhold eſtate, it might have been otherwiſe—bur it is 
om- not neceſſary to decide that point. — Peſtea to plaintiffs. 
g of In another caſe, a trader being arreſted for debt, defired the Butcher v. Eaſte, 
litor bailiff to carry him to Eaſto's, a creditor, whom he requeſted Mic. Ter. 20, 
able to bail him: Fafts refuſed, but the trader propoſing to exe- — - rs | 
"7%, cute to him a bill of ſale of all his effects for the debt for © * 
„ to which he was arreſted, and alſo for his debt to him, he con- 
iſt a ſented to give a bond payable at the return of the writ, which 
art- the ſheriſl's officer accepted, On the ſame evening the trader 
zred, exccuted a bill of ſale of all his goods and ts whatſoever 
ture to Eafte, with power to enter and ell the fame: the next day 
tock Laſlo was put into poſſeſſion of the effects; the fame day he 
«4 to committed an act of bankruptcy by keeping houſe, and toon 
em- after abſconded. PER Cur. This is a {tronger cafe than 


any of the former: the bill of ſale was a fraud on all the 


— — —m 


(1) Eaumeratint them ſpecifically and indiſlinct. 
bankrupt 
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bankrupt laws: it was a conveyance of all he had in the 
world; and for what purpoſe? to pay the man who had ar. 
reſted him, but who had no judgment againſt him, and the 
defendant. Why prefer the perſon who arreſted him to other 
perſons who had not procced:d with ſo much rigour ? He 
muſt have had the a t of bankruptcy, which he commited 
in twenty-four” hours afterwards, in contemplation at the 
time. Bef re Horfley v. Demattos, 1. Burr. 457, it had been 
determined that a conveyance of all the effects is an act of 
bankruptcy; becauſe it puts an end to all trading: and it was 
impoſſible for this man to carry on his bufineſs after the bill 
of ſale had ſwept away all his ſtock and effects. 
Lv Skinner, And though a trader do not afſizi the whole of his effects, 
Ea. Ter. 25 Geo. it will be an act of bankruptcy, if the exception of a part is 
3- C. B. 2 344. colourable.— Thus, where one Appleford (on Sch Dec. 1769), 
956. in conſideration of 300. aſſigned to the plaintiff, Law, two 
leaſehold ineſſuages, and all his ſtock in trade, by way of 
mortgage, for 3col. and intereſt; but his houſchold goods 
and debts (which were very trifling) were not included in 
this aſſignment: the 3ool. was not paid at the day, ſo that 
the mortgage became abſolute: on gth Aug. 1771, Apple- 
ford, in conſideration of the ſaid 3004, and 4ol. more, bar- 
gained and fold all his houſchold goods to the ſaid Law, by 
way of mortgage, for the ſaid 340l.: but his debts (which 
were of no _ when the commiſſion aforeſaid iſſued) 
were not included in this bill of ſale : on 17th Sept. 1771, 
a commiſhon of bankrupt iſſued againſt Appleford, and his 
gods and ſtock in trade were ſerzed under the ſaid com- 
miſſion ; and the plaintiff permitted thein to be ſeized and 
fold. Appleford, till a ſhort time before the commiſſion 
iſſued, carried on his trade with credit. PER Cur. This 
deed, ipfo facto, created an inſolvency in the trader. (1) It is an 
aſſignmeat of all his ſtock in trade, without which he can 
carry on no buſineſs: it is of all his ſubſtance, except his 
houſehold goods and debts, which alone were inſufficient tv 
diſcharge lus incumbrances; and therefore made him inſol- 
vent: and if the deed be in itſelf an act of bankruptcy, the 
mortgage of the houſes in the ſame deed is equally void and 
fraudulent: the keeping poſſeſſion was hanging out falſe co- 
lours to gain a fictitious credit, 
Compon . So where one More, finding his circumſtances on the 
A, decline, but willing to give a preference to ſome favourite 
Hi. Ter. 1762, Creditor, made an 1aventory of all his goods and ſtock in 
1 Black. 362, 


„„ 1 


(1) And Lord Mansfie/d, in the caſe of Diven v. Watts, upon this point being 
mentioned in argument, aid, A man may be infolvent without being a bankrvpt; 
and a man may become a bankrupt and yet be able to pay 20%. in the pound. The 
reaſon why a man becomes a bankrupt, w ho conveys away his property, is, that he 


thereby becomes totally incapable of trading,” 1 Doug. 85, 
| trade, 
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trade (ſome few particulars excepted, to the amount of 
1007.), ud at midni he made a bill of ſale of them, in truſt 
to pay thoſe creditors their full debts; leaving debts to the 
amount of gool. unprovided for. Next morning he ab- 
ſconded; and a commiſſion o bankruptcy was afterwards 
taken out: an action being brought by the aſſignees againſt 
the truſtee to recover theſe goods fur & benefit of the cre- 
dicors in general. Lord Mansfield, Ch. j. directed the jury 
(«ho fornd a verdict for the plaiitiff) thus: — There is no 
doubt but that a trader, betore an act of bankruptcy com- 
mitted, may pa a fair and honeſt creditor, not only in 
money, but in goods; aud not only actually pay him, but 
give him a ſecurity which will be valid: but if the trader 
aſhgn the whole of his ſtock in trade it is void, becauſe the 
very deed of ath nment makes him a bankrupt; he not 
having any thing left to trade upon: the deed itſelt is an act 
of baukruptcy : in the preſent caſe they have made a deed 
which cieates an intolvency : the aſſignor muſt go off the 
next morning, elte his poſſe on will oe colourable : the in- 
tereſt which is omitted in the aſſignment is too minute to make a 
diffirence ; the aſſignot has given up all his power of trading 
for the tuture ; his very ſign and ſign- iron make part of the 
oods afhgn:d. Au another ſtrong badge of fraud is the 
Eoiciow hour at which the tranſaction is done; being 
oni twelve hours before he actually went of: he therefore 
was clearly of opinion that the deed was fraudulent and void. 


a7 


S where o e Hover, who was bona fide indebted to his Hooper». Suith, 
fitr, in Lon. 5 


mother, the plaintitt, ro the amount ot 8ool. aſſigned one- 
halt of his ſt-ck in trade to her; and delivered the ſame, 
together with a bill ot parcels and receipt, as if ſold to her 
in the ordinary cou ſe ot buſineſs; and in the evening of the 
ſame day calle! a meeting of his cred.tors: who, upon ex- 
amini. g his circumſtances, agreed that he ſhould immedi- 
ately commit an act ot bankruptcy, by denying himſelf to 
one of them; which was accordingly done: on the trial of 
an action of truver, brought by the mother, to recover the 
value of theſe goods, which the aſſignees nad got out of her 
poſſeſſion by — em, Lord Mansfield directed the jur 
(wao found a verdict for the plaintiff as follows : The ru 
of law is clear and e'tablithed: it a man, not having pre- 
viouſly comimitte any act of bankruptcy, in order to pay 
even a juſt debt, aſſigns all his feels to the crediiorz or all, 
but ſome colourable part (which was the caſe of Compton and 
Beaford), or all to ſeveral creditors; but in total excluſion of 
any one or more of them: this in itſelf would inake him a 
bankrupt; it would be the very a& of bankruptcy : but a 
preference to one creditor, eſpecially by affigning only part 
ot his geods, and to pay only part of the debt, has been 
frequently held to be good; particularly in Ct 
| | wllow, 


Black. 441, 


July, 1763, 1 
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fellow (the caſe of a parent and child) ; Small and Owdley 


(1), and others: indeed if a man makes over ſo much of 
his ſtock in trade as to diſable himſelf from being a trader, 
this would be fraudulent : it would be like Compton v. Bed- 
ford, an aſſignment of his ſolvency ; an aſſignment of all 
his houſeboll goods would be the fame ; for a man cannot 

o on without them: but is half ſuch a part of a man's 
Rock as muſt neceſſarily have this effect? this would be go- 
ing beyond any caſe that has yet been determincd. Suppoſe 
he had ſold the goods in queſtion to John or Thomas, and 
with that ready-money had paid his mother part of his debt ; 
would that ſale or payment have been void? 

Lord Mansfield, in this caſe, alſo obſerved, that he much 
doubted how tar an act of bankruptcy, committed by con- 
ſent and agreement, is valid, with reſpect to a third perfor not 
privy to ſuch agreement: but he was clear that the bank- 
rupt himſelf, and all thoſe who come in under the commiſ- 
hon, are excluded to ſay any thing againſt it : and he added, 
that the relation of a commiſhon of bankrupt to the time 
of committing the act, though uſeful to prevent frauds, is 
ſufficiently hard already upon private perſons z and ought 
not to be extended further. An act of bankruptcy, in the 
eve of the law, is conſidered as a crime; but where is the 
crime of denying one's ſelf to another by previous conſen- 
and agreement : Verdict for the plaintiff. 

Linton . Bart» But it has been ſince held, that an aſſignment of part, 
fer, Hil. Ter. in contemplation of bankruptcy, is fraudulent.— Thus, 
where a trader, in conſideration of a loan of 120/. without 
intereſt, being in inſolvent circumſtances, aſſigned one-third 
part of all his effects to the lender, who was his brother; 
and within two days after the making the deed, the trader 
abſconded, and a commiſſion was ſued out againſt him; 
whereupon he was declared a bankrupt: The Curt held the 
deed void: for, PER CUR. although this may be a hard 
caſe upon the brother, who is a bona fide creditor, yet the 
giving him the preference is a fraud upon all the laws con- 
cerning bankrupts, which proceed upon equality, and fav, 
that all the creditors ſhall come in pars paſs. There is no 
caſe where ſuch a preference as this was ever allowed: if we 
ſhould let this deed ſtand, we ſhonld tear up the whole 
bankrupt laws by the roots; it is a bill of ſale made by a 
trader, at a time when he was inſolvent, and plainly had an 
act of bankruptcy in contemplation : it is partial and unjuſt 
to the other creditors. — Judgment for plaintiff. 

Clazey er al v. But a fraudulent judgment and execution, though void 
Hayley 7 «/. againſt creditors, is not in itſelf an act of bankruptcy. A 


_ 5 94g commiſſion of bankruptcy iſſued againſt one Bloom, on 4th 


427» "> * 


(1) a Pere Mu. 427. 1 Burr. 480. 


Dec. 
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Dec. 1775.-The bankrupt was indebted to the defendnat 
John Cockran, in the ſum of 60. for ſo much money ad- 
vanced by him to the ſaid bankrupt; and the ſaid 7obn Cock- 
ran, and the defendant, Fames Bramble, being ſecurity for 
the ſaid bankrupt, by a note of hand for the ſum of 182/. to 
the plaintiffs, Clavey and another ; and the ſum of 364 being 
actually due to the plaintiffs, Clavey and another, upon a 
note, in which the ſaid defendants, Bramble and Cactran, 
were joined as ſecurity for the ſaid bankrupt; he the ſaid 
bankrupt, on the 18th of November, 1775, executed a 
bond and warrant of attorney for confeſſing judgment to 
the ſaid Bramble and Cockran, in the penal ſum of 5584. 
conditioned for the payment of 279/.; that judgment was 
entered up on the ſaid warrant of attoracy, the 23d Nov. 
1775, and execution iſſued the ſame diy, marked to levy 
2821. 1635. — The queſtion was, Whether this tranſaction 
conſtituted an act of bankruptcy? PER Cur. A fraudu- 
lent conveyance that conſtitutes an act of bankruptcy muſt 
be by deed. In the caſe of Harman v. Spotſweed, Hil. Ter. 13. 
Geo. 3. (1) the whole court held, upon argument, that at- 
tachment and ſequeſtration did not include execution; and 
chat a fraudulent execution was not an act of bankruptcy. 
All the bankrupt acts being in pari materia, muſt be taken 
together: the ſtat, 1 Jac. 1. c. 15. defines the ditterent acts 
that conſtitute an act of bankruptcy; and, amongſt others, 
is the following: & Any one who thall willingly or fraudu- 
lently procure himſelf to be arreſted, or his goods, money, 
or chattels, to be attached, or ſeque/tcred;”” now the word at- 
tachment being coupled with arreſts and ſequeſtration, ſhews 
tie legiſlature meant, that ſort of attachment by which 
ſuits are commenced ; and that they plainly had in view the 
cuſtoms of London and other towns, where that ſpecies of 
procels is made ule of. A ſcqueſtration in London is a 
method of proceeding in an action of debt, where the party 
cannot be found; in which caſe, upon the action being 
entered, the officer goes to the warehouſe of the defendant 
where his goods are, and fixes a padlock on the door; and 
it the defendant does not put in bail in time, judgment is 

iven againſt him, and his goods are ſold in ſatisfaction.— 

his ſtatute is followed by ſtat, 21 Jac, 1. c. 19, which 
ſpecities the different ſecurities of creditors. It Ln enu- 
merates all the common law ſecurities, and then goes on 
thus: „or having made attachments in London, or any other 
place, by virtue of any cuſtom there uſed;“ and enacts, 
that creditors having ſuch ſecurities, unleſs ſerved and 
executed, ſhall not come in for more than a rateable part 
of their debt, without reſpeCt to any penalty or greater ſum 


6ꝙ—— » — 


(ii) See: Coke's B. L. 126, ; 
contiined 


29 


30 


Inglis et al. 

aſlig necs of 
Camnbell, a 
bankrupt, v. 
Grant, Hil Ter. 
34 Geo. 3. B.R. 


5 Ter, Rep. 550. 
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contained in ſuch judgment, ſtatute, recognizance, attach- 
ment, or other ſecurity :” therefore we adhere to the opi- 
nion given in Harman v. Spotſwood; that a fraudulent exe- 
cution, though it will not ſtand in the way of creditors, 
being void as againſt them, yet it does not of itfelf conſtitute 
an act of bankruptcy. 

An aſſignment of all his effects, in truſt for creditors, in 
certain proportions, executed by a bankrupt, while reſident 
in India, is not an act of bankruptcy within the meaning of 
the bankrupt laws. Neither is ſuch aſſignment fraudulent 
and void in itſelf, being intended honeſtly at the time, and 
aſſented to by the generality of the creditors. This was an 
action for money had and received to the uſe of the plaintiffs 
as aſſignees, vos” on an account ſtated with them as ſuch, in 
which a caſe was reſerved for the opinion of the court, ſtating 
in ſubſtance as follows : The plaintiffs are affignecs, under 
a commiſſion of bankrupt iſſued againſt D. Campbell, who 
_m before 14th Sept. 1782, and from thence to his coming 
to England, was reſident at Calcutta, in the Eaſt-Indies ; at 
which place he and one Thomas Anderſon were, before and 
after the ſaid 14th September, and until Anderſon's death, 
co-partners in trade there. The defendant is a truſtee 
under certain deeds dated reſpeCtively at Calcutta on the ſaid 
14th September, 1782, and iſt January, 1783. By the deed of 
14th September, 1782, certain joint creditors of Campbell and 
Anderſon, and certain ſole creditors of Campbell, covenanted 
with the latter, that if he would within four months aſſign, 
&c. they, the creditors, would execute a general releaſe to 
him. In the other deed of the iſt of January, 1983, after cer- 
tain recitals, Campbell aſſigned all his eflate and effefts to the 
defendants, in truſt for all his creditors as well in England as 
in India. In this deed were contained proviſoes; “ that it 
the creditors in England ſhould be minded to alter the truſts, 
the majority of them might, by any deed, make void any of 
the truſts, ſo that ſach alteration did not tend to injure the 
claims of any of the creditors.” „ Alſo, that if any cre- 
ditor whoſe debt exceeded the ſum of 1000. ſhould refuſe to 
execute the deed, and upon requeſt ſhovld not execute the 
ſame before the iſt January, 1785, it ſhould be lawful for 
the ſaid Campbell, or the defendants, or either of them, to 
revoke and make void the ſaid indentures, and the truſts 
therein contained.” In the latter part of the year 1783, or 
beginning of the year 1784, Campbell came to England; 
and on the 3d July, 1784, a commiſſion of bankrupt iſſued 
againſt him on the petition of one John Sabatier, a bond 
creditor, then reſiding in England, under which, on the 5th 
of July, he was found a bankrupt: and the act of bank- 
ruptey on which the commiſhoners proceeded was a denial 
to Sabatier on the 18th June, 1784, in London, at a _ 

where 
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where Campbell then lodged. The cafe chen ſtated that 
certain ſums of money of Campbells eſtat2 and effects had 
bee: received by the defendants under the truſt deed- in India 
and in England, and that Campbell was 1 ill indebted to 
them in certain contiderable ſums. Tur QUESTION was, 
Whether the plaintitfs were entuled to recover the whole or 
any part of the ſums which were proved to have come to 
the hands of the defend:nt under the truſt deeds ? And one 
point made was, WHETHER the deeds of the 14th of Sep- 
tember and iſt of January did not of themſelves amount to 
acts of bankruptcy, being aſſignments of all the bankrupt's effefts 
te certain creditors, for the purpoſe of a peculiar diſiribution, by 
which certain creditors were fayou:ed more than others? 
Upon this point THE Court ſaid, that no argument could 
be maintained, inaſmuch as the deed having been executed 
in India, could not be conſidered as an act of bankruptcy in 
England. Another point contended for was, That the 
deeds, though not amounting to an act of bankruptcy, were 
fraudulent and void as againſt creditors; and that the money 
received by the defendant under them might be recovered by 
the aſſignees, and applied to the general maſs of creditors 
under the commiſhon. SED PER Cur. This caſe is too 
clear for diſcuſſion. The facts are, that Campbell, before 
any act f bankruptcy in England, and during his reſidence 
in India, conveyed af his property in truſt for all his cre- 
ditors, according to the ſeveral proportions agreed upon by 
all parties there. The t anſaction was perfectly fair at the 
time, and without any fraudulent intention; and Campbell 
acted honeſtly in executing the deeds. It is therefore too 
much to contend that a commiſſion of bankrupt, which 
iſſued ſubſequently upon an act of bankruptcy committed 
atter he came to England, can have a retroſpect to, or over- 
haul an act done fairly and honeſtly at the time by Campbell, 
wude was not then in a ſituation in which the bankrupt 
laws of this country could have any operation either upon 
him or upon his property.—Po/tea to the defendant. 
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And the parties who are privies and aſſent to a deed of Bamford v. Baron 
aſſignment cannot ſet it up as an act of bankruptcy.—This © Ea, Ter. 


was an action of trover, brought by the late ſheriff againſt 
the defendants, who had ſeized the goods in queſtion, which 
formerly belonged to Hayes, after they had been taken in 
execution at the ſuit of a creditor, to whom the ſheriff had 
paid the value. The defendants ſet up two anſwers: iſt. An 
aſſignment dated 16th Auguſt, 1786, by Hayes, to two perſons, 
for the benefit of ſuch of his creditors as would ſign a deed 
of compromiſe by a certain time; notice whereof had been 
publiſhed in the country papers. The anſwer — by the 
plaintiff to this was, that it was agreed that Hayes ſhould 
continue in poſſeſſion till May, 1787; he accounting for = 
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profits in the mean time ta the truſtees; and he accordingly 
continued in the viſible poſſcfſion of the goods after the 
aſſignment, and therefore the transfer was void by the ſtat. 
13 Eliz. To this the defendants replied, by ſhewing an un- 
dertaking by Hayes to account to thoſe truſtees for all the 
profits of the trade from the date of the aſſignment. The 
plaintiff contended, that neither that undertaking, nor the 
notice in the papeis, was ſufficient to ſhew the change of 
property, and therefore the transfer was void by the aſſignor's 
continuing in poſſeſſion. The next defence ſet up by the de- 
fendants was a commiſſion of bankrupt taken out againſt Hayes 
in January, 1788, which was at the ſuit of the very a > 
who were privy to the deed of aſſignment, and who relicd on 
that deed as an ad of bankruptcy, under which commiſſion the 
tio truſtees were choſen aſſignees. To this the plaintiff had 
urged that the commiſſion of bankrupt, ſuppoſing it had duly 
iſſued, did not apply, becauſe from the ſeveral dates it ap- 
peared, that the relation did not take place to overhaul the 
execution ; and, ſecondly, that it was not competent to the 
perſons who had ſigned the deed of aſſignment, and were 
privies to the e ge to ſet it up as an act of bankruptcy, 
whatever any other creditor might do who was no party to 
it. The Court were clearly of opinion that the parties, who 
were privies, and had — to the deed of aſſignment, 
could not ſet it up as an act of bankruptcy. That the two 
defences were utterly inconſiſtent; firit relying on the aſſign- 
ment as a bond fide valid conveyance, and then inſiſting on it 
as a fraud on the bankrupt laws, and an act of bankruptcy. 
And they ſaid that Lord Mansfield had given it as his opinion 
in H:oper v. Smith, 1 Black. 441. that thoſe who were privy 
to a concerted act of bankruptcy could not take advantage 
of it. 

The defendant, ſheriff of the county of Leiceſter, having 
on the 19th of January, 1795, taken in execution, at the ſuit 
of the Oakham Canal Company, the goods of the bankrupt, 
this action was brought by his affignces in order to try, 
amongſt other things, whether a ſecurity given by Langwith 
to the Oakham Canal Company (a bill of ſale dated 24th 
October, 1794), was in itſelf an act of bankruptcy : the 
cauſe was referred ro the arbitration of a gentleman at the 
bar; and the Oakham Canal 9 were by conſent 
made parties to the rule of court. The arbitrator, being de- 
ſirous that his opinion on the point of law might be ſubmit- 
ted to the reviſion of this Court in cafe either of the partics 
thould be diſſatisfied with his judgment, ſtated at length iq; 
his award the facts as they appeared to him upon examina- 
tion, with the grounds ot his judgment thereon, After ſet- 
ting forth the parties to the award and their reſpective in- 
tereſts, together with the bill of ſale, and the queſtion ariſing 

thereon, 
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thereon, as before ſtated, he ſtated that the Oatlæm Canal 
Company hatl adyanced to Langwith, who was employed by 
them as an engineer, the ſum of 52164. os. 94. and that the 
work done by him at that time amounted to 1940/. 4s. 1d. 
That Langwith had beſides expended in articles for the uſe 
of the canal, and which were then lying upon the banks of 
1, 15664. 4s. That at this period he applied to the Com- 
piny to advance him GO. more, in order to pay his creditors 
in Yorkſhire and Lincolnſhire the full amount of their debts : 
upon which, as he was confiderably in arrear to them, they 
required ſome {ecurity from him tor the money which he 
owed to them; and accordingly a bill of fale of part of his 
etteE&ts was executed and delivered to them by the delivery of 
one copper halfpenny on the 24th of October 1794. But 
this bill of ſale extended only to ſuch parts of his effets as were 
bought with their money, and werg then lying upon the hanks 
of the canal, which were their premiſes. Ihat the Comp any, 
meaning to continue him as their engineer, took no poſſeſ- 
lion of thoſe effects by ſeizing them until the 19th January, 
1795, when, diſſatisfied with his conduct, they removed him 
as their engineer, and ſeized the effects; atter which he was 
declared a bankrupt upon another diſtinct and ſabſequent act 
of bankruptcy. The arbitrator, for rea'ons ſet forth in the 
award, adjudged, that the bill of ſale was no act of bank- 
ruptcy. And, PER Cus. (after argus gent), Lord Kenyon, 
Ch. J. The ſituation of theſe parties was thus: the Canal 
Company, who were carrying on great works, had employed 
an engineer, and had advanced money to him with which he 
had procured the goods in queſtion, and depoſited them on 
the banks of their canal, tit for the purpoſe of being there 
uſed; theſe materials were of great bulk; and this eugincer, 
lo being in arrear to the Company, executed to them a bill 
of ſale of theſe goods then lying on the banks of their canal 
which were their property. In cates of this kind the queſ- 
tion whether the act be or be not fraudulent depends on ano- 
ther queſtion, whether the goods be or be not delivered with 
the inſtrument that profeiles to convey them. A conveyance 
of goods, without deed, is fraudulent unleſs poſſ-fhon of the 
goods be given: if it be by decd, it is fraudulent and an act 
ol bankruptcy. But in this cafe no other poſſe hon could 
have been given. When the bill of ſale was executed the 
goods remained on the premites of the Canal Company to 
whom the conveyance was made. It has been admitted in 
many caſes that there need not be a tranſmutacion from hand 
to hand; where goods are in a warchouſe, the delivery of 
the key of the warchouſe has been held ſufficient; and yet 
ſuch a conveyance may be as ſecret as the preſent. It is 
ſtated in the award, that Lang with could not derive any falſe 
credit from the ſuppoſed poſſe ſſion of theſe goods, becauſe 
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they appeared from the ſituation in which they were placed 
to belong to the Company, on whoſe ground they were 
lying. This appears to * been a fair tranſaction; the 
goods were bought with the money of the Company, and 
were intended for their uſe. ASHHURST, J. The only 
queſtion is, Whether poſſeſſion of the goods were or were 
not given to the Canal Company when the bill of ſale was 
made? Now the goods were before lying on the premiſes 
of the Company, and there could have been no other delivery 
of the goods; it would have been abſurd to have removed 
the goods from the place where they were lying, ſince they 
muſt have been afterwards brought back to the very ſame 
ſpot in order to be uſed. GROSE, J. It has been contended 
that this deed was an act of bankruptcy, on the ground that 
it was fraudulent. But it was not fraudulent as far as re- 
ſpected Langwith's other creditors; it was for their benefit; 
for the Canal Company in conſideration of the bill of ſale 
were to advance him more money, in order to enable him to 
pay his other creditors, and to carry on his buſineſs. Nor 
was the deed fraudulent as far as reſpected the Canal Com- 
pany. Poſſeſſion of the goods was delivered to the Com- 
pany as far as poſſeſhon under theſe circumſtances could 
be given; and there was no fraud in the tranſaction. 
LawRENCE, J. It has been ſaid that in this caſe the bank- 
rupt muſt be conſidered by the world as the owner of theſe 
goods after the bill of ſale, hecauſe the goods remained where 
they were before, and no poſſeſſion of the goods was de- 
livered to the Canal Company. I agree that it the poſſeſ- 
ſion of the goods by the Company did not accompany the 
bill of ſale, this would have fallen within thoſe caſes where 
the want of polleſhon was deemed a badge of fraud: but 
what was the poſſeſſion of the bankrupt himſelf before the 
bill of ſale? Ihe goods were then apparently in the poſſeſ- 
tion of the Company, becauſe they were lying on their 
banks; the bankrupt had no poſſeſſion of the goods other- 
wiſe than becauſe he had the property in them : but when 
he transferred that property to the Company, the law refer- 
red the poſſeſſion to the Company who had the property, 
and in whom the ſole poſſeſſion apparently was before; and 
conſequently no falſe credit in the bankrupt was held out to 
the world. 
Buben AM, And the examination of the defendant before the commil- 
928 ſioners, in which he admitted that the bankrupt executed a 
y, Tr. Ter. . . . . . 
33 Geo. 3. BR. deed to him, is ſufficient evidence to prove the execution 
7 Jer, Rep. 366. thereof, and ſuperſedes the neceſſity of calling the ſubſcribing 
witneſs.— This was an action of trover brought by the al- 
ſignees to recover ſome goods taken by the dfendant under a 
bill of fale given to him by the bankrupt of all his effects; and 
the only queſtion at the uial was on the execution of — 
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bill of ſale, which was relied on by the aſſignees to prove 
the act of bankruptcy. And in order to prove this, _— 
of calling the ſubſcribing witneſs, the plaintiffs produced the 
defendant's examination before the commiſhoners of bank- 
rupt, in which he admitted the execution of this deed. The 
plaintiffs obtained a verdict; and it was afterwards moved, 
on the authority of Abbot v. Plumbe (ſee vol. 1. p. 361), that 
this verdict might be ſet aſide. SED PER CUR.—There is 
no objeCtion to the evidence given: If indeed there had been 
any thing in the defendant's examination before the commiſ- 
ſioners to do away the effect of the deed, that alſo would 
have been adiniſſible: but nothing of that kind appeared, and 
the defendant himſelf produced it as having been properly ex- 
ecuted. In Abbot v. Plumbe, the deed was produced againſt 
a perſon who was no party to it: but here the bill of ſale 
was produced by the defendant, who was a party to it. The 
very production of the deed by the defendant before the 
commiſſioners made it evidence. as againſt him.—Rule diſ- 


charged, 
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3. To what time the aft of bankruptcy ſball relate, ] The Janſon v. Wilt- 


on, Mic. Ter. 20 


depoſitions of the act of bankruptcy when recorded accord- 
ing to 5 Geo. 2. c. 30. ſ. 41. are evidence, in an action at law, 
to prove the preciſe time when the act of bankruptcy was 
committed, it ſpecified therein.—On the trial of a feigned 
iſſue which had been directed to be brought to try“ whe- 
ther one Burton became a bankrupt before the 25th day of 
Jan. 17797“ At the trial, the plaintiffs proved, that Ann ells, 
who had proved {ſeveral acts of bankruptcy, was dead, and 
produced an office copy of the record of her depoſition, 
made according to the ſtatute 5 Geo. 2. c. 30. f. 41. in order 
to ſhew, that Burton had committed an act of bankruptcy 
before the 25th of Jan. It was objected at the trial that it 
was not the meaning of the ſtatute, that the depolitions, 
when entered of record ſhould be evidence of the preciſe time 
of the party's becoming a bankrupt, but merely that he was 
ſo before the commiſſion iſſued. The judge who tried the 
cauſe admitted the evidence, and a verdict was found for the 
plaintiffs; but the point was reſerved, and the defendant at- 
terwards moved that the verdict might be ſet aſide. PER 
Cux, (after argument), The point reſerved for the opinion 
of the Court ſeems clearly determined by the act of parlia- 
ment itſelf; the witneis cannot tell his ſtory before the com- 
miſſioners without ſaying when the act of bankrupicy was 
committed: he muſt mention that naturally and of courſe,” 
and therefore is more likely to ſpeak the truth. In many 
caſes its being an act of bankruptcy depends on the time. 
The legiſlature conſidered the commiſſioners as indifferent 
perſons examining the witneſſes with impartiality, and taking 
care of the intereſts of all parties, It is very common for 
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the enacting part of a ſtatute to extend beyond the evils 
mentioned in the preamble, and the Engliſh language does 
not afford more general words than thoſe uſed in the enact- 
ing part of this ſtatute, "I'his very point was agitated in 
Alderſon v.Temple(x), (though it is not mentioned in cither of 
the reporters) ; and after conſideration the Court was unani- 
mous that the act is concluſive, and the depoſitions admiſſible 
evidence to all purpoſes : the preamble of the act does not 
merely recite th: inconvenience ariling to purchaſers under 
a commilton, but alſo thoſe to which the creditors of a bank- 
rupt were expoſed, Lord Hardwicke adviſed commiſſioners 
to find the bankruptcy generally and not the exact time; and 
the reaſon hereof was that this might allow all who were cre- 
ditors prior to the date of the commiſſion to prove their debts: 
but he was ſpeaking of the adjudication by the commiſſioners, 
not of the depoſitions which muſt mention the time ſo as to 
tix it alter the date of the petitioning creditors debt, and be- 
fore the iſſuing of the commiſſion. Some acts of bankruptcy 
depend entirely on the time. Thus keeping houſe on a Sun- 
day cannot make a man a bankrupt.— Rule diſcharged, 
King „ Leith, If a trader become a bankrupt by lying in priſon two 
Nic. Ter, 28 months after an arreſt, the act of bankruptcy ſhall relate to the 
ray —_— ? time of the firſt arreſt, —This was caſe for money had and 
22 2 received to the uſe of the plaintiſt, as aſſignee, money paid. 
laid ou: and expended, money lent, and on account tated. 
Plca, Non affumpſit. On a motion to ſet afide the verdict, 
which had been given for the plaintift, and to enter a non- 
ſuity it appeared that one Langman, the bankrupt, was arreſted 
on the 19th of January lalt at the ſuit of the plaintiff, and 
that he became a bankrupt by lying two months in priſon, 
which expired on the 261 of March. On 19th of February 
the plainuft's attorney gave notice by a letter to the defen- 
dant (who had been employed by Langman about the latter 
end of January as a broker to fell his ettects), not to fell 
them, becauſe Langman hai! committed an act of bankruptcy, 
that a commiſſion of binkrupt would thortly be iſſued againſt 
him, aud that the af of bankruptcy would relate to the day 
when it was committed, which was ſome time paſt. The de- 
ſendant in his anſwer to this, dated the 23d February, faid, 
tuat as he had adiertiſed the ſale and begun to ſell, and the 
ovds would not produce the ſum for which Langman was 


in priſon, he thought it bitter to complete the ſale; and that. 


he had ſold the effects without any deſign to defraud. On 
the 1ſt March the defendant paid Langman 1204. being the 
produce of the ſale. The detendant's council objected, firſt, 
to the torm of the action, and that it ſhould have been trover; 
and ſecondly, that the ſale and payment were good, being 
beſore the act of bankruptcy was complete. PER CuR. 


(1) Sce this calc infra, 
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Whatever doubt may have been formerly entertained upon 
this queſtion, it is now clear that the aſſignees of the bank- 
rupt have an election to bring either trover or aſſumpfit in a 
caſe like the preſent. The only diſtinction attempted to be 
taken between this and other acts of bankruptcy is, that all 
the other acts of bankruptcy are complete in themlctves, 
whereas this is a complicated matter, and is inchoate till the 


party has lain in priſon two months; and therefore the act 


of bankruptcy is not complete till the expiration of that ume, 
But that does not make any difference; for as fon as the 
two months are expired, it relates back ta the time of the firſt 
arreſt, and then operates as if the arreſt were a compicte act of 
bankruptcy in itſelf, Then if the act of bankruptcy over- 
reach all intermediate acts ſo as to veſt the property in the 
aſſignees from the time of the act committed, it foilows as a 
neceſſary conſequence that they may eitlier atfirm or diſaffirm 
the act of any party wio, aſter the act of bankruptcy, has 
converted the trader's effects into money, either by bringing 
an action for money had and received to their uſe, or by 
bringing trover; and here they have choſen tne former.— 


J 
i 


And this form of action ſeems to be warranted by the ca e 
of Hitchin v. Campbell (2 Black. 827.), which ſays, that the 
aſſignees have their election to bring either trover or aſſump- 
fit. And without entering into the caſes we thould be diſ- 
poſed to ſupport the latter. For that is moſt beneficial to 


the defendant ; becauſe in trover the plaintiff may recover 
the full value of the goods, though the ſale may not actually 
have produced more than half their worth; but in aſſumpfit 
the aſſignees are only entitled to recover what the party 
really received, which is only what the ſale of the goods 
produced, The ſtatute of George the Second makes us dite 
ference; that only provides that no payment ſhall be {et 


aſide which is bend fide made to the bankrupt in the common 


courſe of trade: but this cannot be ſaid to be a payment really 


and bond fide made in the common courſe ot trade, becauie 
the defendant had expreſs notice of the bankrupt's ſituation. 


And though, ſtrictly ſpeaking, at the time of the notice the 


act of bankruptcy was not complete, yet atter that notice the 
detendant was not warranted in paying the money over to the 
bankrupt, and it cannot be called a bond fide payment, 


But the Court will not aſſiſt upon motion the relation of Clarke +. ! 
an act of bankrupicy.— On a judgment againſt the defen- % Ter: 
dant, who was then a priſoner, a fiert facias was ſued out 5 
by the plainti#, and his goods taken and told by the {heriif. * 
The defendant ſtill continued in priſon till two months were 
elapſed; whereby he became a bankrupt, and a commit n 
iſſued againſt him: AND now it was moved that the theritt 
might pay over the money to the aſſignees, who were entitled 
(as was inſiſted) thereto by relation to the time, when tne 
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defendant firſt went to priſon, Cauſe was ſhewn that be- 
fore the two months were expired, or the commiſſion iſſued, 
the ſheriff's officer had paid the money to the plaintiff, Upon 
this the motion was changed, and the council moved that it 
might be tried on an iſſue, whether the money was bond fide 
paid to the plaintiff, before the commiſſion iſſued; as the 
juſtice of the caſe was with the aflignees, in caſe the fact 
turned out, that it was paid afterwards, SED PER CUR, 
This is a caſe ftri#1ffimi juris; and the relation of which the 
aſſignees would take advantage an odious one: therefore 
we will not affiſt it: you could not bring an action againſt 
the ſheriff for the money; becauſe that would affirm the ex- 
ecution; as therefore you could have no advantage in the 
regular courſe of law, you ſhall not obtain it upon motion, 
Rule diſcharged, 


III. Stoppage of Goods in Tranſitu. 
The conſignor may ſtop goods in tranſitu before they get 


into the hands of the conſignee in caſe of the inſolvency of 
the conſignee: (1) but if the conſignee aſſign the bills of 
lading to a third perſon for a valuable conſideration the right 
of the conſignor, as againſt ſuch aſſignee, is diveſted.— An 
action of trover was brought for a cargo of corn; to which 
the defendant pleaded the general iſſue. On the trial of the 
cauſe, the facts given in evidence on the part of the plaintiffs 
were as follow: That Meflrs. Turing and ſon, merchants 
at Midalebourg, in the province of Zealand, on the 22d of 
July, 1786, ſhipped the goods in queſtion on board The En- 
deavour, for 8 by the order and direction, and on the 
account, of one Freeman, of Rotterdam. That one Thomas 
Holmes, as maſter of the ſhip, ſigned four ſeveral bills of 
lading tor theſe goods, in the uſual form; two of which 
were indorſed by Turing and ſon in blank, and ſent by them, 
on the 22d of July, 1786, to Freeman, together with an in- 


voice of the goods. The third bill they themſelves retained, 


and the fourth was kept by Holmes. That on the 25th of 
the ſame month, Turing and ſon drew four ſeveral bills of 
exchange upon Freeman, for the value of the goods, amount- 
ing to 4774. which he afterwards accepted. That on the 
ſame day, Freeman ſent to the plaintiff the two bills of 
lading, together with the invoice, which he had received 
from Turing and fon, in order that the goods might be taken 
poſſeſſion ot and fold by them, on Freeman's account; who 


— 


(1) A vendor of goods be fore actual poſſeſſion by the vendee, has a lien upon 
the goods he ſends; and if he can get them in tr¹ν,, where the vendee is bank · 
rupt, he has the benefit of that lien, Per Lord Banfield, in Vale v. Bayle, Ea, 
Ter. 15 Geo. 3. B. R. Covah. 296. 

at 
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at the ſame time drew three ſets of bills of exchange for 
$201. upon the plaintiffs, which they accepted, and after- 
wards paid. That the plaintiffs were creditors of Freeman 
to the amount of 5424. That on the 15th of Auguit, 1786, 
and before the four bills of exchange drawn by Turing and 
fon on Freeman became due, Freeman became a bankrupt ; 
whereupon thoſe bills were regularly proteſted, and bein 

afterwards returned under ſuch proteſt, were by them — 
That the price of the goods ſo ſhipped by Turing and ſon 
was wholly unpaid. That Turing and fon, hearing of Free- 
man's bankruptcy, on the 21 of Auguſt, 1786, indorſed the 
bill of lading which they had retained, and tranſmitted it, tage- 
ther with the invoice of the goods, to the defendants, authoriſing 
them to retain poſſeſſion of the goods, on the account, and for the 
benefit, of Turing and ſon. That accordingly, on the arrival 
of the veſſel at —_— on the 28th of that month, the de- 
ſendants applied to Holmes, the maſter of the ſhip, for the 
goods, who on their producing the bill of lading delivered the 
ſame to the defendants, who afterwards fold them for the 
benefit of Turing and ſon, for 557. To this evidence the 
defendant demurred; and the plaintiff joined in demurrer, 
And after the caſe had been fully argued, THE CouRT were 
of opinion in favour of the plaintiffs. BUT as the judgment fo 
given was reverſed upon a writ of error in the Exchequet 
Chamber, and the Houſe of Lords afterwards reverſed ſuch 
judgment of the Exchequer Chamber, and awarded a venire 
de novo, it ſeems to be neceflary to ſtate the arguments of the 
judges at ſome length. PER AsHHURsr, J. We may lay 
it down as a — general principle, that, wher-ver one of 
tuo innocent perſons muſt ſuffer by the atis of a third, he whs 
has enabled ſuch third perſon to «ccafton the lofs muſt ſuſtain it. 
If that be ſo, it will be a ſtrong and leading clue to the de- 
ciſion of the preſent caſe, It * been argued, that it would 
be very hard on a conſignor, who has received no conſide- 
ration for his goods, if he ſhould be obliged to deliver them 
up in caſe of the infolvency of the conſiguce, and come in 
as a creditor under his commiſſion, for what he can get. 
That is certainly true; but it is a hardſhip which he brings 
upon himſelf. When a man ſells goods, he ſells them on the 
credit of the buyer; if he deliver the goods, the property is 
altered, and he cannot recover them back again, though the 
vendee immediately becomes a bankrupt. But where the de- 
livery is to be at a diflant place, as between the vendor and 
vendee, the contract is ambulatory, till delivery; and therefore, 
in caſe of the inſolvency of the vendee in the meantime, the 
vendor may flop the goods in tranſitu. But as between the 
vendor and third perſons, the delivery of a bill of lading is a 
delivery of the goods themſelves ; if not, it would enable the 


conſignec to make the bill of lading an inſtrument of fraud, 
D 4 The 
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The aſſignee of a bill of lading truſts to the indorſement ; 


the inſtrument is in its nature transferrable; in this reſpect 
therefore this is ſimilar to the caſe of a bill of exchange. 
If the conſignor had intended to reſtrain the negociability of 
it, he ſhould have confined the delivery of the goods to the 
vendee onl;; but he has made it an indorſable inſtrument, ſo 
it is like a bill of exchange; in which caſe, as between the 
drawer and payce, the conſideration may be gone into, yet 
it cannot between the drawer and an indorſee; and the rea- 
ſon is, becauſe it would be enabling either of the original 
parties o aſſiſt in a fraud, This rule is founded purely on 
principles of law, and not on the cuſtom of merchants. 
The cuſtom of merchants only eſtabliſhes that ſuch an in- 
ſtrument may be indorſed; but the effect of that indorſe- 
ment is a queſtion of law, which is, that as between the ori- 
ginal parties the conſideration may be enquired into; though, 
when third perſons are concerned, it cannot. This is alſo 
the caſe with reſpect to a bill of lading. Though the bill of 
lading in this cafe was at firſt indorſed in blank, it is preciſely 
the tame as if it had been originally indorſed to this perſon; 
for when it was filled up in his name, it was the ſame as if 
made to him only. "Then what was ſaid by Lord Mansfield, 
in the caſe of Might and Campbell, 4 Burr.*2046, goes the 
full length of this doEtrine : “ If the goods be bona fide fold 
„ by the factor at ſea (as they may be where no other de- 
* livery can be given), it will be good, notwithſtanding the 
ce ſtatute 21 Jac. 1, c. 19. The vendee ſhall hold them b 
6 virtue of the bill of ſale, though no actual poſſeſſion is 
delivered; and the owner can never diſpute with the vendee, 
„ becauſc the goods were ſold bond fide, and by the owner's 
* own authority.“ Now in this caſe, the goods were tranſ- 
ferred by the authority of the vendor, becauſe he gave the 
vendee a power to transfer them, and being fold by his autho- 
rity, the property is altered. And I am of opinion, that this 
right of the aſſignee could not be diveſted by any ſubſequent 
circumſtance. BULLER, J. Before I conſider the effect 
of che ſeveral authorities which have been cited, I will take 
notice ot one circumſtance in this caſe, which is peculiar to 
it; not for the purpoſe of ſounding my judgment upon it, 
but becauſe I would not have it ſuppoſed, in any future caſe, 
that it paſſed unnoticed, or that it may not hereafter have 
any effect which it ouglit to have. In this caſe it is ſtated, 
that there were four bills of ladinz; it appears by the books 
treating on this ſubject, that accoiding to the common courſe 
of merchants there are only three; one of which is deli- 
vered to the captain of the veſſel, another is remitted to the 
conſignec, and the third is retained by the conſignor himſelt, 
as a teſtimony againſt the captain, in caſe of any looſe deal- 
ings, Noyy if it be at preſeut the eſtabliſhed courſe among 
| f merchants 
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merchants to have only three bills of lading, the circum- 
ſtance of there being a fourth in this caſe, might, if the caſe 
had not been taken out of the hands of the jury by the de- 
murrer, have been proper for their conſideration. I am 
aware that that circumſtance appears in the bill, on which 
is written, “ In witne's, the maſter hath affirmed to four 
« bills of lading, all of this tenor and date.“ But we all 
know that it is not the practice, either of perſons in trade, 
or in the profeſſion, to examine very minutely the words of 
an inſtrument, which 1s partly printed, and partly written; 
and it we only look at the ſubſtance of ſuch an inſtrument, 
this may be the means of enabling the conſignee to commit 
a fraud on an innocent perſon, Then how ſtood the con- 
ſignee in this caſe? He had two of the bills of lading, and 
the captain muſt have a third; ſo chat the aſſignee could not 
imagine that the conſignor had it in his power to order a 
delivery to any other perſon. But I mean to lay this cir- 
cumſtance entirely out of my conſideration in the preſent 
caſe, which I think turns wholly on the general queſtion 
and I make the queſtion even more general than was made 
at the bar; namely, J/hether a bill of lading is by law a tranſ- 
fer of the property? This queſtion has been argued upon 
authorities; and before I take notice of any particular 
objections which have been made, I will confider thoſe 
authorities. The principal one relied on by the defendants 
is that of Snee and Preſcot, 1 Ath. 245; now, fitting in a 
court of law, I ſhould think it quite ſufficient to ſay, that 
that was a determination in a court of equity, and founded 
on equitable principles. The leading maxim in that court 
is, that he who ſeeks equity, muſt firſt do equity. I am not 
diſpoſed to find fault with that determination as a caſe in 
equity; but it is not ſufficient to decide ſuch a queſtion as 
that now before us. Lord Harkwicke has, with his uſual 
caution, enumerated every circumſtance which exiſted in the 
caſe; and indeed he has been ſo particular, that if the printed 
note of it be accurate (which I doubt), it is not an authority 
for any caſe which is not precilely {1milar to it. The only 
point of law in that caſe, 1s upon the forms of the bills of 
lading; and Lord Zarawicke thought there was a diſtinction 
between bills of lading indorſed in blank, and thoſe indorſed 
to particular perſons ; but it was properly admitted at the 
bar, that that diſtinction cannot now be 1338 Thus 
the matter ſtood till within theſe thirty years; ſince that time. 
the commercial law of this country has taken a very differ- 
ent turn from what it did before, We find in Snee and 
Preſcot, that Lord Hardwicke himſelf was proceeding with 
great caution, not eſtabliſhing any general principle, but de- 
creeing on all the circumſtances of the cafe put to: _ 

ore 
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Before that period, we find that in courts of law, all the evi- 
dence in mercantile caſes was thrown together ; they were 
left generally to a jury, and ey produced no eſtabliſhed 
principle. Pi that time, we all know the great ſtudy has 
been to find ſome certain general principles, which ſhall be 
known to all mankind, not only to rule the particular caſe 
then under conſideration, but to ſerve as a guide for the fu- 
ture. Moſt of us have heard theſe principles ſtated, reaſoned 
upon, enlarged, and explained, till we have been loſt in 
admiration at the ſtrength and ſtretch of the human under- 
ſtanding. And I ſhould be very ſorry to find myſelf under 
a neceſſity of differing from any cafe on this ſubject, which 
has been decided by Lord Mansfield, who may be truly ſaid 
to be the founder of the commercial law 2 this country. 
I hope to ſhew, before I have finiſhed my judgment, that 
there has been no inconſiſtency in any of his determinations; 
but if there had, if I could not reconcile an opinion which 
he had delivered at NF privs with his judgment in this court, 
I ſhould not heſitate to adopt the latter, in preference to the 
former; and it is but juſt to ſay, that no judge ever ſat here 
more ready to correct an opinion ſuddenly given at N 
prius. Firſt, as to the caſe of // right and Campbell, that was 
a very folemn opinion delivered in this court. In my opi- 
nion, that is one of the beſt cafes that we have in the law, 
on mercantile ſubjects. There are four points in that caſe, 
which Lord Mansfield has ſtated fo extremely clear, they 
cannot be miftakea. The firſt is, what is the caſe as be- 
tween the owner of the goods and the factor; the ſecond, 
as between the conſignor and the aſſignee of the factor, with 
notice; thirdly, as between the ſame parties twithout notice; 
and fourthly, as to the nature of a bill of ſale of goods at 
ſea, in general. It is to be recollected, that the cafe of //r:ight 
and Campbell was decided by the Judge at Ni prius, upon 
the ground, that the bill of lading transferred the whole pro- 
perty at law; and when it came before this court, on a mo- 
tion for a new trial, Lord Marnsfeld confirmed that opinion; 
but a new trial was granted on a ſuſpicion of fraud; there- 
fore it is fair to infer, that if there had been no fraud, the 
delivery of the bill of lading would have been final. If there 
be fraud, it is the ſame as if the queſtion were tried between 
the contignor and the original conſignee. According to a 
note of right and Campbell, which | took in court, Lord 
Alansfield ſaid, that ſince the caſe of Evans v. Martlett, in 
1 Lord Raymond, 271, it had always been held, that the de- 
livery of a bill of lading transterred the property at law; if 
ſo, every exception to that rule ariſes from equitable conſi- 
derations, which have been adopted in courts of law. The 
next caſe is that of Savignac and Cuff, at the fittings at 

Guildhall, 
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which is too looſe to be depended upon; but there is a cir- 
cumſtance in that caſe, which night afford ample ground for 
the deciſion; for I cannot ſuppoſe that Lord Mansfield had 
forgotten the doctrine which he laid down in this court in 
Wright and Campbell, There he obſerved very minutely 
on what did not appear at the trial, that no letters were pro- 
duced, and that no price was fixed for the goods; but in Sa- 
vignac and Cuff, the plaintiff had not only the bills of lading 
and the invoice, but he had alſo the letters of advice, from 
which the real tranſaction muſt have appeared; and if it ap- 
peared to him that Selvetti had not been paid for the goods, 
that might have been a ground for the determination. The 
caſe of Hunter and Beal at the ſittings in L. after Trin. Ter, 
1785, cor. Lord Mansfield, does not come up to this point 
now in diſpute z it only determines what is admitted, that, as 
between the vendor and vendee, the property 1s not altered 
till the delivery of the goods. Wich reſpect to the caſe of 
Stokes and La Riviere, Hil. 25 Geo. 3. perhaps there might 
be ſome doubt about the facts of it; however, it was deter- 
mined upon a different ground; for the goods were in the 
hands of an agent for both parties; that caſe therefore does 
not impeach the doctrine laid down in Vrigbt and Campbell, 
It has been argued at the bar, that it is impoſſible for the 
holder of a bill of lading to bring an action on it againſt the 
conſignor; perhaps that argument is well founded; no ſpecial 
action on the bill of lading has ever been brought; for if the 
bill of lading transfers the property, an aCtion of trover 
againſt the captain for non-delivery, or againlt any other 
_ who ſeizes the goods, is the proper form of action. 
f an aCtion is brought by a vendor againſt a vendee, between 
whom a bill of lading has paſſed, the proper action is for 
— ſold and delivered. Then it has been ſaid, that no caſe 
as yet decided that a bill of lading does transfer the property; 
but in anſwer to that it is to be obſerved, that all the caſes 
upon the ſubject, Evans v. Martleit, Wright v. Campbell, and 


I 


— 


(1) There Sebvetri, a merchant in 1:aly, conſigned a quantity of ſkins to Ling lam 
reſiding in London, and ſent him a bill of lading indorſed in blank. Ling lam, the 
conſignee, indorſed it to Swignac for a valuable confideration at the invoice price, 
ſhewing him at the ſame time the letters of advice and the bills of parcels, The 
conſignee not accepting the bills of exchange which the conſignor had drawn upon 
him for the amount of the goods, the confignor indorſed the bill of lading remain» 
ing in his hands to Cuff, the defendant, with orders to ſeize the goods before they 
goc into the hands of the conſignee, which he did: and the action was brought 
againſt him by the indorſee of the conſignee to recover the value of the goods. 
And it was there argued, that by the indorſement of the bill of lading the property 
was transferred. But Lord Mansfiell was of opinion, that the conſignot had a right 
to ſtop the goods in tranſitu in caſe of the inſolvency of the conſignee, and that the 
plaintiff, ſtanding in the ſame ſituation with the original conſignee, bad loſt his lien. 


2 Ter, Rep, 66, Caldw:ll 
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preclude that queſtion. The caſes between the conſignot 
and conſignee have been founded mereiy on principles of 
equity, and have followed up the principle of Sree and 
Preſcot; for if a man has bought goods, and has not paid for 
them, and cannot pay for them, it is not equitable that he 
ſhould prevent the conſignor from getting his goods back 
again, if he can do it before they are in fact delivered. There 
is no weight in the eee of hardthip on the vendor; at 
any rate that is a bad argument in a court of law; but in 
fact there is no hardſhip on him, becauſe he has parted with 
the legal title to the conſignee. An argument was uſed with 
reſpect to the difficulty ot determining at what time a bill of 
lading ſhall be ſaid to transfer the property, eſpecially in a 
caſe where the goods were never ſent out of the merchant's 
warehouſe at all; the anſwer is, that under thoſe circum- 
ſtances, a bill of lading could not poſſibly exiſt, it the tranſ- 
action were a fair one; for a bill of lading is an acknow- 
ledgment, by the captain, of having received the goods on 
board his ſhip ; therefore it would be a fraud in the captain 
to ſign ſuch a bill of lading, if he had not received the goods 
on board; and the conſignee would be entitled to his action 
againſt the captain for the fraud. As the plaintiff, in this 
cafe, has paid a valuable conſideration for the goods, and 
there is no colour for imputing fraud or notice to him, I am 
of opinion, that he is entitled to the judgment of the Court. 
Groſe, J. I conceive this to be a mere queſtion of law, whe- 
ther, as between the vendor and the aſſignee of the vendec, 
the bill of lading transfers the property? I think that it docs. 
With reſpect to the queſtion, as between the original con- 
ſignor and conſignee, it is now the clear, known, an | etta- 
bliſhed law, that the conſignor may ſeize the goods in tranſitu, 
if the conſignee become inſolvent before the delivery of them. — 
But that was not always the law. The firſt caſe of that 
fort was that of ///iſeman and Vandeputt, 2 Vern. 203, in 
chancery, when, on the firſt hearing, the Chancellor ordered 
an action of trover to be brought, to try whether the con- 
ſignment veſted the property in the conſignees; and it was 
then determined in a court of law that it did ; but the Court 
of Equity thought it right to interpoſe and give relief; and 
ſince that time it has always been conſidered, as between the 
original parties, that the conſignor may ſeize the goods be- 
fore they are actually delivered to the conſignee, in cafe of 
the inſolvency of the conſigner. But this is a queſtion be- 
tween the conſignor and the aſſignee of the contignee, who 
do not ſtand in the ſame ſituation as the original parties. A 
bill of lading carries credit with it; the conſignor, by his in- 
dorſement, gives credit to the bill of lading, and, on the faith 
of that, money is advanced, The firſt caſe that I find, where 
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2n aitempt was made to introduce the ſame law between the 
conſignor and the indorſee of the conſignee, is that of Snee 
and Preſcet ; but as my brother Buller has already made fo 
many obſervations on that caſe, it would be but repetition 
in me to go over them again, as J intirely agree with him in 
them all, as well as in thoſe which he made on the other 
caſes, Therefore I am of opinion, that there ſhould be 
judgment for the plaimtiff.— ſudgment for the plaintitf. 


Ihe defendants in the above caſe having brought a writ z e . 
of error in the Exchequer Chamber, after two arguments Lickbarrow e 


there, Lord Zouohborough, Ch. J. delivered the opinion of 
the court, to the following eflect.— The defendants, in thus 


caſe, are not ſtake holders; but they are, in effect, the Her. Ltd. 357, 


ſame 2s Turings, and the poſſeſſion they have got is the 
poſſeſſion of Zurings. The plaintiffs claim under reeman, 
but though they derive a title under him, they do not repre- 
ſent him, ſo as to be anſwerable tor his engagements; nor 
are they affected by any notice of thoſe circumſtances, 
which would bar the claim of him or his affignees. If 
they have acquired a legal right, they have acquired it ho- 
xeltly; and it they have truſted to a bad title, they are in- 
nocent ſufferers. The queſtion then 1s, Whether the 
plaintiffs have a ſuperior legal title to that right which, on 
principl-s of natural juſtice, the original holder of the goods 
not paid for, has to maintain that poſſeſſion of them, which 
he aCtually holds at the time of the demand? The argu- 
ment on the part of the plaintiffs afſerts, that the indorſe- 
ment of the bill of lading by the Tzrimngs is an aflignment 
of the property in the goods to Freeman, in the fame man- 
ner as the indorſement of a bill of exchange is an aſſignment 
of the debt. "That Freeman could aſſign over that property, 
and, that by delivery of the bill of lading to the plaintiffs, 
for a valuable conſideration, they have a juſt right to the 
property conveyed by it, not affected by any claim of the 
Turings, of which they had no notice. On the part of the 
defendant it is argued, that the bill of lading is not, in its 
ature, a negotiable inſtrument ; that it more reſembles a 
choſe in action; that the indorſement of it is not an aſſign- 
ment that conveys any intereſt, but a mere authority to the 
conlignee to receive the goods mentioned in the bill; and 
theretore it cannot be 1. a ſecurity by the conſignee, for 
money advanced to him; but the perſon who accepted it 
muſt ſtand in the place of the conſignee, and cannot gain a 
better title than he had to give. As theſe propoſitions, on 
either ſide, ſeem to be ſtated too looſely; and as it is of 
great importance that the nature of an 1aſtrument fo fre- 
quent in commerce as a bill of lading ſhould be clearly de- 
fined ; I think it neceſſary to ſtate ny ideas of its nature 
and effect, A bill of lading is the written evidence of 2 

| contract, 
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contract, for the carriage and delivery of goods ſent by ſen, 
for a certain freight, The contract, in — language, is 
a contract of bailment; 2 Lord Raym. 912. In the uſual 
form of the contract, the undertaking is to deliver to the 
order or aſſigns of the ſhipper. By the delivery on board, 
the ſhip- maſter acquires a ſpecial property to 1 that 
poſſeſſion which he holds in the right of another, and to 
enable him to perform his undertaking. The general pro- 

rty remains with che ſhipper of the goods, until he has 
diſpoſed of it by ſome act, ſufficient, in law, to transfer 
property. The indorſement of the bill of lading is ſimply 
2 direction of the delivery of the goods. When this in- 
dorſement is in blank, the holder of the bill of lading may 
receive the goods, and his receipt will diſcharge the ſhip- 
maſter ; but the holder of the bill, if it came into his hands 
caſually, without any juſt title, can acquire no property in 
the goods. A ſpecial indorſement defines the perſon ap- 
pointed to receive the goods; his receipt or order would, I 
conceive, be a ſufficient diſcharge to the ſhip-maſter; and 
in this reſpect I hold the bill of lading to be aſſignable. 
But what is it that the indorſement of the bill of lading 
aſſigns to the holder or the indorſee ? A right to receive the 
goods, and to diſcharge the ſhip-rnaſter, as having per- 
tormed his undertaking. If any further effect be allowed 
to it, the poſſeſſion of a hill of lading would have greater 
force than the actual poſſeſſion of the goods, Poſſeſſion of 
goods is prima facte evidence of title; but that poſſeſſion 
may be precarious, as of a depoſit: it may be criminal, as 
of a thing ſtolen: it may be qualified, as of things in the 
cuſtody of a ſervant, carrier, or a factor. Mere poſſeſſion, 
without a juſt title, gives no property; and the perſon to 
whom ſuch poſſeſſion is transferred by delivery, mult take 
his hazard of the title of his author. The indorſement of 
a bill of lading, differs from the aſſignment of a choſe in 
action, that is to ſay, of an obligation, as much as debts 
differ from effects. Goods in pawn, goods bought before 
delivery, goods in a warehouſe, or on ſhipboard, may all 
be agel The order to deliver is an aſſignment of the 
thing itſelf, which ought to be delivered on demand, and 
the right to ſue, it the — is refuſed, is attached to the 
thing. The caſe in 1 Lord Raym. 271. was well deter- 
mined on the principal point, that the conſignee might 
maintain an action for the goods; he had either a ſpecial 
property in them, or a right of action on the contract: and 

aſſent to the dictum, that he might aſſign over his right. 
But the queſtion remains, What right paſſes by the firſt 
indorſement, or by the affignment of it? An aſſignment of 
goods in pawn, or of goods bought, but not delivered, 
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and the other without payment of the price. As the in- 
dorſement of a bill of lading is an aſſignment of the goods 
themſelves, it differs eſſentially from the indorſement of a 
bill of exchange; which is the aſſignment of a debt due to 
che payee, and which, by the cuſtom of trade, paſſes the 
whole intereſt in the debt ſo completely, that the holder of 
the bill for a valuable conſideration, without notice, is not 
affected even by the crime of the perſon from whom he 
received the bill. Bills of lading differ effentially from bills 
of exchange in another reſpect. Bills of exchange can 
only be uſed for one given purpoſe, namely, to extend 
credit by a ſpeedy transfer of the debt, which one perſon 
owes to another, to a third perſon. Bills of lading may be 
aligned for as many different purpoſes as goods may be 
delivered. They may be indorſed to the true owner of the 
m by the freighter, who acts merely as his ſervant. 
hey may be indorſed to a factor to ſell for the owner. 
They may be indorſed by the ſeller of the goods to the 
buyer. They are not drawn in any certain form. They 
ſometimes do, and ſometimes do not, expreſs on whoſe ac- 
count and riſk the goods are ſhipped. They often, eſpe- 
cially in time of war, expreſs a falſe account and rifk. 
They ſeldom, if ever, bear vpon the face of them any in- 
<-ation of the purpoſe of the indorſement. To ſuch an 
inſtrument, ſo various in its uſe, it ſeems impoſſible to ap- 
ply the ſame rules as govern the indorſement of bills of ex- 
change. The ſilence of all authors treating of commercial 
law, is a ſtrong argument that no general uſage has made 
them negotiable as bills. Some evidence appears to have 
been given in other cafes, Snee v. Preſcot, 1 Att. 245. 
Fearon v. Bowers, 1 Hen. Black. 364. n. that the received 
opinion of merchants was againſt their being ſo negatiable. 
Aud unleſs there was a clear. eſtabliſhed general uſage, to 
place the aſſignment of a bill of lading upon the ſame 
todting as the indorſement of a bill of exchange, that coun- 
ry which ſhould firſt adopt ſuch a law would loſe its 
credit with the reſt of the commercial world. For the im- 
mediate conſequence would be, to prefer the intereſt of the 
reſident factors and their creditors to the fair claim of the 
ioreign contignor. It would not be much lefs pernicious to 
its internal commerce; for every caſe of this nature is 
tounded on a breach of confidence, always attended with a 
{ufpicion of colluſion, and leads to a dangerous and fait: 
credit, at the hazard and expence of the fair trader. It bills 
of lading are not negotiable as bills of exchange, and yer 
are aſſignable, what is the conſequence ? That the affignee 
by indorſement muſt inquire under what title the bills have 
come to the hands of the perſon from whom he takes them, 
45 this more difficult than to ioquire into the title by which 
gods 
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gools are (old, or aſſigned? In the caſe of Hartop v. Hoare, 
2 Stra. 187. 1 Wilſon, 8. jewels depoſited with a gold- 
ſmith, were pawned by him at a banker's: Was there any 
imputation, even of neglect, in a banker's truſting to the 
apparent poſſeſſion of jewels by a goldfmith? Yet they 
were the property of another, and the banker ſuffered the 
loſs. It is received law, that a factor may ſell, but cannot 


pawn the goods of his conſignor. Patterſon v. Taſh, 2 Stra. 


1178. The perſon therefore who took an aſſignment of 
goods from a factor in ſecurity, could not retain them 
again{t the claim of the conſignor ; and yet in this caſe, the 
factor might have ſold them and embezzled the money. It 
has been argued, that it is neceſſary in commerce to raiſe 
money on goods at ſea, and this can only be done by aſſign- 
ing the bills of lading. Is it then nothing, that an aſſignee 
of a bill of lading gains by the indorſement? He has all 
the right the indorſer could give him; a title to the poſſeſſion 
of the goods when they arrive. He has a fate ſecurity, it 
he has dealt with an honeſt man. And it ſeems as if it 
could be of litile utility to trade, to extend credit by afford- 
ing a facility to raiſe money by unfair dealings. Money 
will be raiſ:d on goods at ſea, though bills of lading ſhould 
not be negotiable, in every caſe where there is a fair ground 
of credit; but a man of doubtful character will not find it 
ſo eaſy to raiſe money at the riſk of others. The conclu- 
ſions which follow from this reaſoning, if it be uſt, are, 
1ſt. That an order to direct the delivery of goods indorſed 
on a bill of Iading, is not equivalent, nor even analogous 
to tlie aſſignment of an order to pay morey, by the in- 
dorſement of a bill of exchange. 2dly. That the negotia- 
bility of bills and promiſſory notes is founded on the cuſtom 
of merchants, and poſitive law; but as there is no politive 
law, neither can any cuſtom of merchants apply to ſuch an 
inſtrument as a bill of lading. 3d'y. That it is therefore 
not negotiable as a bill, but aflignable; an! paſſes ſuch 
right, and no better, as the perſon afſi;ning had in it. This 
laſt propoſition I confirm by the contideration, tha: actual 
delivery of the goods does not of itſelf transter an abtoiute 
ownerthip in them, without a title of property; and that 
the indorſement of a bill of lading, as it cannot in any cale 
transfer more right than the actual delivery, it can ot in every 
caſe paſs the property; and I therefore inter, that the mere 
indorſement can in no cafe convey an abſolute property. It 
may, however, be ſaid, that admitting an indorſement of a 
bill of lading does not in ail cafes import a transfer of the 
property of the goods conligned; yet where the goods, when 
delivered, would beiong to the indorſee of the bill, and the 
indorſement accompanies a title of property, it ought in Jaw 
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third parties. This argument has, I confeſs, a very ſpe- 
cious appearance. The whole diſſiculty of the caſe reſts 
upon it; and I am not ſurpriſed at the impreſſion it has 
made, having long telt the force of it myſelf. A fair trader, 
it is faid, is deceived by the miſplaced confidence of the 
conſignor. The purchaſer fees a title to the delivery of the 
goods, placed in the hands of a man who otfers them to 
ſale, Goods not arrived are every day ſold, without any 
ſuſpicion of diſtreſs, on ſpeculations of the faireſt nature. 
The purchaſer places no credit in the conſignee; but in the 
indorlement produced to him, which is the act of the con- 
ſignor. The firſt conſideration which atf. &s this argument 
is, that it proves too much, and is inconſiſtent with the ad- 
miſſion. But let us examine what the legal right of the 
vendor is, and whether, with reſpect to him, the aſſignee of 
a bill of lading ſtands on a better ground than the contignee 
from whom he received it. I ſtate it to be a clear propoſi- 
tion, that the vendor of goods not paid for, may rctain the 
poſſeſſion againſt the vendee ; not by aid of any equity, but 
on grounds of law. Our oldeſt books conſider the pay- 
ment of the price (day not being given) as a condition pre- 
cedent implied in the contract of ſale; and that the vendee 
cannot take the goods, nor ſue for them, without tender of 
the price. If day had been given for payment, and the ven- 
dee could ſupport an action of trover againſt the vendor, 
the price unpaid muſt be deducted from the damages, in the 
ſame manner as if he had brought an action on the con- 
tract, for the non-delivery. Snee v. Preſcit, 1 A. 245. 
The ſale is not executed before delivery; and ia the ſimpli- 
city of former times, a delivery into the actual poſſeJion of 
the vendee, or his ſervant, was always ſuppoſed. In the 
variety and extent of dealing which the increaſe of com- 
merce has introduced, the delivery may be preſumed from 
circumſtances, ſo as to veit a property in the vendee, A 


| deſtination of the goods, by the vendor, to the uſe of the 


vendee; the marking them, or making them up to be de- 
livered; the removing them for the purpoſe of being deli- 
vered; may all intitle the vendee to act as owner, to aſſign, 
and to maintain an action againſt a thid perſon, into 
whoſe hands they have come. But the title of the vendor 
is never iutirely diveſted, till che goods are come into 
the poſſeſlion of the vendee. He has therefore a com- 
picie right, for juſt cauſe, to retract the intended deli- 
very, and to ſtop the goods in tranſitu. The caſes deter · 
mived in our courts of law have confirmed this doctrine, 
and the ſame law obtains in other countries. In an 


action tried before me at Guildhall, after the laſt Trinity 
im, it appeared in evidence, that one Bowering had 
ught a caſk of indigo of Verrulex and Co. at Amſter- 
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and ſhipped on board a veſſel commanded by one Tulls, 


by the appointment of Bowering : the bills of lading were 


made out and ſigned by Tullob to deliver to Brwering or 
order, who immediately indorſed one of them to his corret- 
pondent in London, and ſent it by the poſt. Verrulex bau- 
ing information of Bawering's inſolvency, before tne ſhip 
ſailed from the Texel, ſummoned Tulloh, the ſhip-maſter, 
before the court at Amſterdam, who ordered him to ſign 
other bills of lading to the order of Verrulex. Upon the 
arrival of the ſhip in London, the ſhip-m iter delivered the 
oods, according to the laſt bills, to the order of Yerrulez, 
This caſe, as to the practice of merchants, deſorves parti- 
cular attention; for the judges of the court at Amſterdam 
are merchants of the moſt extenſive dealings; and they ate 
aftifte] by very eminent lawyers. The cates in our law, 
which I have taken ſome pins to collect and examine, are 
very clear upon this point. Snee v. Preſcot, though in 2 
court of equity, is profeſſedly determined on legal grounds 
by Lord Hardwicke, who was well verſed in the principles 
of law: and it is an authority, not only in ſupport of tie 
right of the owner unpaid to retain againſt the conſignee, 
but againſt thoſe claiming under the conſignee, by atligi- 
ment for valuable conlideration, and without notice. But 
the caſe of Fearen v. Bowers, tried before Lord Chief Jul- 
tice Lee, is a caſe at law, and it is to the ſame effect as 
Snee v. Proſcit. So alſo is the caſe of the Eigner if 
Burg hall v. Howard, before Lord Mansfield. The right at 
the couſignor to ſtop the goods is here conſidered as a legal 
right: it will make no difference in the caſe, whether the 
right is conſidered as ſpringing from the original property, 
not yet transferred by delivery; or as a right to retain tie 
things as a piedge for the price unpaid. In all the cates 
cited in the courle of the argument, the right of the con- 
tignor to {top the goods is adinitted, as e the conſignee. 
But it is contended, that the right ceaſes, as againſt a perſon 
claiming under the covlignee for a valuable conſideration, 
and without notice that the price is unpaid. To ſupport 
this poſition, it 1s neceſſury to maintain, that the right d 
the conſignor is not a perlect legal right in the thing ule; 
but that it is only founded upon a perſonal exception to te 
conſigute, which would preclude his demand, as contrary i 
good faith, and unconſcionable. If the conſignor had 10 
egal title, the queſtion between him and the bond fide pu. 
chaſer from the conſignee would turn on very nice colt 
ſiderations of equity. But a legal lien, as well as a right 
of property, precludes theſe conſiderations; and the a6 
mitted right of the conſignor to ſtop the goods in tranſi 
as againſt the conſignee, can only reſt upon his ore 
title as owner, not diveſted, or upon a legal title to hold Us 


poſſeſſion of the goods till the price is paid, as a pledge 
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the price. It has been aſſerted in the courſe of the argu- 


ment, that the right of the conſignor has, by judicial deter- 
minations, beea treated as a mere equitable claim, in caſes 
between him and the conſignee. To examine the force of 
this aſſertion, it is neceſſary to take a review of the ſeveral 
determinations : the firſt is, the caſe of ///right v. Campbell, 
4 Burr. 2046; on which the ciiief ſtreſs is laid. The firſt 
obſervation that occurs upon that caſe is, that nothing was 
determined by it. A caſe was reſerved by the judge at 
Att Prius, on the argument of which, the comt thought 
the facts impertectly ſt ted, and directed a new trial. That 
caſe cannot the efore be urged as a deciſion upon the point. 
But it 1s quoted, as containing in the report of it an opinion 
of Lord Mansfield. that the right of the conſignor to ſtop 
the goods cannot be ſet up againſt a third perſon, claiming 
under an indorſement for value, and without notice. The 
authority of ſuch an opinion, though no decition had fol- 
lowed upon it, would deſervedly be very great, from the 
lich reſpect due to the experience and wiſdom of fo great 
a judge, But I am not able to diſcover, that his opinion 
was delivered to that extent; and J aſſent to the opinion as 
it was delivered, and very correctly applied to the caſe then 
in queſtion. Lord Mansfield is there ſpeaking of the con- 
ugnment of goods to a factor, to ſell for tie owner; and he 
very truly obſerves: 1ſt. That as againſt the factor, the 
owner may retain the goods; 2dly. That, a perſon into 
whoſe hands the factor has paſſed the conſignment with 
notice, is exactly in the ſame ſitvation with the factor him- 
felt; 3dly. That a bond fide purchaſer from the factor ſhall 
have a right to the delivery of the goods, becauſe they were 
fold bond fide, and by the owner's own authority. If the 
owner of the goods entruſts another to fell them for him, 
and to receive the price, there is no doubt bot that he has 
bound himſelf to deliver the goods to the purchaſer: and 
mat would hold equally, if the goods had never been re- 
moved from his warchouſe. The queſtion on the right of 
the contignor, to ſtop and retain the goods, can never 
occur, where the factor has acted ſtrictly according to the 
orders of his principal, and here, conſequently, he has 
bound him by his contract. There would be no poflible 
ground for argument in the caſe now before the court, if 
he plaintiff in the action could maintain, that Turings and 
Co. had ſold to them, by the intervention of Freeman, and 
were therefore bound ex contractu to deliver the goods. 
Lord Mansfield's opinion upon the direct queſtion of the 
ght of the conſignor to ſtop the goods againſt a third party, 
vho has obtained an indorſement of the bill of lading, is 
quoted in favour of the conſignor, as delivered in two caſes 


« Ni Prius; Savignac v. Cuff, 2 Term Rep. B. R. 66, in 
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1788, and Stokes v. La Riviere, 2 Term Rep. B. R. 75. in 


1785; obſervations are made on theſe caſes, that they were 
governed by particular circumſtances; and undoubtedly, 
when there is not an accurate and agreed ſtate of them, no 
reat ſtreſs can be laid on the authority. The caſe of 
Caldwell v. Ball, 1 Term Rep. B. R. 205. is properly 
quoted on the part of the plaintiffs in the action, becauſe 
the queſtion there was on the priority of conſignments, and 
the right of the conſignor did not come under conſideration, 
The caſe of Hibbert v. Carter, 1 Term Rep. B. R. 745. was 
alſo cited on the ſame ſide, not as having decided any queſ- 
tion upon the conſignor's right to ſtop the goods, but as 
eſtabliſhing a poſition, that by the indorſement of the bill of 
lading, the property was ſo completely transferred to the 
indorſee, that the ſhipper of the goods had no longer an in- 
ſurable intereſt in them. The bill of lading in that caſe 
had been indorſed to a creditor of the ſhipper : and undoubt- 
edly, if the fact had been as it was at firſt ſuppoſed, that 
the cargo had been accepted in payment of the debt, the 
pa 9 would have been juſt: for the ogy of the 
goods, and the riſk, would have completely paſſed from the 
ſhipper to the indorſee: it would have amounted to a ſale 
executed for a conſideration paid. But it is not to be in- 
ferred from that caſe, that an indorſement of a bill of lading, 
the goods remaining at the riſk of the ſhipper, transfers 
the property, ſo that a policy of inſurance upon them in 
his name would be void. The greater part of the conſign- 
ments from the Weſt-Indies, and all countries where the 
balance of trade is in favour of England, are made to a 
creditor of the ſhipper; but they are no diſcharge of the 
debt by indorſement of the bill of lading; the expence of 
inſurance, freight, duties, are all charged to the ſhipper, 
and the nett proceeds alone can be applied to the diſcharge 
of his debt. That caſe, therefore, has no application 10 
the preſent queſtion. And, from all the caſes that have been 
collected, it does not appear that there has ever been a deci- 
ſion againſt the legal right of the conſignor to ſtop the 
goods in tranſitu, before the caſe now brought into th 
court. When a point of law, which is of general concen 
in the daily buſineſs of the world, is directly decided, the 
event of it fixes the public attention, directs the opinion, 
and regulates che practice of thoſe who are intereſted. But 
whe:e no ſuch deciſion has in fact occurred, it is impoſſible 
to fix any ſlandard of opinion, upon looſe reports of incl 
dental arguments. The rule, therefore, which the coun 
is to lay down in this caſe, will have the effect, not to 
diſturb, but to ſettle the notions of the commercial part 0 
this country, on a point of very great importance, 35 K 
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p For theſe reaſons, we think the judgment of the court of 
King's Bench ought to be reverſed. 


Atterwards this cauſe was removed into the Houſe of Lickbarrow v. 


Lords, where the judgment of the Exchequer Chamber was yp kn 
reverſed, and a venire de nous awarded. mg n — 


At the ſecond trial a ſpecial verdict was found, in ſub- Lickbarrow erl. 
flance as follows: in July, 1786, James Freeman, a mer- 1, Mon eral, 
chant, reſident at Rotterdam, in Holland, ſent an order to —— — 
Turing and Son, traders at Middleburg, in' Zealand, to pur- 3 Ter Rep. 633, 
chaſe for him the cargo in queſtion: and to hire a veſſel on 
lis account to carry the ſame from thence to Liverpool, 

Turing and Son having received the order on the 22d July, 

1786, purchaſed the cargo accordingly, and made out an 

invoice thereof, and of the charges and commiſſion to the 

amount altogether of 5,464 guilders and upwards; in which 

invoice the goods are ſtated to have been ſhipped “ per 

Vorder, and for account and riſk of Mr. J. Freeman, &c. 

(s deliverable to order.” The invoice was indorſed “ J. 

* Turing and Son, 22d July, 1786.” The cargo was pur- 

chaſed by Turing and Son, as agents for Freeman, and not 

on their own account. Turing and Son paid for the cargo 

at the rate mentioned in the invoice; and alſo paid the ex- 

pences mentioned therein; and charged Freeman with com- 

miſſion for buying. The goods were ſhipped at Middleburg 

on the ſaid 22d of July, for the account and on the riſk of 

Freeman, on board the Endeavour, for Liverpool. On the 

lame day, four ſeveral. bills of lading of the cargo, of the 

ſame tenor and effect, were ſigned by the maſter of the 

veſſel; in which the cargo was ſtated to be ſhipped by Tu- 

ring and Son, to be delivered unto order or to 

aſhgns, Two, of the bills of lading were indorſed by Tu- 

ring and Son in blank, which on the 23d of July were tranſ- 

mitted by them to Freeman, together with the invoice ſo 

indorſed, incloſed in a letter from them to Freeman, adviſ- 

ag of their having ſhipped the goods on his account; 

which letter, &c. was duly received. Turing and Son re- 

tained one of the bills of lading, and the remaining one was 

kept by Holmes, the maſter of the ſhip. On the 25th of July, 

after the yu were ſhipped, and the two indorfed bills of 

lading and invoice had been tranſmitted to Freeman, Turing 

and Son drew four bills of exchange, dated reſpectively on 

ne 25th of July, 1786, upon Freeman, payable fix weeks 

after date, to Meſſrs. Bowye and Makien, tor ſeveral ſums 

amounting to 5,250 guilders being 477. ], which bills were 

accepted by Freeman ; and thoſe four bills were ſo drawn and 

accepted to reimburſe Turing and Son the amount of the 

$404-2-0 ilders. On the 25th of July, 1786, Freeman, in 

letter of that date, tranſmitted to the plaintiff he two in- 

dorſed bills of lading aud n 2 in the ſame ſtate in which 
3 he 
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he had received them from Turing and Son, thereby dire&- 
ing the plaintiffs, on the arrival ot the goods at Liverpool, to 
4 poſſeſſion of, and ſell tem on account of and tor him, 
Freeman; and adviting the plaintiffs that he had drawn the 
bills of exchange after mentioned upon them on account of 
ſuch goods: and he incloſed in ſuch letter one ſet of ſuch 
bills of exchange for acceptance, directing the plaintiffs to 
accept and remit the ſame to Meſſrs. Harman and Co.; 
which letter and bills of lading the plaintiffs received, auch 
according to the uſage and cuſtom of merchants, filied up the 
blank indorſements on the two hills of lading, by inſerting 
thereon theſe words * deliver the within contents to VJ. N. 
Lickbarraw and R. Wright,” | the plaintiffs]. On the 25th 
of July, 1786, Freeman drew on the plaintifis three ſets of bills 
of exchange to the amount ot 520/. on account of the cargo 
in the invoice mentioned, that is, good. payable at two and 
an half ulance to Meſſrs. Hope and Co.; and for 120ʃ. and 
10cl. to his own order, at two ufances; one ſet of which 
bills the plaintiffs, on 29th of July, 1788, received at Livet- 
pool, together with the two bills of lading ſo indorſed, and 
the ſaid invoice; and thereupon the plaintiffs immediately 
accepted one ſet of bills of exchange ſo incloſed in the faid 
letter, and remitted the ſame to Meſſrs. Harman and Co. 
after the ſhip had failed from Middleburg, aud long before 
her arrival at Liverpool, and before the bankruptcy ot Free- 
man. The plaintiffs afterwards paid the 520/. in diicharge 
of the three ſets of bil;'s of exchange, drawn on them by 
Freeman, to the reſpective indorſees, when they became due; 
which ſum has not yet been repaid to the plaintiffs ; and 
Freeman is indebted to them to the amount of 5421. 16s. 04. 
including the 520 ſo paid by them as acceptors of the bills 
drawn on them by Freeman on account of the cargo in que!- 
tion. Before the bills, dratun by Turing and Sen upon Free- 
man, and accepted by him, became du? ; and after the ſhip had 
failed from Middleburg, and before her arrival at Liverþ9, 
Viz. on 15th of duguſ?, 1786, Freeman became a bankrupt, and 
abſconded; and all the laſt mentioned bills were proelte 
for non-payment; and Turing and Son, as drawers, hape 
been obliged to take up and pay the fame; and the amount 
of the invoice of the cargo in queſtion is ſtill due to them. 
On the 21ſt of Auguſt, 1786, Turing and Son having received 
advice of Freeman's bankruptcy, tpecially indorſed the bill 
of lading retained by them to the defendants, and to no 
other: and on the ſame day Turing and Son tranſmitted the 
faid bill of lading to them accordingly, with an invoice ot 
the goods, and a power of attorney of the ſame date, em- 
powering them to obtain poſſeſſion of the ſaid goods on ac- 
count of them, Turing and Son; all of which were received 
by the defendants on the 28th of Auguſt, The ſhip with the 
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catgo ſailed from Middleburg on the 11th of Auguſt, 1786, the 


fourth bill of lading ſtill remaining in the hands of the maſter, 
and ſhe arrived at Liverpool with the goods on the 28th, and 
the defendants having applied to the maſter for the delivery 
of the cargo, the ſame was delivered ro them. The ſpecial 
verdict then ſtated the fale of the goods by the defendants for 
5571. 115. 8d. and the demand and refuſal, with the tender of 
freight, &c. And then the jury found that by the cuſtom 
of merchants, bills of lading, expreſſing goods or merchan- 
dizes to have been ſhipped by any perſon to be delivered to 
order or aſſigns, are negotiable and transferable by the thipper 
to any other perſon, by ſuch ſhipper indorſing ſuch bills, and 
delivering or tranſmitting the fame to ſuch other perſon; 
and that by ſuch indorſement and delivery or tranſmiſſion the 
property is transferred. And that by the cuſtom of mer- 
chants, indorſements of bills of 1:ding in blank, that is to ſay, 
by the ſhippers with their names only, may be filled up by 
the perſon to whom they are tranſmiucd, with words order- 


ing the delivery of the goods to ſuch perſon; and according 


to the practice of merchants the ſame, when filled up, have 
the ſame effect as if the ſame had been done by the thipper 
when he indorſed the bills. The Court, underſtanding that it 
was intended that this caſe was to be carried up to the Houſe of 
Lords, declincd entering into a diſcuſſion of it, merely ſaying, 
that they ſtill retained the opinion delivered upon the former 
caſe. And they accordingly gave judgment for the plaintiffs. 


If the conlignee of goods, to whom the bill of lading is Salomons +. 
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indorſed in blank, aſſign it over as a ſecurity for acceptances Niſſen, Mic. Ter. 
given by the aſſignee, not amounting to the value of the 2905. 3- P. R. 


goods, and afterwards by an agreement between them they 
become partners in the goods, by which agreement it appears 
that the conſignor has not been paid for them, the aſſignee of 
the bill of lading cannot maintain trover againſt the conſignor 
Ii he ſtop the goods in tranſitu upon the infolvency of the 
conſignee. An action of trover was brought to recover the 
value of a quantity of lead, and on the trial there was a ver- 
ict for the plaintiff for 1000). ſubiect to the opinion of the 
Court on the following caſe : Fdward Hague bought 705 pigs 
of lead of the defendants in Liverpool on the iſt of March, 
1757, and ordered them to be ſhipped to Rouen in France. 
The lead was of the value of 1000. and was accordingly 
ſhipped on the 1oth of March, 1787, by the defendants at 
Cheſter, on board the Jane: and the bill of lading was in- 
dorſed by the defendants in blank, and ſent to Edward Hague. 
The plaintiff on the 16th of March, 1787, gave Hague his 
acceptances for 700l. as ſtated in the following note; upon 
which Hague delivered the bill of lading to the plaintiff: 
a London, 16th of March, 1787. Whereas Jonas Salomons 
x has this day accepted for us the ſum of 700. at two months, 

on account of a cargo of lead ſent to Rouen, we hereby 


E 4 promiſe 
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ce promiſe, in caſe the ſaid lead is not remitted for by the time 
«* theſe bills fall due, they ſhall be renewed for two months 
« longer. Charles and Edward Hague.” The acceptances 
were paid by the plaintiff when due to the indorſees. On 
the 21ſt of March, 178), the following agreement was made 
between Edward Hague (who traded under the firm of 
Charles and Edward Hague) and the plaintiff; “ Be it known 
« that it is this day agreed between Edward Hague, of, &c. 
„trading under the — of Charles and Edward Hague, of 
the one part, and Jonas Salomons of the other part, as fol- 
© lows; that the ſaid Jonas Salomons ſhould pay for and fend 
& jn his name to Meſſrs. Robert Garvey, and Co. merchants 
« at Rouen, a cargo conſiſting of 705 pigs of lead, to be 
& ſhipped at Cheſter on board the Jane, bound to Rouen, to 
« be fold by Meflrs. Robert Garvey, and Co. at the beſt 
& price and prices that can be obtained for the ſame ; and the 
net proceeds to be remitted to the ſaid Jenas Salomons. 
« And it is heteby agreed between the ſaid parties that the 
profit and loſs ariſing from the ſaid cargo of lead ſhall be 
t equally divided between the ſaid Edward Hague and Fora: 
& Salomons, And the ſaid Edward doth hereby promiſe and 
« apree, to and with the faid Janas Salamons, that in caſe the 
&* ſaid cargo of lead is ſold at Rouen by the fawd Robert Garvey, 
« and Company, upon credit, that then and in ſuch caſe tho 
« ſaid Robert Garvey, and Co. ſhall ſtand del credere tor the 
„ purchaſers ; and that he, the ſaid Edward Hague, ſhall and 
4 will ſtand guarantee to the ſaid Jonas Salomans tor the ſo- 
« lidity of the ſaid houſe of trade of Robert Garvey, and Co. 
and the due payment by them of the proceeds of the ſaid 
& cargo of lead: and laſtly it is agreed that the ſaid cargo of 
00 hes ſhall be inſured by the ſaid Edward Hague, or by the 
* ſaid Jonas Salomons, to the amount of 11001. ; and that the 
&« policy of inſurance ſhall be and remain in the hands and 
„ poſſeſſion of the ſaid Jonas Salomons, for him to recover 
% and receive ſuch loſs and loſſes as may ariſe upon the ſaid 
& cargo of lead, and ſhould be recoverable from the under- 
* writers of ſuch policy; and that he, the ſaid 7onas Salomons, 
44 ſhall and will account with the ſaid Edward Hague tor the 
* monies ſo recovered upon the policy, in caſe of loſs as 
de aforeſaid.” The veſſel ſailed with the lead for Rouen in 
March, 1787, but was forced back by ſtreſs of weather to 
Cheſter; and Edward Hague having become a bankrupt, and 
the defendants not having received the price of the ſaid goats, 
the defendants, on that account, on the 5th of April, topped the 
faid goods while they were on board the Ws in England, and 
tool them away, The goods were never paid for by Hague 
or any other perſon, On the 25th of May, Jonas Salomon 
demanded the 705 pigs of lead of the defendants, who refuſed 
to deliver them, and converted them to their own uſe. On 
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of a bill of lading by the original conſignee to a third perſon is @ 
transfer of the property againſt the original conſignor? PER 
Cur. (after counſel had been fully heard), It has been 
uniformly laid down in this court, as far back. as we can 
remember, that good faith is the baſis of all mercantile 
tranſactions: and therefore it is material in queſtions of 
this kind to conſider whether the purchaſer has acted fairly 
and honeſtly, or with a defign to deceive and defraud. The 
firſt caſe on this ſubject is that of Snee and Preſcat, 1 Ait. 245, 
and that has never been impeached in the imalleſt degree; 
but on the contrary it has always been mentioned by the 
Court with approbation. It came on before Lord Hard- 
wicke, who was of opinion, that where a merchant has fold 
goods which have not in fact been delivered nor paid for, he 
may, while they are in tren/itu, obtain the poſſeſſion of them 
again by any means ſhort of abſolute violence. But ſtill it 
is to be remembered that that caſe only relates to a tranſ- 
action between the buyer and ſeller of the go ds; and in the 
caſe of Lickbarrow and Maſon, it never was the intention of 
the Court to uſe a ſingle expreſſion that couid impeach that 
authority. If the tranſaCtion be between the buyer and ſel- 
ler of the goods, and the former has not paid for them, the 
latter has a right to ſtop them in tranſitu, in Cale of the in- 
ſvlvency of the other. The cate of Snee and Preſcat went 
no farther than that; but in , Lickbarrow and Major, aud 
ſome other caſes, the extent of that doEtrine has been very 
properly narrowed; the Court has been obliged to conficer 
whether in conſcience that rule ought to bo extended to 
other parties; and they have held that it ought not, becaule 
it would put it in the power of the conſignor to enable the 
conſignee to cheat an innocent third perſon. He who con- 
tracts on the taith and credit of the bill of ladingy ſhall not 
be diveſted of his right. But till the criterion is, does the 
purchaſer take it fairly and honeſtly? On that principle it 
was decided in Lickbarrew v. Maſon, that if the goods come 
imo the hands of a third perſon for a valuable conſideration, 
lend fide, and without notice, he ſhall not be prejudiced, be- 
cauſe the conſignor was ſo incautious as to truſt the goods 
out of his poſſeſſion without payment. So alſo in the caſe 
of Wright and Campbell, 4 Burr. 2046-2050: the Court 
tought there was abundance of evidence to be left to a j 
to ſhew that the party who took the bill of lading had full 
notice that the goods had not been paid for. That circum- 
ſtance had flipped the attention of the learned judge who 
brſt tried the cauſe: but on a motion for a new trial, the 
Court thought that they-ſaw reaſon to ſuſpect fraud between 
the factor and the think perſon to cheat the real owner ,of 
the goods. So in this caſe, if the plaintiff knew at the time 
dat Hague had never paid for the goods, it was an agree- 
ment 
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ment between thoſe two to obtain poſſeſſion of the goods 
without paying for them. And the fact of the plaiiff's 
knowledge appears on the face of the agreement itſelf, for 
he there agrees to pay for them himſelf. But there is ſtil} 
another ground which would prevent the plaintiff's recg- 
vering in this action; for there is no doubt but that under 
this agreement the plaintiff and Hague were partners; and 
then the plaintiff could not recover in this form of action. 
This is like the caſe of Fox and Hanhbury, Cup. 445 (infra), 
where it was held that if one partner became a bankrupt, and 
the other partner afterwards diſpoſed of the goods, and he then 
became a bankrupt, the ail:gnees of both under a joint com- 
miſſion could not bring trover againſt the vendee of ſuch 
partnerſhip effects. Now that applies to the preſent caſe. 
And on both grounds we are of opinion that the ps/Zea mutt 
be delivered to the defendants. 

Where goods were conligned to A.; and on his becoming 
a bankrupt, his aſſignee went to the inn, where they were 
arrived, and put his mark on them, but did not take them 
away, becauſe they had been attached there by a creditor of 
the bankrupt; the conſignor could not afterwards ſtop them, 
becauſe they were not then in tranſitu, On the trial of an 
action of trover for a quantity of files, a verdict was taken 
for the plaintiffs, ſubject to the opinion of the Court on the 
following caſe : On the 31ſt of October, 1788, More, the 
bankrupt, ordered the goods in queſtion from the plaintifts, 
at Sheffield; and on the 14ih of November following they 
were ſent by Royle's waggon, directed to the bankrupt in 
London; the waggon being overloaded, the caſk was taken 
out at Stamford, in its way to town, and put into the defen- 
dant Hunt's waggon, which brought it to the Caſtle and 
Falcon inn in London, on the 22d ot November, 1786. The 
plaintiffs drew a bill on the bankrupt for part of the value of 
the goods, which bill was never paid. The caſk and files 
were, on their arrival in town, immedi :tely attached by 
Meſſrs. Fenton, and Company, creditors ot the bankrupt, by 
proceſs of foreign attachment iſſued out of the Mayor's 
Court of London; the caſk remained at the inn, charged 
with ſuch attachment, ſo far as the ſame could charge it. 
On the 15th of November a docquet was ſtruck againit 
Moore; and on the 18th a commitſion of bankrupt iſſued 
againſt him, on which he was declared a bankrupt, and the 
other defendants were choſen his aſſignees. On the 24th of 
November a proviſional aſſignment was executed by the commiſ- 
ſioners to Wells, the meſſenger, who on the ſame day demen ed 
the goods in queſtion from the carrier, and put his mark upM 
the caſh, but did not tale the goods away. On the 28th of 
November the plaintiffs wrote a letter to the agent of cls 


waggon, directing him, in caſe the goods were not delivered, 
| ts 
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to keep them in his warehouſe, as they had heard that Afcore 
was become a bankrupt. On the 13th of December the 
plaintiffs demanded the caſk and files of Mott, the maſter of 
the Caſtle and Falcon, and offered to pay the carriage and 
to indemnify him, which Mitt retufed ; and upon the attach- 
ment being withdrawn, he delivered up the goods to the de- 
fendants, the atſignees, of whom they have ſince been de- 
manded;z but they have refuſed to deliver them p. PER 
CUR, (after argument), If any caſe had been decided to this 
extent, namely, that bankruptcy is of itſelf a countermand, 
the plaintiffs here would be entitled to recover: but that has 
never yet been decided. The doctrime ot ſtopping goods in 
tranſitu is bottomed on the cate of Snee_ v. Preſcot, where 
Lord Hardwicke eſtabliſhed a very wiſe rule, tat the vendor 
might retume the poſſethon ot goods conſigned to the vendee 
before delivery, in caſe of the bankruptcy of the vendee : on 
this all the other caſes are founded. There have indeed been 
caſes, where nice diſtinctions have been taken on the fact, 
whether the goods had or had not got into the poſſeſſion of 
the vendee; but they all profeſs to go on the ground of the 
goods being in ay th when they were topped. As to the 
neceflity of the goods coming to the & corporal touch“ of 
the bay krupt, that is merely a figurative es preſſion, and has 
never been literally adhered to. For there may be an actual 
delivery of the goods, without the bankrupt's ſeeing them; 
as a delivery of the key of the vendor's warenouſe to the 
purc.a\er. But there is a diſtinction between an actual and 
a conſti uctive delivery to the vendee. There may be caſes 
where, as between the buyer and ſeller, if no bankruptcy or 
inſolvency happen, the go ds are conſidered in the poſſeſſion 
of the buyer the inſtant they go out of the poſſeſſion ot the 
vendor; as if A. order goods trom B. to be ſent by a parti- 
cular carrier at his n riſk, the delivery to the carrier is a 
delivery to the vendeec to every other purpoſe; but (till, if he 
become a bankrupt before the carrier actually deliver them 
to him, we ſhould hold that the vendor might ſeize them; 
becauie that is only a conſtrufive delivery to the vendee: but 
an actual delivery is neceſſary to diveſt the vendor's right of 
ſtopping the goods in tranſitu. It is clear that bankruptcy 
itlelt does not put an end to the contract; and if not, the 
right of the vendor to ſeize goods in tranſitu is founded only 
on equitable principles. It is a right, with which he is in- 
dulged on principles of juitice, originally eſtablithed in 
courts of equity, and ſince adopted in courts of law. But 
in order to avail himſelt of it, he muſt ſtop the goods before 
they get into the adtual poſſeſſion of the vendee. But in this 
caſe there is the ſtrongeſt evidence of the conſignee's takin 
actual poſſeſſion of the goods, by his aſſignee puttin his — 
on them. It was ſaid by the plaintiffs — chat the 
| 438 carrier 
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exrrier would have been liable in an action by the vendor; but 
he would not have been liable in the character of carrier, 
for the goods had got to the end of their deſtined journey: 
but he would have been liable only as a warehouſe-keeper, 
in reſpect of the recompence which he was to receive for 
warehouſe-room. In order to decide this caſe, it is mate- 
rial to attend to the dates: on the 24th of November, the 
proviſional affignment was made to //el/s, who on the ſame 
day demanded the goods in queſtion of the defendant Hunt, 
and put his mark on the caſk. Now it is ſaid that this 
ſhould have been done by the bankrupt himſelf: but by the 
aſſignment he was ſtripped of all his property, which was 
then veſted in the proviſional afſignee. Therefore, if a 
corporal touch were neceſſary to defeat the right of the 
vendors, it took place here. It is true, that the proviſional 
allignee did not alter the ſituation of the goods: but they 
were then arrived at the end of their deſtined journey, and 
depoſited in a place where they would have remained till 
the bankrupt could have carried them to a warehouſe of his 
own. All this happened on the 24th of November; and it 
was not until the 28th of that month that the vendor wrote 
to countermand the delivery of the goods: but that was too 
late; for the goods were no longer in tranfitu; they were 
then in the poſſeſſion of the party to whom they were con- 
ſigned, or of tlioſe who repreſented him: viz. the proviſi- 
onal aſſignee, who then ſtood in his place ; who had put his 
mark on the caſk: now, when the goods were marked, 
they were delivered to the conſiguee, as far as the circum- 
ſtances of the caſe would permit: the warehouſeman that 
inſtant became the agent or ſervant of the bankrupt: the 
aſſignee could not then take them away, becauſe they were 
at that time under an attachment: after the mark was put 
on them, they were no longer in tranſitu; and conſequently 
the plaintiffs right to ferzz — was diveſted.— Poſfea to the 
deiendants. 
Kinloch et of. A factor has no lien on goods for a general balance, un- 
— 3 leſs they come into his actual poſſeſſion. And if in conſi- 
Bankrupts, v. deration of goods being conſigned to him, he accept bills 
Craig, Hil. Ter. drawn by the conſignor, and pay part of the freight after 
2 _ they arrive, and become inſolvent before the bills are duc, 
3 70: K 119: and before the goods get into his afual poſſeſſion, the con- 
fignor may flop them in tranſitu—This was an action for 
money had and received, in which a verdict was found for 
the plaintiffs. Upon a motion for a new trial, the following 
facts appeared: the plaintiffs claimed, as aſſignees of Sandi- 
man and Graham; the defendant was the ſequeſtrator of 
Steine; à ſequeſtration in Scotland being analogous to 2 
commiſſion of bankrupt here. The bankruptcies were ad- 
mitted.” The queſtion aroſe on a cargo of ſpirits _ by 
Hed 
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Pieine from Scotland to London, by ſea. It was proved 


that Steine uſed to tend carvoes to Sandiman and Graham, 
and drew bills on them, which they accepted in confidence 
of the cargoes: That they had 12007. per annum in lieu of 
commiſſion, and a quarter per cent. commiſſion, and 5/. per 
cent for money — that bills of lading were from 
time to time ſent, ſometimes indorſed, but more generally 
not. When the cargo in que tion arrived, Sandiman, and 
Co. were under acceptances for 29, 00l. on account of 
Steine; 1200l. of which were tor this very cargo: before 
which time they had received the bill of lading of this cargo, 
unindorſed, and an invoice of the goods; and on the 15th 
of February had inſured the cargo in their own names and at 
their own expence. The ſhip arrived at London on the 21ſt 
of February, the day after Sandiman and Graham had ſtopped 
payment; at which time they told the captain, on his re- 
commending to them to unload immediately, that they did 
not think themſelves at liberty to med ile with the cargo, as 
they were bankrupts ; but on the Sch of March they paid the 
captain fix guineas in part of treight, In the middle of 
March, the captain for the firit time refuſed to deliver the 

oods to Sandiman and Co.'s aſſignecs. It further appeared 
that Steine had written to Sandiman, and Co. to unload when 
the ſhip arrived. The bills which had been accepted by 
them were not paid. Steine ſtopped payment on the 23d of 
February; and a ſequeſtration was granted on the 3d or qth 
of March, under which the ſequeſtrator ſtopped the goods and 
ſold them. Under theſe circumſtances the queſtion aroſe, 
Whether this action was maintainable tor the value received? 
Per Cur. We think there ought to be a new trial; and 
then if either party ſhould be diſſatisfied with our opinion, 
it will be competent to him to put the facts on the record, 
that they may be put in a courſe of further inveſtigation. 
The poſition laid down, that, as between conſignor and 
factor, the latter has a lien on all conſignments for the gene- 
ral balance, is certainly true : but it muſt be underftood 
with this reſtriftion, that he has obtained a poſſeſſion of the 
cargo. That the factors in this caſe have no transfer by 
indorſement is admitted: but it is contended that the con- 
lignor has no right to ſtop the goods in tranſitu where the 
value of them has been paid. The poſition 1s true as be- 
tween conſignor and conſignee; but the facts of the caſe do 
not admit of the application of it; for they have not been 
paid for; and there is a great difference between payment 
and liability to pay. In every inſtance where goods are ſent 
in the way of ſale, the party to whom they are ſent is liable 
to pav, but till he has paid, in caſe of his failure, the owner 
may ſtop them in tranſitu. When payment has been made 
the fale is complete, and the doctrine of lien is out of the 
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queſtion. But this is not a caſe of ſale, for the goods wete 
ſent to Sandiman aud Graham as faftors. And there is no 
caſe which goes the length of ſaying that the factor has a 
lien till he has obtained the poſſeſſion of the thing which is 
the object of the lien. When he has got the poſſeſſion, the 
goods are a pledge, and the principal (hall not take it out of 
his hands till he pays him his due. But it has been con- 
tended that by paying part of the freight, he obtained a con- 
ſtructive e ut that cannot be inferred from the 
act. He paid the money in quality of factor: therefore 
bare payment of a ſmall part of the treight cannot be conſi- 
dercd as taking poſſeflion of the cargo. If it were to be fo 


_ conſidered, the payment of the part of the freight would be 


Kinloch et 4. v. 
Craig, Tr. Ter. 
30 Geo. 3. B. R. 
3 Ter. R. 783. 


a direct fraud; for it was not paid till the day after he had 
ſtopped payment; and the law would never conſtrue that 
which was in itſelf a fraud to veſt a poſſeſſion. But if the 
captain had in fact delivered the goods, he muſt have deli- 
vered the goods to him in the 9 of factor. He had no 
Tight to deliver them to him as owner, without an indorſe- 
ment of the bill of lading. If, indeed, Sandiman, and Co. 
had once got the poſſeſſion, they then might have inſiſted on 
their lien, The doctrine of liens ought to be governed by 
equitable principles. Here it is true that one party or the 
other mutt ſuſtain a hardſhip: but where equity is equal the 
law muſt prevail. And the conſignor's ſequeſtrator has a 
better right to ſay, that it is not equitable that Szeine's effects 
ihould be liable to pay the creditors of Sandiman and Graham 
to the full amount of the acceptance, when poſſibly not a 
fourth part may be paid, and Steine's effects muſt pay the 
reſt; than Sandiman and Graham's creditors have to ſay, 
that it is hard that his effects ſhould be diminiſhed by paying 
one-tourth of his acceptances. —Rule abſolute. 

On the ſecond trial a ſpecial verdict was found, ſtating 
the facts of the caſe in ſubſtance as above; and that Sandi- 
man and Graham having ſtopped payment, told the captam 
of the vellel, that they did not think it proper, in their ſitu- 
ation, to give directions to him for unloading the ſaid cargs: 
and they ſuffered the goods to remain on board the ſhip, 
though the captain was very anxious to have the cargo un- 
I.aded, that he might return to Scotland: that on 8th of 
March, 1788, the captain, wanting money, received {ix 
guineas from Sandiman and Graham, on account of the freight 
of the cargo, and gave a receipt for the ſame, as follows: 
« Received, London, 8th of March, 1788, of Meſſrs. Sandiman 
and Graham, 6l. 6s. on account of freight. Thomas 
« Jameſon.” After ſequeſtration had been granted againſt 
John Steine in Scotland to the defendant, be claimed che 
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being afterwards ſold for 40 50. the money was received by 


the detendant, for the uſe of ſuch perſons as were intitled to 
the fame. "That the bills which had been accepted by Sau- 
diman and Graham, on account of John Steine, to the 
amount et 30,0004. have been proved as debts under their 
commiſſion, although Sandiman and Graham, at the time 
they became bankrupts, had only the ſum of 2382/. 19s. 74. 
in their hands, as factors of John Steine: that the ſaid cargo 
of ſpirits remained in the ſhip in the poſſeſſion of the captain 
until they were ſold, aud Sandiman and Graham never had 
the peſſeſeon thereof, Tur Cour gave judgment for the 
defendant, without hearivg any argument, ſaying, that the 
caſe as it ſtood now on the ſpecial verdict, could not be 
diſtinguiſhed from that which had come on before: what- 
ever ditterence there was, made it ſtill ſtronger againſt the 
plaintiffs; for it was now poſitively found that the bank- 
* * refuſed to accept the cargo, and never had paſſeſſiun 
thereof. 

A writ of error was afterwards brought in the Houſe of 
Lords, where the judgment of B. R. was affirmed (1) by 
the unanimous advice of all the other judges. And Ld. Ch. 
Bar. Eyre, in delivering the opinion of the judges, obſerved, 
that the parties acted intirely upon the faith of the agreement 
between them ; that they {the bankrupts) ſhould accept the 
bilis drawn on them by the Steines, and ſhould indemnify 
themſelves out of the produce of the ſales, in caſe any con- 
ſigument ſhould be made them; and if none, or thoſe ales 
thould fall ſhort, then by remittances z and that the bank- 
rupts ſhould receive a Lias of 1200. from the Steines. 
And he ſaid that the tranſaction between them, with reſpect 
to the confignments, was as between principal and factor, 
and not as between vendor and vendee; that therefore Sandiman 
and Graham could have no property in the cargo : and the 
right of /lopping in tranſitu was out of the queſtion; that 
never occurring but as between vendor and vendee. And 
tor this he relied on the caſe of 7 'right v. Campbell, 4 Burr. 
2050. That the bankrupts could have no lien in this caſe, 
as the ſpecial verdict found that the goods never got into 
their poſſeſſion: that though the bankrupts might have given 
their acceptances on the faith that theſe conſignments would 
be made to them; yet ſtill it was an executory agreement, 
for the non- performance of which, only a right of action 
accrued; but that no property in the goods was thereby 
veſted in them. And that upon the whole they were of 
opinion that the proceeds of the cargo of the ſhip Ceres 
were not money had and received to the uſe of the plaintiffs. 


— * 


(1) Dom. Proc. May 14, 1790. 
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Tf A. ſhip goods by the order and on the account of B. to 
be paid for at a future day, and bills of lading are accord. 
ingly ſigned by the maſter of the ſhip; and one of the bill 
is immediately tranſmitted to B. who, before the arrival dt 
the ſhip at the place of deſtination, ſells the goods and in- 
dorſes the bill of lading to C: if after the arrival of the ſhip 
part of. the goods be delivered to the agent of C. and then B, 
becomes bankrupt, without having paid A. the price of the 
goods: by this delivery the franſitus is at an end as to tlie 
whole of the (goods, —On the trial of an action of trover, 
for a quantity of wheat, the jury found a ſpecial verdict; 
in ſubltance, Rating, © That 7061 buſhels of wheat, the 
property of the plaintiffs, were, on 23d of January, 1793, 
ſhipped on board the Pomona, by order and on account of 
Meiſrs. Browne, to be paid for by them at a future day: 
that the defendant, Heyward, being maſter of the ſhip, 
ſigned five bills of lading; and undertook to deliver the 
wheat at the port of Cork, to the ſaid Meſſrs. Browne, 
or their aſſigns: one of the bills of lading was afterwards, 
and before the arrival of the ſhip, tranſmitted to Meſſrs, 
Browne, who on yth of March, 1793, ſold the ſaid 7001 
buſhels of wheat to Claude: Scott, and thereupon indorſed 
the ſaid bill of lading; thereby ordering the maſter to de- 
liver the ſaid wheat to Claude Scott, or his aſſigns; and at 
the ſame time drew on Scott for the amount of the cargo, by 
ſeyeral bills of exchange, which were duly paid: on March 5 
the ſhip arrived at a port in Ireland, and afterwards pro- 
ceeded to Falmouth, by the orders of Meſſrs. Browne, and 
arrived there on 3d of April: on April 4th, the defendant, 


—_— as maſter of the veſſel, reported the ſhip at the 
0 


cuſtom-houſe, and made oath that the wheat was for the 
other defendants; and on April 5, he made entry of the ſame 
in their names, as agents for Claude Scott: between the 3d 
and 8th of April 800 buſhels of the ſaid wheat were taken out 
of the ſaid ſhip, by the defendants, and received and taken inte 
their poſſeſſion, RI agents of the ſaid Claude Scott, and for 
his account : Meſſrs. Browne, on 5th of April, became bank- 
rupts, and never paid the plaintiffs for the wheat: and the 
plaintiffs, on Sch of April, gave notice to the defendant, Hey- 
ward, not to deliver the reſidue of the ſaid wheat,” THE 
Cour (after argument) were of opinion, that under the 
circumſtances of this particular caſe, the action could not be 
maintained; for the tranſitus was ended by the delivering 
of the 800 buſhels of wheat, which muſt be taken to be a 
delivering of the whole; there appearing no intention, either 
previous to, or at the time of, the delivery, to ſeparate part 
of the cargo from the reſt. Judgment for the defendants. 

A conſignor's right of ſtopping goods in tranſitu, is not 
taken away by the conſignee's having partly paid 142 
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gods. —Oan the trial of an action of trover, to recover the Mic. Ter. 38 


value of 138+ firkins of butter, there was a verdict for the 
plaintiff, for 3221. ſubjeCt.to the opinion of the court on the 
tollowing caſe: © The plaintiffs claimed, as aſſignees of 
IVard, under a commiſſion dated 25th of March, 1797. In 
the beginning of February, prior to his bankruptcy, the 
bankrupt, who was a butter merchant, reſident in Cumber- 
laad, purchaſed 60 firkins of butter of one Gawper, at 4186. 
[er tirkin, and paid one halfpenny earneſt : it was originally 
agreed, that Mard was to pay 4ol. of the purchaſe-money, 
in caſh, upon the Tueſday ſe'nnight following the con- 
tract; and on which day the butter was to be delivered; 
the 40/. was not paid on the day ſpecified; but on that day 
Ilard purchaſed of Cowper 44; other firkins of butter, 
making in all 1041; and Cowper being indebted to Yard in 
the ſum of 20/., Ward, in addition to that ſum, paid him 


| * more on account of the butter; and having promiſed to 


end him a bill for 100. he afterwards did ſo: but that bill, 
when it became due, was not paid: on the ſame day that 
the latter contract was made with Cowper, N ard purchaſed 
of one JYilfon 34 firkins of butter; aud both Cowper and 
ITi/f:zn agreed to deliver the butter to one Golding, a carrier; 
who ſaid, he carried it on Mard's account, to be forwarded 
by him to Stockton, in its way to London; and at the ſame 
time J/ard deſired that the butter might be marked with the 
mitials C. V. (his brother in London), to whom he uſually 
ſent his butter, configned for ſale, on his own account; and 
Wiich initials the bankrupt had conſtantly uſed for ſeven 
years, upon ſuch conſignments: the butter was atcordingly 
clivered on the appointed day, by the vendors, to Golding, 
the carrier, who was defired, by the bankrupt, to forward 
the butter, as uſual, to one ///i/kinſon, the wharfinger 
uſually employed by the bankrupt, at Stockton, to be by 
him ſhipped for London: when the butter was delivered tq 
Golding, the carrier, he entered it in his book and way-bill, 
n the name of ard, and carried it on Ward's account; 
and the vendors told him Hard was to pay the carriage 

G:lding, the carrier; carried the firkins as far as Bowes, and 
there delivered them to one Savage, another carrier, who 
received no other inſtructions, but from the way-bill: he 
procecded with them to Stockton, and they were delivered 
by him to Il ilkinſon, the wharfinger, who, when he re- 
ceived the 1384 firkins in queſtion, wrote a letter to ard, 
«knowledging the receipt of the butter, and alſo one to 
CI. to acquaint him of the ſame fact, and of the name 
ot the ſhip by which they were to be forwarded to London, 
Before the butter reached London, both the Wards flopped pay- 
ment, and became bankrupts ; and the defendant, as agent of 
Cowper and Wilſon, got poſſeſſion of the butter on its arrival 
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fuſed to deliver it, ſaying, he was indemnified by Cowper and 
Wilſon; and admitting that he had ſold it for the price to 
which the damages were aſſeſſed: Cowper had tendercd 0 
the plaintifts the bill for 1024. given by V ard, and unpaid, 
and alſo the money actually received; but the plaintiffs re- 
fuſed to receive the ſame. PER Cur. (after two arzu- 
ments)—'T he right of the vendor to ſtop goods in tran/ith, 
in caſe of the intolvency of the ve:idee, is a kind of equia- 
ble lien, adopted by the law, for the purpoſes of ſubſtantial 
juſtice; and it does not ſtand on the ground of reicinding 
the contract: and with reſpect to the payment, we are 
clearly of opinion, on looking into the caſes, that the cir- 
cumſtance of the vendee having partly paid for the goods des 
not defeat the vendor s right to ſtop them in tranſiu, the vender 
having become a bankrupt ; and that the vendor has a right to 
retake them, unleſs the u hole price has been paid: if ſuch 
a payment was to be held to take the caſe out of the general 
rule, it would let in ſuch an exception as would deſtroy the 
rule itſelf: ſince every payment, however ſmall, even the 
payment of a farthing, by way of earneſt, would, if {uch 
an exception were introduced, prevent the operation of thx 
general rule of ſtopping in tranſitu. The conſequence is, 
that the poſea muſt be delivered to the defendant; he agree- 
ing to repay the money paid by the bankrupt. 


IV. Commiſſon of Bankrupt. 


How iſſued.) There were two points made in this caſe: 
and one was, that the petitioning creditors (being more than 
three in number) had not proved a debt to ſuch an amount 
as the ſtatute requires; not having, in the whole, proved a 
debt to the amount of 20c1. ; though one of them had proved 
a debt to the amount of 1617. The words of the ſtatute ot 
5 Geo. 2. c. 30. are, That no commiſſion of bankrupt 
„ ſhali be awarded and iſſued out againſt any perſon upon 
« the petition of one or more creditors, unleſs the ſingle 
& debt of the creditor do amount to 100. or upwards; ct 
« unleſs the debt of two creditors ſo petitioning, as afore- 
& ſaid, ſhall amount to 1504. or upwards; or unleſs tie 
«. debt of three or more creditors ſo petitioning, as aforeſaid, 
& ſhall amount to 200/. or upwards.” PER Cur, Had 
the commiſhon ſtood upon the petition of that one only 
whole debt amounted to 161/. it would clearly have been 
good: but as they have choſen to take it out in the name o- 
more, the queition is, Whether they have not laid them- 
ſelves under the neceſſity of complying with the words dl 
the ſtatute, which in ſuch caſe requires the debt proved t0 
be 200). This may, perhaps, deſerve ſome conſideration; 
but we give no opinion upon it, as we are clear againlt the 
plaintitts on the other point. 
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and A ſecond commiſſion againſt a bankrupt, pending a for- Martin v. 
tor mer one, under which he has not obtained his certificate, is Com 3 
1:0 WH void. —This was a rule to ſhew cauſe why an exoneretur BR. Cowp. 823. 
Yaid, ſhould not be entered on the bail-piece, the defendant hav- 
re- ing become bankrupt ſince the cauſe of action, and obtained 
rau- his certificate. The defendant, in July, 1775, carried on 
uit, the trade of a linen-draper, and lived in London: in March, 
nia 1776, he became bankrupt, and was refuſed his certificate: 
tial before which bankruptcy the cauſe of action aroſe: the de- 
ding fendant then went to Briſtol, where he entered into partner- 
are ſhip with one Mrigbt, a dealer in cheeſe; and halt a year 
cir- after, became bankrupt again: under tlus ſecond commithon, 
Abet which was taken out at Briſtol, and which the creditors in 
endet London knew nothing of, he obtained his certificate. PER 
ht to Cur. Where a — lk is clearly intitled to his diſcharge, 
ſuch the court, to avoid circuity, have, of late, ordered an ex- 
neral eneretur to be entered on the bail-piece, without the form of a 
y the regular ſurrender of the bankrupt by his bail. Here it is 
1 the char, that the bankrupt himſelf would not have been inti- 
ſuch ted to his diſcharge, if ſurrendered: and the bail can never 
f the be in a better ſituation than the principal: a ſecond commiſ- 
de in ſton cannot be taken out againſt an uncertificated bankrupt, 
gree- and for this reaſon: it would be idle and nugatory, becanſe 
all his effects belong to his creditors under the firſt ; for an 
uncertihcated bankrupt is incapable of trading or contracting 
for his own benefit; all the property he acquires belongs to 
his creditors : if he cannot trade fon himtelf, he cannot be 
caſe: the object of a ſecond commiſſion: the proceedings, in this 
than cate, under the laſt commiſſion, are manifeſtly a groſs fraud 
nount and contrivance, on the face of them: it was taken out at 
ved a Briſtol, where it might be conducted without the know- 
roved ledge of the creditors; and under this he obtains his certi- 
ute of hcate ; the whole is a groſs fraud: even ſuppoſing the credi- 
krupt tors under the firſt commiſſion had been informed of this, 
upon and had been inclined to prove their debts under it, they 
ſingle could not have done ſo— Therefore diſcharge the rule. 
Is; ot A debt at law, notwithſtanding the — of limita- Quantock e al. 
afore- tons incurred, will ſupport a commillion.—On the trial of . England, 
ſs the an action of aſſumpfit, laid on 2d of April, 1768, there 3 3 
reſaich was a verdict tor the plaintiffs, with gol. damages, on 2628 „ 
„ Had this caſe: G. E. a trader, was, in Auguſt, 1761, indebted Re. 702. 
> only to Duantach and others, upon fumple contract, to the amount 
> been of Z200l. and upwards: on 22d of September, 1761, he 
me ot was arreſted by one F. for 33/. and remained in cuſ- 
theme tody till zd of July, 1762; after which he remained pri- 
rds of vatel, in England for a fortnight, but was ſeen by ſeveral 
ved to ot his creditors : he then retired to Germany, but returned 
ation: and appeared publicly, about the beginning of 1966: on 
alt the dach of November, 1767, a commiſhon of Gran iſſued | 
on the petition of the plaintiffs, to which he appeared, and | 
ſecoul F 2 6 was | 
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was examined by the commiſſioners, and was by them do. 
clared a bankrupt: the plaintiffs were afterwards choſen 
aſſignees: it did not appear that there had been any under. 
taking by the bankrupt ſince Auguſt, 1761, to pay the debts; 
nor had any proceſs been ſued out to recover them after 30 
of July, 1762; and before the iſſuing of the commiſſion, the 
defendant had received go. for the rent of a meſſuage belong- 
ing to the bankrupt: TRE QUESTION was, Whether the 
plaintiffs were intitled to recover? which depended on ano- 
ther queſtion: viz. WHETHER the petitioning creditors 
were not precluded from applying for the commiſſion of 
bankruptcy by reaſon of the {ix years which had incurred 
berween the original cauſe of their debt and the time of their 
applying for the commiſſion? Per Cur. The ſtatute of 
limitations dees not deſtroy the debt, it only takes away the 
remedy, The debtor may either take advantage of the ſta- 
tute of limitations, if the debt be older than the time limited 
for bringing the action, or he may waive this advantage: and, 
in honeſty, he ought not to defend himſelf by ſuch a plea; 
and the lighteſt word of acknowledgment will take it out 
of the ſtatute : the bankrupt might have applied to ſuperſede 
the commiſſion, if he had thought proper: but he has not 
done ſo: he has, in fact, not objected: he has ſubmitted to the 
commiſſion, and been examined under it. This, therefore, 
is ſuch an acknowledgment, as puts it out of the power of a 
third perſon to make the objeftion.—Pofea to the plaintitf. 
If a creditor to the amount of 1004, and upwards, take a 


bill drawn by his debtor for 20l. on a third perſon, who has 


not then, nor afterwards, any etfects of the drawer in his 
hands ; and the bill, when due, is diſhonoured, the creditor's 
demand on the bill is not diſcharged ; although he may have 
neglected to give notice of its being diſhonoured; and he 
may ſve out a commiſſion of bankrupt. againſt the debtor; 
and his debt will ſupport it. On the trial of an action of 
aſſumpfit, the jury found a verdict for the plaintiffs, ſubjeet 
to the opinion of this court on the following caſe: the act of 
bankruptcy was committed in the middle of Auguſt, 17841 
and in the fame month the bankrupt was indebted to Greatrix 
and Co. the petitioning creditors, in 1154. 3s. 8d.: on the 
15th of September, 1784. the bankrupt drew a bill tor 204 on 
the defendant, who then, and until the time of the bank- 
« rupicy, and of the bill becoming due, was a creditor of 
« the bankrupt,” payable to Greatrix and Co. two months 
after date, and paid the ſame to them on account of their 


- faid debt; which bill was preſented for payment on the 18th 


of November following, and diſhonoured: no notice of the 
non-payment of the bill was ever given by Greatrix and Co. to 
the bankrupt, or left at his houſe : Greatrix and Co. received 


- the bill at Mancheſter on the 24th of November, between 


the hours of eleven and twelye at noon ; but the poſt Fon 
0 
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from London to Mancheſter in three days. The bankrupt 
then reſided at Mancheſter ; but in general ſecreted himſelf, 
and particularly on market days, after the 20th of Novem- 
ber, on which day a commiſſion of bankrupt iſſued againſt 
him, and he was declared a bankrupt at Mancheſter under 
that commiſſion in the afternoon ot the 24th of November, 
but at what hour did not appear; and that commiſſion has 
ſince been ſuperſeded. Afterwards another commiſhon was 
iſſued on the petition of Greatrix and Co. The queſtion 
for the opinion of the court was, Whether the debt, proved 
to be due to them under the circumſtances above mentioned, 
was ſufficient to ſupport that commiſſion? PER Cur. It 
has never been diſputed, that the want of notice to the 
drawer, after the diſhonour of a bill, is tantamount to pay- 
ment by him; but that rule is not without exceptions ; for 
notice is not neceſſary to be given where the drawer has no 
effects in the hands of the drawee (1): and if it be proved on 
the part of the plaintiff, that from the time the bill was 
drawn, till the time it became due, the drawer never had 
any effects of the drawee in his hands, notice to the drawer 
is not neceſſary ; for he muſt know whether he had effects 
in the hands of the drawee or not; and if he had none, he 
had no right to draw upon him, and to expect payment 
from him; nor can he be injured by the non-payment of the 
bill, or the want of notice that it has been diſhonoured.— 
But even admitting this to be a general rule, without any ex- 
ception, it was certainly * ar for the benefit of che 
drawer. Now every rule may be waived by the perſon for 
whole benefit it is introduced. Under the circumſtances of 
the preſent caſe, the drawer muſt be conſidered as having 
waived this benefit, becauſe the commiſſion is founded on 
that creditor's debt, between whom and the drawer this 
tranſaction has happened; and his ſubmitting to it is a 
waiver of the want of notice, and an admiſſion of the debt; 
which admiſſion the aſſignees have ſubſequently confirmed 
by bringing this action: therefore, as the bankrupt himſelf 
has not choſen to take advantage of it, by moving to ſuper- 
ſede the commiſſion, it does not now lie in the mouth of a 
third perſon to do ſo.— Poſtea delivered to the plaintiffs, 

A debt contracted % a man enters into trade, may be 
tie ground of a petition for a commiſſion of bankrupicy.— 
In this caſe, it appeared, that the debt of one of the petitiou- 
ing creditors (there being fix to make up the 2000.) was on a 
promiſſory note, bearing date two years and an half before 
the bankrupt engaged in trade; and it was contended, that 
the petitioning creditors? debt muſt be contracted while the 
bankrupt is actually in trade. SED PER CUR.—The debt, 
though contracted before, continued a ſubſiſting debt while 
the bankrupt was in trade. 


19 


(1) See Gale v. Walk, vide Inden. 
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The indorſce of a note, after the act of bankruptcy, may 
be the petitioning creditor, A trader, before he commits au 
act of bankruptcy, draws a promiſſory note for 2001. payable 
to B. or order; then A. commits an act of bankruptcy; and 
afterwards B. indorſes the note over to C. who 1s the peti- 
tioning creditor, And it was held, per totam curiam, that he 
may well be ſo, for the 200/. was a debt due from the bank. 
rupt before he committed the act of bankruptcy to ſomebody, 
viz. to B. : 

Although the petitioning creditor's debt was not, at the 
time of the act of hankruptcy, 1001. yet if it be increaſed to 
that ſum by a promiſſory note of the bankrupt's, due at that 
time, being indorſed to him before the petition, it will be a 
debt ſufficient to ſupport the commiſſion. In this caſe, the 
queſtion in diſpute was, Whether the commiſhon had legally 
ifſucd ? the trading and act of bankruptcy were proved; and 
the only point reſerved aroſe on the legality of the petition- 
ing creditor's debt: as to which it appeared, that the plaintiff 
at the time of the act of bankruptcy was indebted to the de- 
fendant, Hewer, in a ſum below ioo. and to ſeveral other 
perſons in ſmaller ſums: amongſt others, to one V. to whom 
the plaintiff had given a promiſſory note for 111. 12s. which 
was outſtanding : this note was indorſed to Hewer by IF. tor 
a valuable conſideration, after the plaintiff had committed an 
act of bankruptcy, in order to enable Fewer to become a 
petitioning creditor, the two ſums together amounting to 
above 100l/., PER Cur. All that the act of parliament te- 
quires is, that there ſhould be an exiſting debt of 1004. in 
the petitioning creditor. Now his petitioning creditor had 
ſuch a debt at the time of petitioning, and that is ſufficient 
to ſupport the commiſſion. The nov <1 to whom a note of 
the h+nkrupt's is indorſed after an act of bankruptcy, is in 
the ſame fituation as the holder of it was in before. 

A creditor of a bankrupt to the amount of 1124. previous 
to the bankruptcy, receiving gol. after notice of an act ot 
bankruptcy, is not thereby precluded from ſuing out a com- 
miſſion of bankrupt. In trover, the only queſtion was, V\ he- 
ther the petitioning creditor's delt were doffcient to ſuppor! 
the commiſſion? under he following facts: The bankrupt, 
previous to his bankruptcy, was indebted to Mann, the pet! 
tioning creditor, in above 100¼., But after the act of banks 
ruptcy, which was known to Mann at the time, and vpn 
which he afterwards took out the commiſſion, he received ot 
the bankrupt ab ut 5ol. which reduced his debt under 1004 
But being afterwards adviſ that he could not retain th 
money, he ſued out the commiſſion, and proved his original 
debt, retaining the 50. in his hands, wliich he carried to the 
account of the buukrupt's eſtate. PER CV R. It is clear that 
this payment cannot be retained, and conſequently the orig 
nal debt remains in force. The creditor himlel;, being aa 
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that the money could not be retained, did not conſider the 
payment as valid, for he took out the commiſſion on the 
ground that his whole demand was unpaid; and he cannot 
now be permitted to fay that the payment was a good one. 
In this cate the queſtion was, Whether the plaintiffs, who 
claimed as aſſignees, could call che bankrupt, who had ob- 
tained his certificate, as a witneſs to prove the debt of the pe- 
iti ning creditor ? AND the Court were unanimouſly of opi- 
mon, that he was not a competent witneſs to prove his own 
petitioning creditor's debt, or any other fact neceſſary to 
ſupport the commitiion, in which his certificate and diſcharge 
tro the prior debts depended. 
Where a commiſſion of bankrupt is taken out fraudulently 
or maliciouſly, the Chancellor may, under ſtatute 5 Geo. 2. 
c. 30. order a ſpecific ſum, by way of damages, to be paid b 
the petitioning creditor to the bankrupt, or aſſign che bond 
given by the tormer, and enable the latter to recover the whole 
penalty of the bond. And the ailignment of the bond by the 
Chancellor is concluſive evidence of the fraud or malice in 
an action brought on ſuch bond, In an action of debt the 
pl:inatt declared on a bond in 2col. which the d-tendant, as 
a petitioning creditor, had given to the Lord Chancellor, ac- 
cording to the form of the ſtatute, alleging, that a commiſſion 
ot bankrupt was awarded againſt the plaintiff, &c. but that 
the defendant did not prove before the commiſſioners that the 
plaintitf was indebted in 100. and was become bankrupt, &c. 
by means whereof the ſaid bond became forfeited to the Lord 
Chancellor, who upon the petition of the plaintiff aſſigned the 
lame; by reaſon whereot an action accrued to the plaintiff, as 
a nee of the Lord Chancellor, &c. The defendant pleaded, 
chat the ſaid commiſſion of bankrupt was not taken out fraudu- 
ent or malicioufly; to which the plaintiff demurred generally. 
FER CUR, (atter argument), This action on the bond is 
maintainable. It is clear that the legiſlature did not intend 
that the Court, in which the aden is brought, ſhould exa- 
mine into the queſtion of fraud or malice. The act of par- 
:1ament, in order to prevent commiliions of bankrupt being 
ken out improperly, requires the petitioning creditor to give 
2 bond in the penalty of 200l.; addin; that, if the ſuppoſed 
debt be not due, or if the party be not proved a bankrupt, 
and jt ſhall appear that the commiſſion was taken out frau- 
qulently or malicioufly, then the Lord Chancellor may, on 
due petition of the party grieved, examine into the ſame, that 
5, * into all the 1 before ſtated, the fraud or malice 
of ſuin - out the commiſſion as well as the exiſtence of the 
p<Utioning creditor's debt or the bankruptcy; and may order 
latis faction to be made for the damages ſuſtained, — aſſign 
the bond. The Lord Chancellor is therefore to exerciſe his 
judgment whether the bond ſhall or ſhall not be aſſigned: 
] . . . . . 
here he has aſſigned it, and his judgment is coucluſive in this 
F 4 action. 
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action. Then it is ſaid, that if this be concluſive there . 
nothing to be tried in ſuch an action: but the defendant may 
plead performance, non eff fafum, or that the bond was not 
aſſigned. This is not like a bond of indemnity, to which it 
has been compared: in ſuch a caſe, before the ſtatute of 
William, the parties were driven into a court of equity tg 
enquire into the damages ſuſtained: but this bond does not 
come within that act of parliament. As to the objection 
that, at all events, the Lord Chancellor thould have aſcer- 
tained the quantum of damages, and that the action on the 
bond mould only be brought to enforce payment of ſuch da- 
mages: it muſt be admitted that, that objection has mor? 
the appearance of foundation than the others: but there is a 
great authority againſt it, that of Lord Hardwicke in the 
caſe Ex parte Gayter, 1 Att. 144. where the Chancellor 
having aſſigned the bond to the party grieved, the peti- 
tioning creditor applied ro diſcharge that order, or at leaſt 
to ſuſpend any action on the bond unti] the damages were 
inquired into; but Lord Hardwicke ſaid “ It was in the 
breaſt of the Court, where the bankruptcy was a doubtful 
caſe and the commiſſion ſuperſeded, either to direct af 
inquiry before a maſter of the damages ſuſtamed by the 
bankrupt, or a quantum datmmificatus' upon an iſſue at lau; 
and after the damages are fettled the Court might, for the 
better recovery thereof, order ſuch bond to be aſſigned: but 
that caſe was attended with ſuch flagrant circumſtances, that 
he would not by a previous inquiry into che damages ſuſ- 
tained by the bankrupt prevent his teeking an immediate a- 
tisfaction;”” and therefore he diſmifled the petition, Now 
that is a weighty authority; amd according to that, the Lord 
Chancellor may either aſſeſs the damages or enable the plains 
tiff to recover the whole penalty of the bond, See alſo the 
caſe of Brown v. Chapman, in vol. i. p. 31; and Perkin v. 
Proctor, in p. 71, ſupra. 
Abbot eral. v. On the trial of an action of trover, to prove the pttitioning 
Plumbe, Tr. Ter. creditor's debt, a witneſs was called, to prove that the banks 
9 Geo. 3. B.R, | : 
Doug. 215, Tupt had acknowledged to him that he owed the debt, upon 
| which the commiſſion was jued out: this being upon a b — 
and the ſubſcribing witneſs not being called, The Court ordeie 
a nonſuit to be entered: For, Per Cur. It is an eſtabliſhed 
rule, that affionces mult prove the petitioning creditor's debt 
by the ſame evidence which mutt have been produced in al 
action againſt the bankrupt; and it is neceſſary to recover ON 
a bond to call the Tubſcribing witueſs, unleſs fone reaſon ea 
be ſhewn for his abſences 
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miſſioners, is a good cauſe of commitment by them. — John 


Perrot was committed by the commiſhoners for giving an 


inſufficient anſwer to the following queſtion: “ As you do 
& admit, that you have ſpent the laſt week previous to this 
« your examination with Mr. Maynard, one of your aſ- 
& {ignees, to ſettle and adjuſt your accounts, and to draw up 
« a true ſtate thereof to enable you to cloſe your examina» 
« tion; and do likewiſe admit, that upon fuch ſtate thereof, 
« it appears that after giving you credit for all ſums of money 
paid by You, and making you debtor for all goods ſold and 
delivered to you from your firſt entering into trade to the 
« time of your bankruptcy; it appears that there is a defi- 
« ciency of the ſum of 13,5 13.; give a true and particular 
account what is betome of the ſame; and how and in what 
« manner you have applied and diſpoſed thereof ?”* To which 
queſtion the ſaid John Perrot wilfully and obſtinately refuſed 
to give any other than the following * anſwer: „That 
« on goods ſold this laſt year, I have loſt upwards of 20004. 
and by mourning | have loſt upwards of 10004, and that 
for nine or ten years I have, I am ſorry to ſay it, been ex- 
« tremely extravagant, and ſpent large ſums of money.“ — 
Tux Court held this a proper queſtion, and the anſwer 
very inſufficient and unſatisfactory, PER Lord Mansfield, 
Ch. J. The 5th Geo. 2. c. 30. gives power to the commiſ- 
ſioners to commit the bankrupt until he ſhall ſubmit himſelf, 
and full anſwer make to their ſatisfattion: and ſection 17 
gives power to the Court or Judge to recommit him to the 
tame priſon, there to remain as aforeſaid until he ſhall con- 
form as aforeſaid. —The examination is not confined to be 
within the time limited for the bankrupt to come in and ſur- 
render and ſubmit to be examined. The bankrupt muſt in- 
deed ſurrender within the limited time; and he muſt ſubmit 
within the limited time to be examined from time to time; 
and he muſt upon his examination diſcloſe and diſcover, and 
deliver up his eſtate and effects: but the act does not require 
the examination to be full and perfect, and completed within 
the limited time ; nor is it proper that it ſhould be ſo: a man's 
memory may fail him at one time and be refreſhed at an- 
other; or his firſt anſwer may be equivocal or imperfect; and 
he ought to be called upon to explain and complete it. The 
power of the commiſſioners 1s general, and not limited to the 
compaſs of time given to the bankrupt to come in: the laſt 
examination within the limited time is material, indeed, to the 
bankrupt himſelf (becauſe he cannot afterwards contradict 
himſelf); but he may be compelled by the commiſſioners to 
make further anſwers after that time: the bankrupt ma 
omit to come in, till the very laſt minute of his time ; and if 
he then ſurrenders andſubtms to be examined, this will ſave 
lis felony; but it may be abſolutely impotkble tor him Fox 
make 
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make a full diſcovery and diſcloſure of his eſtate and effect 
or to give full anſwers to proper queſtions within this ſpace 
of time. Here the commiffioners have within the limited 
time required a further anſwer to their queſtion, and com- 
mitted him for refuſing to give it : this commitment was 
legal at the time when it was made; and he cannot re- 
deem himſelf from his impriſonment, but on giving a full 
anſwer to the queſtion : if he ſhould give a full anſwer, and 
the commiſhoners not be ſatisfied with it, he will then be 
intitled to his proper remedy. Fofter, J. The powers under 
the ſtat. 1 Fac. 1. c. 15. continue ſtill in force, notwithſtand- 
mg ſubſequent ſtatutes: and none of them prechude a further 
examination. H/ilmot, J. All the bankrupt acts ought to be 
taken together, ſo as to anſwer the great general end and in- 
tention of the legiſlature: the clauſes operate together, and 
are auxiliary to each other; and they certainly give a power 
of further examination. The ſubmiſſion alone is not enough, 
the bankrupt muſt ſubmit to he examined from time to time; 
and he ought not to be diſcharged till he has fully anſwered, 
—» Defendant remanded. ; 
Rex v. Perot, Afterwards the bankrupt gave a further anſwer, and & par- 
Tr. Ter. 1 Geo. ticularized a woman upon whom. he had ſpent 5oook from 
— N R. 2 Bun. Dec. 1758 to Dec. 1759, and alſo particularized the times of 
x ſending and giving it to her; but ſaid that no other perſon was 
privy to this: and that the woman, whoſe name was Sarah 
Pawel, otherwiſe Taylor, is dead, as he has heard; that ſhe 
knew him to be a bankrupt, and never returned the money, 
or any part of it to him, and that he gave it to her for her 
maintenance and expences, and not for a fund for her future 
ſupport, or wherefrom he could draw any advantage : that 
he knew, in the year 1959, when he gave and rezuitted 
thoſe ſums to her, that he was not worth any thing, and 
that he was remitting to her the mouey of his creditors ; that 
he was acquainted with her five or fix years, but he cannot 
recollect what he gave her or ſpent upon her during tie 
ſecond, third, or fourth years of their acquaintance ; nor did 
he keep any particular account or memorandum theres! 
either in thoſe years, or in the year 1759, but ſpeaks from 
memory only: that he did not take any of this money from 
his banker, but always took it from Mr. Thomp/on (lince 
deceaſed), who uſed to ſell goods for him: that all letters be- 
tween him and this woman, except one or two, are burit 
or deſtroyed.”* The Court held this anſwer to be incomplete 
and unſatis factory, and ordered him to be remanded. 


Miller's Cafe, Upon an examination to find out whether two bales of 


Ea. Ter. 13 Geo. ſilk were, or were not, the property of Cole, the bankruo!, 
3. C. B. 3 2. ſeveral queſtions were put to Miller, a weaver: FIRST, Di 
you purchaſe, by a broker, the two bales of ſilk? his an{wel 
was, « cannot poſitively recollect whether I bought 92 
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not? his anſwer was, 
| them 1 a broker.” THE THIRD QUESTION; Whether 
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of a broker or not.” THE SEHCON D QUESTION ; Can you 


form any belief, whether you bought them by a broker or 
i ſhould rather beheve I bought 


or not do you believe you bought the two bales of filk by a 


broker? his anſwer was, © | cannot give any other anſwer 


(that is to ſay) than I have now given, viz. I cannot poſi- 
tively recollect,. &c, but I rather believe, &c.”” THe FouRTH 
VESTION; Whether by the words I ſhould rather believe 
1 * them by a broker,” you mean that the two hales of 
ſilk were bought by a broker; or, whether you mean to ſay 
you do believe that the ſaid two bales ot filk were not bought 
by a broker? Miller retuſed to anſwer this fourth queſtion; 
and therefore the commiſſioners, for ſach refuſal, and alſo 
for that he in other reſpetts miſbehaved himſelf, committed 
him to the Fleet, there to remain until ſuch time as he ſhould 
{ubmit himſelf to the commiſſioners, and full anſwer make to 
all ſuch queſtions as ſhould be put to him as atoreſaid. To 
this warrant ſeveral exceptions were taken on the return to 
an habeas corpus. PER CUR. By the old ſtatutes of bank- 
ruptcy of 34 & 35 Hen. 8. and 13 Eliz. c. 7. the commiſ- 
ſiouers had no power to commit; but they had power to call 
before them perſons to be examined on oath for the diſcovery 
of the bankrupt's eſtate and effects: and if ſuch perſons, upon 
examination, did not diſcloſe the whole truth of ſuch things 
as they ſhould be examined of, or deny to ſwear, then ſuch 
perſons ſhould forfeit double the value of the goods and debts 
by them concealed. — The ſtatute 1 Fac. 1. c. 15. gives the 
commiſſioners power to commit perſons refuſing to be ſworn, 
and make anſwer touching the bankrupt's eſtate and effects: 
this power is adopted by the ſtat. 4 & 5 Ann, c. 17. and by 
5 Ces. 2. c. 30. ſ. 16. which enacts, among other things, that 
it ſhall be lawful for the commiſſioners to examine every 
pe ſon duly ſummoned, or preſent at any meeting of the com- 
miſtoners touching all matters relating to the perſon and 
effects of the bankrupt, and any act of bankruptcy commit- 
ted by him; and alto to reduce into writing the anſwer of 
Iuci perſon, which examination, the party examined is re- 
quired to fubſcribe: and in caſe ſuch perſon thail refuſe to 
antwer, or ſhall not fully anſv er io the ſatisfaction of the 
commiſſioners all lawful queſtions put by them, &c. it ſhall 
be lawtul for the commiſſioners to commit him #9 ſuch priſon 
as they ſhall think fit, there to remain without bail until ſuch 
perion hall ſubmit himſelf to the commithoners, and full 
anſwer make to the ſatisfaction of the commiſſioners to all 
ſuch queſtions as ſhall be put to him, and ſubſcribe ſuch ex- 
amimnation as aforeſaid : this ſtatute has therefore decided the 
mode to be purſued in this matter. In Perrat's ciſe of com- 
aument, the queſtions put to him were in writing; and he 
was 
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was committed until he ſhould anſwer the ſame.—In thy 
preſent caſe, Miiller had only two ways or means to enable 
himſelf to anſwer the queſtion put to him, either by recol- 
lection or belief: the firſt is knowledge, and muſt imply con- 
ſciouſneſs; but in ſome caſes no traces of a fact remain in a 
man's memory, whereby he can recollect the fact; it is pol- 
ſible he may have loſt all knowledge of it; and if he has, he 
can only aniwer that he doth not know, or cannot recollect 
the fit: a man may recollect to a certain degree; and 
though he cannot recollect at one time, he may at another: 
ſuppoſe I may not or cannot recollect, yet I may and can 
believe I did a c:rtain fact, becauſe you tell me you ſaw me 
do it: then I believe I did it, becauſe I give = to you ay 
a perſon of veracity, How is it in courts of juſtice, where 
a man ſwears he neither recollects or believes that he did 
ſuch a fact, or that he did or did not do ſuch a fact, to ihe 
beſt of his knowledge, remembrance, and belief? it is certainly 
a full anſwer, A ſubſcribing witneſs to a bond may ſweat 
he has totally forgot that he tubſcribed his name as a witnels 
thereto; and that he cannot ſwear poſitively that he ſaw the 
obligor {cal and deliver the bond; but ſeeing his own hands 
writing ſubſcribed as a witneſs to the execution thereoh, 
he may ſwear he believes he ſaw the obligor execute the 
bond: and ſuch anſwer would be ſatisfactory to the Court, 
Suppoſe a banker was, upon examination, aſked whether lie 
paid ſuch a bill by caih or notes, and he anſwers he cannot 
tell, but his books may inform him, or his books may be 
loſt, and his clerks gone away from him. If on looking into 
his books he ſees, by the hand-writing of his clerks, that the 
bill appears to be paid by caſh or notes, he then ſwears 10 jus 
belief accordingly : but if his books be loſt or deſtroyed, aud 
his clerks are dead or gone, and he then ſwears he camnuwl 
tell, or doth not know whether the bill was paid by cath or 
notes; his anſwer is full, and ought to be taken to be fatit- 
factory. So a merchant buying many goods, may have for- 
got, and cannot recolle& or be able to ſwear whether he 
bought a certain particular parcel and ſort of goods by him— 
ſelf or a broker ——Bit to come to the pretgnt calc: te 
Examination was to find out, whether the two bales of lil 
were or were not the property of the bankrup; and the 
queſtion put by the commiſſioners was very material and 
relevant. But we think that the priſoner ought to be dil- 
charged from his continement, becauſe his antwer to that 
queſtion is as full and ſatistactory as the nature ot things wil 
permit: if the anſwer be true, as we muſt take it to be (eile 
it will be indictable perjury), it imports, that he had no cel 
tain recollection whether the goods in queſtion were or wer 
not bought by a broker, but he rather believed they weilt. 


What could a man, if really under ſuch circumſtances, lay 
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n th more? there are degrees of aſſent in the human mind, to any 

nabe given propoſition, proceeding from doubt and difference, up 

recol· do poſitive belief; and from thence to abſolute certainty, If 

con- a man is ſo hardy as to ſwear he has not any poſitive recol- 

1104 lection, and it can be proved from other circumſtances that 

s poſ- he has, he is clearly guilty of perjury : but till that be ſhewn, 

as, he we muſt give the ſame credit to a witnels in ſwearing to this 

ollet negative, as in all other caſes: it he really has no recollection, 

: and it is impoſſible to make any other anſwer; and we muſt not 

other: WE compel men to impoſſibilities (1).—The concluſion in the 

4 can warrant of commitment ſeems to be wrong; but as to this 

w me point we give no opinion, In Perrot's cafe, the concluſion 

-0u as of the warrant was right. —Prifoner diſcharged. 

where But a general anſwer to a particular queſtion, by a bank- Langhorn's caſo, 

he did rupt under examination, will not be ſufficient, Thus, where Tr.Ter. 13 Geo,” 

to the he following queſtion was propounded to the bankrupt in 3 

tainly writing: “ As you do admit, that ſince the month of October, 

ſwear 1771, being the time vou entered into trade, to the time of 

vitnel your bankruptcy, there is a deficiency of the ſum of 2,7511. 

w the notwithſtanding your books do not ſhew ſuch a deficiency, 

hand- give a true and particular account what has become of the 

1ereof, lame, and how and in what manner you have applicd and dif- 

te the poſed thereof?“ to which queſtion he gave the following an- 

Court, ſwer, viz. « My expences in ſundry journies to eſtabliſh trade 

her lie amount to 1504.;z the amount of diſcounting, noteing, intereſt 

cannot on bills and notes, and premiums given by me, 1s 2004.; I have 

ay be oſt 154. by a horſe ; I have ſpent 5ool. in houſekeeping; and 

ig into H have loſt 1,886/, by ſelling goods under prime coſt; and 

at the the reaſon why ſuch deficiency does not appear in my books 

to Jus Is, that my brother, John Lang horn, who was in the capacity 

d, aud of a ſhopman with me, might not be acquainted with the 

cauudt nature of my dealings, and hurt my credit by divulging che 7 

ath or lame, After the bankrupt had ſigned the ſaid anſwer, and 

e ſatil- the warrant was prepared for his commitment, 4 he volun- 

ve for tarily acknowledged to have lent to Fahn Croft, the Kendall 

her he carrier, 10C4.z to have depoſited with Roger Bailiff, grocer, 

y him- certain hofe to the value of 1 5l. to indemnify Bailiff for being 

©: tie s bail; to have delivered to Andrew Alliſon, boot-catcher at 

of folk ne Swan with two Necks, in Lad-lane, a note of Crawford 

nd the and Co. to be received for his uſe; and to have ſent a quan- 

jal and ity of hoſiery goods to the value of 22/., to Robert Ffwick, 

be di- ede kept for his uſe,” Tur CourT were clearly of opi- 

to that i don, that theſe -anſwers were not ſatisfactory.—Priſoner 

gs will remanded, 

xe (elſe And if upon the examination of a bankrupt, touching the Fx ge Now- 

no cer- diſpoſition of his property, he ſwear to an account of the laa, Mic. Ter. 

yr were nn. 35 Geo. 3. B. R. 
5 ” 6. Ter. Res. 118, 


/ wee: (1) But Lord Kenyon, in Nowlan's caſe, 6 Ter. Reh. 118. ſaid, that us ſhould 
es, [a K hare thought the anſwers givea in Miller's caſe ſatis factory. ; 
mote! ſame, 
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ſame, which appears to be incredible, the commiſſioners may 
commit him to priſon. Thus, where the following queſtions 
were put to him, and he gave the following anſwers: 
« 9. As you admit to have received 3,505. within a week 
betoie you left London, did you receive any further ſum 
within that time? A. I Pk, did. Q, To what amount? 
A. I cannot preciſely ſay. Q: Will you ſwear you did not 
receive 2000). more? A. I cannot; (but he added after- 
wards) I wiſh to correct that anſwer, becauſe 1 recolle& 1 
did receive about 10000. above the 3,5057. within the laſt 
week. 2. As you {ay you. were overturned in the mail 
coach, in April, 1793, and chat you then loſt your pocket. 
book, how much had you iu your pocket book at the time 
the coach was ove: turned ? 4 3,500. or 3,6o0o!. in bank- 
notes. Q; As you ſay that you had not more notes in 
your pocket-book tian 3,600!. and having received 1000!, 
over and above the 3, 505. within a week before you let: 
town, how do you account for the difference, which 1s 
about gool.? A. I cannot give any account; (but he addel 
afterwards) I correct this, by not admitting to have received 
1000l.; it might be from 40. to 600. more than 35001. 
9. How do you account for the 4oo!. or bool. ? A. | can- 
not at preſent.” Theſe anſwers not being ſatisfactory to 
the commitlioners, they committed hun to Newgate, till he 
ſhould anſwer to their ſatisfaction. Being again brought up 
before them, and being aſked what he had done with two 
ſums of 373/. 45. 3d. and 2221. 66. which it appeared he 
had received, he aniwered, he had received the money, but 
he could not then diſcloſe what he had done with it; on 
which he was again committed to cuſtody for not anſwer— 
ing ſatisfactorily. On a ſubſequent examination, he gave 
ſome further anſwer as to theſe ſums (1); and he was then 
again queſtioned, whether he had received any ſum with 
a week before he left London, over and above the 3, 50 5, 
« A. I received to the amount of about 1000. or there- 
abouts. Q. What did you do with this 1000l. ? A. I lofti 
with my pocket-book, with the 3.5054. as mentioned in my 
former examination, except about three 20. notes. The 
anſwers not being deemed ſatisfactory to the commiſſioncts 
he was ER to his former cuſtody ; and being nos 
brought up by habeas corpus, and a motion made to diicharge 
him out of cuſtody, upon the ground of the ſuſhciency 6 
his anſwers. Tar Cevkr, after argument and full con- 
ſideration, ordered him to be remanded. PER Curial, 
There are no technical rules, by which caſes of this Rind 
are determined; but the queſtion in cach particular caſe 1h 
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Whether the anſwers given by the bankrupt be, or be not, 
ſufficient to ſatisfy the mind of any reaſonable perſon. It 
has been contended on behalf of this perſon, that the anſwers 
he gave muſt now be taken to be ſatisfactory; becaule, if 
they be not true, he may be indicted for perjury : but, how 
can an indictment for perjury againſt him be ſupported, 
when the ſecret remains locked up within his own brealt ; 
the creditors are not at preſent furniſhed with any materials 
to ſupport ſuch an indictment. But it is impoſlible for any 


8 reaſonable mind to be ſatisfied with the anſwers the bank- 
| rupt has given, if all the examinations be conſidered together. 


This was the examination of a man who had been in trade, 
whole accounts ought to have been accurate, and who ought 
to have remembered what property he took with him, con- 
lidering (according. to his own admiſſion) that it amounted 
to a very large ſum. At firſt he ſwore that he took the ſum 
of 3,505]. with him, which he loſt together with a pocket- 
book by the accident of the mail coach being overturned. 
The commiſſioners having reaſon to ſuſpect the truth of this 
account, and that the bankrupt had received a larger ſum juſt 
betore he left London, then aſked him what further ſums he 


had received within a week before he ſet out for Ireland; at 


frit he ſaid that he did not recollect, and ſoon afterwards ad- 
mitted that he had received 1000/. Being interrogated what 
became of this laſt ſum, he then retracled what he betorc 
laid; and added, that inſtead of 1000. he had only received 
from 400. to b.; and to the queſtion, how he had diſpoſed 
of tne 400. or bool. he gave no anſwer whatever, on which 
be was committed, and very properly ſo, to priſon. Then it ap- 
pears that he was brought before the commiſſioners at dit- 
terent times, and, on one of thoſe examinations, being again 
aſked what ſum he had received beſides the 3,505/. witiun a 
week before he left London, he again admitted that he had 
received about 10007. which (except three 201. notes) he 
then, for the firſt time, ſwore he had alſo loſt with his poc- 
ket-book, with the 3,505. Now can any perſon ſay tha: 
this was a ſatisfactory anſwer? It ſeems that this bears 
a ſtrong reſeinblance to Perret's caſe, and that the an- 
wers given in this caſe were as ſatisfactory as the anſwer in 
that caſe : but that was canvaſſed in different courts in Weſt- 
minſter-Hall, in all of which the anſwer was deemed infuf- 
ficient, It was to be hoped, that the ſequel of that cauſe 
would have been a ſtriking example to all future bankrupts; 
2 large ſum, of which Perrot had given ſo unſatistactory an 
account, was afterwards diſcovered in the bottom of a chair ; 
and he was executed for concealing his effects. In this caſe 
we do not take any one anſwer by itſelf : but combining all 
nec examinations together, we think they are not ſufficient to 
usfy au honeſt mind, and therefore this perſon muſt be 
remanded, 
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remanded. It would be a ridiculous ceremony for the com- 
miſſioners to go through in examining a bankrupt, if they 
were bound to give credit to his account, however improba- 
ble or abſurd it might be, merely becauſe he has the efffon- 
tery to ſwear to it. In theſe caſes they are to exerciſe their 
judgment upon the whole. And independently of the con- 
baer anſwers that this man gave on his different exa. 
minations relative to the ſame ſums, his conduct at the time 
of the ſuppoſed loſs is highly ſuſpicious. The account given 
by this bankrupt is perfectly incredible; and if ſo, the com- 
miſſioners did right in deeming the anſwers to be unſatisfac- 
tory.—Bankrupt remanded, 

But the commiſſioners have no authority to commit one, 
ſuſpected to detain effects of the bankrupt, for not attending 
to be examined, on the firſt ſummons.— Thus, in an action 
of treſpaſs and falſe impriſonment, againſt three commit. 
ſioners of bankrupts, they pleaded the commiſſion, and that 
they had juſt cauſe to ſuſpect that the plaintiff had derained 
ſome of the bankrupt's goods; and on the 15th of September, 
1774, ſummoned him to attend on the goth of September, 
at Southampton, to be examined, and five guineas were 
tendered. for his expences from London thither, which he 
accepted, but did not appear at the day ; whereupon they 
iſſued their warrant, on the ſaid goth of Septembef, to ap- 
prehend, and commit the plaintiff to Newgate, till he ſhould 
ſubmit himſelf to be examined by the * part of the 
commiſſioners; which warrant was accordingly executed, 
and they Juſtity the impriſonment under the act 1 Jac. 1: 
c. 15. THe Cour held the facts ſtated in this plea to 
be no juſtification to the defendants, becauſe the (tatutc 
directs, 1ſt. a ſummons to the party; 2dly, on his default 
or neglect, a warrant to bring him before the commiſſioners, 
in cuſtody, or elſe a ſecond ſummons, at their diſcretion; 
3dly, if, when brought in cuſtody, he refuſes to be ex- 
amined, or, upon a ſecond ſummons refules to come, then, 


and not before, the commiſſioners have power to commit, 


Rule abſolute for delivering the poſtea, and entering up judg- 
ment for the plaintiff, 

Treſpaſs and falſe impriſonment lies againſt commiſhoners 
of bankrupts, for an illegal exerciſe of their diſcretion, 1 
improperly committing a — who has made a ſatistac- 
tory anſwer. In treſpaſs and falſe impriſonment againk: 


three commiſſioners of bankrupt, for impriſoning the de- 


fendant, on the 26th of Feb. 177 3, and confining him ſixty- 
ſeven days without any reaſonable or probable cauſe: be 
defendants pleaded, 1ſt, the general iſſue; 2dly, a juſtification 
under the authority of the ſtatute of 13 E=. c. 7 ; 3dly, the 
like under 1 Fac. 1, c. 15; 4thly, a ſpecial juſtification, letting 


out all the circumſtanses of the caſey as ſtated in p. 74 Fi 
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The plaintiff replies to the 2d and 3d pleas de injurid ſua 
propria, and thereupon, as alſo on the not gullty, iſſue is 
joined: to the 4th plea he demurs generally. The caſe was 
elaborately argued, and PER Cur. There are ſeveral excep- 
tions which may be made to this plea, in point of form: as 
Iſt, it is not averred that the queſtion put by the commiſ- 


ſoners was a material one: 2dly, one cauſe of the commit- 


ment is manifeſtly illegal; for miſbehaving himſelt : though 
perhaps that might be rejected as ſuperfluous, and the com- 
mitment be referred to that cauſe which, if true, 1s a legal 
one: 3dly, the concluſion is certainly bad, “till he anſwer 
all ſuch queſtions as ſhall be put to him;”” but we chuſe 
rather to — upon the merits, than upon the form, of 
2 caſe that has been ſo elaborately argued.— This is a caſe 
without a precedent, and muſt therefore be determined on 
principles; taken in any view, it involves a hardthip on 
either ſide: hard that the commiſſioners ſhould be perpe- 
tually haraſſed with actions, in caſe of an innocent miſtake : 
harder for the public, if they are to be inveſted with an 
arbitrary power of committing whom, and for what they 
pleaſe, without being liable to anſwer for it: eſpecially as 
the ſame law muſt be eſtabliſhed for all commiſſioners of 
bankrupts; as well thoſe in the country as in London: here 
little danger is to be apprehended from ſuch a power of com- 
mitment, as the commiſſioners are uſually men of knowledge 
and diſcretion, choſen by the great ſeal, and acting under its 
immediate inſpection: the in the country, very low and 
obſcure men often creep into the — vos and to arm 
them with ſuch arbitrary powers, would be of the moſt ter- 
rible conſequence.—lt is certain that no man ought to ſuffer 
cruninally, for an error in judgment: but it is equally juſt, 
that he ſhould make reparation, civilly, for the damage which 
other perſons have ſuffered by ſuch, his error: but it is ſaid, 
that no action will lie againſt perſons acting in a judicial 
capacity; let us ſee how far this general poſition is war- 
ranted by law: 1ſt, it is agreed, that the judges of the 
an be ſuperior courts of jullice are not liable to anſwer, 
pertonally, for their errors in judgment; and this is not ſo 
much tor the ſake of the judges, as of the ſuitors themſelves, 
Buſhel's caſe, Vaugh. 138. 2 Jones 15,—2dly, the like, in 
courts of general juriſdiction, as gaol delivery, &c. 1 Mod. 
184. 119. 2 Med. 218. 3 Keb. 322. 358.—3dly, in courts 
ot ſpecial and limited juriſdiction, having power to hear and 
determine, a diſtinction muſt be made: while acting within 
the line of their authority, they are protected, as to errors 
n judgment; otherwiſe, they are not protected; ſo in 
r. Bonham's caſe, 8 Cs. 121, falſe impriſonment lay, be- 
cauſe they had extended their authority: in Dr. Groenvelt's 
Caſe, 1 Lord Raym. 467. it did not lie, becauſe they were 
Vor. II. G within 
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within their juriſCition : in Dr. Bouchier's caſe, Strang, 
93, and the caſe of Terry and Huntingdon, in Hardres, it 
ay, becauſe. of the e-c:{s of juriſdiction '—thus much of 
courts: the caſe is ſtronger, when applied to fingle mayi- 
ſtrates, having or not having jurifdiftion : in all caſes where 
protection is given to the judge, giving an erroneous judg- 
ment, he muſt be acting as judge: the protection, in regard 
to the ſuperior courts, is abſolute and univerſal : with reſpect 
to the inferior, it is only while they act within their juriſ- 
diction :;—it is then ſaid, that the defendants, in the preſent 
caſe, are judges, and acting within their juriſdiction; but 
we cannot aſſent to this poſition, that commiſſioners ot 
bankrupt are judges: many courts which are held by the 
king's commiſſion, for ſpecial purpoſes, do not conſiſt of 
judges; as the courts of Eſcheats, Concealments, Fuſt 
Fruits, and the- like: nor can Lord Halt's poſition be gene- 
rally and univerſally true; that, a power to fine and impri- 
ſon, makes a court, or judge of record: there may be officers 
of record, who are not judges of record, by the common 
law; as the king's eſcheator, 9 Hen. 6. 69.; ſo juſtices of 
the peace may be judges of record, when made ſo by act of 
parliament; as in caſe of riots, force, going armed, &c. in 
which caſes their records are not traverſable - commiſſionets 
of bankrupts have none of the requiſites of a court of juſ- 
tice: they have very little judicial diſcretion ; their office 1s 
chiefly executory and miniſterial : they cannot commit for 
puniſhment, but only to compel an anſwer: this proceſs of 
comempt mult iſſue at the diſcretion of the commiſhoners, 
if the anſwer be not to their ſati faction, for the ſake of di- 
patch ; elſe they muſt perpetually have recourſe to the great 
ſeal, and ſuſpend the examination, while they are ftating the 
contumacy, and praying the aid of the court: but they 
are liable to anſwer for the illegal exerciſe of this diſcretion, 
by iſſuing their proceſs either in conſequence of improper 
queſtions, or for not acquieſcing in a proper anſwer ; or, by 
commitment for an improper cauſe, or for an improper time; 
all which concur in the preſent caſe : and the king's counts 
twill examine, whether the commifon-rs have made a die 
uſe of the authority with which parliament has armed them; 
and had legal grounds for iſſuing this proceſs of impriſon- 
ment: if not, they will deliver the parties committed, which 
they would not do if committed by a court of record; in 
which the law repoſes contidence and truſt: and will allo 
redreſs him by action, for the injury he has thereby ful 
tained:—as to the form of action, there is no doubt but that 
adopted in this caſe is right. Judgment for the plaintiff. 


VI. A. 
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ch of VI. Aſigument of the Bankrupt's Eſtale and Efects. 


wa Li- 


where What Effects ſhall be conſidered as diveſted out of the Bank- Lempriere e al. 
judg- rupt, before the time of his Bankruptcy.) An aſſignment of Afli-nees — 
regard goods at ſea, as a collateral ſecurity for a debt, and a ſubſe- D 
eſpect quent indorſement of a bill of lading, are good as againſt 3 B. R 2 Fer. 
Jurif- the aſſignees of the afſignor, who committed an act of bank- Rep. 485. 
reſent ruptcy between the aſſignment of the goods and the indorſe- 
1; but ment of the bill of lading. An aCtiou of trover was brought 
ers of by the aſſignees of the bankrupt, to recover the value of 
y the fifty tons of goods, of which the defenlant had taken poſ- 
liſt of ſeſhon under an aſſignment from Syeds, the bankrupt, before 
Fuſt his bankruptcy, . an indorſement of the bill of lading 
gene- afterwards. The circumſtances were theſe: Syeds having 
impri- received advice on the 24th of November, 1786, from his 
offices correſpondent at New Providence, that he was about to ſhip 
mmon the goods in queſtion on board the Elizabeth, which would 
ces of fail in ſeven weeks, on Syeds's account; and having procured 
act of an inſurance to be made on the 28th of the ſame month, he 
& c. in applied to the defendant the ſame day to advance money on 
honets the ſecurity of theſe goods, and the policy of inſurance 
of juſ- thereon: Syeds was at this time alrcady indebted to the de- 
ce 18 fendant, in the ſum of 190l. and upwards, and this latter 
nit for agreed to advance him 200/. more on his note of hand, pro- 
ceſs of vided the goods in queſtion, with the policy, were aſſigned 
honers, over to him as a collateral ſecurity for buch thoſe ſums, 
of dif- This was accordingly done by an inſtrument, ſtamped, dated 
e great the 29th of November, 1786. At the time of executing 
ing the this inſtrument, the policy and the letters of advice were 
it they depoſited with the defendant ; and the bill of lading was in- 
:retion, dorſed over to him as ſoon as it arrived, bur not till after the 
proper alt of bankruptcy, which was on the 2d of February, 1787, 
or, by and the commiſſion iſſued on the roth. On the arrival of 
r time; the ſhip in April, the goods were delivered by the captain to 
5 Courts the detendant, who paid the freight and charges thereof. 
e a dre But no tender was made by the plaintiffs of the amount of 
d them; theſe charges when the goods were demanded. The judge 
priſon- who tried the cauſe ſaid, it appeared very clearly, that the 
, which defendant was reſolved to diſpute tne queſtion as to the right 
ord; in of poſſeſſion to theſe goods, and therefore it would have 
vill allo been nugatory to have tendered the freight to him. The 
by ſul⸗ principal ne} Nr was, What right paſſed under the aſſign- 
but that ment to the defendant ; and whether he had a right to retain 
tiff. poſſeſſion as againſt the aſſignees, the bill of lading not hav- 
ing been indorled to him till after the bankruptcy ? and his 
lordſhip was of opinion, under thoſe circumſtances, that 
tie legal property of the goods remained in the bankrupt till 
, Aſſign : G 2 the 
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the indorſement, and that he could not diveſt himſelf of f 
after his bankruptcy, in prejudice to the reſt of his creditors; 
and, therefore, it was too late for the defendant to inſiſt upon 
the validity of ſuch aſſignment; and the Judge having, for 
theſe reaſons, refuſed to- nonſuit the plaintifts, they there. | 
upon obtained a verdift. A rule was afterwards obtained, 
to ſhew cauſe, why the verdi& ſhould not be ſet aſide, and 
a new trial granted. After counſel had been fully heard on 
both ſides, and the court had taken time to confider,— Tus 
UNANIMOUS OPINION OF THE COURT WAS DELIVERED 
To THE FOLLOWING EFFECT, BY ASHHURST, J. Two 
queſtions have been made; 1ſt, Whether the plaintiff could 
at any rate recover in this action, without firſt tendering the 
freight and charges? 2dly, which is the principal queſtion, 
Whether the re xr bg on the circumſtances of the caſe, has 
not ſuch a property as intitles him to hold againſt the plaiatifis? 
As to the firſt queſtion, the court- have 22 intimated an 
opinion, namely, that if the defendant is to be conſidered as 
a mere 3 the plaintiffs would have no occaſion to 
tender him an indemnification for expence incurred by him, 
in order to obtain a wrongful poſſeſſion. But the ſecond 

ueſtion is a material one; in order to the diſcuſſion ot 
which, I ſhall lay down the following principles, which ap- 
pear to me to be clear; as between a — i who has an 
equitable lien, and a third perſon, who purchaſes the thiag 
for a valuable conſideration, and without notice, the pris: 
equitable lien ſhall not over-reach the title of the vendee: 
for the title of him who has both a fair poſſeſſion, and an 
equitable title, ſhall be preferred to that © mere equitable 
intereſt. But, as between the perſon who has the equitabe 
lien, and the aſſignees; if the lien ſubſiſted before the bank- 

ruptcy, they (hall never recover or retain the thing, without 
diſcharging the money due. The party who has the equi- 
table lien, ought not to be on a footing with the reſt of the 
creditors, for whom the aſſignees are truſtees ; for the cre- 
ditors at large truſted to a perſonal credit; but he who has 
the lien never gave a perſonal credit, but truſted to the 
thing. The money lent to the bankrupt, would never have 
become part of the aſſets of the bankrupt, had it not been 
lent upon the credit of the thing pledged; and when tht 
money is taken out of the bankrupt's effects and repaid, they 
are only juſt wh-1e they would have been, if the me 
ney had never been advanced. As between the perlon 
having the lien, and the aſſignees, they muſt ſtand iu 2 
place of the bankrupt; and take his property ſubject to 41 
the equitable liens to which it would have been ſubj-Ct "1 
the hands of the bankrupt himſelf. By the act of ban 
ruptcy, they only get the legal right. The bankrupt hum. 
ſelf had che legal right before the bankruptcy, but he cou" 
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never retain the thing againſt the lien, without paying the 
money borrowed: So neither can the aſſignees. Nor if 
the party obtains the poſſeſſion, can they get it from him, 
without paving the money advanced. For the retaining the 
thing, agreeable to a lawful ſtipulation between him and the 


# bankrupt, previous to the bankruptcy, can never, even in a 


court of law, be ſaid to be a wronzful converſion. If the 
caſe reſted on principles of reaſoning only, I ſhould have 
very little doubt; but this reaſoning is likewiſe ſupported by 
zuthority. I will premiſe, as a ground, that whatever may 
be ſet off in a court of equity, on the ground of lien, may 
likewiſe be ſet off in an action of trover. This was ex- 
preſsly laid down by Lord Mansfield, in the caſe of Green v. 
Farmer, 4 Burr. 2218. Taking that poſition to be law, 
the caſe of Brown v. Heathcote, 1 Att. 16c, applies very 
ſtrongly to this caſe. There Milkams and his partner gave 
a bond to Heathcote for 12000. and the fame day, by deed, 
aſhgned to him the goods in two ſhips then at ſea, and alſo 
delivered to him thirteen hi!ls of lading, and policies of in- 
ſurance, the latter of which were indorſed to him, but the 
bills of lading were not; and a bill beinz brought by the 
aflignees of Williams, inſiſting that, as Williams had acted 
as viſible owner of the ſhip and cargo, which were never 
put into the poſſeſſion of. the defendant, the plaintiffs were 
intitled to them for the benefit of the creditors. But the 
court was of opinion, that every thing which could ſhew a 
nght to the ſhip and cargo being delivered over ro Heathcote, 
the bankrupt could no longer be ſeid to have the order and 
diſpoſition of them, and therefore the caſe did not fall within 
the meaning of 21 Fac. 1. c. 19. and conſequently, that 
Heathcote had a right to retain the ſhip apd cargo till the 
money was paid. That caſe is very {imilar to the preſent: 
for though there was an aſſigument of the bill of lading, and 
here only an agreement to aſſign, yet that makes no differ- 
ence; as neither conveys more than the equitable title. 

here is a caſe in Brown's Rep. 125, of Falkener v. Caſe, 


| which, though very thortly reported, ſeems to apply to the 


preſent. But I cite it from a MS. note, which is ſomewhat 
more full. In Chancery, November 21ſt, 1781, Falkener, 
executor of Crowder, againſt Caſe and others. Caſe owing 
boool. to Crowder, on bond, with ſome arrears of intereſt, 
for ſecuring the ſame, in April 1777, gave Crowder a bill of 
lale ot three ſhips, the Banett, which had lately ſailed from 
Liverpool to Jamaica; the Fancy, then lying in the dock at 
Liverpool; and the Anna, then building; “ and all policies 
of inſurances, ſum and ſums of money whatever, then in- 
lured, or to be inſured upon the ſaid ſhips, or veſſels, or any 
of them; to hold the ſaid three ſeveral ſhips or veſſels, and 
other the premiſſes to the teſtator his executors, c. as his 
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and their own proper goods and chattels.” And Caſe cove. 
nanted, that he woul from time to time, at his own pro- 
per charges, cauie the ſame three ſhips to be ſufficiemly and 
properly inſured, and to continue the ſame inſured, whilſt 
the ſame veſſels thould reſpectively be out of the ſaid port of 
Liverpool, upon any voyage whattoever; and in caſe of any 
loſs, ſhould and ould pay the money due, and to be reco- 
vered, upon any ſuch policy or policies of inſurance to the 
ſaid J. Crowder, his executors, &c. for the purpoſe of pay- 
ing and ſatisfying to him or them the ſ id 6000. and all in- 
tereſt, and other money due, aud to become due, to him on 
the ſaid bond; with a proviſo for redemption, beſore the 
1ſt of Auguſt then next, The Fancy and Anna lay at 
Liverpool, for ſome time after the bill of ſale was executed. 
The Banett returned to Liverpool, and failed on another 
voyage, but Crowder never took poſſeſſion of any of them, 
Soon after the Banett had ſailed, in January, 1778, Crowder 
applied to Caſe, to deliver up to him the ſeveral policies 
which he had covenanted to get effected on the reſpeCtive 
ſhips. It then appeared, that Caſe had inſured in London, 
upon the ſhip Fancy, 2000. and a large ſum upon her 
cargo in the ſame policy, with one Barclay, an inſurance 
broker, who retained the policy as a ſecurity for the premi- 
ums, and alſo for the balance f Js from Caſe on his general 
account; and Ceſe was therefore not able to deliver it over 
to Crowder, but he informed him that ſuch inſurance had 
been made, and offered to give him an order to recover in 
caſe of loſs, and deliver to him another policy on the ſame 
ſhip, for 600]. which had been effected in Liverpool. On 
the 23d of March, 1778, a commiſſion of bankrupt iſſued 
againſt Caſe, and it was not diſputed in the argument, that 
he had committed acts of bankruptcy in November, 1177 
but it was not ſo alleged in either the bill or anſwer. The 
ſhip Fancy was captured by an American privateer, on the 
coalt of Africa, on the 6th of March, 1778; as ſoon as 
Crowder heard of it, which was not till the beginning of 
July, 1778, he applied to Barclay to give up - 44 policy, 
who refuſed, unleſs he would pay the balance of the account 
due from Caſe, which was 7790. 11s. and indemnify him. 
Crowder declined to do this, but the aſſignees acceded to 
theſe terms, and poſſeſſed themſelves of the policy; and 
thereupon received from the bulk of the underwriters the 
amount of their ſubſcriptions. Crowder filed a bill in Hilary 
Term, 1779, againſt the bankrupt and the aſſignees, pray- 
ing that the affignees might be decreed to accouut with him 
for all the money received from thoſe t o policies; and, in 
caſe any part of ſuch money was unreceived, that the afhg- 
nees _ recover and pay the ſame to him, or deliver the 
policy of inſurance in their hands to the plaintiff, and con- 
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ſent to his receiving the money due on both policies, and 
impo wer him to make uſe of their names for recovering and te- 
ceiving it, on the plaintiff's indemnifying them therein; which 
he thereby agreed and offered to do. After the defendants 
had put in their anſwer, viz. the 26ih of February, 1780, 
Crowder died; and the ſuit was revived and carried on by 
the executor of Crowder. Kenyon, tor the plaintiff, ſtated 
the facts, and acknowledged thit no delivery accompanied 
the bill of ſale; and that from not having taken pofſeil.on, 
the plaintiff muſt give up all claim to the ſhips. The whole 
queſtion 1s upon the policy of the ſhip Fancy; and he con- 
tended, that though the ſhips did-not paſs, the policies of in- 
ſurance did paſs. 57 the bankrupt laws nothing paſſes to the 
afignees, but what the bankrupt was in poſſeſſion of at the 
time of his bankruptcy, clear of all ſpecial lien thereon. 
The ſolicitor-general (Mansfield) for the defendant, ſaid, 
that in this . if che bankrupt had remained ſolvent, it 
would have intitled Crowder to come for pertormance of the 
agreement. This policy (meaning that made in London) 
reſted in the hands of the bankrupt. Ryal v. Rowles, I Veꝝ. 
348. 375. This is merely an equitable aſſignment of the 
policy, and within the caſe of Ryal v. Rowles. But beſides, 
theſe defendants inſiſt on an act of bankruptcy ſo early as 
November, 1777, and if that were in November, 1777, it 
is incumbent on the plaintiff to make out that the covenant 
in 1777, unaccompanied with delivery, was an actual aſ- 
ſignment. Thompſon, for the plaintiff, ſaid, It is perfectly 
immaterial, whether the act of bankruptcy was in Novem- 
ber, 1777, or not, for the plaintiff's title depends on the 
deed in April, 1777. This is a clear aſſignment in equity 
of all policies to be made ſubſequenr to that deed. The po- 
licy on the Fancy was made in July, 1777, and the aſſignees 
are bound by all the covenants of the bankrupt. Taylor v. 
Wheeler, 2 Vern. 564. The London policy was not in the 
cuſtody of the bankrupt, but in tie poſſeſſion of Barclay, 
who had a ſpecial lien upon it. Crowder was in the place 
of a ſecond mortgagee of this policy. This is not within 
the 21 Fac. 1. being a choſe in action. In caſe of a pawn, 
the condition is perſonal, and the executor of the pawner 
cannot redeem it, 1740. 178. Lord Chancellor aſked, 
Whether in caſe of a pawn, the aſſignees can claim it, if 
the bankrupt does not redeem it prior to the act of bank- 
ruptcy ? In caſe of ſhips at ſea, where actual poſſeſſion can- 
not be given, ſymbolical poſſeſſion is ſufficient. Kenyon, in 
reply, obſerved, that if a perſon, prior to his bankruptcy, 
entered into a covenant that binds the property, that property 
is ſubject to the covenant. The ſtatute of James does not 
apply to the argument which the ſolicitor general draws 
om it, In this caſe, the property was not in the hands ot 
G 4 Caſe, > 


BY 
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Caſe, nor could furniſh him with falſe credit. It is ſaid, 
Barclay held the property for the bankrupt; but he held it 
for Crowder. This policy was in fact a pledge or pawn, 
Aud if the ſtatute of King James had not exiſted, there 
never was a clearer caſe. he Lord Chancellor admitted, 
that if the queſtion had been concerning a bond, or «ny 
choſe in aclion which had remained in the poſſeſſion uf the 
bankrupt, at the time of the b:nkruptcy, it would have been 
within the atute of King James. The queſtion theretore 
is, upon the application of that ſtatute to this caſe. In 
April, 1777, Caſe having aſſigned over the veſſel, aſſigned 
all policies to Crowder, in conſideration of a debt due at the 
time; and therefore, as to conſideration, the tranſaction is 
valid. In July following, he made a pol cy on the Fancy, 
but the broker being then his creditor, would not parc will 
the policy till he had been paid what was due to him; and 
Caſe agreed, that the policy ſhould he with the broker, as a 
ſecurity for paying that demand, There ſeems to me to be 
no difference in caſes where effects, which have been in 
poſſeſſion of the pawner, are pledged, or goods that he has 
a property in are left in the hands of a third perſon; for! 
confider th:m equally as pledges. Taking this as a pawn, 
J ſhould conſider, firſt, what the caſe would be if the ſtatute 
of James did not affect it; and then what effect that ſtatute 
has. If there were no ſuch ſtatute in the preſent cafe, it 
would be clear, that the plaintiff did obtain that intereſt 
which he is now ſeeking in the ſubject. The policy of in- 
ſurance was in Barclay's hands, and Crowder in equity ac- 
quired a right in that policy : and this court would not turn 
him round to ſeek his relicf againſt Caſe. Ir 1s clear, ab- 
ſtracted from the ſtatute, that whatever binds a ſubject of 
property in the hands of the bankrupt, will bind it in the 
hands of the aſſignees; their title is merely derivative, and 


they take the property of the hankrupt ſubject to all equit- 


able liens on it, that bound it in the hands of the b .nkrupt; 
and here, if there had been no ſuch ſtatute, the aſſignees 
would have been bound by this contract of the b nkrupt. 
The queſtion therefore is, ſecondly, Whether this ſtatute 
affects this caſe ? The words are, © if any perſon, at the 
time he ſhall become bankrupt, ſhali, by the conſent of the 
true owner, have in his poſſeſſion, auy goods or chattels, 
whereof he ſhall be the reputed owner; the commiſhoners 
{hall have power to diſpoſe of the ſame for the benefit of the 
creditors,” The queſtion therefore is, Whether the bank- 
rupt's intereſt in this ſubject falls under the words goods and 
chattels, in the act; whether that intereſt reſided in the 
bankrupt in any right of form or poſſeſſion at the time of 
the bankruptcy ; His right was merely equitable, to redeem. 


Barclay had poſſeſſion againſt the bankrupt, and the bank- 
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rupt had only a right to redeem. The bankrupt, when ſol- 
vent aſſigned all his intereſt to a ſtranger. It is objeCted, 
that he did not then deliver poſſeſſion ; but he had not the 
poſſeſſion to deliver, he had barely the right of redemption 
he did therefore, as it ſeeins, all that he could do, aflign all 
his equitable right to the plaintiff, The ſtatute is to be con- 
fulered as a jus poſitivum ; and here it is impoſſible to charge 
the aſſignee of this equity, with having left the poſſeſſion of 
the thing aſſigned in the hands of the bankrupt. In caſes 
where thips are at ſea, ſymbolical poſſeſſion is allowed; and 
this is much clearer of the objection of poſſeſſion on the be- 
haif of Crowder. But it is argued, that Crowder ſhould 
have ;iven notice to Barclay of his equitable intereſt z which 
would have been publiſhing to the world, that the property 
did not belong to the bankrupt. The firſt anſwer is, that 
there was not a ſcintilla of property in the bankrupt. And 
ſecondly, ſuppoſing notice had been given, it would have 
been a tranſa@tion merely between Crowder and Barclay. 
The conſequence is, that the affignees muſt account for all 
money received on Barclay's policy, as far as it affected the 
ſhip, but not on the other policy, underwritten at Liverpool, 
which remained in the bankrupt's hands, and was delivered 
by him ſubſequent to the act of bankruptcy committed, if the 
act of bankruptcy preceded the delivery of that policy by 
the bankrupt to Grewder; and the parties to be at liberty to 


| try that fact, if they think proper. That caſe applics ſtrongly 


to the preſent. It might be a great inconven:eace to com- 
merce, if it were to be laid down as law, that a man could 
never take up money upon the credit of the goods conſigned, 
till they actually arrived in port. There ſeems to be no in- 
convenience on the other fide, nor can it be any inlet to fraud; 
tor no other perſon can be taken in to lend money on the 
credit of the cargo, after the party has delivered over all the 
documents, to him who has the firſt lien. Therefore, on 
the whole, we think the verdict wrong, and that there ought 
to be a new trial. ; 


A delivery of the grand bill of ſale of a ſhip at ſea, on the Atkinſon v. 
Maling et al, Af. 


uſelf; ' al , Wan „ ſignees of Burn 
lt; and if the mortgagee take poſſeſſion on her arrival, he A Ter 23 Geo! 


may maintain trover againſt the affignees of the morigagor if 3. B. K. 2 Ter. 
they take the ſhip from him, notwithſtanding he has made Rep. 452. 


mortgage of the ſhip, is equivalent to a delivery of the thip 


no demand either on the bankrupt or his aflignees.—lIn an 
action of trover for the ſhip Mercury, a verdict was found 
for the plaintiff, ſubject to the opinion of the Court on the 
following caſe: By indenture, dated the 16th of March, 
1785, Burn bargained and ſold the (hip, then at ſea, and aſ- 
lined the grand bill of ſale thereof to the plaintiff, for ſc- 
curing the ſum of 20001. already advanced by the plaintiff to 
tim, and for ſecuring ſuch further ſums as the plaintiff ſhould 
adyance, 
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advance, ſubject to a proviſo or condition therein contained 
for redemption on payment by Burn, on demand by the 
plaintiff, of the money then advanced, or which ſhould there. 
after be advanced, together with lawful intereſt. The inden- 
ture alſo contained a covenant, that Burn ſhould, immediately 
after the execution thereof, cauſe the ſhip to be inſured, and 
pay the premium, &c.; and it was thereby agreed, that until 
default in payment ſhould be made, it ſhould be lawful for 
Burn to hold the ſhip, and take the profits for his own uſe 
and benefit. Ir alſo appeared, that the grand bill of ſale was 
delivered to the plaintiff on the execution of the ſaid deed, 
On the 23d of March, 1785, inſurance was made by Burr 
on the ſhip, at and from Shields to Jamaica, and back agaia 
to London. And on the 26th of May, 1785, the following 
memorandum was made on the back of the policy, and ſigned 
by all the under-writers: “ That whereas the within ſhip 
having been ſold to Charles Atkinſon (the plaintiff), we, the 
* inſurers on this policy, do hereby conſent and agree that 
« he ſhall be entitled to this inſurance, the ſhip having be- 
come his property.” On the 12th of Auguſt, 1785, Bur: 
became a bankrupt. In September, 1785, the ſhip arrived 
in England, and the plaintiff immediately took poſſeſſion of 
her. No actual demand of the money ſecured by the aſ- 
ſignment was proved to be made before the poſſeſſion of the 
ſhip was taken. The defendants, who were aſſignees of 
Burn, have converted the ſhip to their own uſe. It was con- 
tended, on the behalf of the defendants, that this was not a 
valid conveyance as againſt the creditors at large under the 
commiſſion, conſidered either with reference to the ſtatute 
13 Eliz.c. 5. or 21 Fac. 1. c. 19. For by the former ſtatute, 
all conveyances made for the purpoſe of defrauding creditors 
are made void. And in the latter, 21 Fac. 1. c. 19. fl. 11. 
The words are, that © if any perſon, at the time he ſhall 
become bankrupt, ſhall, by the conſent of the true owner, 
have in his poſſeſſion any goods, &c. whereof he ſhall be 
the reputed owner, and take upon him the ſale or diſpoſition 
as owner, the commiſſioners ſhall have power to diſpoſe cf, 
end ſell the ſame.” PER Cur. The only doubt that can bs 
made ariſes from the ſtatute 21 Fac. 1. Bur conſidering the 
whole of this caſe, and the nature of the property, that ſtu- 
tute will not be found to apply to it. The object of the 
ſtatute was, to guard againſt fraudulent ſales, which are in- 
tended to give the trader a fictitious credit, and to enable hun 
to commit a fraud on the generality of his creditors. Bui 
conſidering the nature of this property, it is not liable to that 
objection, nor is it within the miſchiet intended to be Ic- 
medied by the act. A mortgage of a ſhip at ſea 15 very 
frequently made, is univerſally recognized, and ought to be 


encouraged for the benefit of trade, But from the nature ot F 
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it, no actual delivery of the thing itſelf can be made at 
the time of the mortgage; and therefore a delivery of the 
grand bill of ſale has always been held ſufficient to transfer 
the property. A mortgage of a veſlel at fea is not like a 


E mo1:gage of otier ſpecies of property; it is warranted by 


the common courſe of trade; and the act of parliament did 
not intend to prevent tuch conveyances. Then, it is {aid, 
that a demand ought to have been made; but it appears that 
the aſſignees had taken the thip out of the poſſeſſion of the 
plaiiff and fold her, therefore by their own act they had 
m de a demand unneceflary; and the moncy was not paid 
when the action was brought. It is not unlike the caſe in 
Ce. Lit. (1), where it is ſaid, that if a man lend ſheep to an- 
other to depaſture, and he deſtroy them, the lender may ma in- 
tain treſpaſs againſt the other without making any demand 
ot the ſheep; becauſe no demand is neceſſary where the 
thing is deſtroyed. The property of the ſhip, by the bill of 
ale, was veſted in the plaintiff; and whenever that is deſtroy- 
ed, trover will lie for it without any regard to the proviſo or 
a demand of the money. Paſtea to the plaintitt, 
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An abſolute bill of ſale of a ſhip then at ſea is void by Rolle gon c 4. 


20 Gee. + c. 60. ſ. 17. unleſs the certincate of the regiſtry » 
t 


be recited therein; although the vendee give at the ſame time 


Hibbert er a / 
Mic. Ter. 30 
Geo. 2. B. K. 


an undertaking to reſtore the ſhip on a future day, on pay- 3 Te. Rp. 406. 


ment of a certain ſum, advanced by him on the credit of this 
ſecurity. And though the vendee had alſo the grand hill of 
ale, and had taken poſſeſſion of the ſhip immecſiately on her 
arrival it was held that he could not retain the thip, as having 
a lien on her, againſt the aſſignees of the vendor, who be- 
came a bankrupt after this transfer of the ſhip.—On the 
tral of an action of trover for the ſhip Commerce, the fol- 
lowing caſe was reſerved for the opinion of the Court. The 
bankrupt being indebted to the defendants in 2000l. on bills, 
which they had accepted and paid for him, on the 2 1ſt of June, 
1759, gave them his promiſſory note, payable in three months; 


| and by way of ſecurity, executed to them a bill of ſale of 
the ſhip Commerce, and at the ſame time depoſited in their 


hands the grand bill of ſale, and alſo a policy of inſurance 
on the ſhip from London to Jamaica and back again, The 
bill of ſale was abſolute on the face of it, and in the uſual form. 
but it did not contain a recital of the certificate of the regiſtry of 
the ſhip, as required by flat. 26 Geo. *. c. 60. . 17. But at 
the time when the bankrupt executed the bill of ſale, and de- 
poſited that, together with the grand bill of ſale and policy, 
with the defendants, they gave him an achnouledgment in writ- 
ing, promiſing to return the fame upon payment of the nate. 
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On the 21ſt of June, 1788, the ſhip was in foreign parts, 
and did not arrive in England till the 224 of November, 
1788. The bankrupt ſtopped payment the 3d of July, 1788; 
on the 18th of the ſame month, a commiſhon of bankrupt 
was iſſued againſt him; and on the 8th of Auguſt his effects 
were aſſigned to the plaintiffs. Immediately on the ſhip's 
arrival in England the defendants took poſſeffon of her, and 
{till continue in poſſeſſion. After the 21ſt of June, 1788, 
and before his bankruptcy, the bankrupt paid to his credi- 
tors, in the courſe of his trade, between 3000. and 4ooo!, 
And it was alſo found by the caſe, that the bill of ſale was 
not executed by the bankrupt in contemplation of bank- 
ruptcy. This caſe was twice argued very elaborately ; and 
THE CovuRT ordered the po/tea to be delivered to the plain» 
tiffs. PER Cura, In this caſe, the defendants have un- 
doubtedly acted fairly and bond fide; and if they loſe the be- 
nefit of that ſecurity to which they truſted, it is certainly a 
hard caſe. But the doctrine of hardſhip is not a favourable 
ſubject in a court of law in any caſe, till leſs ſo when we 
are to judge according to the ſpirit and words of an att ot 
parliament, The queſtion is, Whether the bill of {ale 
which is ſtated in the caſe, and which appears on the face of 
it to be abſolure, is an effective inſtrument to convey the pro- 
perty in the ſhip? The objection which has been made to tt, 
ariſes from the 19th ſection of the 26th Ges. 3. c. 60. which 
enacts, that © every bill of ſale of a ſhip, or other inſtru- 
« ment, not having inſerted in it the certificate of the regiſtry 
« of ſuch ſhip, /hall be utterly null and void to all intents and 
« purpoſes.” This clauſe is couched in the moſt potitve 
terms which the language affords, and it renders ſuch a bill 
of ſale an abſolute nullity. This ſtatute was framed by an 
able ſtateſman (1), who is peculiarly converſant in the com- 
mercial intereſts of this country; and from the experience 
which has been already had of it, it is acknowledged to be 
founded in wiſdom, and to have produced all thoſe beneficial 
conſequences to the commerce and ſhipping of this country 
that were expected from it. Therefore, even if judges couid 
have any leaning in their minds on ſuch occaſions, we 
ſhould not have any inclination to put ſuch a conſtruction 
on the words of this act, as would tend to evade the whole- 
ſome proviſions of it. By way of anſwer to the politive 
words of the 17th ſection, it was firſt contended, that ut 1s 
not neceſſary that the property in a ſhip ſhould pa's by a 
written inſtrument : on that point we give no opinion, be- 
cauſe it is not neceſſary. But certainly if the parties choc 
to convey by a written inſtrument, that ſhews what the in. 
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tention and the rights of the parties are, and they ſhall not 
afterwards be permitted to refer to any other agreement.— 
For if a perſon execute a bill of ſale of goods, without 
ſtamp, ſuch an inſtrument cannot be received in evidence, 
and yet the vendee cannot reſort to any parol evidence of the 
agreement. So here the title of the defendants being reduced 
to writing, they cannot refer to any other agreement, even 
though the written inſtrument be void by the act. Then it 


was urged, that this /atute did nat apply to the inſance of 


transfer of ſhips at ſca; but the words of the x7th ſection are 
general, and make no exception of ſuch caſes, And we are 
nat to take upon ourſelves to determine whether the general 
proviſions of the act are wiſe or not, or whether this caſe 
ſhould or ſhould not have been excepted out of the ſtatute ; 
thoſe were matters for the conſideration of the legiſlature. 


| And with reſpect to the impoſſibility of complying with the 


requiſitions of the act, while the ſhip was at fea, on account 
of the certificate of the regiſtry being on board, it is to be 
obſerved, that the parties might have extracted from the re- 
giſtry, at the cuſtom-houſe, all that was neceſſary for this 
purpoſe, Beſides, the other clauſes of the ſtatute are deci- 
lize; for the caſe of a ſale of a ſhip, either at ſea or in a 
foreign port, to 4 foreigner, is expreſsly provided for by the 
15th ſection: then, if we ſee that in one part of this ſtatute 
the legiſlatute had in view the ſale of a ſhip at ſea or in a 
foreign port, and made ſpecial proviſions for ſuch a pur- 
chaſe by a foreigner, it cannot be argued, that the felling of 
a ſhip at ſea in other caſes was not in the contemplation of 
the legiſlature : but it ſhews, that they only intended to make 
one exception, leaving all other caſes within the general 
words of the 17th Sion. Alſo, before ſuch an argument 
ought to be adopted, it ought to appear that, beyond all con- 
troverſy, the parties ould not comply with the requitites of 
the ſtatute, and that this was a caſus omiſſus; which is by no 
means to be collected from the ſtatute. Then it was inſiſted 
that, although the bill of ſale could not take effect as ſuch, 
the defendants had a lien on the {hip, to the amount of their 
demand : but that is wholly unfounded; for the hill of fale 
profeſſes to transfer the abſolute property in the ſhip. And 
luppoling that the bankrupt had never called for af return of 
te ſhip, From what time can che title of the vendees be 
ſaid to accrue ? Was it only from the time when the ſum of 
Mol. became due, and was not paid? On payment of that 
lum, indeed, the vendor would have had a right to call for a 
return of the ſhip; but that could not diveſt the intermediate 
property of the vendees under the bill of fale. The law was 
o with reſpect to real property prior to the 14 Geo. 2. c. 20; 
defore which time conditional ſurrenders were made by 
1406s for life, to make good tenants to the procipe, to ſuffer 

common 
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common recoveries; which ſurrenders were to be 2voided by 
the paymei;t of large ſums on particular days, when the 
ſurrenderees were to reconvey: now, if during that interval 
the whole property did not paſs to tae ſurrenderees, ſuch re- 
coveries would have been void; but, undoubtedly, the pro- 
perty did puſs in ſuch cifes. So in the caſe of a morigage, 
where a deſcent is caſt before it becomes abſolute, the Ig 
eſtate muſt deſcend according to the terms of the mortgage, 
notwitliſtanding the day of redemption is not paſſed, It was 
next ſaid, that in this caſe a court of equity would not 
compel the defendants to deliver up the ſhip, until their de- 
mand was ſatisfied. This argument might, perhaps, have 
had ſome weight as againſt the bankrupt himſelf: but now, 
by means of the bankruptcy, the rights of third perſons have 
intervened; and all the creditors of the bankrupt have an equi- 
table lien on his eſtate, and are intitled to an equal diſtribu- 
tion. And where two equities meet, the legal title muſt pre- 
vail, which in the preſent caſe is with the plaintiffs. Belides, 
that argument is not applicable here, for it muſt be remem- 
bered, that in a court of equity, he who aſks _ mult 
firſt do equity. And if ſuch a bill would have been difmilled, 
it would be becauſe the plaintiff's demand was unconſcien- 
tious; but that would not decide the property of the ſhip. The 
argument ought to go farther, and ſhew, that if the defendants 
in this caſe had prayed in a court of equity to have had 
legal conveyance of this ſhip, that court would have _ 
it, but no caſe has gone ſuch a length. If, indeed, it ad 
been ſhewn to be the conſtant practice of a court of equity 
to decree ſuch a conveyance, it would have had great weight; 
for nothing can be more unfortunate for the ſubject, than 
that different rules reſpecting property ſhould prevail in the 
ditterent courts: and in mercantile tranſaclions particularly, 
if the defendants have a clear, indiſputable, equitable title, we, 
ſitting in this court, ought not to permit the poſſeſſion to be 
taken from them. But it is ſufficient for us, fitting in a cout 
of law, to put a legal conſtruction on this ſtatute. And K 
the inſtrument in this caſe is not valid in point of law, te 
contract cannot be ſupported here. Therefore, as there 1s 
nothing either in the words or the context of this act . per 
liament to warrant us in giving effect to this bill of lale, — 
are of opinion, that the potea ought to be delivered to ! 
laintiffs. f 

5 But notwithſtanding the 26 Ges. 3. c. bo. ſ. 17. enacts, 9” 
bill of ſale of a ſhip ſhall be abſolutely void, unleſs the 9 
cate of the regiſtry be truly and accurately inſerted m_ a * 
clerical miſtake will not vitiate it. On the trial of an a 70 * 
trover for the ſhip Scipio, the jury found a _ 2 ; 
plaintiffs, ſubject to the opinion of the Court, on a caſe, . oi 
ſeveral facts; from which a queſtion aroſe, Whether the 2 
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© of ſale of the ſhip which recited the certificate of the regiſtry 
$ inaccurately, was not abſoluely void? It appeared that, in order 


to obtain a regiſtry of a Britiſb ſhip, the following ſteps 
muſt be taken: upon the ſale of a thip the ms; 1 car- 


@ ries the bill of ſale from the late owner, and the certificate 


of the- regiſtry to the bench officer, and takes the oath of 
ownerſhip preſcribed by the act of 26 Geo. 3. c. 60. A note 
that the oath has been made, with the certificate of regiſtry, 
is then taken to the collector outwards, who takes freth ſe- 
curity from the new owner agreeable to the act, and makes 
out a new certificate of . and cancels the old one. 


An abſtract of the new certificate of regiſtry is entered in a 


book kept in the collector's office, another abſtract in anc- 
ther book in his comptroller's office, a third in the regiſter- 
general's office, and a fourth in the plantation or ſecretary's 
ofice. And the certificate of regiſtry is ſigned by the re- 
giſter-general's and ſedretary's clerks, and afterwards by the 
collector and comptroller, and delivered to the owner. The 
ceruticate of regiſtry is firſt made out, and then an abſtract 
of it is entered in the four books above-mentioned; and no 
new certificate is granted till the old one is delivered up, if it 
be in being. Alſo, when a bill of ſale is to be made out of 
a ſhip, which is abroad at the time, and the certificate is with 
the ſhip, which it is required to be (and it was in this in- 
ſtance), it is the practice to apply to one or other of the four 
othces above-mentioned for a copy of the certificate of re- 
bang which is granted accordingly. The bill of ſale deli- 
ere 
form, contained a copy of the certificate of regiſtry, whereby 
it appeared that the ſhip was formerly a French veſſel, taken 
ay 7 ra and ſtated to have been legally condemned, © as by 
 Jentence of condemnation, dated the 28th of May, 1783, and 
: made free as by certificate of freedom granted at London the 
28th of Fanuary, 1783, appears, &c.“ Lord KEnvyoN, 
Ch. I. delivered the opinion of the Court. —The ſingle queſ- 
uon is, Whether the bill of ſale were ſufficiently valid to 
convey the property in this ſhip to the defendant? and it 
aries on the ſtatute 26 Geo. 3. C. 60. ſ. 17. which enacts: 


* that when and ſo often as the property in any ſhip, belong- 


: ng lo any of his Majelty's ſubjects, ſhall be transferred to 
"any other of his Majeſty's ſubjects, the certificate of the 
4 regiſtry of ſuch (hip ſhall be truly and accurately recited 
: m words at length, in the bill or other i;ſtrument of ſale 

s thereof, and that otherwiſe ſuch bill of ſale ſhall be utter! 
null and yoid, to all intents and purpoſes.” Now, it is 
Mar, that the parties to this contract meant to recite the 
*TUhcate of the regiſtry in the bill of ſale, but it appears 
6 a in inſerting it they made a miſtake in one ſingle figure; 
the condemuation recited is ſaid to bear date the _ of 
May,; 


to the defendant in this caſe, which was in the uſual 
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2 1783, whereas, really and truly, the ſhip was condemui 
in Ma 


, 1782, and ſo it appears in the certificate of the g. 
giſtry itſelf, But there is one material circumſtance to be 
attended to, namely, the date of the certificate of freedom, 
which was in January, 1783: now, by comparing that dat 
with the ſuppoſed date of condemnation, in May, 178, it i 
impoſſible that the latter could be correct, inaſmuch as the 
certificate of freedoin would then bear date prior to the cons 
demnation. It is apparent, therefore, on the face ot the in. 
ſtrument itſelf, that ſome error muſt have crept into this 
copy of the certificate of the regiſtry, which was inferc{ 
in the bill of ſale. Now it is impoſſible to conceive that ti 
framers of this act of parliament intended to prevent the 
ſales of ſhips at ſea: but the ſtatute requires that the ceruß- 
cate of the regiſtry ſhall be always on board the ſhip; and 
that abſtracts of it ſhall be entered at ſeveral offices belongs 
ing to the cuſtoms, one of which is the regilter-general's 
And it is ſtated in the caſe, that the parties to this bill ot (ale 
applicd to that office for a copy of the certificate entered in 
the public books there, which they inſerted in the bill of ale 
verbatim et literatim, as it is there entered. They could nat 
have recourſe to the original certificate, for that was neceſ- 
ſarily on board the ſhip then at ſea; * went to that which 
was ſuppoſed to be the moſt authentic depoſitory of the cer- 
tificate z and I do not ſee what other ſtep they could have 
taken to comply with the requiſites of the ſtatute, There- 
fore we are of opinion, that the bill of ſale is valid, notwith- 
ſtanding this miſtake. But, even ſuppoſing that the partie 
had had an opportunity of ſeeing the original certificate, 
it is too much to ſay that a mere clerical miſtake thould 
render it null and void. Even in criminal caſes ſuch miſtakes 
are not fatal, In an indictment for forgery (1), where the 
party undertook to ſtate the tenor of a bill, and wrote * re- 
ceived” for © receiv'd,” all the judges very properly decid:d 
that it was not a material variance. A variety of other caſes 
of that kind might be inſtanced. It was the intention of the 
legiſlature, in paſſing this act of parliament, that Britiſh (hips 
thould be intitled to certain privileges and benefits; and, by 
way of ſecuring them to the owners of thoſe ſhips only, | 
was enacted, that there ſhould be a certificate of the regultry 
of the ſhip, which ſhould be inſerted in the bill of ſale on 
every transfer, to aſcertain preciſely that that ſhip was u. 
titled to all thoſe privileges. Now it is ſufficiently 2icer- 
tained in this bill of ſale, that this is the ſame ſhip; the ouly 
variation between the copy and the original certificate 1s, 
the figure three inſtead of two, which appears even on 
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: (1) Hart's caſe, 1776. fact 
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demne face of the bill of ſale itſelf to be neceſſarily a miſtake. For 
ne It» theſe reaſons, therefore, and with a laudable inclination to 
to be ſupport a fair and honeſt tranſaction, ut res magis valeat 
dom, quam pereat, at the ſame time not tranſgreſſing the rules of 
at dare uw, we are of opinion that this bill of ſale was ſufficiently 
4, it u valid to transfer the property in this ſhip to the defendant; 
as the and conſequently that he is intitled to the po/tea.—Poſtea to 
e con- che defendant. 
the in- [f a leaſe contain a proviſo that the landlord ſhall re- enter Roe on the de- 
to this on the tenant's committing any act of bankruptcy, whereon muſe of Hunter 
ner uc puniſſion thall iſſue, and the tenant does become bank- — 5 
nat the opt, his aſſignees are not intitled to hold the premiſes againſt Green, Mic. Ter. 
ent the the landlord.— On the trial of this ejectment, a frecial ver- 23 Geo. 3. BR. 
corifi. WY Git vas found, which ſtated, that Hunter, being ſeiſed in * 
»; ade. demiſed the premiſes in queſtion, by two ſeveral leaſes, 
longs dated the 24th of December, 1778, to Green, who for ſome 
1eral's, time before had been, and afterwards continued to be, a 
of ſale dealer in horſes, for twenty-ome years from Michaelmas, 
ered in 1778, at rack-rents for both farms of 1504. a year; in each 
of (ale of which leaſes were contained (inter alia) certain proviſos 
* « tht if Green, his executors, or adminiſtrators, ſhould aſſign, 
ect without licence; or if the ſaid J. Green, his executors, or admi- 
which »/lrators, ſhould commit any att of bankruptcy within the intent 
he cer⸗ and meaning of any /tatutes made, or to be made, in relation to 
J have bankrufts, whereon a commiſſion ſhould iſſue, and he or they ſhould 
Theres be frin or declared ta be a bankrupt or bankrupts; or if he or 
oth they thovld make any compotition with his or their creditors, 
parties lor the payment of his or their debts, though a commiſſion 
tibcate, of bankrupt did not iſſue, or if he or they ſhould make any 
ihould aſſignment of his or their effects in truſt for the benefit of 
\iſiakes his or their creditors ; that then and from thenceforth, in any 


ere the of theſe caſes, it ſhould and might be lawful to and for the ſaid 
e 4 The J. Humer, his heirs, and aſſigns, into the ſaid demiſed premiſes 


decided t) re-enter, &c.” Counterparts of the ſaid leaſes were 
+ cola executed, And the two farms, after ſuch demiſe, and be- 
| of the tore the bankruptcy of Green, were improved by the bank- 
/þ (hips rupt 30/, per ann. It then ſtated the act of bankruptcy; 
and, by that a commiſſion iſſued thereon on the zd of February, 
only, it 1787 ; that Green was duly found, and declared, a bankrupt ; 
regiltry (nd that the defendants afterwards entered into the premiſes, 
Caſe on and were poſſeſſed as agnees under the commiſſion and the 
was in uſual aſſignment. PrR Cur. (after argument), The only 
„ alcet- queſtion is, HF hether a proviſo in a laſs; that if the leſſee 
he ouly Fmmnt an at of bankruptcy, or, in other words, do any of 
te is, in theſe act upon which a commiſſign of bankrupt may be ſued out, 


fall 6 landlerd ſhall have a right to re-enter ; be legal or not? 
Ine general principle is clear, that the landlord, having the 

— Jus dſponendi, may annex whatever conditions he eee A to 
dus grant, provided they be not illegal or unreaſonable. 

fact Vol. II. 11 Then 


— — 
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Then is this proviſo contrary to any expreſs law; or ſo un. 
reafonab'e as that the law will pronounce it to be void! 
Tort it is not againſt any politive law is admitted; and no 
caſe has decided it to be illegal. In the caſe of Lord Ster 
hope v. Sheggs, 21 Geo. 3. B. R. the Court were divided in 
opinion upon the queſtion which aroſe tiere; theretore that 
is no au- hotity either way: but conſiderin 8 what the ground 
of that difference was, it is ſome authority in ſupport ©! this 
proviſo; for the doubt aroſe upon conlidering whether a 
clauſe of reſtraint could _ ate upon esccutors tt pres 
them from aſſigning land which was expreisiy lente 
original tenant and his executors, es mine. Wien that wis 
the oniy mea: heir 


by Knich they could cxerciie th | 
Lord Aansfie ll therc ſaid, the ditkc ulty is. that, as by the 
terms of the leaſe the executors were to tak. 3 Lie fut due 
pr viſo that they ſhould not aſſign, items to bY repugnnt io 
the grant itſelf, Again, that was not a hutbaadry lente t 
twenty One years, like the pretent, but for ſorty-ane Years; 
and therc Nl ay be groen it reaſon for. a diſtinction between the 
tao terms; tor it ſuch a proviio as this were inierted in 
very long leates, it would be tying up property for à con- 
ſiderable_lengith of time, and would be open to the objece 
tion of creaung a perpeiuity,, The detendzmt's countel has 
commented much upon the different parts of this pro- 
viſo: but we cannot fay whether any part ot it may or may 
not be objectionable, with reference to tae ſtatutes concefi- 
ing bankrupts; we are now to decide upon tie conftruttion 
of a proviſo at common law, and not on any ſtatute. Ther 
is a great dittc rence between them: Lord Chief Juſtice IIA. 
mot took the diſtinction in a caſe betore him in the Common 
Pleas, in which his lordihip faid, where the que ion depend; 
on a fiatute, that moivs down ail bore it, und it aits like 
priverful tyrant that knows no buds: but the common (a 
operates with a more lenient hand; it rents eut that winch ts 
bad, and leaves that which is good. The queſtion | here 15, 
Whether this proviſo, not being ag4iaſt any expreſs auth! rig 
of law, be void, or unlawful, as againſt any reaton or pub- 
lic policy ? Nou it does not appe ar to be a zainlt en: = 
It, it is reaſonable that a land} rd ſhould cxerct! e uus yu 
ment with reſpect to the perſon to whom he truſts the mz 
nagement of his eſtate; a covenant, therefore, not to afigh 
is legal; covenants to that effect are frequently mierte 18 
leaſes; ejectments are every day brought on a breac h of fach 
covenants. The landlord may very well provide, tat Ut 
tenant ſhall not make him liable to any riſk, by 
aſſignment, or by any act which obiiges him to relinquil 
the poſſeſſion. If it be icafonable for him to reftcain * 
tenant from aſſigning, it is equally reaſonable for him d 


guard againſt ſuch an event as the preſent; becauſe the _ 
{c 1uens 
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ſequence of the bankruptcy is an aſſignment of the property 
into other hands. Perhaps it may be more neceflary for 
the landlord to guard againſt this latter event, as there is 
greater danger to be apprehended by him in this than in the 
tormer caſe. Perſons who are put into poſſeſſion under a 
commiſſion are ſtill leſs likely to take proper care of the 
land chan a private aſſignee of the firſt tenant. Neither is 
there any reaſon of public policy to be urged againſt allow- 
ing ſuch a proviſo: it conduces to the ſecurity of landlords, 


on 


which can never be urged as a ground of objection on that 


head. The caſe of Goring v. Warner, 2 Eg. Caſ. Abr. 100. (1) 


cited by the defendant's counſel, proves nothing to this pur- 


poſe: it was there taken for granted, that a clauſe to prevent 
alienation by the tenant was good :* but the Court conſidered 
that the particular alienation in queſtion was not within the 
terms of the covenant, becauſe the covenant only extended 
to the act of the party, and that was an alienation in law, 
for the affignment was by virtue of a ſtatute. . This caſe 
has alſo been argued on general principles of inconvenience, 
becauſe the poſſeſhon of an eſtate en ſuch terms enables te- 
nants to hold out falſe colours to the world; and the detend- 
an's counſel has called to his aſſiſtunce the 21ſt Zac. 1. but 
hat las never been conſtrued to extend to Jands, it only re- 
nes to goods and chattels. The argument of the tenant's 
obt2ing credit by holding out falſe colours, does not apply 
the caſe of land, but merely to goods; for a man does 
vor get credit merely from the occupation of land, but from 
the mtere/? which he has in it; in order to know which, it 
» necellary that the creditor ſhould tee the leaſe, which, 
with produced,” would thew that the cſtate would be de- 
ted upon the tenant's becoming a bankrupt. The ſtock 
upon a farm may, indeed, induce a credit, but that will not 
gwern tte preſent caſe: therefore, the argument derived 
hom the credit which the tenant is likely to get by being 
in polleſion of the land, can have no weight in this caſe. 
{ 15 next urged, that this is equivalent to 4 proviſo that 
te leaſe ſhall nat be ſeized under a — of bankrupt ; 
lie detendant's counſel having firit ſuppoſed the leaſe to be 
granted abſolutely for a certain term, and then that a ſubſe- 


— — — 
— — — — — — — - ——— —— — — 


1 In C:ring v. Warner, a leſſee covenanted that neither he nor his executors, 
"7 AcTmuniitrators, would aflign the term without the leſſor's conſent, with a power 

entry to th leſſor in luck caſe, and that the leaſe ſhould be void; the leſſee 
— Us exec..tur entered, and after wards became a bankrupt, and the leaſe was 
Sec over by the afſignees under his commiſſion for a valuabte conſideration to 
mit. who brought his bill to be relieved againſt the proviſo, and to ſtay 
Scans in an ejectment brought againſt him upon it; Lord Chancellor 172c- 

ne 4 held clearly that the aſſignment, being done by the authority of a ſtatute, 
OY uperſede any private agreement between the parties, and that the aſſign- 
ee afſignees was no breach of the condition. 
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quent proviſo is added to that effect. Such a proviſo as that 
indeed would be bad, becauſe it would be repugnant to the 
grant itſelf: but here there 1s an expreſs limitation that the 
leaſe ſhall be void upon the fact of the leſſee's becoming a 
bankrupt. It is clear that the landlord, in this caſe, parted 
with the term on account of his perſonal confidence in his 
tenant; which is manifeſtly the caſe in all leaſes where clauſes 
apainſt alienation are inſerted, The landlord, perhaps, te- 
lies on the tenant's honeſty ; or he approves of lis {kill in 
farming, and he thinks he will take more care of the farm 
than another; and therefore he has a right to guard againlt 
the event of the eſtate's falling into the hands of any other 
perſon, ho may not manage it ſo well as the origina! 
renant. Suppoſe a leaſe were made for twenty-one yen, 
on condition that the tenant ſhall ſo long continue to occupy 
the land perſonally ; there could be no objection made to 
ſuch a condition, tor the perſonal confidence is the very mo- 
tive of granting the leaſe; and that is like the preſent cat. 
This caunot be determined to be illegal on any principle wich 
would not equally extend to leaſes which are every du 
granted in large towns, reſtraining the aſſignment of houtes 
to perſans exerciſing obnoxious trades: that not only dimi- 
niſhes the value of the particular houſe ſo afſigned, but alt 
the adjoining houſes, belonging probably to the ſame land 
On the whole, Puk Cour were unanimouſly of opinion, 
that (as this was a ſtipulation not againſt law, nor repug- 
nant to any thing ſtated in the former part of the leaſe, but 
merely a ſtipulation againſt the act of the leſſee himſch 
the proviſo was valid; and the leaſe having been forteited 


J. BR. 6 Tr, mine: B. became a bankrupt, and his commiſſioners afſigacd 
Rept 684. the annuity, with his other effects, to the aſſignees; it was 
held, that the annuity ceaſed. — This was a caſe ſent from 
the court of Chancery, for the opinion of the judges of B. R. 
and was as follows: 7. Bedford, clerk, deceaſed, being ſeiſel 
of ſeveral freehold eſtates, duly made and publiſhed tis luſt 
will, dated in July, 1782, and properly executed and at. 
telled. &c. and gave © to his niece, A. Ireland, one annuity 
of sol. to be paid her by two equal half-yearly payments, 
during her natural lite; the firſt payment to be made in 
months after his deceaſe:“ under this ſtrict direction, © that 
this aunty ſhall not be ſubje& to the debts or control 0! 
her preſent or any future huſband ; and that the ſame, from 
time to time, fhall be paid to herſelf only; and that a te- 


ceipt under her own hand, and no other, thall be a ſufficient 
diſcharge 
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diſcharge for the payment thereof; his intent being, that the 
{aid annuity, or any part thereof, ſhall not on any account 
be alienated for the whole term of her life, or for any part 
the ſaid term; and if the ſame ſhall be ſo alienated, the 
ſaid annuity ſhall immediately thereupon ceaſe and deter- 
mine.” He then gave to his nephew, R. Tubb, one annuity 
of zol. during his natural life, payable in like manner as the 
former annuity, and with the ſame direction of being paid 
to himſelf only, and on his own receipt, and under the ſame 
reſtriction againſt alienating the ſame, or any part thereof. 
And he then gave to his nephew, Bedford II vhm, one an- 
nuity of zol. during his life, payable in the like manner as 
the abore annuities, with the ſame direction of being paid 
into his own hands only, and on his own receipt, and under 
the ſame reſtriction againſt alienating the ſame, or any part 
thereof, The deviſor charged his real and freehold eſtates 
with the payment of thoſe three annuities z and then deviſed 
his ſaid eſtates to his nephew, the defendant, John Bedford, 
and his heirs, ſubject to the annuities which were thereby 
and by his late brother, John Bedford, charged upon them. 
The deviſor died in 1789, leaving the ſaid John Bedford his 
heir at law. On the 16th of November, 1790, a joint 
commiſſion of bankrupt iſſued againſt the ſaid Bedford I vad- 
bam, together with A. David/on, his then copartner in trade; 
and they were duly found and declared bankrupts. The 
plaintiffs were choſen aſſignees of their eſtate and effects; 
and by indenture of bargain and ſale, dated the zoth of June, 
1791, and which was duly inrolled, &c, made between the 
major part of the commiſſioners of the one part, and the 
plaintitts of the other part, the commiſſioners bargained, ſold, 
and aſigned, to the plainteffs and their heirs and aſſigns 
(amongſt other things), the ſaid annuity of 3o/. ſo given by 
the will of 7. Bedford to Bedf:rd Woodham, tor — during 
the term of the life of Bedford Woodham, in truſt, neverthe- 
leis, and to and for the ſeveral uſes of the plaintiffs and all 
ite other creditors of Davidſon and Bedford Wovaham, who 
!hould come in under the commiſſion. The plaintiffs exhi- 
vited their bill of complaint in the High Court of Chancery 
againſt John Bedford and Bedford Woodham, thereby praying 
amongſt other things) that they might be declared intitled to 


| tlic ſaid annuity or rent-charge of 30/. during the life of Bed- 
fird I codbam. John Bedford, by his anſwer, ſubmitted to the 


judgment of the court, whether the annuity was or was not 
according to the conditions and reſtrictions mentioned in the 
will determined by the bankruptcy of Bedford F azdham, and 
— execution of the aſſignment of his effects. And Bedford 
cadham, by his anſwer, ſubmitted, that as he had not vo- 
*ntarily alienated the faid annuity, he was ſtill intitled to 
cee the fame from John Bedford, On the 10th of De- 

3 cember, 
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cember, 1795, the cauſe was heard, when it was ord gd. 
that a caſe thould be made for the opinion of the judges ot 
this court, and that the queſtion be, Whether, “ by ſuch 
bankruptcy, and bargain and ſale, the annuity of gol. a-yea 
in queſtion in this caſe ceaſed and determined ?” And, atter 
the caſe had been fully argued, the following certiticare, 
ligned by all the judges, was ſent to the Lord Chancellor 
« This cafe has been argued before us by counſel: and we 
have conſidered it, and are of opinion, that by the bankrup:. 
cy of Bedford IVordham, and the indenture of bargain any 
fale of the zoth June, 1791, the annuity of gol. - cat mn 

queſtion in this cauſe ceaſed and determined.“ 
Howard v. Jem- The ſtatutes of bankrupts do not extend to effects which 
met, Hil. Ter. the bankrupt may have in auter droit; therefore, if an executor 
G - __— 168. becomes bankrupt, the commiſſioners cannot ſeize the ſpecitic 
1 Black, Rep, effects of his teſtator; not even in money, which ſpeciticzlly 
40, can be diſtiuguithed and aſcertained to belong to ſuch telt:- 
tor, and not to the bankrupt. The creditors of the teſtator 
cannot come in under the coinmiſhon againſt the executor 
in the uſual ſummary way, becauſe their demand mult de- 
pend upon the account to be taken of the aſſets: but they 
may come in by a more ſolemn method, by a bill in equity, 
itating the convertion of the aſſets to the bankrupt's uf. 
and, in ſuch caſe, the court will order any ſpecific ailcts t 

be diſtributed among the teſtator's creditors, 

Winch v. Kee- So a debt due to a bankrupt, as truſtee for another, docs 
ley, Hil. Ter. not paſs under the aſſignment of his effects by his commi- 
* 3 — ſioners.— In indebitatus aſſumpſit for work and labour, money 
ae end paid, laid out, and expended, money lent, and on an UC 
count ſtated. Tre PLEas were, iſt, non aſſumpſit; 2diy, 
that after the day of making the promiſes, &c. the plainit 
became a'bunkrupt, &c.z 3dly, a fet-off THE REPLICA: 
Tlox admitied the matters contained in the 2d plea to be 
true; and a> to all the promiles in the declaration men. 
tioned, and all the ſums therein contained, except as t0 
730. 125. gd. parcel, &c. the plaintiff acknowledged that he 
would not further proſecute. Then the replication pro- 
cceded to ſtate in ſubitance, that there was due from the 
defendant to the plaintiff a ſum of 73. 125. 24.3 and thut 
the ſaid plaintiff, before he became a bankrupt, was indebted 
to one Foſeph Searle, in 53. 125, d.: and, being ſo indeed 
he, the ſaid plaintitt, af.erwards, to wit, on ſuch a day. by 2 
certain deed-poll, did bargain, fell, aſſign, and transfer d 
the ſaid 7/eph Searle, the faid ſum of 73/. 125. 9d. part 
of the money in the ſaid declaration mentioned. 10 
replication there was a general demurrer and joinder. | hs 
raiſed the queſtion, Whether this debt paſſed by the co. 
miſſioners alignment? PER Cur. This action is broug"! 
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it does not involve in it the queſtion, Whether @ choſe in 
aftim may be ſo aſſigned as to give a legal title to the aſ- 
ſignee. The plea only fays, that the plaintiff is become 
a bankrupt, and chat this debt is transferred to his aſſign es; 
the anſwer to that is, that this is a debt due in form to the 
plaintiff, but in ſubitance to a third perſon; and therefore it 
is not ſuch a debt as paſſed under a commiſſion; if not, it is 
ſtill in the plaintiff) and he is intitled to maintain this action. 
The ſtatute of the 1 Fac. 1. c. 15. only ſays, that ſuch debts 
are to be aſſigned as are for the benefit of the bankrupt. This 
conſtruction was put upon the itatute ſoon after it paſſed, in 
a caſe in March 38; where it was held, that fuch things as 
the bankrupt held as truſtee, did not paſs under the commiſ- 
fon. Here it muſt be taken, on theſe pleadings, that this 
debt did not paſs under the commiffion therefore it remained 
in the bankrupt, and he may maintain this action.—udg- 
ment for the plaintiff, 


103. 


If one of two partners become bankrupt, the folvent Fox # . 


partner may, if for a valuable conſideration and without! 


traud, diſpoſe of the partnerſhip effects; and if he afterwards 


cannot maintain trover againſt the 69nd fide vendee of ſuch 
partnerſhip effects. — This was an action of trover brought 
by the plaintiffs, as aſſignees under a joint commiſſion of 
bankrupt taken out againſt Barnes and Ridgate, bankrupts, 
t recover the value bf 4000 hogtheads of tobacco: the de- 
claration contiſted of two coun's, one charging the trover 
an] converſiun to be before either of the bankrupts had com- 
mitted an a& of bankruptcy; the other charging it ul ſe- 
quent to an act of bankruptcy committed by both the bank- 
rupts. Barnes and Ridgate were partners; Ridgate lived in 
England, and Barnes lived in Maryland. R:dgate was under 
very large acceptances, and much preſſed for money: to ſup- 
port his credit, Hanbury agreed to pay, and actually did pay, 
leveral bills for him: but with a view to the better carrying on 
ot the buſineſs, Ridgate was to go to Maryland, and Barnes 
vis to come to England. Hanbury interpoſed his credit upon 
the contidence of conſignments of tobacco being made to him, 
which would be a pledge for the monies he advanced. Rt1d- 
gate went to Maryland, and Barnes came io England, — 
Confignments of tobacco were made by Barnes to Hanbury, 
before Barnes left Maryland ; and there were other conſign- 
ments afterwards, Upon the 22d of Jan. 1773, Barnes, 
mer returning to England, committed an act of bankruptcy, 
and atterwards publicly failed: then, and not before, the cre- 
mats ſet up Ridgate's going to Maryland as an act of 
nruptey by him; and they took out a joint commiſſion 
«Jun both: and the plaintiffs, in the capacity of aſſignees 
wiler the commiſſion, brought the preſent action. The jury, 
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on the trial, found Ridgate a bankrupt upon the 15th of July, 
1772, the day on which he left London: no fraud or wan: 
of conſideration was fixed on Hanbury. But the plaimit; 
inſiſted, that all the conſignments after the 15th of July, 
1772, were void: the defendants inſiſted, that all the con- 
ligaments before the 22d of January, 1773, were good. 
There were conſignments afier the 22d of January, 1773, 
which the defendants could not ſupport; and therefore, as 
to them, an account was neceſſarily to be taken of the 
value of the tobacco, which ſo came to the hands of the de. 
ſendants, after making juſt allowances: that account was 
referred to an arbitrator: and the queſtion, Whether the 
plaintiffs were intitled in this action to recover the whole of 
the value of the confignments made by Barnes, between the 
15th of July, 1772, and the 22d of January, 1773, 0r a 
moiety thereof ? was ſubmitted to the Court, and according 
to ſuch opinion ſuch conſignments are to ſtand or fall, and 
to be brought into or left out of the account by the arbi- 
trator. The caſe was argued twice: after which, Lozp 
MANSFIELD, Ch. J. delivered the opinion of the Court, in 
ſubſtance as follows: The fingle queſtion is, Whether the 
act of the ſolvent trader, for a valuable conſideration, is good 
after an act of bankruptcy committed by his partner, with- 
out his knowledge, and without the leaſt colour or mixture 
of fraud? Whether the aſſignees, under a joint commiſſion 
againlt two partners, taken out after the bankruptcy of both, 
can, in ſuch a caſe, maintain an action of trover againſt a 
perſon in poſſeſſion of goods under a ſale or conſignment 
bond fide, for a valuable conſideration, and without any mix- 
ture of fraud, from one of the partners, who had not then 
committed an act of bankruptcy himſelf, but after an act ot 
bankruptcy committed by the other partner? — An act gf 
bankruptcy by one partner is to many purpoſes a diffo]ution 
of the partnerſhip, by virtue of the relation in the ſtatutes, 
which avoid all the acts of a bankrupt from the day of 1s 
bankruptcy, and from the neceſſity of the thing, all his pro- 
perty being veſted in the aſſignees, who cannot carry on trace. 
In the caſe of Hague v. Rolleſtone, Hil. 8 Geo. 3. B. K. (1) 
it was held, that the ſtatutes concerning bankrupts made an 
entire, not a partial avoidance of the bankrupt's acts, as well 
in reſpect of his partner's moicty, as his own, But no ca 
has been cited, where a ſecret act of bankruptcy by oe 
partner has been held to avoid an honeſt conveyance of pit: 
nerſhip effects by the other; each has a power ſingly to di. 
poſe of the whole of the partnerſhip effects. It partners 
diſſolve their partnerſhip, they who deal u ith either, without 
notice of ſuch diſſolution, have a right againſt both. After 
a diſſolution, by agreement, by an execution, or by a bank 
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Julr, Nopcey, the partner out of poſſeſſion of the partnerſhip effects 
wan Inas the ſame lien on any new goods bought in, which he 
init; s upon the old: but ſuppoling, that a ſecret act of bank- 
July, TE ruptcy by one partner is a complete diſſolution of the part- 
con- verchip; and that from that moment the aſſignees and the 
good. ſobent partner are to be conſidered as tenants in common of 
17 the partnerſhip etfects: the queſtion will fill remain, Whe- 
re, as mer the plaintiffs have any right to recover in this action? 
f the his leads us to conſider, What right in law and juſtice one 
ne de. banner has againſt another, after a diſſolution of the partner- 
t was chip It clearly is not to change the poſſeſſion, or to make 
er the an actual diviſion of ſpecific effects: one partner may be a 
ole of crcdnor of the partnerſhip to ten times the value of all the 
en the effects: the other partner, in that caſe, can only have a right 
4 Or 2 Sto an account of the partnerſhip, and to the balance due to 
ording him, if any, on that account. No perſon deriving under the 
I, and W partner can be in a better condition. His executor ſtands 
Arbe $ exaRtly in the fame light. It is the very text of Littleton 
Lo np In cc. 321, he ſays, If there be two tenants in common of 
urt, in * 4 pertonal chattel, and one dies, the executors ſhall hold and 


er the WW cccupy with the ſurvivor, as their teſtator did before he 
good 5 died. If a creditor takes out execution againſt one part- 
wich- oc, as in 1 Salt. 392. the vendee would be tenant in com- 
intute £ mon: and in the caſe of Skipp v. Harwood, reported in 1 
nikon 129, 239. by the name of Skip v. Let, Lord Hardwicke 
both, : lays, © If a creditor of one partner takes out an execution 
il a W © againſt the partnerſhip effects, he can only have the undi- 


nment * vided ſhare of his debtor; and muſt take it in the ſame 
 mix> manner the debtor himſelf had it, and ſubject to the rights 
t then * of the other partner,” The aſſignees, under a commiſſion 
act of e bankruptcy againſt one partner, muſt be in the ſame ſtate. 
act of Ibex can only be tenants in common of an undivided moiety, 
Jlution cchject to all the rights of the other partner: the principles 
acute, pained in the laſt-mentioned caſe, and the ſtrong ſenſe 
of his en which this propoſition is founded, that one partner can 
is pro- we no right againſt the other, but to what is due from him 
trade. aer making him all juſt allowances, induced me, without 
R. (1) WF <litation, to declare my opinion at the trial; that the con- 
ade an WW gnments, indorſed by 3 before the 22d of Jan. 1773, the 
is well day Bernes became a bankrupt, could not be avoided by the 
no caſe plaintitfs, either for the whole or a moiety : this is now fully 
br oa ] unde rſtood: and we are all clearly of opinion, that the action 
pin. cannot be maintained, Suppoſing the indorſement by Barnes, 
ro 6f- of the bills of lading, not to bind the undivided moiety of the 
4r:ners ugnees, which is the utmoſt the plaintiffs can contend for, 
vithout ten this is an action of trover by one tenant in common 

After Saint another, which cannot be: the text of Littleton ſays 
ba- les Comment ſays ſo; the Adjudged Cafes ſay ſo; 
— zud there is no judgment or deelaration to the contrary. 
| The 
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The text of Littleton, ſec. 323, is as follows: “ But if two 
te be poſſeſſed of chattels, perional 1 in common, and one take 


% * 
**10! 
WL, 


„the whole to himſelf, out of the poſſeſſion of the other; q ar 

the other has no remedy but to take this from him why ® 

hach done the wrong, to occupy in common, &c. when le Wi undd 

« can fee his time, &c. Lord Ce, in his comment on is WM... 

paſſage, 200, ſays, If one tenant, in common, takes all un 

the chattels perſonal, che other has no remedy by action; UV 

hut he may take them again.” So in Brown v. Hedge 8 

Tr. 7 Ann. B. R. 1 Salk. 290. it was held, that & one join: 3 

„ tenant, tenant in common or parcener, cannot bring rover fore 

6s againſt another, becauſe the poſſeſſion of one is the poſſ.ſ- F* 

& flon of both.“ The reaſon is anſwerable: There is n» Ay 
converſion, Upon theſe authorities we are of opinion, th cn: 

the action cannot be maintained; and conſe: ently, that the BM no: 
conſignments prior to the 22d of Jan. 1773, are not to be to ch. 
brought into the arbitrators accounts. Count 
Buckley, Affi of If a trader, after committing an act of bankruptcy, tabes and! 
Edm. Buckley a ſhop, and agree to pay half a year's rent in adyaiic e, where, um 
— —Þ Ter by the cuſtom of the country, half a year's rent becom:s Wl plain 
2% Gro. 3. ER. due on the day on which the tenant enters, the landlord, atter Mere: 
2 Ter Rif. Cc. an aflignment under the commiſſion, and before the year eco 
pired, may diſtrain the goods on the premiſes for half a year's for a 
rent; or if he buy the tenant's goods at the fale under the and 2 
commiſſion, he may retain the amount of the year's rent, Thi 
The aflignec of the b: inkrupt brought this action againſt the mone 
defendant to recover 15/. for work and labour, goods fold and the pl 
delivered, money had and received, &c. The only circun count 
ſtances material to the queſtion were theſe: the A plain 
who had been in the cotton trade, after the act of bankrupey In fa; 
on which the commiſſion iſſued, &c. entered into an agree both 
ment with the defendant for the renting of a ſhop in St. be. decla1 

len's, at the yearly rent of 30. by which it was ſtipulated, the y 
that Edmund Buckley ſhould piy half a year's rent in advance exten 
He entered on the iſt of May, 1787; and not long after Con 
commiſſion of bankrupt iſſuing againſt him, under which defer 

the plaintiff was choſen his affignee, his goods were . 4 iY 
upon the premites, on the 18th of October, 1757, Att ec 

ſale, the defendant bought goods to the amount of. 401 0 Out ſet=o/ 

of which he reraincd the ſum of 1 5. tor halt a ve ar s rev bank 

to recover which, this action was ee ht. The defeadaut and! 
fer up the agree:nent, and ſhewed a cuſtom in this part oft Tn 
country, that tor C(; tages, ih 55 SC. ie half-vear $ Ie n plead, 
ſhould be due on the day the tenant entered. On the tr aefese 
of this cauſe, the jury found a verdict tor the defendant and o 

And a rule having been afte . ds obtained, to ſhew £2! 

why the verdict ould not be ſet aſide, and a new 1 = 
gr. anted, 2 was hon ſhewn. PER CUR. I. os 
queſtion i is not whether the bankrupt himſelf be liable © © BR 
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gion on this agreement, but whether the landlord has the 
emedy claimed in rem on the goods on thefe premiſes. It 
WW: adinitted by the plaintiff's counſel, that if a year's rent 
Wire due in reſpect ct the occupation of the tenant, the 
W.ndod would have had a right to diſtrain. Now, whether 
What tent were due or not, depends on the cuſtom of the 
Country; and that is deciſive, for, on the trial, it was proved 
to be a common cuſtom in many parts of the kingdom, and 
particularly in Norfolk; and by that cuſtom halt a year's rent 
ame due He inſtant the tenant began to occupy. There- 
Wore, the iundlord's right of diſtreſs was well tounded; and it 
ſo, he is juſtified in retaining this money. — Rule ditcharged. 


F commiſſion of bankruptcy, —Ti:is was aſſumpfit, xſt, for 
noney had and received by the defendant fence the bankruptcy, 


© counts were, for money paid, &c. money lent, &c. and work 
and labour done by the bankrupt before the bankruptcy, and 
G allumplit to the aſſignees. Fifth, an account ſtated with the 
W plaintitis of money due to them as aſſignees. The defendant 
PLEADED : firſt, Non- aſſumpfit, on which iſſue was joined. 
FF ccondly, A plea of ſet-off of 8691. to the whole declaration, 
tor a judgment obtained againſt the bankrupt, for money lent 
and advanced, money had and received before the bankruptcy, 
Third, Another plea of ſet off for money lent and advanced, 
money laid out and expended, and goods fold and delivered to 
the plaintiffs, as aſſignees, ſince che bankruptcy, and an ac- 
count ſtated with them. To the ſecond and third pleas the 
plaintiffs demurred, and the defendant joined in demurrer. 
In ſupport of the demurrer, it was contended, FIRST, That 
both the pleas were bad, becauſe cach went to the whole 
declaration; and if bad as to any one count, they were bad for 
the whole (1). SECONDLY; The ſtatutes of ſet-off do not 
ext-nd, in any caſe, to affignces of a bankrupt (2). THE 
CorvkT (after argument) were clearly of opinion, that the 
defendant might ſet off a debt due to him from the bank- 
rupt; for the aſſignees are the bankrupt : and they ſeemed to 
impeach the deciſion in 1 ULI. 155. © That the ſtatutes of 
W i<'-0!? do not extend to aflignees under a commiſſion of 
bankruptcy,“ as againſt the general principles of law, juſtice, 
and Bur they were equally clear in the firſt 


wi 4 


1 0d ien 0. 
bannt, that the laſt plea was bid, and the ſecond badly 
lan 1 2 

WU Peaded, being to the witole declaration: but they gave the 
Weterdant leave to amend his plea, upon payment of colts 


ani other terms. 
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) Kyall v. Larkin, 1 Fils, 155, 


ors Manchefter v. Vale, 1 Suwid, 28. Webb v, Matin, 1 Lev. 48. 2 
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And the ſtatutes of ſet- Off extend to aſſignees unger a Ridout er «!. 
Aﬀignees v. 
Brough, Tr. Ter. 
g a 14 Geo. 3. B.R, 
Wo the uſe of the aſſignees: the ſecond, third, and fourth Cowp. 133. 
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Grove et al. Af. A broker, with a commiſſion del credere, may ſet off, ur- 
_ 3 der the general iſſue, a loſs upon a policy happening before : 
Hil, Ter. 36 bankruptcy, to an action by the aſſignees of the bankrupt, 
Geo. 3. B. R. 1 for premiums upon various policies nnderwritten by him, 
Ter, Reþ.112. and for which he has debited the broker. —This was an 
action for money had and received by the defendant, to and 

for the uſe of the bankrupt, before he became a bankrupt; 

and for money had and received to and for the uſe of the 

plaintiifs, as affignees; to which the defendant pleaded the 

eneral iſſue, non aſſumpſit; whereupon iſſue was joined, 

The defendant alſo gave a notice of ſet off for money had 

and received by the aſſignees for his uſe. —On the trial of 

this cauſe, the jury found a verdict for the plaintiffs, ſubjeq 

to the opinion of this Court, on the following caſe : “ Th: 

„ bankrupt, Liatard, being an underwriter, ſubſcribed poli- 

© cies, filled up with the Efendant's name, for his foreign 
correſpondents, who were unknown to the bankrupt, 

« Lofles happened on the policies, before the bankruptcy of 

« Liotard; the defendant paid the amount of the lofles to his 

« foreign correſpondents after ſuch bankruptcy, — The de- 

« fendant had a commiſhon, del credere, from his correſ- 

« pondents; was made debtor by the bankrupt for premiums; 

« and always retained the policies in his hands, The queſ- 

ce tion for the opinion of the court was, Whether, under 

« the notice of ſet- off, or under any of the ſtatutes reſpeCting 

% bankrupts, the defendant be entitled to ſet off this account 

« with Liatard? PER Cur. Lord Mansficld, Ch. J. The 

whole turns on the nature of a - commitſion del credere: 

Which is an abſolute engagement to the principal from tho 

broker, and makes him liable in the firſt inſtance, There is 

no occa{ion for the principal to communicate with the un- 

derwriter, though the law allows the principal, for his be- 

nefit, to reſort to him as a collateral ſecurity. But the broker 

is liable at all events. Buller, J. Many actions have been 

orought againſt brokers wich commithons del credere ; and! 

never heard an enquiry made in ſuch caſes, whether there 

had been a previous demand upon the underwriter and rc- 

fuſal: and I can venture to ſay, that ſuch is not the practice, 

It makes no difference at the time of making the policy, 

whether the underwriter knew the principal or not: be 

trulted to the broker; the credit was given to him, and not 

to the other. I he notice of ſet-off is bad: but this loſs may 

be proved, ad ſet off under the general iſſue of the 2811 

ſection of the 5 Geo. 2. C. 30. The words of that ſection 

are, That wheie it thall appear to the commiſhoners, 0 
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* 


the major part of them, that there hath been mutual crecil 
given by the bankrupt and any other perſon, or mutual 
« debts betu een the bankrupt and any other perſon, at 4 
time betore ſuch perſon became bankrupt, the ſaid comm!- 
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ſioners, &c. ſhall ſtate the account between them, and 
« one debt may be ſet againſt another, and what ſhall 
« appear to be due on either fide on the balance of ſuch ac- 
« count, and no more, ſhall be claimed, and paid on either 
« {ide reſpeCtively.”” Therefore we ſee by this ſection of 
the ſtatute, that the aſſignees could legally claim no more 
than the balance upon the account between the parties. 
Judgment for the defendant (1). 
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So where there was an action of afſimpſit for goods ſold Dobon ve al. 


and delivered by the bankrupt, againſt the defendant as a ſur- 
viving partner; the defendant PLEADED, iſt, the general 


Aſſignees of 
Patrick, v. E. 
Lockhart, Hil. 


ſue ; 2dly, a ſet-off on a bond given by the bankrupt to the Ter. 33 Geo. 3. 
lefendant, and G. Lockhart, his late partner; 3dly, (ano- BR. 5 Ter. Rep. 


ther plea, not ſupported in fact); qthly, that on the 11th of 137 


October, 1788, the bankrupt and the defendant became 
bound to S. Nicholſon, and two other perſons, in gool. con- 
ditioned to pay 4504. with lawful intereſt on demand; that 
on the 16th of May, 1789, the bankrupt, one Fofter, and 
the defendant, became bound to F. /Yakefeeld and two other 
perſons in 1000/,, conditioned to pay 5004 and intereſt, on 
the 1ſt of June, 1789 ; that thoſe two bonds were executed 
by the detendant as a furety for the bankrupt, and for his 
debt only; that before the bankruptcy, viz. on the 21ſt of 
May, 1789, the bankrupt became bound to G. Lockhart and 
the defendant in 1,400l., conditioned to pay 700. on the 
13th of February, 1790; that the laſt bond was given for 
the purpoſe of indemnifying the defendant againſt the two 
former, and that the name of G. Lockhart was uſed merely 
as a truſtee for the defendant ; that afterwards, and after 
Patrick became a bankrupt, on the 14th of December, 1789, 
the defendant was oblized to pay Nz:chalſon, and Co. 470!. 
on the firſt bond, and 7/akefield, and Co. 2361. 175. on the 
ſecond bond; that thoſe two ſums are ſtil] due to the defeud- 
ant, and exceed the money due to the plaintiffs on the 
promiſes mentio ed in rhe r Strand and that the defend- 
ant would, fet them off againſt the demand of the plaintiffs, 
Kc.; Stlily, (after ſtating the two firſt bonds as in the laſt 
plea, and that the * oa was merely a ſurety, &c.) that 
before the bankruptcy of Patrick, to wit, on the 21ſt of 
May, 1789, it was agreed between the defendant and the 
bankrupt, that, in order to indemmfy the defendant again/t theſe 
os bonds, the latter ſhould become biund to the former in 
1,400l. conditioned to pay 700l. with intereſt, on the 15th of 
February, 1790; and as a further indemnity, that the deſend.- 
ant ſh:uld retain and keep ſuch money, not exceeding the money 
u be ſecured by the laſt band, as ſhould at any time be due from 


86 — 
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. Bize v. Dickaſon et al. Aſſignees of Bor;en/idagy in vol. i. p. 2 8. 
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G. L. and the defendant to the bankrupt, in reſpect of am 
dealings between them in trade, until the two fir ft bonds ſhaul! 
be ſatisfied; and that the defendant ſhould, out of the ming 
which ſhould be due from G. L. and himſelf to the bankruft, 
retain and ſet off ſo much money, not exceeding the laſt bond, a 
he ſhould at any time pay on the two firſt bonds; that the bank- 
rupt accordingly executed ſuch bond for 1, 400. &c.; that 
after the bankruptcy, in December, 1789, the defendant 
was obliged to pay to Nicholſon, and Co., and to JYakefeid, 
and Co. &c. (as in the laſt plea) ; that the money due from 
the defendant to the bankrupt on the promiſes in the declar- 
ation, was fo due and owing to him for and on account of 
certain dealings between him and G. L. and the defendant in 
trade; and that the ſums paid by the defendant on the two 
tirſt bonds excceded the money due to the bankrupt, &c.; and 
thit the defendant would ſet off, &c. REPLICATION t0 
ſecond plea, that at the time of bringing the action, there 
was nothing due to the defendant on the bond, &.: to the 
4th and 5th pleas, that the bankrupt was not indebted to the 
defendant in manner and form, &c. On the trial, the facts, 
contained in the laſt plea, being proved, it was agreed that 
the plamuff ſhould be nonſuited, with liberty to move to 
enter up a verdict for him, if the Court thould be of opi- 
nion that he was intitled to recover under theſe circumſtances, 
A rule was accordingly obtained in the laſt term, calling on 
the defendant to ſhew cauſe why the verdict ſhould not by 
entered for the plaintiſf; and cauſe having been {hewn again 
it, The Court ordered the judgment of nonfuit to be er- 
tered up. PER CUR. There is one ſhort ground, on 
which we cannot be miſtaken, in ſaying that the cale 1 
in favour of the defendant. This is an action for goods 
ſold and delivered by the bankrupt to the defendant z and the 
queſtion is, Whether the plaintiffs, who are the alhnzes 
of the bankrupt, have a right, under all the circumſtances 
af the caſe, to exact payment for the goods? The defendant 
had various tranſactions with the bankrupt ; among orhers. 
he became ſecurity for him by bond, in two ſeveral ſums ot 
money; and at the time of becoming ſuch ſecurits, dio 
latter engaged that the detendant ſhould not be called upon 
to pay for the goods until he was indemnified againſt toc 
bonds: that agreement having been proved, there is no ob- 
jection to it in point of law: it is a good defence to tus 
action under the general iſſue, and the defendant need not 
plead it ſpecially, for the cate falls within the ſtatute 5 C0. 
c. 30. ſ. 28. which enacts, that * where there have been 
either mutual credits or mutual debts, between the bankrupt 
and any other perſon, before the bankruptcy, the comm” 
ſioners ſhall ſtate the account between them, and one det 
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due on either fide, on the balance of ſuch account, and no 


ar 

1A / more, ſhall be claimed.” It is true that, generally ſpeaking, 
_ a creditor of the bankrupt cannot prove any debt under the 
Mt, commiſſion that does not become due before the bankruptcy : 
* but that is not like the preſent caſe: the queſtion here ariſes 
Ws not on the ſet- off, but on the plaintiff's demand; and it mult 
that be conſidered in the ſame light as an action brought by the 
Py affignees to recover goods ſold by the bankrupt, he having 
fall given a day of payment: F goods be ſold and twelve months” 
** credit be given by the feller, he cannit maintain an ailion until 
Ts that time be expired. Now, in this cafe, the goods were fold 
yy on the expreſs condition, that the defendant ſhould not pay 
+ tor them till the bonds were diſcharged by the bankrupt ; 
— thoſe bonds were not diſcharged by him, but the deferdant 
** was oblt_ed to ſatisfy them, and therefore the plaintifis can- 
* not maintain their action; for, according to the terms of 
Ca the original contract, they have no caule of action. lt has 
** been argued, however, that the detendant could not, by 
** virtue ot this agreement, have a lien on a floating balance: 
Bas whatever may be the general rule reſpecting tuch a lien 


hat where there is no agreement, there is no reaſon why the 
parties may not, by expreſs agreement, make a lien on a 


ve 0 a N 
pi tloating balance; and here they have done ſo. 
* Allo a cieditor may, on the event of his debtor becoming Atkinſon er x. 
e on a bankrupt, retain money come to his hands, where mutual GE = 
. Ter. 3 


"t be credit has been given; though his debt is not payable till a Geo. 4. B. K. 
| future day, and ſuch retainer is contrary to the agreement 7 Ter. Rep. 373. 
between the parties. On the trial of this ation the follow- | 


„ on ing caſe was reſerved for the opinion of the Court: The | 
i deſendants, on the 2d of May, 1796, fold to the bankrupt 
* 4 parcel of god ds, for 430. at fix months* credit, and on 
the ze 3d of the ſame month, they drew a bill on him, at fix 
1 mouths" date, for the amount, » hich he accepted: on the 2d 
eg of deptember, 1796, the bankrupt alſo purchaſed, at fix 
WW months” credit, of the defendants, another parcel of goods, | 
hers, tor 2301. for which he gave the defendants his acceptance to 
ws of their draught, dated the of September, 1790, at fix months? | 
| tho date: the firſt- mentioned bill became duc on November 6, | 
_ 1796, which the bankrupt was not able to pay; but, on the | 
choſe gh of the ſame month, he gave the defendants a bill upon | 
* I alpole, and Co. for 100. due the 11th ot December, and on | 
» this the tollou ing day (November 10) indo;ted and gave the de- 
1 not lendants another bill of exchange, accepted by Bullock, and 
i Son, dated the 27th of October, 1799, at lix weeks after date, 
en for ioo. and the defendants gave him the following memo- 


Krups WY nuodum; I promiſe to pay to Mr. N. HI. 170l. when his bill 
nil i Ars. Bullock and Son, is paid, which bill J received 
- det Member 10, 1796, (/igned) E. Elliot, and Co, Bull dated 
to be ©%er 27, at fix weeks, fer 500l. ; it was not in contem- 

due | 


plation 
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plat ion of either party to do more than take up the firſt. 
mentioned acceptance of the bankrupt, with the bill of By/. 
lick, and Son; and, therefore, after payment of what was due 
on that acceptance, ſo given as aforeſaid, for the firſt-men- 
tioned parcel of goods, the reſidue was to be returned to thy 
bankrupt : the acceptances by Bull:zc&, and Son, for the 500ʃ 
and allo the bill on Walpole, and Co. for 100. were paid on 
the 11th of December, 1796: on the 13th of December, 
1796, a commiſſion of bankrupt iſſued againſt N. H. who 
was duly declared a bankrupt, and the plaintiffs were choſen 
aſſignees of his eſtate and effects; they immediately applied tr 
the defendants for payment of the 170l. that had been overpaid 
in the ſaid bill for 5ool. on Bullock and Son, purſuant to 
their undertaking above ſtated, when they objected to do it, 
allaging that they then held V. H.'s acceptance for 2301 
above mentioned, and they claimed a right to retain the {aid 
ol. in part of payment of the ſame, though it did not become 
due aud payable till the gth of March following, when the 
tix months? credit for the goods fold to Hedgſon (which was 
their uſual credit, and cuſtomary mode of dealing} expired, 
Tuk Quksriox was, Whether the defendants were in- 
titled to retain the 170/.f Per Cur. The ſtatute 5 Ger. 2, 
c. 30. 1. 28. enacts, that where there are cither mutual 
credit or mutual debts between the bankrupt and any other 
perſon, one debt may be ſet off againſt another, and only 
the balance claimed.” Now, in uting theſe words, the 
legiflature muſt have intended ſomething more than would 
have been expreſſed by mutual debts only: where there ha 
truſt between both parties there is a mutual credit: juſtice 
alfo requires that the whole account on both ſides {hould be 
ſtated, and that the balance ſhould be the only thing to con- 
ſtitcute the debt. Here it has been objected, that the defend- 
ants cannot ſet off the 170/. becauſe it is contrary to theit 
expreſs agreement: but conſider that the bankrupt, by his 
agreement, was bound to pay his acceptance for 230. at a 
future day, but that his bankruptcy diſabled him: that was 
a credit on one ſide; and credit was conſtituted on the other 
by giving a bill whuch became due at a ſubſequent tim”. !! 
is clearly, therefore, a caſe of mutual credit, and it is Jutt 
that one demand thouid be ſet off againſt anather,—P5/76 
to the defendants, 
Tooke v. Hol- Tf a trader become a bankrupt, being under acceptances 
age et a: f large amount, in favour of another ; and that pe: {on, 
Aſhgiees of K . . E 
Dan el, Ea Ter, in whole favour the bills have been accepted (not knowing 
33 Geo. 3. B.R. of the bankruptcy) ſend a parcel of goods, for the ſpecific 
$ Ter. Rag. 215. purpoſe of enabling the bankrupt to diſcharge the accept- 
ances, which parcel is taken by the aſſignees; the perten 
who ſo ſent ſuch goods having paid the bankrupt's accep!- 
ances, may recover back the goods fo ſent after the banks 
ruptc), 


plaintit 
to the 
value 
Daniel, 
tioned, 
ances, 

time 0 
3. 7 
for the 
three b 
payable 
change 
paid, ar 
the two 
baif-gui 
Purſu, 
order to 
the plat 
who ig 
menen 
by the n 
Landon, 

n a box 
Which bj 
Mornin 

You? 


ome 
1 the 
was 
red, 
in- 
b. 2. 
mutual 
other 
| only 
„ che 
vould 
e A 
uſtice 
uld be 
con- 
efend- 
3 theit 
by his 
L at a 
at was 
» other 
1. I 
1s juſt 


»Poſica 


ptances 
pe ton, 
NOWINg 
ſpecific 
accep'- 

pe rton 
accept- 
bank 
rupte Ya 


Bankrupt ( Menment). 


ruptcy ; on the ground that they were ſent for the particular 
purpoſe of paying thoſe acceptances, and that, as that pur- 
poſe was not anſwered, the property in the goods, &c. re- 
mained in him.— This was a ſpecial verdict, in an action of 
trover for three bills of exchange, and a certain quantity of 
guineas. Two years before the bankruptcy of Daniel, it 
was agreed between the plaintiff, a merchant reſiding at Man- 
cheſter, and Daniel, then of London, goldimith, that the 
latter ſhould purchaſe of the former all the light gold coin of this 
realm, which the ie ſhould ſend from Mancheſter to 
Daniel, in London, at a certain ſtated price to be paid by 
Daniel, to wit, at the rate of 20s. 11d. for each guinea ; and 
that the py ſhould, from time to time, draw bills of ex- 
change upon Daniel, for the m:ney due to the plaintiff upon 
fuch ſale of the light gold, which bills ſhould be made payable 
at the end of two months from the reſpective dates thereof; 
ond that Danicl would alſo, from time to time, accept other 
bills of exchange, drawn by the plaintiff for his own cenveni- 
ence; but in ſuch caſe, the plaintiff ſhould remit value to Daniel, 
ta the amount of ſuch acceptances, to anſwer together with the 
hght gold for the different bills ſo drawn on Daniel; by reaſon 
of which agreement, an account ſubſiſted between them, 
upon which, at the time of the bankruptcy of Daniel, here- 
mafter mentioned, Daniel was under acceptances for the 
plaintiff, in the courſe of their dealings, under the contract, 
to the amount of 873/. 76. 64. which ſum exceeded the 
value of all the gold and bills remitied by the plaintiff to 
Daniel, including the gold an bills in the 4 men- 
toned, Independently and excluſively of the ſaid accept- 
ances, upon the balance of the ſaid account, Daniel, at the 
ume of his bankruptcy, was indebted to tne plaintiff in 
$31/. 76. 7d.; and none of the bills ſo accepted by Daniel, 
tor the plaintiff, at the time of the ſending of the money and 
three bills of exchange hereafter-mentioned, were due or 
payable, The plaintiff being poſſeſſed of the three bills of ex- 
change in the declaration mentioned (the ſame being thei un- 
paid, and of the value, &c. therein- mentionzd), and alſo of 
the two hundred and thirteen light guineas, and nineteen light 
half guincas, as of his own bills of exchange and momes, 
in purſuance of the ſaid agreement ſo made with Daniel. and in 
eder to enable him to pay the ſaid bills ſo accepted by him for 
the plaintiff, when f ſhould become due (and being then 
wholly ignorant of Daniel's being a bankrupt, as hereafter is 
nentoned), late in the evening of the 19th of Fuly, 1791 ſent 
ly the mail- caach at Mancheſter, which goes from thence to 
London, the ſaid bilis and monies in the declaration mentioned, 
n a box directed for Daniel, and paid the carriage thereof; 
which bilis ſet out from Mancheſter for London early in the 
morning of the 20th of July, and the monies were then and 
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there partly cut and partly uncut; and the plaintiff, on the 
ſame day, by the ſame mail, alſo ſent a lever addrefled to 
Daniel, in which he advited Daniel, that he had ſent to him 
the money and bills mentioned in the declaration, and tran! 
mitted to him an account of ſome light gold and bills which 
he had ſent on a tormer dav, and alſo an account of the 
bills drawa by the plainutt on Daniel (in number ſix) ſince 
his laſt letter, a few days before. None of the drafts ſo ad- 
viſed to be drawn, upon Daniel, by this letter, were ever 
accepted by him. The letter and box containing the three 
bills of exchange and monies, afterwards, on the 21ſt of 
Jule, were delivered to one Foſeph Heathcote (the meſſenger 
under the commiltion) at Daniel's houſe in London, the 
meſſenger having been in poſſeſſion, from the 19th of July, 
ot the houſe, and of the goods, and effects, of Daniel: and 
the meſſenger paid the porterage for the fame. The verdict 
then ſtated, that Daniel had committed an act of ban:krupt' 
on the 6th of July. 1791, by abſconding ; that the comm. 
iſſued on the 19% of Fuly, on which day, at three o'clock in th? 
afternoon, Daniel was declared a bankrupt ; that on the Jt" 
of July, the aſſignment was made to the defendants , after 
which the meſſenger delivered the bills and guineas to the di. 
fendants, who, at the time witlan-mentioncd, as ſuch aflignee:, 
&c. refuſed to deliver the ſame upon demand to the pramtif, 
and converted, &c. After the commiſſion iſſued, and be- 
fore any of the bills drawn by the plaintiff and accepted by 
Daniel were paid by Daniel, or by the defendants, or pre- 
ſented to them bor payment, and before the converſion above 
ſtated, the plaintitt paid the amount of them to the ſeveral 
holders: and Daniel's eſtate was thereby wholly exone- 
rated therefrom. And the plaintiff was wholly ignora:? 
of Daniel's bankruptcy until after the delivery of ti! 
bills and money to the defendants, But whether, &c." 
This caſ: was very elaborately argued on three ſeveral 
days, aud as the deciſion is of contiderable importance, ad 
Mr. Juſtice BULLER differed from the other judges, it wil 
be necelſary to ſtate the opinions of the judges at ſome 
length. Lord KEN VON, Ch. J. There are various caic5 
in which the ſeparate juriſdictions. of courts of law and 
equity muſt be kept diſtin; it being for the intereſt of te 
public, and the t:.rwarding of juſtice, in a variety of caſes 
that might be put, that they thould not be blended: but in 
the determination of this caſe there can be no difference be- 
tween the rule which ought to prevail in courts of law and 
equity; for equity will go no further than the law. It af» 
pears by the verdict, that the plaintiff and Daniel had pat- 
ticular dealings, not general ones, but contined to one object 
thoſe partics having agreed that Daniel thould accept bil 
drawa, by the plaintitt, who was, from tune to time, te 
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remit light guineas and bills, to anſwer thoſe draſts; and 
whenever the account was to be made up, the debtor and 
cr:dior fide could only conſiſt on one fide of bills drawn by 
e plaintiff, and on the other of money and bills (money's 
worth.) to anſwer tho;e drafts. This being the agreement 
of the parties, they proceeded in the execution of it for a 
eres of time, until at laſt that moment arrived which gave 
112 to the preſent action. The verdict then ſets forth, that 
on the 19th of July, about three o'clock in the afternoon, 
Dame! was declared a bankrupt on an antecedent act of 
bankruptcy; and that afterwards, at a late hour on the ſame 
evening, the plaintiff, being ignorant of the bankruptcy, lent 
le prupeity, which is the ſubjet-matter of this cauſe, in a 
wagon from Mancheſter to London, he paying tor the 
carnage of the goods to London. It aiſo appears, that the 
putt had drawn bills on the bankrupt, to a conſiderable 
mount, but the d.ys of payment nut being arrived when 
tic bankcruptcy happened, they were not proved under the 

m:nhon, but were afterwards paid by the plaintiff, Aud 
the queſtion is, Whether the plaintif}, who has paid the amount 
the bills, can recover, in this form of attion, the property ſent 
um order to ſatisfy them? This is an action of trover ; and 
farious queitions have been agitated at the bar: one of them 
„Whether the gouds, which are the ſubject of diſpute, can 
aking all the circumitances of the caſe as they then food) 
„ Contidered to have been fent under the then ſubſiſting 
grecment? but my opinion will not proceed upon that 
int. It never yet has been decided, I ether er nat a perſon 
91, ating under a previcus agreement, ſends gods to another 
ant whom a commiſſion of bankrupt has been iſſued at the 
me, and who is not only an inſolvent perſon, but d:ſabled by 
me laws of his country from dealing at all, can recover theſe 
ag again, under an idea that the futuation of that other. with 
whem he mcant to deal, was ſa olterea, that it could not be con- 


ſaered ia be a contratt wit! him? It the purchater were dead 


i lie time when the goods arrived, muſt they go to the 
e\tcutor, And other cates of the ſame kind might be pur, 
nich would conſiderably Ciſtreſs the argument, in" the af- 
irmative of the propoſition, that the atignees thould taks 
acte goods, although the vendee were a bankrupt when 
ey were ſent. It may be proper to diſcuis theſe queſtions 
Wien they ariſe; but | will now forbear entering into 4 
cuſhion of that which appears to be an arduous tafk, be- 
cauſe it is not neceflary for the determination of the preſent 
ale, I accede to that argument, which aſſerted that theſe 
gods were ſent for a ſpecial purpoſe. Ihe cate of a factor 
us been fo frequently decided, and fo much taken for 
Fauted for a ſeries of years paſt, that it mult now be con- 
168 nidered 
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of, who afterwards becomes a bankrupt, and the goods remnir 
diſtinguiſhable from the general maſs of his properly, the priu- 
cipal may recover the goss in Lr and i; not driven 19 th! 
neceſſity of proving his debt under the commiſſiun of bankrupt 
nay, if the goods be fold and reduced to money, provided that 
money be in ſeparate bags, and diſtinguiſhable from the factor 
other property, the law is the ſame. Then, taking that as an 
incontrovertible point, it goes a great way to decide this 
caſe: for here all the dealings — theſe parties re- 
ſpeed the accepting of the hills, and the ſending of money, 
or money's worth, to anſwer thoſe bills when they ſhould 
become due. There was uo general trade between the 
parties; no ſending of goods to which any of the fund 
were to be applied: but all the goods were ſent for the 
ſpecial purpoſe of paying the acceptances. That is the 
general ſtate of the agreement ; and that is expreſsly found 
by the jury. The verdi& then ftates, that the two hundred 
and thirteen light guineas, and nineteen light — 
together with the ſeveral bills mentioned in the declaration, 
were ſent by the plaintiff to Daniel, in purſuance of the 
agreement, m order to enable Daniel to diſcharge the other 
bills accepted by him, when they thould become due. Then, 
are not theſe to be applicd to this particular purpoſe ? Does 
not this come within the caſe Ex parte Dumas, 2 Vez. 52. 
and 1 Atk. 232. (1) where there was an appropriation for a 
particular purpoſe, by the ſignature of the letter G.? That caſe 
cannot be diſtinguiſhed from the preſent, by ſaying that the 
property in ———_ was ſent to Daniel for a general pur 
poſc. They did, indeed, conſtitute the general items of 3 
particular account: but this was as much for a particulat 
purpoſe as that was in the caſe of Dumas, becaule all the 
items here, on one ſide: of the account, were the drawing 0! 
bills, by the plaintiff, on Daniel; and on the other, the 
ſending of money to enable the latter to ſatisfy thoſe bills 
and if Daniel had applied the money, or the money's worth. 
to any other purpoſe, he would have exceeded the Jim... 0! 
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(1) „ There Dumas and others (the petitioners), who were merch. 
and who had dealings with the Fu/ians, merchants in London, drew i. 
on Fullany amounting to 1,115/, undertaking to make remittances in order to g 
the bills, and deſiring the Fulliers, at the ſame time, to open a new account 1d 
theſe bills under the letter U (ahuding to anuther houſe of the petitioners at Ca?) 
and to keep this account ſeparate and diſtin*t from their own. The petitioner 
accordingly re nitted levera! bills drawn on mercha ts in London, of the value 0 
1, 146/. The «irons became bankrupts, and two days aiterwards they got ſome 
of theſe remittances, amounting to 566/., diſcounted. Dumas, and Co petitioned 
the Lora Chancellor to have the remittances e- delivered to them, inhiting th 
they were ſent to the Jullians for a ſpecific purpoſe, and were not liable to be . 
plied to any other; and on this ground Lore Chaiwcellor K 7 dwicks ord c hots 
which remained in ſpecie, not diſcounted, to be deliyered up to the p. c474v. 2 
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kis contract. This caſe, then, cannot be diſtinguiſhed in 
principle from that of Dumas, and from the caſe of a factor. 
| am, therefore, bound to ſay, that this property remainin 
in ſpecie, not blended with the other effects of Daniel, hn 
not having anſwered the particular purpoſe for which it 
was fent, the caſe is with the plaintiff, who has a right to 
recover back the goods, he having ſince paid the bills to diſ- 
charge which thoſe goods were ſent. In Harman v. Fiſher, Co- 
per 12 5. (1), Lord Mansfield alluded to the doctrine in Atkyn 
v. Barwick, that the vendees, who were become inſolvent, 
might refuſe to accept the goods: ſo here, the bankruot 
acting as an honeſt man, might have ſaid to the plaintitf, 
that his circumſtances were ſo altered ſince the goods were 
ſent, that he ought not to receive them. But, wnhout agi- 
tating that point, I am of opinion, for the reaſons before 
en, that the plaintiff is intitled to recover. ASHHURST, J. 
t myſt be admitted, that the honeſty and juſtice of the 
caſe are on the fide of the plaintiff, inaſmuch as he has paid 
tne holders of the ſeveral bills for which the bankrupt had 
become reſponſible, and has conſequently exonerated the 
bankrupt's eſtate from the payment of them. It ſeems 
equally clear, that the plaintiff would be intitled to redreſs 
in a court of equity. In ſuch a caſe, I ſhould be extremely 
forry that he ſhould be under the neceſſity of applying to 
that court for redreſs : but it feems to me, that he is not 
under any ſuch neceſſity, and that this court, without in- 
tenching on any principles of law, may give the relief 
which he ſeeks in this form of action. Bankruptcy leaves all 
things in the ſame ſituation in which they were at the time; 
and conſequently the afſignees, who ſtand in the place of the 
bankrupt, cannot be intitled to any property, to which the bank- 
rupt himſelf is not intitled. Then conſider whether the 
goods, which are the ſubject of this action, can be taken to 
be the property of the bankrupt. It is found by the verdict, 
that he became a bankrupt befere the goods were ſent by the 
plaintiff, and the bankrupt being under an incapacity of ac- 
yuring property, the ſending of theſe goods to him muſt be con- 
red as a nugatory att; at that time the bankrupt was a non- 
entity as to all contracts. But, however that may be, the 
ground on which Lord Kenyon has conſidered this queſtion, 
is incontrovertible ; and, b deciding on that ground, we may 
avoid the difficulties — the firſt point. That ground 
is, that where goods are ſent by one man to another, for a par- 
ticular purpoſe, and they have not been (and cannot be) applied 
i that purpoſe, the former may recover them back again. Now 
It appears on the record, that theſe goods were tent for the 
expreſs purpoſe of paying the bankrupt's acceptances ; and 
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that purpofe not having been anſwered, as it eould not be, 
the plaintiff may retake his goods. On this ground, juttice 
hor ety, and law, coincide, The cale Ex parte Dumas i; 
directiy in point; for there the Lord Chancellor could only 
have ordercd the goods to be delivered in ſpecie, on dhe 
idea that the property remained with the petitioner +,— 
BuLLER, J. (contra) I have always thought it 5%) 11. 
rious to the public, that different rules ſhould 22 in the 
different courts, on the ſame mercantile caſe. It ſome times 


indeed, happens, that in queſtions of real property, court of 


law find themſelves fettered with rules, from which they 
cannot depart, becauſe they are fixed and eſt-blithed rules; 
though equity may — not to contradict, but to c. 
rect, the ſtrict and rigid rules of law. But in mer cant l 
queſtions no diſtinctian ought to prevail. The niercantile du 
of this country is founded on principles of equity; and wen 
once a rule is eſtabliſhed, in that court, as a rule of property. i 
ought to be adopted in a court of law. For this realtor, cours 
of law, of late years, have ſaid that, even where the Ction 
is founded on a tort, they would diſcover ſome mode ct ce— 
feating the plaintiff, unleſs his action were allg, founded on 
equity; and that though the property might, on legal grounds, 
be with the plaintiff, if there were any claim or charge by 
the defendant, they would not conſider the retaining of the 
goods as a converſion. In conſidering this cale, it ſeems to 
me that two queſtions will embrace all the circumſtances 
it; Firſt, Whether or not there was any appropriation ol 
theſe bills to the diſcharge of the acceptances made by the 
bankrupt ? Secondly, What is the effect of an act of bunk- 
Tuptcy, in the ſtage in which it did happen in this caſe * On 
the firſt queſtion, no caſe directly in point has bven produced, 
as having occurred either in a court of law or equity; tor ll 
ſeems to me, thit that, Ex parte Dumas, is diſtinguithable tron 
the preſent. There the account was opened by Dumas Ii 
Jullian, in the letter G.; therefore, as between thoſe partie 
the account G. ſtood as the account of @ different perſon, 
and a different correſpondent with Jullian. And Lord Har 
wicke only ſaid, That as the parties had opened a par.icular 
account, as diſtinguiſhed from the general accoun', 4 
which was to be conlidered as the account of a ditterent 
correſpondent, the aſſignees of Jullian ſhould not blen that 
account with the general one, though they were both opened 
between the ſame partics. But that is by no means this cas, 
for here was no particular account between theſe parties. l. 
we were to ſay, that there was, it would equally extend to 
all caſes where a tradeſman dealt in one commodity on; 
and then the law would be thus; if a man dealt in tobacco 
to any extent, but in no other article, all his dealings in th. 
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count; but it would be a general account, if his dealings 
were extended to ſeveral articles. But I cannut accede to 
ſuch a propoſition. According to my ideas, it muſt be one 
entire tranſaction, in order to make a puticular account; 
as if A. by letter, order certain goods to be ſent to him, and 
incloſe in that letter bills to a given amount to pay for thote 
goods: that is one entire tranſaction, and it may be called 
an appropriation of thoſe bills to anſwer for the goods. But 
there is nothing of that kind here: theſe parties had not a 
particular tranſaction only in their contemplation, bur they 
came to a general agreement, which was to form the baſis of 
a general dealing between them to any extent, and to be 
continued to an indefinite length of time. No doubt can be 
entertained reſpecting this agreement, for it is found in ex- 
preſs terms in the verdict ; according to that, Dæniel was to 
purchaſe of the plaintiff all the ligbt guineas, which the latter 
ſhould ſend at a certain price ; the plaintiff was to draw on 
Daniel for the money due upon ſuch ſales, the bills to be 
payable at the end of two months; and Daniel was alſo, 
irom time to time, to accept other bills to be drawn by the 
plaintiff for his own convenience. This agregment was en- 
ferred into in 1789, and the parties continu-d to act under it 
tor two years and upwards, before the bankruptcy of Daniel. 
It was not ſtipulated that the parties, in their dealings, ſhould 
de confined to a certain quantity of light gold, or to any pre- 
ciſe value: but the plaintiff was to ſend al! the ligiit guineas 
which he could colle&t. This, therefore, was a general 
agreement in the outſet; and, if fo, I think it puts an end to 
the firſt part of this caſe, If this were not a general ac- 
count, in what does the particularity contiitf Theſe two 
»er{ons continued to deal generally together, as far as they 
could extend their dealing, which excludes the idea of a par- 
cular account. Then the plaintiff mult come in under 
Daniel's commiſſion. —The next point to be contidered is, 
tte effect of the bankruptcy. And I think that ſome points 
have been made by the detendant's counſel, which h.ve not 
been anſwered. They contended that when theſe goods 
came to the hands of the aſgnzes, the property was veſted 
in them; and, if ſo, that nothing has happened ſince to diveſt 
tv This is an important part of the caſe; and, therefore, it 
is material to conlider, whether or not this property was 
reſted in the aſſignees. It has been held, that bankruptcy 
does not put an end to the contract: that was fo ſtated by 
Lord Kenyon and myſelf, in Ellis v. Hunt; and that doctrine 
was not then new; for in Haſwell and others v. Hunt and 
others, aſſignees of Lacey, the fame point was ruled. ¶ Here 
Mr. J. Buller read the following note of this caſe; © In 
trover, the caſe was this: Lacey came to the plaintiffs, and 
bought a parcel of tobacco, to be paid for in ready money: 
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this was in the morning. He left orders, at his houſe, for 
receiving the tobacco, and the ſame day went to France to 
abſent himſelf from his creditors. After he was gone, the 
plaintiiF's ſervant brought the tobacco to Lacey's houſe, but 
had no oriers to make any demand of the money, but only 
to deliver the goods. The queſtion was, Whether this was 
a complete ſale, ſo as to veſt the property in Lacey, or whe- 
ther his bankruptcy, between the fale and the delivery, was 
ſuch a iraud as avoided the tale by non-payment of the 
money? Lord Ch. J. Eyre held, that the ſale was made com- 
plete 4 the act ot the plaintiffs, who, by delivery of the goods, 
without demand of the money, veſted the property in Lacey 
by their own aſſent, as a complete fale ab initio, without 
ready money; and the plaintiffs were non- ſuited. G. Hall, 
E. 2. G. J. Burnet's M. S.“] It ſeems then eſtabliſhed, 
tht bankruptcy does not, at all events, put an end to the con- 
tracts of the bankrupt. After the bankruptcy, ſeveral con- 
tracts have been held to be binding on the bankrupt, though 
the creditors could not prove their debts under the commiſ- 
lion. It is, therefore, material to ſee, by the ſpecial verdict, 
what the agreement here was, and when it commenced. 
The foundation of this dealing was the agreement which 
was made two years before: the next ſtage, in the caule, 
was the acceptance of the bills, which had been previouſly 
drawn by the plaintiff on Daniel; at the time of the bank- 
ruptcy, Daniel was under acceptances, to the amount of 
more than 800/, It appears then, that a ſubſtantial part of 
the contract was carried into execution at the time of the 
bankruptcy; and the caſes J have mentioned, ſhew, that ſo 
far from what was afterwards done being void, it muſt be 
ſupported, in order to put the bankrupt on a fair footing 
with the plaintiff” Then, what was the ſituation of things 
at the time of the bankruptcy, for that is the material time 
to be attended ti. The bankrupt was then under acceptances 
to the amount of 873. and had only goods in his hands of 
the value of 5311. on this agreement. This property was 
then veſted in the aſſignees; and how could it be altered af- 
terwards? Not by the bankrupt, becauſe all his effects were 
veſted in the hands of his aſſignees, for other purpoſes. Add 
if the bankrupt could not diveſt this property, on what au- 
thority could the plaintiff do ſo? It has been contended, that 
the plaintiff might retake theſe gouds after Daniel's bank- 
ruptcy, in order to repay himſelf, more than the other cre- 
ditors: but it cannot be permitted to him, to carve out for 
bimſelf; the inſtant the bankruptcy happened, he ſtood in 
the ſame ſituation with the other creditors, over whom he 
could not gain a preference by his own acts. To hold that 
he could, would be to open a door to contrivance; particular 
creditors would carve out for themſelves, and leave very _ 
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for the reſt. If, therefore, at the time of the bankruptcy, 
the plaintiff could not have retaken theſe goods, I think 
that he cannot acquire a right to do ſo by any ſubſequent act 
of his own. It was well put by the defendant's counſel, that 
if the plaintiff had become a bankrupt after Daniel had ac- 
cepted the bills, Daniel's property would have been liable. 
Or, ſuppoſe Daniel had never obtained his certificate, he might 
be arreſted for this very ſum ; and yet, it is ſaid that, in con- 
ſcience, he ought not to have taken theſe goods when they 
came. But it ſeems to me, that the conſcience of the caſe, 
at the time of the bankruptcy, was with the bankrupt; for 
he was then liable for theſe acceptances, and had not ſuffi- 
cient in his hands to pay them. With regard to one part of 
the verdicꝭ, where it is found that the — in queſtion were 
ſent by the plaintiff to Daniel, in order to enable the latter 
to pay the bills accepted by him,“ and on which conſiderable 
reliance has been made in the courſe of the argument, thoſe 
words muſt not be taken by chemſelves, but the whole agree- 
ment muſt be conſtrued together; and then it will appear, 
that they were not ſent to pay particular bills, but, on 
the general account which ſubſiſted between the parties, to 
pay all the bills which ſhould become due. Theſe were 
merely ſent to put them into caſh, in order that Daniel might 
repay himſelf. On the whole, therefore, it appears to me, 
that the juſtice of the caſe, conſidered at the time of the bank- 
ruptcy, is with the bankrupt, as well as the law of the caſe. 
Grose, J. This is one of thoſe unfayourable caſes under 
the bankrupt laws, where an endeavour is made to tike the 
property of one man to pay the debts of another. There 
can be no doubt, therefore, about the juſtice of the caſe; for 
the plaintiff has paid the acceptances of the bankrupt, and 
the goods were only ſent to the bankrupt for the expreſs 
purpoſe of paying thoſe acceptances. The form of this 
action is trover; and the queſtion is, Whether the property 
of theſe goods be in the plaintiff or the defendants ? There was 
a time when the excluſive property was clearly in the plain- 
iff: then, it may be aſked, has it ever been in the detendants, 
or, if it have, has it ever reveſted in the plaintiff. "The de- 
tendants claim a right to retain theſe goods under an agree- 
ment; and in the argumeit, they conſidered this as a cafe of 
goods fold and delivered under that agreement: if it really 
were a fale of the goods under the former part of the agree- 
ment, | thould have conſiderable doubts about the caſe. But 
the words of the agreement are material to be contidered ; 
for I think that it conſiſts of two parts, and that the tranſ- 
action on which this queſtion ariſes, grows out of one part 
of it only. The firſt part of the ageement was, that the 
bankrupt ſhould purchaſe of the plaintiff afl the light gold 
that the lat:er ſhould ſend, aud that the plaintiff ſhould draw 

ills 
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bills upon the bankrupt for the money due upon ſue! ſale, 
pavable at the end of two months; the other part of the 
agieemeont was, that Daniel thould, from time to time, accey! 
other bilis drawn by the plaintiff for his own convenience, 
and that the plaintiff ſhould in ſuch caſe remit value to 
Daniel to the amount of ſuch acceptances, to anſwer, toge- 
ther with the light gold, for the different bills fo drawn on 
Daniel. "Then let us ſee whether what paſſed between theſe 
partics, under the firſt part of the agreement, can be con- 
fidered as a caſe of goods ſold and delivered: if the gold i 
to be conſidered as goods fold to the defendant, then bill 
were to be drawn by the plaintiff on the bankrupt, at two 
months: but in the verdict, not a word is ſaid about the bills 
being drawn for the light gold mentioned in the verdict. 


Ihe ſtate of the tranſaction, at the time of the bankruptcy, 


was this; there were acceptances by the bankrup! to th! 
amount of 873/. over and above the gold and bills in que- 
tion. Now; the bankrupt being under ſuch acceptances 
what was the probability of the tranſaction? Not thu 
the plaintiff would ſell the gold, but that he would remic 
goods to diſcharge the acceptances. However, we are no! 
left to determine on conjecture, or probabilities, on a ſpeci 
velit ; for it is expreſsly found as a fact, that the plain it. 
in order to enable the bankrupt to pay the acceptances when 
they ſhould become due, ſent the goods in queſtion; and it is 
alſo found, by the verdict, that thoſe bills were afterwar 
paid by the plaintiff. "Then the purpoſe, for which the pro- 
perty in queſtion was ſent, was anſwered by. the plaintit 
himſelf; and that lets in the doctrine of Lord Hardwicke, it 
the caſe Ex parte Dumas, which J conſider immediate'y an; 


directly in point. The inſtant the acceptances were take! 


up by the plaintiff, and the end for which the goods wert 
ſent was anſwered, I conſider the property as revelled in thc 
plaintiff, But it has been aſked, When and how was tis 
property reveſted in the plaintiff? J conſider it to have bee! 
a qualified and conditional property in the defendants; it wi» 
not veſted in them as an abſolute and unconditional proper 
by the tranſmiſſion for a particular purpoſe. It was velics 
in them only for a ſpecial purpoſe, and the inſtant that pur- 
poſe was anſwered in another way, the property was reveſtc 
in the plaintiff, "Then it was aſked, What would have been 
the cate had the acceptances been diſcharged by the bank- 
rupt ? I anſwer, that in ſuch a caſe the purpoſe for which 
they were ſent would have been anſwered by the bankrup!, 
and then the plaintiff would have had no property in he 
goods; then that propertF, which was before conditiona 
would have become abſolute in the bankrupt. T his cat 
comes directly within that of Dumas; for here the god 
were ſent for a particular purpoſe; the property _ 0 e 
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defendants for a particular purpoſe ; and as ſoon as that pur- 
poſe could not be anſwered by the bankrupt, or was other- 
wite anſwered by the plaintiff, the property revelled in the 
plaintiff; and therefore, I think, he may nuaintain this ation 
of trover, to recover back his property, or the value of it. — 
Per Curiam, judgment for the plaimiff. 


123 


A writ of error having been brought on the above judg- Hollingworth 


ment, it was twice argned in the Exchequer Chamber, and 


now the judgment of the Court was delivered by Eyre, Ch. J.; 


et al. v. Teoke, 
Ei. Ter. 35 Ges. 
In the Ex. 


as follou s: We are all of opinion, that this judgment ought Ch. in Er. La. 


to be affirmed. The right of the parties to the light gold and 
bills, which are the ſubject of this action, appears to depend 
principaily upon the true conſtruCtion of tie original agree- 
ment between Yoke and Daniel, made two years and upwards 
betore the bankruptcy; that agreement contiſted of two 
barts; one being a contract for a bargain and ſale of light 
gad by Tooke to Daniel, at a given price, to be paid for by 
bills of exchange, payable at two months; a {imple and un- 
embarraſſed tranſaCtion : the other being a contract, the effect 
ot which was, that Daniel ſhould become Tooke's banker; 
chat he ſhould accept his bills Tote remitting value to the 
amount of ſuch acceptances, in bills and in light gold; that 
s plainly the effect ot the latter pait of the agreement. They 
might have dealt as mere merchants, the one ſelling and 
tae ther buying this article of light gold, and paying for it 
according to agreement; and had this been a cafe of that 
kind, the tranſaction would have had one complexion, and 
tie argument upon it would have taken one courſe. But as 
tiey might act in that manner, ſo they might, upon the latter 
branch of the agreement, act as principal and factor, or prin- 
cipal and banker, and not as mere merchants; and the idea 
ot bargain and ſale would enter no farther into their tranſ- 
actions upon that branch of the agreement, than merely as 
© went to fix the price at which the light gold, which ſhould 
de remitted from time to time, ſhould be carried to the ac- 
count of Tooke as caſh, and be applied by Daniel as Tozke's 
agent, in payment of the acceptances which he had made on 
the credit of Tooke: there would certainiy be this mixture of 
bargain and fale in any tranſactions waich thould take place, 
even under the latter branch of the agreement, which, in 
cther reſpects, would be the tranſaction of principal and 
tactor, or principal and banker. But though there be this 
Wxture, yet the caſe of the light gold cannot, in reſpect of 
kt circumſtance, be ſeparated from the cafe of the bills: if 
Daniel were to be conſidered as factor or banker only, with 
reſpect to the bills which ſhould be remitted, he ought to be 
conſidered as banker or ſactor only, as to the light gold, with 
1 agreement on his part to apply that light gold in payment 
vi ts acceptances, at the rate fixed in the former part of the 

agreement: 


Ter. 35 Geo. 3. 
2 Hen. Black. 


— — —— — 


— —— — 


— — 
— — — 


— 


2 — mac 
M—_ * A . 


Bankrupt ( A/igrment ). 


agreement: in a word, the bargain and ſale of the liglit poll, 
when conſidered under the ſecond branch of the agrecmem, 
as a remittance to pay the acceptances, is but one incident jy 
the buſineſs of the principal character of factor or banker, 
Now if it can be eltablithed, that Toote and Daniel ated in 
the characters of principal and factor, their reſpective rights 
of property are very eaſily aſcertained: the general right of 
property would be in Tote, the ſpecial right of proper 

in Daniel, to enable him to execute the commiſſion wil 
which Tale had intruſted him; and he would alſo have a 
lien as againſt the general property of his principal for the 
balance of his account. In this way of conſidering the caſe, 
we may lay all this ſtory of the bankruptcy intirely owt af 
the queltion ; for ſuppole Daniel had remained ſolvent, Tal- 
might at any time have paid him his balance, including any 
acceptances ke might be under, and have withdrawn his ei- 
ſects out of Daniel's hands, and there could have been no 
room for a queſtion betw en them, but merely as to the pro- 
fit upon the light gold eſtimated at the price in the agree. 
ment: now that would depend upon the queſtion, Whether 
the light gold was ſold under the firſt part of the agreemen!, 
or whether it was to be conſidered as a mere article of re- 
mittance under the latter part? and according to my view of 
the caſe, I think that queſtion would be decided again: 
Daniel. The aſſignees ſtanding in the place of Daniel cer- 
tainly can be in no better condition than Daniel himſelf: 
they may be in a worſe condition, if many of the arguments which 
we heard at the bar, and of which we have an account in print, 
are well founded. But theſe arguments take a very wile 
compaſs indeed; they involve points of conſiderable difficulty, 
upon which we have not formed an opinion, and upon which, 
perhaps, an opinion ought not to be formed, till the points 
come judicially and unavoidably before the Court. If that 
diſcuſhon can be avoided now, I think we do our duty by 
delivering an opinion upon narrower grounds. The ground 
J have taken is very diſtincily marked, and very well in. 
forced in the argument of one of the judges of the Coun 
of King's-Bench (1). He concludes ſomewhat differently 
from me, but the groundwork is there. In my opinion, 
may be ſuſtained, it ſteers clear of all difficulties, and it reaches 
the ſubſtantial juſtice of the caſe, becauſe it meets the only 
argument of conſiderable weight that ſtruck my mind, name- 
ly, the poſſibility that the bankrupt might have been the 
creditor, and the injuſtice which would — been done to 
his eſtate, if theſe effects could, on account of the bankruptcy 
have been withdrawn from the maſs of his eſtate, Now as 
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the principle upon which my opinion proceeds is, that the 


bankrupt would have had a lien upon theſe effects for every 


thing for which his eſtate was creditor, that difficulty is re- 
moved. Upon this ground, I concur in thinking, that the 
judgment in this caſe ought to be afhrmed, and it is the una- 
pimous opinion of the Court that the judgment be affirmed. 


Alſo bills remitted to a factor or banker, while unpaid, Zinck z. We 


are in the nature of goods unſold; and if the factor becomes — et - Tr. 
N er 17 Geo. 3. 
bankrupt, muſt be returned to the principal, ſubject to ſuch Cg 7 ill 


lien as the factor may have thereon. — Thus, in an action Rc. 1184. 
upon the caſe, for money had and received to the plaintiffs uſe, 
a verdict was found for the plaintiffs, damages 2571. 15s. 
ſubject to the opinion of the Court, on the following caſe: 
The plaintiff, previous to Novembcr, 1776, employed the 
bankrupt, Fenner, as his agent or banker in London, and 
d:.w bills on him under an agreement to make remittances 
to anſwer the fame when due: on the 8th of November, 
1776, Jenner tranſmitted to the plaintitf an account current, 
including all the accepted bills then running on Fenner, up to 
November 3ot':, which amounted to 1,0221. 5s. 114. and the 
whole balance due to Jenner, including thoſe bills, was 
5137“. 16s. 7d. On the 15th of November, the plaintiff 
ſent by the poſt to Fenner a bill for 15cl. which was received 
the 18th, and became due the 18th of January. Oa the 
16th of November another bill of zool. was ſent by the 
plaintiff*s order to Jenner, who received it the 19th, 2nd the 
ſame became due on the 18th of January following, both 
which bills were paid in due time to the defendants. On the 
lame 16th of November Jenner ſtopt payment, and became 
2 bankrupt, by abſconding in the afternoon of the 18th of 
November, previous to wluch the 150%. bill came to hand 
before the receipt of that bill, the plaintiff owed Jenner (on 
the bill account, and for a commiſſion of bs. 84. per cent. for 
tranſacting the ſaid bill buſineſs, and for intereſt of ſuch 
monies as happened to be in advance) a bill of 195. 13s. 2d. 
The two bills were depoſited, on the 21ſt of November, by 
Fenner clerk, in the hands of Staples, and Co. who wrote 
them ſhort oof gona book: no part of the acceptances of 
1,022/, 5s. 11d. was diſcharged by Fenner, but the bills were 
alterwards paid by the plaintiff. On the whole account, the 
plaintiff charged the aſſignees with the ſaid 4501. the amount 
of the two bills, and with 3/. 8s. 2d. being the commiſſion 
charged for the payment of the 1,022“. 5s. 11d. (which was 
never paid) in all 453. 85. 2d. out of which, deducting the 
tormer bill of 195/. 135. 2d. there remained the ſum of 257/. 
155, tor which the verdict was given, ſubject to the opinion 
of the Court, whether the plaintiff had a right to recover it. 
ken Cur, The plaintiff ought to recover; though the bills 


were depoſited at the banker's, the bills are in the ſame ſitu- 


ation 
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ation as if they had lain in Jenner's ſcrutoire: it is clear tha! 
Fenner mult be conſidered as a factor, and the bills (while 
unpard) in the nature of goods unſold : when ſet ſhort in the 
banker's book, they are only conſidered as a depoſit, and the 
property is not altered: they arc remitted by Zinc to Fenn 
tor a particular purpoſe; firſt to diſcharge the balance 0 
195. 125. 2d. and the reſidue fo far as it will extend to in. 
demuiſy him againſt the acceptanccs of 1,922. 5s. 11d. which 
he had made ot Zinck's bills; thus far ennes, and his aſſignees 
who repreſent him, had a lien on the 450/. worth of hills 
remitted. But thoſe acceptances never being completed, 
or the bills paid, this reduces the lien to 195. 13s. 2d. de- 
ducting thereout the commiſſin on the impoſed acceptances, 

p ard the balance, after diſcharging this lien, ought to be re- 
ſtored to the plaintiff, and it is recoverabie in this action on 
the ſame princip.c, as money paid by miſtake. —Poteo to the 
plaintitt. 


vraleer er a,, Aff. It a bankrupt, after his certificate, and who trades again 


ee. are tor himſelt, is left for ſeveral years in poſſeſſion of his hot: 
+1441. Nhouſhold-goods, and furniture, in order to afliſt in ſeitling the 


Hi. Ter. 20 Ge, Affuits of the bankrupt's eſtate, the aſſignees repeatedly ſtating 
3- 1 Bug. 317. the goods, &c. in their accounts with the credſtors as part ot 
3 Ter. Rp. 321: the cſtate, ſuch poſſeſſion does not veſt the goods in a'i1gnee; 
under a ſecond commiſſion. In this caſe, a commiſſion iſſued 

againſt Bean, in Auguſt, 1772, under wv hich he obtained his 

certificate: he never removed from his houſe, or were the 

furniture, hou{ho!d-goods, and plate, ſold or removed, but he 

remained in poſſeſſion of them; and after his certificate en- 

caged in trade on his owa account, and continued to trade 

till ſome time in the ſummer of 1779, and after the execution 

in queſtion: but ihough he traded for himſelf, he was con- 

tinued in the houſe by his aſſignees, as an agent for them, in 

getting in and ſettling his affairs; and in all the ſtatements oi 

the bankrup:'s eſtate and ettects, which they had laid betore 

his creditors, at different times, down to March, 1773, the 
houſhol”-300ds in queſtion, which had been inventoric« ard 

valued immediately after the commiſſion iſſued, were included. 

In March, 1779, an action was commenced againſt Bean by 

wo creditors, Davis and Prothero, who afterwards recovered 

a judgment, and ſued out a fier: facias. The execution came 

in in June, and about the ſame time the affignees had the 

goods again appraiſed, when they were valued at 353; tle 

preſent action was co:rmenced on the 11th of Novemver, 

1779, and two days after a ſecond commiſſion iſſued again 

Bean; the time of the act of bankruptcy, on which this le- 

cond commithon was grounded, did not appear: the preieit 

laintiff proved a debt under it —A queſtion was raticd, 

Whether Bean's poſſeſſion was not ſuch as intitled the aſſig- 

nees, under the ſecond commifion, to the gouds, by * 


ef the 
tizhed t 
cies h 
10N mi 
Itruc OM 


{ veſtion 


[ ſeen 
1 ur 
Laie of | 
turniſhec 
Beat ga 
ue Citrate 
kind hay 
ort of ( 
7 * 
ey ſha! 
he reput 
n 2 ſhop 
ITNture 
funſture. 

If a u 
tended hy 
truſtee 
alle if thi 
be no fra 
t his del 
race, an 
tuſtee fo 
by which 
« the mat 
been ag 
& (hould | 
* Uifpoſal 
„at her « 
*excluft1 
um trade 


—  — — 


112 
1 On 
the 


ain 
8 

Jule,; 
the 
ting 
rt of 


Con- 
ny in 


s Ol 


5 
mber, 
gal iſt 
us 1e- 
Teient 
raticd, 

aſſig- 
vurtue 


ot 


for even Years. 
point, as [ think the words in the ſtatute, erder and diſpo/ition, 
are very vague: it may come often before this Court: this does 


ne eltate in lieu of the rent. 
kind have much more of fact than of law in them. The 
tort of poſſeſſion, diſpoſition, &c. are facts to be proved; and, 


dey ſhall be reputed owners.“ 
the reputed owner. 
n a ſhop may be within the ſatu es; but poſſeſſiun of the 
uruture in a houſe, is no more evidence of a right to that 
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ef the ſtatute 21 Fac. 1.? Lord Mansfield, Ch. J. IJ am ſa- 
tizhed the caſe cannot be brought within the ſtatute; many 
es have ariſen upon this act where the party left in poſſeſ- 


on might ſell: but Bean had not, with the conſent of the 


nue owner, any diſpoſition of the goods; he never pretended by 
any act of his, to diſpoſe of them: if he had told them, it 
would have been a breach of truſt towards the plaintitfs. 


It I fend my plate to a banker's, to be ſure he may diſpoſe 


of it; but he has not my permitlion or content fo to do: the 
owner here never conſented that the bankrupt ſhould have 
the diſpoſition of the goods. | 
eveſtion on the ſtatute, the words are, © If the bankrup's take 
von them the ſale or ditpoſition as owners.“ Bean could not 


Willis, J. With regard to the 


; but he was permitted to uſe the goods, as vitible owner, 
I ſhall not give a deciſive opinion on the 


ſeem to me to be like the cafe of plate ſent to a banker's. 


bart, J. The ſtatute certainly does not extend to every 
ie of poſſe hon; not, for inſtance, to the caſe of a ready- 
urniſhed lodging. 1 look upon this in the very fame light; 


dean gave his ſervice in ſettling and arranging the atlairs of 
Buller, J. Queſtions of this 


r the conſideration of the jury: the ſtatute fays, * whereof 
Here the bankrupt was not 
Poſſeſſion of the goods expoled for ſale 


unture, than of a right to the houſe (1). 
If a woman, before marriage, with the conſent of her in- 


tended huſband, conveys ail her ſtock in trade and furaiture 


n trultees, to enable her to carry on her buſinets ſeparately: *p,nkropr, Ea: 


adit the huſband do not intermedile with them, and ticre 


his debts. — In trover for goods, contifting of certain cl in 
race, and ſome furniture, brought by the plaintiff, who was 
ruſtee for the bankrupt's wife, under her marriage ſettlement ; 
by which deed, made previous to her marri ige, after re citing 
« the marriage agreement between the parties, and that it had 
* been agreed that the wife's ſtock in trade, book debts, &c. 
* (hould be aſſigned to a truſtec, in truſt for her ſeparate uſe and 
Uſpoſal, and to the intent that ſhe might carry on her trade 
i her own riſk and charges, and for her own ſeparate and 
| xcluſive benefit; the aſſigned to the plaintiff all her ſtock 

n trade, and other effects, at, in, or about, and belonging to, 


— —— 


— 


I — —EP—œ— 


(1) See the Caſe of Collins v. Forbes infra, 
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« the apartments then in her occupation, being part of : 
© houſe, No. 78, in Welbeck-ſtreet, and alſo the book, and 
other debts then due and owing, and thereafter to grow du: 
* to her in the courſe of her buſineſs (of a milliner ), and 20 
« other her monies and effects in her ſaid trade; in truſt for 
« her ſeparate uſe,” &c. There was no ſchedule of the good; 
annexed to the truſt-deed, or referred to therein, but the fur. 
niture in queſtion, and ſome other articles were contained in 
an inventory kept by the truſtee. For ſome time after the 
marriage the wife carried on her trade in Welbeck-ſtree, 
ſeparately from her huſband, who was a linen-draper in 
Mary-le-bone-(treet; but latterly all her effects were removel 
to his houſe, and ſhe carried on her trade in a ſeparate apart- 
ment there. It appeared that the huſband paid the rent oi 
the houſe, and had been at the expence of fitting up the ſhop, 
but there was contradictory evidence with reſpect to the 
manner of the wife's carrying on her buſineſs, wlicther for 
her own ſeparate uſe or not. The jury found that it was mt 
carried on ſeparately, and gave a verdiet for the defendant: « 
to the ſtock in trade, but found a verdiet for the plaintiff fr 
the furniture. As to which latter, the' defendants coun 
moved to ſet aſide the verdict, and grant a new trial; on tle 
ound that the truſt-deed did not protect this property; and 
af it did, that the aſſignees were entitled to keep poſſeſſion of 
it by virtue of the 21 Fac. 1, c. 19. PEK Cur. Loid Kenym, 
Ch. J. How far it would have been wiſe to have determinel 
originally that the actual poſſeſſion ſhould be conlidered as 
deciſive evidence of all property, is a queſtion now too late 
to be diſcuſſed. Becauſe, as far back as the year-books (1), 
a chattel was limited to A. for life, and afterwards to B. In 
modern times, the courts, proceeding upon the ſame principle, 
have ſaid that perſonal property may be carved out in the 
ſame manner, and poſſeſſion given to one for life, and then 
over. Now in this caſe, before the bankrppt's marriage, 3 
formal ſettlement was made of all the wife's property, wich 
the conſent of both parties. Tt is true, indeed, that there was 
no enumeration of the articles of which her property con- 
ſiſted; and though that circumſtance was mentioned, with 
— Mansfield, in Cadogan v. Kennet, it docs 

not follow that he would have been of a different opinion, 
if that circumſtance had not exiſted in that caſe: And 
I do not ſee what difference it could make; for « {clirice 
conveys no information to the reſt of the world; it e 
annexed tothe ſettlement, its exiſtence would only b- «60 +0 
to the parties intereſted in it; and therefore ſuch a ti 191 
as this would be equally open to fraud, if there had I: 3 
ſchedule of this furniture as it is now. But the jury 0-07, 


— 


(1) 37 Hen, 6. 30. 
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by their verdict negatived fraud. And at the trial, the fur- 


niture claimed as the wife's 2 was fairly identified. 


Neither do I think that this caſe is affected by the 21 Fac. I.: 
the words of that ſtatute furniſh an anſ.ver to the defendant's 
argument; for they are © that if any perſon ſhall become 
& bankrupt, and at ſuch time ſhall, by the conſent of the true 
© owner, have in his po//-/fion, order, and diſp:fition, an 
goods whereof he Ce reputed tx and aks 
upon him the ſale, alteration, or diſpoſition, as owner, &c. 
the commiſſioners may ſell, &c. AsHaursT, J. Of 
the ſame opinion. BULLER, J. I think the verdict bears 
rather hard upon the wife, reſpecting the ſtock in trade: for 
the weight of evidence is, I think, againſt the defendants 
upon that point; and there is no pretence to ſay, that there 
was fraud in any part of the cate. This motion has been 
made on two grounds; firſt, that there was no invento 
or any ſpecific account, of the furnitute, annexed to the tral 
lo as to identify the wife's property; and 2dly, that the de- 
ſendants are intitled to theſe 9a under the 21 Fac. 1. 
c 19. With reſpect to the latter point, it is ſufficient to ſay, 
that the huſband had not the order and diſpoſition of this pro- 
erty with the conſent of the real owner, The truſtee was 
the legal owner; and he gave no conſent for ſuch purpoſe : 
and the wife's poſſeſſion, in the manner proved at the trial, 
15 no evidence of fraud; for ſhe was the agent for the truſtee. 
The objection ariſing from the want of a ſchedule annexed 
has no weight: if a ſchedule were neceſſary, here was an 
nventory, which will ſufficiently anſwer the purpoſe. But 
| think it is unneceſſary, conſidering the nature of the pro- 
perty; it was not always to remain in the ſame ſtate; the 
very object of the ſettlement was, that the wife ſhould ell 
te goods and purchaſe others, in order to make a profit of 
nem. GRosE, J. Concurred.—Rule diſcharged (1). 


If a perſon, ſubject to the payment of exciſe duties, who _ 33 


convicted after the aſſignment of his effects, the double Geo. 3. B. R. 
uties are a lien upon the exciſeable commodities, utenſils, 2 Doug. 422+ 


u in arrear for the ſingle duties, becomes a bankrupt, and is 


and materials, in the hands of his aſſignees; and the com- 
miſioners or magiſtrates may authoriſe the penalty to be 
levied upon all ſuch commodities, and all the materials, pre- 
2 _—_ and veſſels for making thereof, in — 
u//o1y of the bankrupt, or any perſon or perſons in truſt for 
n. PER 1 Ch. Tue aſſignees 
Uo, by privity, ſtand in the place of the bankrupt; they 
ne his repreſentatives; every equity that would affect him 
liey are liable to; if he has a thr they muſt redeem ; 


(1) See the caſes of Cadegan v. Kennett ; and Hoſdlinton v. Gill, under title 
kon AND Fame, 


Vor. II. K and 


— 4 — — 1 
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Mic. Ter. 36 
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6 Ter. Rep. 43. 


N Mace v. Cadell, 

4% Mic. Ter. 15 

- Geo. 3. B. R. 
CM. 232. 
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and there cannot be a queſtion but that as to this ſort of lien, 
the aſſignees and the bankrupt are the ſame : it has been 
2 ſo determined, Attorney-General v. Sinclair, and 
Rex v. Fowler, 2 Doug. 415, 410. 

But if the warrant be iſſued to levy the penalty on the good; 
of the bankrupt generally, it will be bad, and cannot juſtify 
the ſeizure of goods in the hands of the aſſignees.— In this 
caſe the exciſe officers had ſeized goods in the hands of af- 
ſignees, by virtue of a warrant directed to them, authoriſing 
them to levy the penalty on the goods and chattels of the bank. 
rupt generally; this being after the party had been declared 
bankrupt, and after the commiſſioners had executed a pro- 
viſional aſſignment of his eſtate: it was held by the coun, 
that the proceedings by the exciſe officers could not be juſ- 
tified, inaſmuch as the warrant directed the ſeizure to be 
made of the goods of the bankrupt, when it was clear, that 
at the time of the ſeizure, the goods taken were not the 
goods of the bankrupt, but were diveſted out of him by the 
bankruptcy: and the proviſional aſſignment made under tt. 
And the Court was alſo clear, that this warrant could not 
be ſupported on another ground, which was this: it directed 
the ſeizure of all the bankrupt's goods generally; whereas 
the Exciſe Laws, (fee 28 Geo. 3. C. 37.) in this caſe, only 
give a lien on, and authoriſe the ſeizure of, thoſe goods tha! 
are liable to the duties, and the materials and utenſils tor 
making the ſame. | 


Property, of which the Bankrupt is the reputed owner. i 
veſted in the aſſignees by the Commiſſioners Aſſignment.] The 
enacting part of the ſtatute 21 Jac. 1. c. 19. f. 11. is not 
reſtrained by the preamble; but it extends to the goods of 4 
third perſon, leſt in the hands of a trader, who afterwards be- 
comes bankrupt, if he has been permitted to be in the poſlc- 
lion thereof, and to ſell the ſame as his own; as well as 
thoſe which were originally the bankrupt's property; for it 
the ſtatute meant to comprehend nothing more than is con- 
tained in the preamble, it means nothing at all; becauſe, cen 
before the ſtatute, if a man had conveyed his own goods to 3 
third perſon, and had kept the poſſeflion, ſuch poſſeſſion 
would have been void, as being fraudulent, according to the 
doctrine in 7wyne's caſe (3 Rep. $r) : at the ſame time the 
ſtatute does not extend to all poitible caſes, where one man 
has another man's goods in his poſſeſſion: as for inſtarce, 
it does not extend to the caſe of factors or goldſmiths, who 
have the poſſeſhon of other men's goods merely as truſtees, 
or under a bare authority, to ſell for the uſe of their prm- 
Cipal: the goods muſ? in fat be ſuch as the party ſuffers the 
trader to ſell as his own. Thus, in this caſe (which was trove! 
for goods), a motion was made to ſet aſide a verdict which 
had been obtained by the plaintiff; and it appeared = - 
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plaintiff Mace, kept a public-houſe, had a licence, and ſaid, 
the was married to one Penrice: it was proved the went. to 
the exciſe-ofhce, had his name entered in the books, with a 
note in the margin, married. Penrice had the licence, and 
continued in poſſeſſion of the houſe and goods from that 


* 


time till he abſconded, and went to Pimlico, Which was an, 
act of bankruptcy : Mace, the plaintiff, firſt claimed the. 


goods in queſtion, under a bill of ſale from Peurice, but 


afterwards as her own original property, and denied that, 


Upon a queſtion, Whe- 


ther this was within the ſtatute, TE Cour held, that it. 


was, and that after a ſolemn declaration by the plaintiff that 


ſhe was married to Penrice, and that theſe were the goods ot 


Penrice, in her right, ſhe ſhall never be allowed to ſay, that 
ſhe was not married to him, and that the goods were her ſole 
property.— PER CuR, Let the verdict bz ſet aſide, and a 
nonſuit entered. 
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But, where a bankrupt is in poſſeſũon of the goods of an- Collins ct a, 
other, bond fide with the conſent of the owner at the time of 3®:nces of 


Kent ,. Forbes 


the bankruptcy, for a ſpecific purpoſe, beyond which he has at 


al, Tr.Ter. 


not the right of diſpoſition or alteration, that is not ſuch a 29 Geo. z. 


poſſeſſion as intitles the aſſignees to recover the value of Þ 


them under the 21 Fac. 1. c. 19. ſ. 11,-Oa the trial of an 
action of trover brought to recover the value of ſome timber, 
a verdict was found for the plaintiffs, with liberty for the 
defendants to move to enter a nonſuit, in caſe the Court 
ſhould be of opinion that the action was not maintainab(e. 
The following were the principal facts: “ The commiſ- 
© fioners of the victualling- office, having occaſion to erect 
F a ſtage at Weevil, in Hampſhire, for the purpoſe of roll- 
ing their barrels on board the ſhipping, publiſhed an ad- 
* vertiſement for carpenters to deliver in propoſals for doing 

the work, Forbes and his partners were diſpoſed to un- 


F dertake the buſin-ſs, and to deliver in their propoſal, but 


in as much as they were general merchants, and not car- 
* penters, and as there might have been difficulties in mak- 
ing the contract in their own name, Kent, who was a 
' carpenter, agreed with Forbes and Co. to make the con- 
tract in his name; and he was to have one-fourth of the 
clear profit, and a guinea per week for his ſuperintend- 
ance; and Forbes and Co. were to ſupply the timber, and 
to have the reſidue of the profits. The coutratt was ac- 
cordingly made between the commiſſioners and Kent; and 
Forbes was one of Kent's ſureties, which would not have 
been allowed (as Forbes himſelf knew) according to the 
" Uval mode of government contracts, had he been known 
do have had any concern in the contract, which Kent de- 
clared he had not. The timber was bought by Forbes and 
Co. and ſhipped by them in their ow! name, to be ſent 
bz 4 & to 


- 
3 


R. 3 Ter. Reg. 
16 
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« to the yard at Weevil, where it was delivered as for 
&« Kent's uſe, and received by the king's officers as ſuch; 
« and they ſwore they ſhould not have received it on zc- 
« count of any other perſon ; but that they ſhould not haye 
« permitted even Kent to diſpoſe of it in any other manner 
« than for the work contracted for, except ſuch parts of it 
« as were found unfit for the intended purpoſe, becauſe they 
«© conſidered it as delivered for the purpoſe of the contract. 
« Kent had informed the agent-victualler that Forbes was 
« the real contractor, but that was a ſecret between thoſe 
« perſons. Before the work was finiſhed, Kent became x 
« bankrupt, on which, Forbes got poſſeſſion of the timber; 
&« to recover which, the preſent action was brought, on 2 
« ſuppoſition that the bankrupt's creditors were intitled to it 
« under the 21 Jac. 1. c. 19.“ A rule having been ob- 
tained to ſhew cauſe why a nonſuit ſhould not entered, 
cauſe was accordingly ſhewn, PER CURIAM. The quel- 
tion turns on the mere law of the caſe under the act of par- 
liament 21 Jac. 1. c. 19. Upon looking into the authorities, 
we are of opinion, that though the bankrupt had the poſſeſſun 
of the property, and the apparent diſpoſition of it, yet as there 
is no fraud in the cafe, either actual or conſtructive, and u 
the real property is in the defendants, the ſtatute does 10 
operate upon it. The caſes of Copeman v. Gallant, 1 Pr. 
Nn. 314. and Walker v. Burnell, et al. (1) H. 20. G.; 
are ſtrong authorities on this point; in the preſent caſe there 
never was any ſale of the timber to Kent, nor any genera 
delivery, ſo as to give him the abſolute diſpoſition of it; for it 
appeared in evidence that the ſtore-keepers in the yard 
would not have permitted even Kent to have ſold the timbet 
to any other perſon, unleſs any part of it had been unfit to 


be uſed in eee the contract, as they conlidered that 


it was delivercd only for the purpoſe of the convad. 
Therefore there could be no danger that Kent's creditors 
would be induced to truſt him on the credit of that property, 
or as ſuppoling it liable to their debts. The poſſeſſion Which 
he had (as it appeared by the facts in the caſe) is ſomewhat 
ſimilar to that of a carpenter, who receives timber to coſ- 
vert it into a waggon, or of a taylor, to whom cloth 1 
ſent for the purpoſe of being worked up. And it is a ver 
different caſe from that of a perſon making a ſale of a! 
part of his property, and yet continuing in poſſethon an 
taking upon him the diſpoſition of it with the conſent of the 
vendee; for, in ſuch caſe, as the property was originally Mi 
and there never was any viſible alteration in it, it is 4 {nare 
to induce perſons to give him credit, to which the vend, 
by his neglect to obtain the poſſeſhon, lends his afiſtanc 


— 


(1) See p. 126 ſupta. 
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3s he concurs in giving a falſe appearance to the tranſaction. 
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But in the preſent caſe, this timber came into Kent's poſſeſ- 
fon in the natural courſe of the tranſaction, in which there 
was no fraud either actual or conſtructive ; for it appeared 
by the evidence that the timber was originally fold to the 
defendants on their own account, and that the vendor did 
not know that the bankrupt had any concern in the tranſ- 
action. Therefore, on the whole, we think that Judg- 
ment of non- ſuit muſt be entered. 

But where it is clear that the bankrupt has not only the Cordon er «/. 
poſſeſſion, but the order and diſpoſition of the effects of a third — of 


6 al. 


perſon, ſuch a poſſeſſion falls within the flatute 3 1. c. 5. The Eaſt 


and alſo for money had and received to the uſe of the plainti 

his afſignees, ſince his bankruptcy, the jury found a verdict 
for the plaintiffs for 664/. 135. 84. ſubject to the opinion of 
the Court on the following caſe : On the 22d of Nov. 1793, 
Camermm was at Calcutta, in the Eaſt Indies, as chief officer 
of the Prineeſs Amelia, in the ſervice of the Eaſt India Com- 
pany, and a trader within the bankrupt laws; and bei 
poſſeſſed of a ſum of 675). he applied to J. Taylor, of that 
place, to receive the ſame, and to give him a bill of ex- 
change for the amount upon his correſpondents in England, 
which Taylor agreed to do upon Cameron's permitting him to 
ſhip in his { Cameron's) name; and as his privilege, ſix bales 
of piece goods, the property of Taylor; which Cameron 
agreed to do. Thereupon Taylry gave Cameron a bill of ex- 
change for 67 5“. thus: © Dacca, 23d November, 1793. 
For 6751. ſterling, twenty days after the final adjuſtment at 
the Eaſt India Houſe of the account, private trade of Mr. 
7. Cameron, chief officer of the Company's ſhip the Princeſs 
Amelia, in which are comprized fix bales of goods, contain- 
ing 305 pieces, the ſame being delivered in good condition, 
pleaſe to pay this my firſt of exchange 'ſecond and third of 
the ſame tenor and date not being paid) to the order of the 
aid J. Cameron, the ſum of 675/. ſterling, ' value received, 
and place the ſame to the account as per advice, &c.” Ad- 
welled to “ Sir Henry Fletcher, Bart. Evan Law, Edward 
Golding, William Taylor, Eſqrs. London.” In purſuance 
of the above agreement, Tayhr ſhipped fix bales of goods, 
ts property, on board the ſaid (hip, in the name, and as the 
pivilege of Cameron. Cameron, by a deed poll under his 


tand and ſeal, dated the 22d of November, 1793, aſh 
to Taylor, the ſix bales, to hold the ſame, and the produce 
ttereof, to Taylor, his executors, &c. to the ute of Cameron, 
until the acceptance of the ſaid bill of exchange, and after 
e acceptance thereof, then to the uſe of Taylor, his execu- 
bn, &c. In e 1" was r 
3 N 
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of Cameron, under the penalty of 800. to tranſport and con. 
vey the goods to London, on board the ſhip the Prince 
Amelia; and there, with all convenient ſpeed, after the a: 
rival of the ſhip, to deliver the ſame into the Company; 
warehouſes, to be fold at their ſale, at the riſk, and on the 
account of, Taylor. The aſſignment alſo contained a pouer 
of attorney from Cameron, authorizing Sir Henry Fletchr, 
&c. for the ſole uſe and benefit of Taylor, to receive fron 
the Eaſt India Company, the money _ by the ſale a 
the fix bales, and to give receipts for the ſame as in ſuch 
caſes is uſual. The fix bales of goods arrived in Englaa, 
in the ſhip Princeſs Amelia, Cameron, during ſuch voyzz 


being chiet officer thereof, and were delivered into the Ef 


India Company's warehouſe as part of the privilege of C 
meron, and were ſold as ſuch in September and Octobe, 

794, at the Company's ſales of private trade; they pro- 
duced rhe net ſum of G64/. 135. 8d. which ſum was place 
to the credit of Cameron, and now remains in the hands d 
the company. The bill of exchange given by Tayler, fn 
the ru of the goods was duly accepted, and was it- 
dorſed and paid away, by J. Cameron to Mr. E. Camern, 
before the bankruptcy of the former; but has been refuſet 
payment by the acceptor, V. Taylrr, in conſequence of tie 
proceeds of the goods not having been paid to him. Camera 
became a bankrupt in November, 1794, and on the 27th 0 
that month, a commiſſion of bankrupt was duly iſſue 
againſt him, The plaintiffs were choſen aſſignees. Vi. 
ham Tayler applied, on the 5th of January, 1795, at te 
proper office at the India Houſe, for an account of the lat 
of the goods, and claimed to receive the ſame under th 
ſaid aſſignment and letter of attorney; but the melſlenge 
under the commiſſion of bankrupt againſt Cameron, having 
in November, 1794, given notice to the Eaſt India Com. 
pany of ſuch bankruptcy, they refuſed to account and pg 
for the | mays to . Taylor. M. Taybr could not have 80 
the produce of the goods from the Eaſt India Company ke. 
fore January, 1795; nor could any alteration have ben 
made in the ſhip's books, or at the [odia Houſe, before tic 
bankruptcy, as to the name of the perſou on whoſe accouil 
the goods were ſhipped, received, warchouſed, and folk 
The India Company never pay the produce of the goo 
which have been aſſigned, without a power of attorney fron 
the aſſignor, authoriting the perſon ſo appointed, to rei 
the ſame; and if the party aſſigning die, or become bank- 
rupt, the Company do not afterwards pay to ſuch aſſign 
without being indemnified. The officers of the Eaſt Id 


Company do, notwithſtanding the prohibitory orders of be 


Company, frequently aſſign the benefit of their privilex 
by aſſgnments limilar to that made by the bankrupt in © 
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W preſent caſe. Theſe orders were read on the trial, intitled 


« The indulgence of private trade from the United Com- 
« pany of Merchants of England trading to the Eaſt Indies, 
to the commanders and otficers of their freighted ſhips,” 
which, after ſtating the tonnage, and other privileges allowed 
to the officers of the India ſhips, were to the effect follow- 
ing; & the above tonnage and other allowances ate to be for 
the proper uſe and account of the aforeſaid perſons; and they 
are not on any conſideration allowed to diſpoſe of their own, 
or make uſe of the privilege of any other perſon whatloever, 
unleſs the court ſhall, at any time, think proper to diſpenſe 
with the ſame.” „The commanders and officers ſhall be at 
liberty to pay any part of the produce of their outward 
bound adventure into the Company's caſh in India, for 
which they thall have certificates, granted to them on the 
court of directors, at the uſual rates of exchange, not ex- 
ceeding Fool. ſterling, during the courſe of the voyage, to 
be divided among them in the ſame proportions as are now 
ſettled in reſpect to their private trade outwards. —PER 
CURIAM, (after argument,) This caſe appears to come 
directly within the words and meaning of the ſtatute of 
James, the object of which was, to prevent perſons in trade 
obtaining falſe credit by the poſſeſſion and apparent owner ſhip of 
gods not their own, and thereby deluding their creditors. 
Under theſe circumſtances any perſon would have advanced 
money to Cameron on the credit of theſe goods, he being the 
oſtenlible and reputed owner of them: otherwiſe they could 
not have been brought to England in this manner, for the 

were brought here as part of his privilege; he had the order 
and diſpoſition of them; they were carried to the Eaſt India 
Company's warehouſe and entered in their books as his pro- 
perty, and fold as his, no notice having been given to any 
perſon before the bankruptcy that the goods were not the 
at any fea Cameron : to take the caſe out of the ſtatute, 
notice ſhould have been given to the Eaſt India Company, 
But no ſuch notice was given, and for want of it Taylor gave 
Cameron an opportunity of defrauding other perſons by the 
oſtenſible ownerſhip of the goods. It was ſaid, indeed, that, 
even if notice had been given, the Eaſt India Company 
would not have ſuffered any alteration to be made in their 
books before Cameron became a bankrupt: but that is imma- 
terial as far as reſpects this caſe ; notice might have been 
given notwithſtanding, and the effect of it would have been, 
to prevent any pertons, who inquired at the Eaſt India 
Houſe into the title of theſe goods, being defrauded, becauſe 
there they would have been informed that the goods were 
not the property of Cameron, though they were entered as 
bis in their books. Such notice, therefore, might have pre- 


rented the very fraud againſt which the act of parliament 
K 4 intended 
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intended to guard. In Collins v. Forbes, the Court proceeds 
on this ground, that the bankrupt had only the poſſeſſion of th 
goods for a ſpecial purpoſe, and had not the order and diſpok. 
tion of them. But that is not the caſe here; it is no: pre. 
tended that Cameron had not the order and diſpoſition as wel 
as the poſſeſſion of theſe goods: it muſt be admitted, that 
it is always unfortunate when the — of one perſon are 
taken to pay the debt of anòther: but by this act of patlia. 
ment, if a trader has in his poſſeſſion the goods of another pr. 
fon, with the conſent of that other, and has the order and iſp. 
ſition of them, and the trader becomes a bankrupt, his em. 
miſſioners may diſpoſe of them for the benefit of his credit, 
This act is a very beneficial act, and was paſſed in order ts 
prevent a trader's obtaining a falſe and deluſive credit, by 
the poſſeflion of the*goods of another; and if, by havin 
ſuch poſſeſſion, the trader gain a falſe credit, the goods are 
to be diſtribated, under this act, to thoſe who may be ſup- 
poſed to have given him credit: though individuals may, in 
ſome inflances, ſuffer by this, the benefit which the public 
derive from it infinitely out weighs ſuch private inconveni- 
ences. We are, therefore, of opinion, that under this a& 
of parliament, the commiſſioners are intitled to diſpoſe of 
the produce of theſe goods for the benefit of Cameron's cre- 
ditors, and that the potea muſt be delivered to the plaintitis, 


Property delivered by a Trader to a Creditor, in contempla- 
tion of Bankruptcy, and in order to give ſuch Creditor an un- 
due preference, is fraudulent, and the value may be recovered 
back by the Aſſignees.) On the trial of an action of trover 
there was a verdict for the plaintiffs: a new trial was after- 
wards moved for, on the following facts: “ Anne and 
Jſaac Scott were merchants and co-partners ; on the 27th of 

larch, 1967, Jſaac went out, with intent to abſcond; and 
did not return till after a commiſſion of bankruptcy had iſſued 
againſt him: on the 3oth, the defendant received a letter, 
written by Iſaac Scott, dated Dover, 28th March, inclolng 
a bill of parcels, dated 23d March, of ſeven bags of cochi- 
neal, for 1645“. 145. 6d. as if the defendant had purchaſed 
the ſame of the ſ1id Anne and Iſaac Scott; and informing 
him, the defendant, & that he C Iſaac Scart) was gone of, 
and that he had depoſited the ſeven bags of cochineal at 
George Street's warehouſe, in Rell:/?on's name, and for his 
uſe; though, in fact, he had not purchaſed, or agreed t 
purchaſe, any ſuch goods of them; but the defendant ima- 
gined it was intended to ſecure him in part of the debt due 
from the partnerſhip: on the zoch of March, the defendant 
went to the warehouſe of George Street, in Thames-ltreeh 
which was a public warchouſe; where he found the ſeven 
bags of cochineal, depoſited there in his name, wi 
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: fold and diſpoſed of, and applied the money to his own uſe, 
W in part of payment of the debt due from them to him; th 
had been depoſited there with Street, on the 26th of March, 


pre. bor the defend int, Rolleffon : on the 25th, Iſaac Scott told 
well Street, that they were for the defendant, and they were ſo 
that booked at the warehouſe : but though the goods were ſent 
an so the warehouſe before 1/aac Scott's act of) bankruptcy (by 
lia. his abſconding and not returning), yet the defendant did not 
er. then know that they were there : and he did not declare his 
10 acceptance of them till after that time: the plaintiffs were 
n- ſſignees on a joint commiſſion.” - On the behalf of the de- 
2 — it was inſiſted, that he was intitled to retain the 
er to moiety belonging to the partner, who did not become bank- 
, by rupt till after Rolleſton had declared his acceptance of the 
wing chochineal ; though there was afterwards a joint commiſhon 


$ are againſt both; becauſe J/aac Scott had, at the time of the act 
ſup- done, a right to diſpoſe of the goods; and the act of 1ſaac, 


v In when both partners were ſolvent, was the act of both part- 
ublic ners, and bound Anne's ſhare as well as 1ſaac's. Td 
veni⸗ MANSFIELD, C. J. Under a joint commiſſion, the com- 
8 20 miſſioners aſſign the effects of both: on an application ex 
ſe of parte Turner, in March, 1742, it was holden, that the joint 


; O70» commiſhon carries all the effects, both joint and ſeveral. 
ith, Conſider here, the effect of booking the cochineal, on the 
26th of March, in the name of KRolle/ton, and whether it 


mpla- does not go to the whole? and the ſubſequent affent, if it 
T7 does we thing, muſt go to the whole: the aſſent could not 
wered de good for part; and not good for the other part: but the 
rover aſſent was to nothing at all: the depoſit was not completed 
after antecedent to · the goth of March: this aſſent could not be 
„ and good for the whole; hecauſe there was nothing to aſſent to: 
th of nor did Rollefton, in fact, aſſent to any thing * a falſe bill 


. and of ſale ſent ro him from Dover; and that bill of ſale was 
iffſued aiter the act of — committed by 1/arc Scott, there- 
jetter, fore he could not then affect the partnerſhip : which was at 


oling an end by the bankruptcy. And Raollgſton's aſſent was to 
ochi- this falſe bill of ſale ſent to him ro make him a creditor upon 
haſed a falſe foundation of a dealing upon ſpeculation. — 
mine Iſaac's contract muſt bind the whole, or not operate at all; 
e off it could not be good for one part and not for the other. 
al at This act was not complete upon the 26th of March: it was 
or his revokable till Rollefton's aſſent; and he muſt aſſent to the 
ed te whole contract, if he aſſented at all. All Iſaac's power was 
im- zone when he wrote from Dover : his act of bankruptcy 


t due uſſolved the partnerſhip. The aſſignees of Iſaac could 
ndant never be ſaid to be partners with Anne, the other partner. 
ſtreet The tranſaction is void, and ſeems a fraud : there is no account 
ſeven WH Fated; d voluntary depoſit is made to favour Rolleſton, there- 
ch be de Iſaac's act was void, and had no effect on the moiety 
| belonging 
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belonging to Aune. As To, J. and W1LL1s, J. concurs! 
—KRuie * 

On the trial of an action of trover, brought to recom: 
the value of a certain promiſſory note, the jury found t 
the plaintiff, ſubject to the opinion of the Court, upon te 
following cafe : + "The bankrupts, La Roche and / ili 
on the 7th of November, 1766, indorſed a promiſſory no, 
drawn by Bryer and Everard, tor bool. to Jemple, to whon 
they were indebted to a large amount; and ſent it in a let: 


directe l to him, at Trowbridge; which letter was carrie nd if the 
the poſt-houſe that morning; the bankrupt thinking that ti: Wl 75 voic 
poſt-day for Trowbridge. The letter, by the courſe of ti that a 
poſt (which went ont on Saturday night), was received þ * payine 
the defendants ſome time on Monday the 1oth, and cous merito 
not be ſo before. The bankrupts had given Bryer and In * what 1 
rard two notes for 3ool. each, which had not been 4 * nary c 
charged. La Roche and Tilling committed acts of bars * could « 
Tuptcy on Saturday the 8th, and the ſaid nete was ſo indy) * bankr1 
and ſent to the defendant in contemplation of their ina * duced 
and ſubſequent failure. Two queitions were ſtated: Fiz, (for th 
Whether the bankrupts“ property in the note was diveſt © upon | 
before the act of bankruptcy was committed by him! &. e leaves 
coNDLY, Whether a trader can, in any caſe, give ſuch a pe. 0 be onl 
ence as this? Lord MANSFIELD, Ch. |. Tie only queſtion ulent: f 
I make is, „ Whether, under the circumſtances of this ci, [tate for 
the indorſing and ſending this note to the defendant, 1s fra 0d: lu 
dulent and void as ſuch? And I chooſe to put the caſe ups nere Wa 
this ground; becauſe the moſt defirable object in all judica rould be 
determinations (eſpecially in mercantile ones, which ougit ! the ba 
to be determined upon natural juſtice, any not upon tn Leal, he v 
niceties of the law) is to do ſubſtantial juſtice ; and, the - been 
fore, I will avoid laving the ſtreſs that might prop y h I. nkru 
laid upon the aſſent being neceſſary to complete the ch. preters 
tract; or the want of a delivery; the ſolid ground of wii « 4 gene 
is, that a contract thall be preſumed complete upon any 0- WF © bank 
tinction where the juſtice of the caſe requires it, though ther ar adva 
is no actual delivery; and it is ſettled, that“ if a man 106 201 dilig 
« bills of exchange, or conſign a cargo, and the perſon w pa he 7 
« whom he ſends them has paid the value before, thou 2 
& he did not know of the ſending of them at that time; bankrupt, 
« ſending of them to the carrier will be ſufficient to proves zu contem 
« the — from taking theſe goods back, in caie ot e of 
„ intervening bankruptcy :” but if goods or bills of exchaq 7 that v 
are ſent, and the conſideration has not been received, be 1 done in 
court of Chancery always interpoſes ; and there are numb ported 
of adjudged caſes of that kind in chancery, where the cor Never was 
have ſaid, © the affignees ſhall not have the goods without 3 thi 
paying the price.” But a poſt-boy is not a truſte- was de 
Tupts had 


ground my opinion upon this, Whether the indoricas 
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faudulent?“ And as to that, it is certain that the ſtatutes 
bankruptcy leave a trader, to the moment of an act of 
bankruptcy committed, 'eveiy power an owner can have 
yer his eſtate 3 the ſtatute 1 Fac. 1. c. 15. ſays, © fraudu- 
ent conveyances ſhall be an act of bankruptcy ;** other acts 
at are fraudulent are not made acts of bankruptcy: but 


577 
7 hey are attended with the conſequences of fraud at law; 
ah Fhich is, © that fraud, renders every act, void.” All acts 
laws o defraud creditors, or the public laws of the land, are void; 
Err and if the nature of the act be a conveyance, or giant, 'tis not 
ute ay void, but an act of bankruptcy : it has been determined 
of th hat a conveyance, by a trader, of all his effects, for the 
dh © payment of one or more bend fide creditors of the moſt 
* * meritorious kind, though the effects do not amount to halt 
18 * what is due, is void; becauſe it is not an act in the ordi- 
* * nary courſe of buſineſs; it is not ſuch an act as a man 
* could do, but it muſt be followed by an immediate act of 
* * bankruptcy ; and it is defeating the equality that is intro- 
TA © duced by the ſtatutes of bankruptcy; and the criminal, 
. (for the bankrupt is conſidered as a criminal) 1s taking 
ret upon himſelf to prefer whom he pleaſes.” But ſuppoſe 
e leaves out a colourable part of his effects: if it appears 
pre. de only colourable, that does not vary the caſe; it is frau- 
ll ulent: ſuppoſe a trader makes a conveyance of all his 
_ ſtate for the payment of all his creditors, except one, it is 
** od: ſuppoſe it was to pay all his creditors rateably; if 
* here was no aſſent of his creditors, or compoſition, it 
cc would be void: for it would be reſcinding the whole ſyſtem 
 ougit the bankrupt laws; and, inſtead of applying to the great 
on el, be would chooſe his own truſtees. A general queition 
ten- as been ſtated, 4 Whether, in any caſe, upon the eve of a 
* * bankrupt, a man may do that which, in conſequence, 
c- prefers a particular creditor ?”” And that has been argued 
wich a general queſtion: but that will depend upon the act; as 
ny G. © bankrupt, in courſe of payment, pays a creditor : this is a 
tber r advantage, in the courſe of trade : or if a creditor threatens 
n legal diligence, and there is no colluſion; or begins to ſue a debtor, 
ron e makes an affignment of part of his goods; it is a fair 
cho iranſaction, and what a man might do without having any 
ne; tr nkruptcy in view: but it never can be ſaid, that « a man 
reve n contemplation of an act of bankruptcy can ſet down and 
> ofa Lilpoſe of all his effects to the uſe of different creditors ;” 
chang: er that would be a fraud upon the acts of bankruptcy: but 
ech le done in a courſe of trade, and not fraudulent, it may be 
bs A upported: this was not done in a courſe of trade; for there 
ie cout ever was any dealing between the parties in ſending indorſed 
without rotes: there was no application made by the defendant ; and 
ſter. t was done with a view to poſitive iniuity : for the bank- 
ret WP "Pts had received this note from Bryer and Everard, for 
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notes of the ſame value, and knowing they ſhould becom 
bankrupts the next day, to defeat Bryer and Everard of f. 
ting off their notes againſt it, they indorſe this note to anothe 
perſon; and there was no way of doing juſtice to Byyz# and 
Everard, but by ſupporting the claim now made by the aff. 
nees: ſo that there was expreſs particular fraud at the tine 
the fact was done: next, tis an act that is, mo certainly, n 
complete, as between the parties. The argument in the caſed 
Scott is very applicable to the preſent: for in chat caſc then 
was a preference given to a bond fide creditor, but he kes 
nothing of it: ſuppoſe, in the courſe of trade, a bil is ſent u 
Conſtantinople, and a bankruptcy happens in Englund be. 
fore it arrives, yet it may be good; but here it is done be. 
cauſe they were reſolved to commit an act of bankruptcy- 
Tux THREE OTHER JUDGES agreed, that an aſſent | 
neceſſary to complete every contract: that in the preſent 
caſe, the defendant had his election till the 10th of Novem 
ber; that the act of bankruptcy being committed on the bt 
the contract was incomplete; and that, upon the hal 
circumſtances taken together, the tranſaction was frudulea 
and void -PER CUuR.—Pgſtea to the plaintiffs. 

So alſo in this caſe, on the trial of an action of trover, 
brought by the affignees of Fordyce, to recover two promil 
{ory notes indorſed over to the defendant, by the bankrupt, 
previous to his bankruptcy, and in contemplation there 


the jury found a verdict for the plaintiffs, ſubject to the 


opinion of the Court, on the following caſe : © The defendany 
Fiſher, was a creditor of the partnerſhip of Fordyce and Co 
to the amount of 1, 300.; and upon June 6, 1772, paid ine 
their ſhop, as bankers, the further ſum of 7000/., and had 
written in his book, according to the uſual courſe; which 
ſum he had borrowed for the purpoſe of accommodating the 
houſe during the holidays; and, at the time the money wi 
paid in, he ordered the perſon who paid it, to tell them he 
ſhould not draw the money out before the Friday following 
which they were told accordingly : on the gth of June, F- 
dyce fat up all night, ſettling his books and affairs, in con. 
templation of abſconding; and being poſſeſſed, in his own 
ſeparate right, of two notes for 5,500. and 11,702“ 185. 46 
about five o'clock in the morning, he incloſed them in 
letter to Mr. Fiſher; as follows: “ Mr. Fordyce conceivilly 
& that the money lodged by Mr. Fiſher with his houſe, 0 
« Saturday laſt, was a ſum, about which, perhaps, © 
« ſome pains had been taken to place it there, he has the 
* honour to ſhew him that preference, which he conceives 
1 certainly his due.” Fordyce delivered the letter and notes 
to Harika, his clerk, with directions to carry them 0 
Mr. Fifher's office, and give them to him; about ſix o'clock, 
the ſame morning, Fordyce abſconded, and weut to F 12 1 
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t half an hour after eleven o'clock, the ſame morning, a 


becon ommiſſion of * iſſued againſt him. Harriſin, 
ol fe. bout ten o'clock the ſame day, called at Fiſber's- office; not 


> . - 5 
W ading him at home, he returned again about twelve; but it 


Jer and ing holiday-time, the office was ſhut up: on Thurſday the 
— ich, Harriſon delivered the letter, with the notes, to Mr. 
* F:mes, one of the partners of Fordyce, who ſent for Fiſher ; 
| * 6 


hen Mr. James, in his preſence, opened the letter and de- 
Wrcred it, with the notes, to the defendant, who having read 
he ſame to the company preſent, took them away with him. 
;rdzce was indebted to the partnerſhip in a larger ſum than 
he amount of the notes in queſtion, PER Cur. The queſ- 


caſed 
ſc ther 
e knew 
ſent 19 


-nd f hon is, Whether the plaintiffs are intitled to recover in this 
po bo con ? which depends on this: Whether the property of the 
1. 17 wo notes was duly and regularly transferred before the act 


f bankruptcy ? If duly and regularly, that excludes fraud. 


2 here has been much argument upon a general queſtion, 

be th, Whether a trader, in contemplation of an act of bank- 

pes uptcy, can give a preference to a bond fide creditor? The 
55 


udulent 


ating it as a general queſtion, involves a great impropri-ty; 
ecaule no trader can do an act of bo contrary to the 
pirit of the bankrupt laws, and to the injury of his creditors: 


trover, j : . ; 
enn e cannot aſſign his effects to all his other creditors, in ex- 


— ulog of one whom he thinks diſhoneſt or unjuſt: nor eveu 
ro. o be equally divided amongſt all his creditors: becauſe he 


annot take his eſtate out of that management which the 
law puts it into. If any act of this ſort is done by deed, it 
5 not only void, but in itſelf an act of bankruptcy from the 
ae of the deed; if without deed, it is void in reſpect of 
ole whom it prejudices. But all queſtions of preference 


to the 
endant, 
nd Co. 


aich Indo 


12 
hr urn upon the action being complete before an act of bank- 
ing the Tuptcy committed, for then the property is transferred: other- 
ov ve an act of r veſts the property in 
v the hands and diſpoſal of the law. No caſe ever came betore 
owing, where we were warranted to ſay, that no caſe can exilt 


Ot a legal preference; for if a man were to make a payment 
but the evening before he becomes bankrupt, independent of 
the act of parhament, and in a courſe of dealing and trade, 
: would be good: or, ſuppoſe legal diligence uſed by a cre- 
. and an execution or ca. ſa. is in the houſe, and under 
ve terror of that, he makes an aſſignment and delivery of his 


e, Fu- 
n Con- 
is Own 
85. 4 


n in 3 


* elte(ts, it would be valid, the object not being to give a pre- 
| od rence, but to deliver himſelf. In Linton v. Bartlett, in the 
<> he comman pleas, (1) it was determined that, though the act be 


complete, yet if the ſure and ſole motive of the trader was to 


ea preference, it ſhall be void; and if by deed, is in itſelf 
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an act of bankruptcy the preſent caſe affords no circum. 


ſtances that can give riſe to a queſtion. A trader, at five 
o'clock in the morning, juſt going to commit an act of bank. 
ruptcy, orders his ſervant to take certain bills to a creditor, 
in diſcharge of a debt, purſuant to no contract; in pertor- 
mance of no obligation; in no courſe of dealing ; without 
the privity of the creditor, or call on his part for the money; 
and without a poſſibility of the notes bieng delivered betore 
an act of bankruptcy was committed; this is an order how 
his effects ſhall be apportioned after his bankruptcy: he de- 
livers the letter to his own ſervant, and might have counter- 
manded it. Here it falls in with the cafe of Temple v. Alder 
ſm, and Hague v. Rolliſton, the act was not complete; and, 
therefore, the act of bankruptcy revoked it. Suppoſe the 
drawers had been inſolvent, was Mr. Fifher bound to take 
the notes in ſatisfaction of his debt; beſides, the amount ct 
the notes exceeded the debt by ſeveral hundred pounds, The 
nature of the tranſaction, upon the face of the letter is, in 
terms, a declaration that he means to give a preference that 
the law does not allow: and if it had been by deed, it would 
itſelf have been an act of bankruptcy : but it is much ſtronger 
where the trader mentions that to be his ſole motive; and 
where the act cannot be completed till after an act of bank- 
ruptcy actually committed: if a preference were only con- 
ſequential, the caſe muſt be, different; as if a payment were 
made, or an act done, in purſuance of a prior agreement. 
So alſo a pretended ſale, though of part of a trader's goods 
only, to a particular creditor, or any other contrivance 1 1! 
the courſe of trade, but calculated to give a fraudulent prefe- 
rence, is void, though the delivery of the goods to ſuch crc- 
diror, and his aſſent to the — be complete before the 
act of bankruptcy. In this caſe, on the trial of an action ot 
trover, the jury found a verdict for the plaintiffs, ſubject to 
the opinion of the Court, on the following caſe: The bank- 
rupts were clothiers at Saliſhury; the defendant a linen-draper 
and banker at the ſame place: the bankrupts were in difficul- 
ties all the ſummer of 1772, owing to the failure of Fordyc, 
the banker. The defendant, on the 1ſt of Auguſt, 1772 
lent the bankrupts 1000/. upon their bond: their difficuines 
increaſing, R. P., one of the bankrupts, on the 20th of Sep- 
tember, 1772, met Mr, S. B. from London, who was under 
large acceptances for the bankrupts, at Murrel-Green, in 
Hampſhire, where they agreed upon a commiſſion of bank- 
ruptcy being taken out againit the bankrupts, and that ap- 
plication ſhould be made to one Mr. A. R. to be petitioning 
creditor, On K. P's return home from Murrel-Green, on 
Monday, the 21ſt of September, at night, buſineſs went on 
apparently as uſual; but, on that night, he told his clerk he 
ſhould be obliged to ſtop payment in a few days: on F * 
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um. 0 | 
fire wt up his ſhop, and not open it next morning , but, recol- 
* cting himſelf, he bid him open it next morning, for he would 


vait till the poſt came in; which came in about nine o'clock 
In the morning of the 26th, when K. P. ordeied the doors to 
e ſhut, and that he ſhould be denied: he was accordingly 
genied that day, before which time he had committed no act 
ot bankruptcy. In contemplation of this, and in order to give 
he defendant a preference, R. P. made a bill of parcels to the 
bfendant, bearing date the 22d of September, 1772, and deli- 
ered it to the defendant on the 24th. The bills of parcels, 
rich an order to Mr. Elderton (in whoſe poſſeſſion the goods 


litor, 
for- 
hout 
ney; 
fore 
how 
de- 
nter- 


[ 

= rere depoſited by the bankrupts to {ell for them) to deliver 
the e goods unſold, and to pay the money ariting from the ſale 
abe WF! fuch as might have been fold, to the order of the detend- 
Wan together with orders to three other perſons to deliver 
The oods in their poſſeſſion, to the amount of 684 to the detend- 
„ in n were ſent, by the bankrupts, expreſs to Meſſrs. Grace 
* nd Kennedy, in London; which arrived on the 24th of Sep- 


nber, and on the 25th the goods in queſtion were delivered 


ould : p 
; dy Eiderton to Grace and Kennedy, to the uſe, and as the pro- 


nger | ! ; 
| ot the defendant, Cogper : the three other perſons de- 
* vered no part of the goods in their poſſeſſion; the defendant 
es ever dealt in ſuch goods as were in the poſſeſſion of Eldertan; 


pud at the time of the delivery of the bill of parcels the 


were g „ 
ankrupts were inſolveut. ER Cur. This is a caſe, 


IG 


oods ere the aſſent of the creditor to the act of the bankrupt, 
ans ad the delivery of the goods to the order of the creditor, is 
refe- plete, before the act of bankrupicy committed; and, fur- 
2 &, it is the caſe of an act done, not of a deed. In all 
* 's circumſtances, therefore, there is, perhaps, no caſe exactly 
wy milar to it: but the law does not contiſt in particular caſes ; 
& to t in general principles, which run through the cafes, and 
ank- ern che decition of them. The general principle, appli- 
aper ive to the preſent caſe, is this, that 4 fraudulent contri- 
cul⸗ ne, with A view to defeat the bankrupt laws, is void, and 
hee, * the act: this principle is eſtabliſhed of many caſes. 
775 very caſe that has determined a conveyance by a trader of 
ities is whole effefts to pay a creditor to be an act of bankruptcy, 
Sep- 'occeds on this foundation; that it is fraudulent, againſt the 
ier wxrupt laws, and therefore void. Every caſe which ſays 
u, in an act of bankruptcy, if one creditar only is excepted out 
ank- { luch conveyance, goes vpon the ſame principle: it was 
ap- go determined, that a conveyance of ail a man's effects 
ning s clearly a fraudulent conveyance; and leaving out ſome- 
1, on ing, or a part, by way of colour, will not mend it. But the 
it on ot Linton v. Bartlett went further than any former caſe, 
& he there the conveyance of a third part of the bankrupt's 
iday, lects only, and a tair tranſaction with the party, was held 

the to 
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e 25th of September, in the afternoon, R. P. bid his cterk- 
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to be fraudulent and void, as againſt the reſt of the creditor; 
and being by deed, was in itſelf an act of bankruptcy: ani 
no doubt, in that caſe, which was a bill of ſale, if it wy 
fraudulent at all, it muſt likewiſe be an act of bankruptcy; 
that caſe was well and fully conſidered, —No fraudulent tra- 
action, which is not a deed, is in itſelf an att of bankruptcy; but 


then ſuch a tranſaction is void. Where a ſale of goods is 
fraudulent, and done with no other view whatſoever, but to 
defeat the equality of the bankrupt laws, it 1s void on account 
of ſuch intended fraud. Now let us ſee whether the tram. 
action, in this caſe, is a mere fraudulent contrivance, with no 
other view whatſoever, but to defeat the conſequences of 2 
certain bankruptcy. Was there any application on the pan 
of the creditor? Was the money become due? Did the cre- 
ditor demand payment? Did he threaten proceſs if the bank- 
rupt did not pay? Not any of theſe circumſtances appear: 
on the contrary, the whole was tranſacted behind the back 
of the creditor; and without any previous communication: 
without any previous tranſaction or ſtipulation, a bill of par- 
cels is made out, which bears date on the 22d of September, 
but was not delivered until the 24th, and then only to apprize 
him that the bankrupts meant to ſecure him. Again, theres 
no receipt on the bond: it is impoſſible to conſider this as 
a fale; it mult be a ſecurity; a plank to fave: the goods are 
to a much larger amount than the principal and intereſt due 
on the bond: there is nothing that carries the face of a ſale 
upon it: no receipt; no tranſaction; uo acknowledgment in 
diſcharge of the bond; no account; the whole is a ſecret 
clandeſtine contrivance, with no other view or intention than 
to give a preference, and to defeat the conſequences of a 
certain bankruptcy, though it purports to be a bond fide (ale: 
another exceſſive ſtrong circumſtance is, that the detendant 
never bought or dealt in this kind of goods; and, moreover, 
they were at the time in the hands of the bankrupt's agent. 
There is a fundamental diſtinction between an act like this 
and one done in the common courſe of butineſs : the ſtatutes 
have relation back only to the act of bankruptcy; and it 
in the preſent caſe to be conſidered, that here is no act d 
bankruptcy till the 26th. If in a fair courſe of bufinels, 
man pays a creditor who comes to _ notwithſtanding the 
debtor's knowledge of his own affairs, or his intention 10 
break; yet being a fair tranſaction in the courſe of but: 
neſs, the payment is good; for the preference 1s there got 
conſequentially, not by deſign: it is not the object, but Ut 
preference is obtained in conſequence of the payment being 
made at the time.—Suppoſe a creditor preſſes his debtor lot 
payment, and the debtor makes a mortgage of his goods and 
delivers poſſeſſion : that is, and, at any time, may be a tran 
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tom dbor's knowing there is any act of bankruptcy in contem- 
0 platon, and therefore good. It is not to be affected by what 
v paſſes in the mind of the bankrupt: but in the preſent caſe, 
otcy; ere is not a ſingle thing but what is a ſtep towards fraud, 
ras. and a proof of an intended preference: and to ſupport it, 
„ bu WJ 041d be to overturn the whole ſyſtem of the bankrupt laws. 
ods x WY 1 + preſent, therefore, is a fraudulent ſale upon all the other | 
dur to BY creditors, and all the laws concerning baukrupts. If the [1 
count WY bankrupt had paid what was due on the bond in bank-notes 1 
rant. or money, and had taken up the bod, there might be an ar- | 
th no BY erment in that caſe, as to the fairneſs of the payment: but 
. of a tis was done without demand; not in a common courſe of | 
e par dealing ; and the bond was left in the hands of the creditor, | 
28 without any receipt taken upon it. The preſent determi- 
bank nation will not affect the caſe of a fair mortgage of goods 
peut. delivered, ariſing out of a tranſaction in the common cour'e 
back ot buſineſs: it will only affect caſes, where there is no object 
ation: bor that of defeating the bankrupt laws, and committing a 
f p- aud on all the other creditors. —PoJea to the plaintiſts. 
-mber, Bur if a bankrupt give a preference to a creditor, under the Thompſon et a. 


pprize abprehenſien of legal proceſs, however groundleſs tuch apyre- 
here is WY benſion is, it is binding. On the trial of an action of trover, 


this u brought by the affignees of a bankrupt, in order to recover ſome , 


xds a gd to hich the defendant had taken poſſeſſion of under a war- 
eſt due rant of _—_ to confeſs a judgment executed by the bankrupt 
a (ale cut fix months before the att of bankruptcy committed, but at 


nent in a time when the bankrupt knew ſhe was in an inſolvent ſtate, 
| ſecret WM there was a verdict for the defendant. On a motion to ſet 
n than WH dis verdict aſide, it appeared, inter alia, that the defendant had 
s of a {WY 1#ined the bankrupt in two bonds, and had taken from her a coun- 
de (ale: i ir bend of indemnity on joining in ſuch bonds, That previous 
tendant WWW to the 3d of June, 1785, the day on which the act of bank- 
reover, Wl te happened, the bankrupt ſent for the defendant, and 
; agent. Wi propoſed to him that he ſhould rake out his debt in goods, to 
ke this, I which he acceded, and the warrant of attorney in queſtion 


ſtatutes WJ was given, It appeared, that her reaſon for ſending for the 
nd it u #fendant originated from a letter, taking notice, though not in 
act oi threatening way, of her ſituation with reſpect to the defendant, 
ineſs, rie Jetter ſhe had received juſt before from Meſſrs. Foſſet 
ling the Wed Bellamy, whom ſhe knew to have acted, in a former tranſ- 


tion ollen, as attornies for the defendant, though upon this occa- 
of buli- ben they were not in fact concerned for him. The two laſt 
cre got bens were not diſcharged by the defendant till ſome time 
but weer the execution, nor had the obligees ever threatened to 
it being tent to him for payment at that time, the bonds not having 
btor tor den become due. And the defendant, when he took poſſet- 
zods and ben of the goods, under the warrant of attorney, was not an 
a tranl-WMiGual creditor. PER CURIAM. A bankrupt, when in con- 
the cre-pnplation of his bankrupicy, cannot by his voluntary act, 

ditor WW Vol. II. L — 


1 Freeman, Ea. | 
Ter. 26 Geo. 3. | 
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favour any one creditor; but if under fear of legal procef; '1 WA :+:!1 þ: 
give a preference, it is evidence that he does not di it woluntarih, did nat 
And though the defendant, in this caſe, had taken no ſtevs s bankru! 
ſecure himſelf in caſe he was called pon, vet the ban tritt, * queſ! 
acting from miſtake, was under the ſame appr ehenſisus of H WW: co 
proceſs, as if the defendant had actually threatened her; ſo that MW bis bus 
her executing the warrant of attorney was not a voluntary pen,; 


act, but the effect of fear, however groundleſs that might be, e bi. 


„ 


Rule retuſed. chat he 
Coſſet et af. v. So in trover, for a bill of exchange drawn by the bink. WWthcrefor 
— = 3* rupt, on one Soper, and accepted by him; where it apyeared, was cot 
1 Ter. Reps. 156. that the defendant, a creditor, had called on the bankrupt thru WW on the 6 
( days before his bankruptcy, and demanded payment of his di, WW: Cion \ 
and received from him this bill; HER CourT held (upon act of b 
motion for a new trial, which was granted) that the defend. voluntar 
ant had a right to retain the bill, though he had not aCtuall was give 
threatened any legal proceſs. And afterwards, on the ſe cn ant ort 

trial, Lord Kenyon, Ch. J. ſaid, that in conſidering whether longer. 
ſuch payment were in order to give an undue preference, and the banl 
in contemplation of bankruptcy, it was not ſuffictent to they hive bee 
(which was the only evidence produced by the plaintiffs i ſuch cir 
this caſe) that the bankrupt muſt have known that inſolvency the defe 
was inevitable, but the 9% animo of both mull be conſidend; under th 
though it a bankrupt offciouſh made ſuch payment to 1 ce. to the he 
% ditor on the eve of his bankruvtcy, that of itſelf would be Nute a ba 
evidence of fraud: it would not be a p yment in the ordinary having r 
courſe of trade. On the other hand, it was not neceſſary to letting at 
the validity of ſuch payment, thadthe creditor ſhould actually But u 
threaten an arreſt; but there might be a middle caſe berween d*'ivery | 
the two, like the preſent, where the creditor called on lis WW ate, 
debtor, and demanded payment, which the lutter fubmicted to. Wi the good 
Smith er al. v. So if a creditor, knowing his debtor to be in diſtreſſed cr- klier a p 
Payne, Hil. Ter. cumſtances, and not able to pay his debt, applies to him fun? WF aGion © 
rn = time before his bankruptcy tor a ſecurity, and take part d dankrupt 
his ſtock in trade for that purpoſe z this is not an undue pre- {i miſſions | 


ference. —-On the trial of an action of trover for books, he Not Novel 
jury found a verdict for the defendant: and it was afterwar6 pt 44 t 
moved to ſet the ſame aſide, under the following circun- br the a 
ſtances: It appeared, that about April, 1793, the bankrupt, Wil! of ex 
who was a bookſeller, being indebted to the defendant in e- Wi the defe:, 
veral ſums of money, amounting to about 385. che laue de iron 
happened, accidentally, to call upon him, when the bankrupt bel agree 
ſtated his fears of being arreſted for 80. the defendant the bank: 
thereupon told him that he was fearful he (the bankrupt) WW = nive n 
was in à bad ſtate, as he had repeatedly told him, in lie Wi pyable ; 
circumſtances. The defendant, however, lent him te Had not k 
Bol. and defired him to go and pay the debt. Shortly after been (inc 
this e. the defendant applied zo the bankrupt, and de 18th 
preſented to him that he did not like to have the account unſcttich and infor 
and jo large a ſum due jo him, and deſired to ſee what bots - 
60 
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all haue aut of the ſhop in order to cover his demand; and he 


n mme 


0 


fr ir 


ih. et t for moncy, as he thought he could not get it. The 
x 12 bekrupt ſhewed him his catalogue, and he ſelected the books 
rut, n queſtion, at prime colt, being ſuch as he thought the bank- 
4 ert could beſt ſpare, without impeding the carrying on of 
that bs bufine's; of which books, the defendant was immediately 
ary AW pit in nolſeſlion. It was admitted, that he took the books to 
it be, W ſave himſelt, and that he would not have taken them, but 


Shit he was appretealtive he could get no money, and 


unk. therefore he had not aſked for any. The act of bankr.;ptcy 
ared, was committed on the 4th, and the commiſhon was ſued out 
thr on the 6th, July, 1793. And the bankrupt ſwore, hat the tranſ- 
delt, Nection was without fraud, and that he did not meditate any 
Jn 2 act of bankruptcy at the time. PER Cur. This was not a 
fend. voluntary offer on the part of the bankrupt, but the ſecurit 

unh was given in conſequence of his being preſſed by the defend- 
e ond ant or that purpoſe, who was not diſpoſed to truſt him any 
wether N bonter. It is admitted, that if the Velendant had threatened 
e, and the bankrupt in caſe of his refuſal, the tranſaction would 
thew hive been valid: but there is no occaſion for a creditor, under 
fis in ſuch circumſtances, to threaten an actual arreſt ; and here 
vency the defendant did preſs the bankrupt for a ſecurity. And 
dere; under theſe circumſtances, the bankrupt himſelf having ſworn 
cee⸗ to the honeſty of the tra nſaction, and that he did not medi- 
11d be ute a bankruptcy at the time, and the jury, by their verdict, 


linary 
4 ry 9 
{ vally 


Tween 


having negatived the idea of colluſion, there is no ground for 
letting alide the verdict, Rule diſcharged. 

But where a ſale of goods has been completed by actual 
de\very to the huyer, who afterwards becomes inſolvent before 


20 hs % are paid for, he cannot reſcind the contract and return 
ted to. e goods, with the conſent of the ſeller, ſo as to give the 


ed cir» (ler a preference to his other creditors, On the trial of an 


1 ſom? Wi action of trover, brought by the plaintitf, as aſſignee of a 
art of WW bankrupt, for tixty tons weight of iron, the following ad- 
e pie: miſſions (inter alia) were made by the parties. © On the gth 
ks, he ot November, 1792, the defend nt agreed to ſell to the bank- 
warde pt 44 tons, 7 cut. 3 qrs. 14 lb. of iron, at 150. 155 per ton, 


rcum- br the amount of which the b.inkrupt agrecd to accept a 


1krupt, Wi bill of exchange at nine months date, to be drawn on him by 
in (e- the defer dant ; and the detendant, on the ſame day, delivered 
latter de iron to the bankrupt. The defendant, in purſuance of 
nkrupt Wh the agreement, on the ſame diy, drew a bill of exchange on 
ſendam BW the bankrupt for the amount of the purchaſe- money, payadle 


ruft) nine months aſter date, which the bankrupt then accepted, 


in like Pyable in London, and re- delivered to the defendant, but it 
m the ad not become due until after the bankruptcy, and it has 
ly after i bren ſince proteſted for non-payment. The bankrupt, on 
and „de 18th of March, 1793, went to the houſe of the deſendant, 
nſcttich, and informed him that the bank of Caldwell and Co. had 
haoks It 9 i failed, 


could 
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failed, and that he ſhould not be able to take up the hi 
which he had accepted; for that, in confequence of Caliy| 
and Co.'s failure, he (the bankrupt) mult ſtop payment hin. 
ſelf. But he informed the defendant, that the iron had nat len 
removed from the warehouſe, wherein it was at the time of th 
ſale, to the bankrupt, and ſaid, he thought it would be an a8 
of juſtice to return to the defer:dant the iron ſo bought, as te 
ſhould not be enabled to pay for the ſame, or take up the 
accepted bill. The defendant accepted of the offer; and 
the ſame time the bankrupt delivered a bill of parcels to tl 
defendant, dated the 16th of that month, On the 18th d 
March, 1793, the bankrupt delivered the bill of parcels, ant 
alſo the key of the warehouſe, wherein the iron was depoſited, 
to the defendant, wo kept poſſeſſion thereof, but did not re. 
turn to the bankrupt the bill of exchange, which was acceytel 
by him as aforeſaid, he, the defendant, having paid away the 
ſame in the uſual courſe of trade, and the fame was not ther 
in his, the defendant's, poſſeſſion; but the defendant proved 
to take up and cancel the ſame, which he accordingly Gi, 
The defendant has, ſince the bankruptcy, ſold the whole df 
the iron on his own account, and received the purchaſe 
money for his own uſe. The defendant did not make an 
application to che bankrupt to redeliver or reſell to him ths 
iron: but the fame was a voluntary offer of the bankruyt 
wholly unſought by the defendant. This iron was all the 
ſtock in trade of the bankrupt in his actual poſſeſſion: bu 
the defendant was not privy to this fact; and the bankrupt 
was indebted to the defendant in a further ſum of money, es- 
cluſive of the tranſaction before ated, viz. 2007. and upwatd, 
On the 23d of March, the bankrupt committed an act & 
bankruptcy ; a commiſſion of bankrupt iſſued againſt him on 
the 28th; and the plainuft claimed as aſſiguee of his eſtat, 
&c. On theſe admiſhons, the jury fund a verdict for ts 
plainti F, but liberty was given to the defendant to move t9 
have that verdict ſet aſide. A rule for which purpoſe having 


been obtained, THE Cour, after hearing the countel to 
, 8 ; 


the defendant, diſcharged tlie rule. PER CuR. The rules 0 
law are framed with a view to benefit the bankrupt's cee 
ditors in general, and not to give a preference to any in par 
ticular, It is ſaid, however, that the vender may, in all cates 
reicind his contract, with the conſent of the vendee, -at any 
t me before the bankruptcy of the latter: but if that were 4%, 
all che creditors of a bankrupt, whoſe goods remained in lis 
hands in ſpecie, might, when they found that he was in infolr- 
ent circumltances, go to the bankrupt's property and bring 
away what cach lad contributed to the fund, leaving nothing 
to ſatisfy the reſt of the creditors. The preſent ſeems to be 
extremely clear, for it is founded in fraud. The paruss 
themiclves endeavoured to give a different complexion ta tit 

tranſactio 


ranſact 
niflead 
Wn the b 
Nelivery 
Ibctore t! 
hat fact 
ries the 
| 1 Calau 
0 endet. 

he vend 


Wore ther 
* ofenlan 
&\V hcther 


Wcliver it 
| annot be 
Wor this 
hen he 


Ietendant 
10Wever, 
he preſe 
In Athin 
hat ther 
oods arr 
he goods, 
ract of f. 
vaggon, t 
they 
ent them 
ite V, F 
ract; not 
ut Dewh 
now ing 
he tranſad 
urchaſe 
| the rec 
ie goods 
lere If wo 
erty in th 
ts at the 
he parties 
roperty u 
15 not ſc 
lie vendee 
 princip; 
nd accepte 
mil he be! 


Bankrupt /A/ignment ), 


bi anſadtion from that which is the true one, and in order to 
aw, zillead the creditors of the bankrupt, they made a falſe entry 
hin. n the bankrupt's books; where it was ſtated, that the re- 
' ben Nelivery of the goods to the defendant was made two days 
/ th Sbctore the time when the tranſaction really took place; and 


1 2Q 

as be 
1 

p the 
1 


hat fact is of great importance; becauſe that antedate car- 
ries the redelivery back to a time previous to the bankruptcy 
of Caldwell, and Co. on which depended the ſolvency of the 


nc a endee. The goods here were originally fold and delivered to 
8 ny 

0 tie he vendee, and they were locked up in his warchoule: there- 

th dl 


Wore there was a complete transfer of the property, from the 
W-fenlant to the bankrupt at the time; and the queſtion is, 
MWhcther, when the latter became inſolvent, he could re- 
W-liver it back to the defendant in ſpecie? The preſent caſe 
Fcannot be diſtinguithed from Harman v. Fiſhar, on principle, 
Wor this bankrupt knew his intolvent fitnation at the time 


When he withed to deliver back the goods in queſtion to the 


5 and 
)ited, 
Ot Its 


LY the 
t then 


og -fendant, as well as Fordyce did in that caſe. Three caſes, 
y a WWowever, have been cited, and prefſed upon us, as deciding 
ole e preſent; but they are to be diſtinguiſhed from this. 


chai WW tin v. Barwick, 1 Strange, 165, the vendees finding 
e al hat their affairs were in a declining condition before the 
m tae 


vods arrived at their houſe in Cornwall, refut-d to accept 


Kru, ie goods, and thereby refuſed to become parties to the con- 
ul 9 ract of ſale: and though, when the goods did arrive by the 
1: but 


vaggon, the vendees could not turn them looſe in the ſtreet, 


1krupt | they did what was tantamount to rejecting them, they 
v. ex- ent them to a friend of the conſignors for their uſe. In 
wards ate v. Field (1), conſider who was the party to the con- 


act ot 
111 01 
eſtate, 


act; not the clerk of the vendee, who lived in London, 
ut Dewhur/t, who was reſiding in New-York; and he, 
now ing his inſolvent ſituation, ſent orders a month before 


ore Nie tranſaction in diſpute took place, to his clerk here, not to 
"ve 1) i urchaſe any more goods for him; the clerk, immediately 
Javils | the receipt of this order, applicd to the venders to take 
ict 10 e goods back again, who agreed to reſcind the contract: 
ules 01 nere it was ſaid, by Lord Kenym, Ch. J. That “ the pro- 
5 cit ey in the goods was apparently diveſted out of the plain- 
n pat s at the time of the ſale, according to the opinion which 
C4105. ie parties then had of the tranſaction:“ but though the 
it an} openy was then, apparently, diveſted out of the venders, it 
cre l0, s not ſo in reality, becauſe the delivery to the agent of 
in 15 e vendee was controlled by the prior orders of the bankrupt, 
iofol- principal. But in this caſe, the goods were delivered to 
brug Wd accepted by the vendee, and the property remained in him 
* il he became inſolvent, What was ſaid by Lord Hard- 
5 to be 

parti , 25 
* bs (1) See the caſe immediately following the preſeat. 
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wwicke, in the caſe alluded to, Snee v. ot 1 1 Ath. 250, 
does not apply to ſuch a c-ſe as the preſent : he only {ail 
that before the contract was complete, and while the goods wer: 
in tranſitu, the owner might by any means, without committing 
a felony, regain the peſſelſion of his goods for which he had nt 
been paid. That, though iid in a court of equity, is ww 
become a general and a good rule of law: but it mult de 
confined to thole caſes where ihe goods are in tranſitu. ur 
deciſion, therefore, againit the detendaut, in this caſc, Wil 
be contormable to every decided caſe, and to the reaion f 
the thing, —Rule diſcharged, 

The caſe of Salte v. Field, alluded to in the laſt caſe, vu 
as follows: In trover, for one hundred and ſeventy-ſix pieces 
of printed callico, the queſtion was, heather the good; wer 
the property of the plaintiffs, or, formed a part of the ch 
of Dewhurſt, a bankrupt, and as ſuch veſted in his aſſignee? 
and on the trial, a ſpecial caſe was relerved, in ſubitance ag 
follows: Detoburſt had a houſe of trade in Auſtin-F fiat, 
London, where his buſineſs was conducted by Hill, his 
clerk : he had alſo a houſe of trade at New-Y ork, where 
he himſelf reſided and conducted his bulineſs. The goods 
in queſtion were ſold by the plaintiffs to Dewhur/?, through 
the intervention of Hill, his clerk, on the 3d and 5th ot 
May, 1792, and were delivered on thoſe days at the holte 
in Auſtin-Friars, London, and were afterwards fert by 
DewhurjPs clerk to the defendant to be packed, in order to 
their being ſhipped to Deroburſt at New-York, On tie 
gth of April, 1792, Dewhurſt wrote a letter to Hill, ns 
clerk and manager, in London, which was received by itt 
latter in London on the 18th of May, 1792; in that let, 
after ſaying that he was ruined, in conlequence of feveri 
failures, he added, “ i, you have purchaſed any goods for 
account, or if any orders are given out, let the perſons have that 
goods back, and countermand all orders.” This letter wis 
thewn, by Hill, to the plaintiffs, on the 18th of May, 179%, 
about nine o'clock in the evening, who then informed Hl 
they were ready to take back the goods, as propoted by the 
letter: on the 18th and 19th of May, 1792, ſeveral attacte 
ments were made in the Mayor's court and Sheriff's court, 
London; and ſerved upon the defendant, by cr.ditors 0 
Dewyvurſt, in order to attach the goods in queltion, and 
other goods which had been fold to Dewhur/t, aud ſent © 
the detendant as his packer ; and the debts for which 1ucb 
attachments were made exceeded in amount the value of A 
the goods in the hands of the defendant : on the 21ſt of May, 
1792, a meeting of Dewhur/?'s creditors was convened by 

Hill, his clerk, when the letter was laid before them: 0 
the 23d of May, 1792, the plaintiffs demanded the g-0ds 10 
queltion of the detendant, and in conſequence of ar” 
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being delivered, commenced the preſent action. Dewhur/? 
returned o England in October, 1792, and S. J {fon and 
Barnard were the aſſignces of his estate and effects, under a 
commiſſion of bankr upt dated the 19th of January, 1793.— 
Pex Cur. The property in theſe goods was apparently di- 
ve/ied out of che plaintiffs at the time of the ſale, accord:ng 
to tue opinion which the parties then had of the trantaction: 
but afterwards, when all the facts were diſcloſed, and when 
Dewhurſ? was delirous not to purchaſe any other goods, it 
was in the power of the buyer and ſeller to put an end to the 
contr ct, as if it had never exiſted : by the letter written by 
Dewhurſt, and by the ſubſequent act of all the parties, the 
ſale was reſcinded: a propotal to that effect was made b 
one paity, and agreed to by the other; and, by that, the 
contract was put an end to by the conſent of both : and 
ihough the goods remained in the hands of the deftendan&, 
they did not remain there for the purpoſe for which _ 
vere originally intended: but the com ract being reſcinded, 
the property reveſted in the plzinifts; and therefore the 
creditors of Dewhur/? had no right to attach the goods in 
the hands of the detendant, hecauſe at that time they were 
no longer the property f Dewhurſt : this caſe cannot be 
diſtinguiihed from that of Ain v. Barwick, 1 Strange 165. 
on principle; for in that caſe there had been a delivery of 
the goods by the ſeller, with the concurrence of all parties 
in creſted; but the agreement of the parties to reſcind 
mat contract put an end to the ſale as if it had never 
taken piace: ſo, in this caſe, it was competent to the 
principal to diſavow the contract made by his agent, if 
the yenders choſe to accede to it: the propoſition made by 
the purchaſer, and which was dictated by common honelly, 
might have been refuſed by the venders if they had choſen ; 
but they agreed to it, and by the mutual agreement of both, 
the contract of ſale was reſcinded. If Dewhurſt had died 
before the purchaſe, the contract muſt have been put an end 
10. Poſtea to the plaintiffs, 

A queſtion had been put, on the argument, Whether 
theſe acts, done by the agent before he knew of the revoca- 
tion of his letter of attorney, were good? And BULLER, I. 
faid, he thought that the principal, in ſuch a caſe, could 
not avoid the acts of his agent done bond fide, if they were 
to his diſadvantage; but he might content to avoid thote 
Which were for his benefit: and, he obſerved, that in this 
cale, the principal was anxious to reſcind this as well as all 
other contracts made by his agent, and the vender agreed to 
take the goods back again. 

If a bankrupt, on Ky 
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e eve of his bankruptcy, fraudulently Smith ee al. ©. 


deliver goods to one of his creditors, the aſſignees may diſ- Hofon, Hil 


afirm the contract, and recover the value of the goods in 
rover; but if they bring aſſumpſit, they affirm the contract, and 
L 4 then 
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then the creditir may ſet off his debt.— This was an action 
of aſſumpſit, and the plaintiffs declared for goods ſold and 
delivered to the defendant, by the bankrupts, before, and ah 
by the aſſignees ſince, the bankruptcy. Pleas non at, 
and a tender of 131/. 7s. 64. «hich the plaintiffs rook out 
of court. There was alſo a ſet-off.—At the trial, a verdi& 
was found for the plaintiffs, ſubject to the opinion of the 
Court on the following caſe: © In Auguſt, 1787, Lu 
& and Potter fold goods to the defendant to the amount cf 
« 421. and on the 4th of March, 1788, they drew a bill on 
« him at two months, for 4421. payable to their own order, 
& although at that time he was indebted to them in 424. only, 
« which bill the defendant accepted. Lewis and Potter made 
* the following en'ry in their books; „4 of March, 788, 
« received from James Hodgſon an acceptance due 7th ay, 
4 442/.; to bills and notes; to provide 400ʃ.:“ on the 26th 
« of April ſeveral bills were refuſed payment by Lewis and 
« Patter, ſome of which were preſented by bankers on be- 
„half of the indorſees: on the 29th of April, 1788, the d. 
& fendant went to the h:uſe of Lewis and Potter, and bought 
goods to the amount of 5311. 76. 6d. which were ſent lo him, 
« twith a bill of parcels, the ſame day; the goods were {old to 
« the defendant at ſix months credit: on the 29th of April, 
« 1788, Lewis and Potter committed acts of bankruptcy: 
« 91 the gth of May, the commiſſion iſſued, ard they were 
& duly declared bankrupts, and the plaintiffs choſen aſſignees 
« of their eſtate and effects. The bill for 442. drawn by 
the bankrupts, and accepted by the defendant, became due 
the 7th of May, 1788; the defendant did not pay it on 
« that day, but in September follow ing paid to Gi and 
& Tohnſen, the holders thereof, 2001. on account of the bill; 
« and in October following, before the fix months credit 
c upon the goods was expired, he paid the reſidue with in- 
«* tereſt, The jury thought the bankrupts gave an undue 
preference to the defendint in the ſale; and gave a verdict 
« for the plaintiffs, damages 4001. The queltions for the 
« opinion of the Court were, iſt, Whether the plaintiffs 
could ſupport this action for the price of the goods? 2dly, 
If they could ſupport this action, whether the defendant 
could not ſet off againſt it the money paid by him on the 
« above-mentioned bill for 44:4. ?'””—PEk Cur. We are 
opinion that the defendant has made ſufficient defence againſt 
the action in its preſent form, and conſequently tKat a judg- 
ment of non-ſuit muſt be entered. It is expfeſsly (tated in 
the caſe, that the goods in queſtion were delivered by. the 
bankrupts to the defendant, with a view to defraud the relt 
of their credi ors; and, therefore, an action might have been 
framed to diſathrm the contract, which « as thus tinctured 
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. bt have recovered the value of the goods. The ſtatute 
8 9 me c. 30. ſ. 28. enacts, 4X4 it ſhall appear to 


ton 
and 


fence to an action brought by the aſſignees, which he might have 
red uſed againſt the bankrupt himſeif; and conſequently may ſet off 
in- aniher debt which was owing from the bankrupt to him. | 
ndue This doQtrine is fully recognized in Hitchin v. Campbell (1), [ 
dick and in King v. Leith (2). Now here the afſignees, by | 
r the bringing this action on the contract, recognized the act of 


allo he commiGoners that there hath been mutual credit between 4 
ſit, the bankrupt and any other perſon, or mutual debts between 

out he bankrupt and any other perſon, before the bankruptcy, 
Oct e commitſioners, or the aſſignees, ſhall ſtate the account 
te WF between them, and one debt may be ſet againſt another; and | 
u me balance only of ſuch accounts ſhall be claimed and paid {| 
i of sn either fide; in the moſt extenſive words. And, there- | 
i 01 WW tore, we are perfectly ſatisfied with the caſes ex parte Decze, | 
der I Att. 228. and French v. Fenn in Coote's B. L. 577. But F an | 
"ay, nn of trover had been brought, inſtead of aſſumpſit, this caſe | 
nade would have differed. materially from thoſe two ; becauſe in both | 
15% WWW thoſe caſes the goods had got into the hands of the reſpective 1 
lay, parties prior to the bankruptcy, and without any view of | 
2001 defrauding the reſt of the creditors ; and therefore, according 
and to the juſtice of thoſe caſes, whether trover or aſſumpſit had 
| be- been brought, the whole account ought to have been ſettled 
. in the way in which it was, becauſe the ſituation of the 
wht parties was not altered with a view to the bankruptcy : but 

bin, here it was; and if trover had been brought, the defendant 
Id to weld have had no defence, and thoſe caſes would not have 
pril availed him. But this is an action on the contract for the gods 
ICY « e by the bankrupt. And although the afſignees may either 
were affirm or diſaffirm the contract of the bankrupt, yet if they do 
— rm it, they muſt act conſiſtently threughout ; they cannot, as 
n by has often been obſe ved in caſes of this kind, blov hot and 
due cold; and as the afſignees in this caſe treated this tranſattion as | 
t on a contract of ſale, it muſt be purſue through all its conſequences, | 
= me of which is, that the party buying may ſet up the ſame de- | 

ill; 

| 


ntiffs the bankrupt, and muſt be bound by the tranſaction in the | 
2dly, ſame manner as the bankrupt himſelf would have been; and | 
— if he had brought the action, the whole account muſt have 

n te 


. been ſettled, and the defendant would have had a right to | 
re of ſet off the amount of the bill. Therefore, on the diſtinfiom | 
ainſt between the actions of trover and aſſumpſit, we are all of opinion 


udg- that a judgment of non-ſuit muſt be entered. Judgment of | 
ed iN ron. ſuit. | 
y. — A fraudulent purchaſe of goods from a perſon in inſolvent Martin etl. v. 1 
rel arcumſtances, by a creditor who has — thereof, ee _ 

" io fave himſelf and cheat the other creditors, of whom the Ter 10 Geo. 3. 

ture B. R 4 Burr, 

over, 2477. 

100 (x) See p. 29 3, infra, (2) Sce p. 36. 
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inſolvent has bought ſuch goods upon credit, is void. 0. 
the t:1al of an achion of trover, brought by the aſſignecs of; 
bankrupt, for large quantities of goods, a verdict was giv 
for the pl intiffs, to the amount of 19,562/. 175. 8d.: aft. 
wards the defendants obtained a rule, to thew cauſe why thi 
verdict ſhould not be {et aſide; and upon ſhewing cuuſe, the 
caſ* appeared to be as follows:“ The defendants wer 
bankers, and Jargg creditors of the bankrupt, who was z 
linen-draper : the value of the goods for which this acting 
was brought, got into the hands of the defendants in the f. 
lowing manner: the bankrupt b:ught goods upon credit fn 
ſeveral tradeſmen who did not fuſpett his circumſtances, th 
defendants employed agents to buy theſe goods from the bankrujt 
particul ly one N. S. bought to the amount of 7,-o0q). x 
prime coſt, for which he gave his notes, payable at a fury: 
day; th-ſe notes were paid in to the defendants, and N. S. ſil 
the gods for the uſe of the defendants, and accounted with then 
for the profits, as their agent: the defendants alfo ſent an- 
other man, one M. B. to buy goods of the bankrupt, io the 
amount of 2, 163]. 15s. 11d. prime coſt, and furniſhed hin 
with bank-n:tes to that amount, to pay for them: he paid thil 
notes to the bankrupt, who changed them at the bank, for thin, 
which he paid in to the defendants. M. B. ſold the goods for 
the uſe of the defendants, and paid them the produce: and 
in like manner as to all the reſt. . The price, at prime coſt, 
was furniſhed in paper, by the defendants, to the agent; 
received by the b.inkrup!, and returned to the defendants; 
or notes given by the agent, which notes, the b.nkrupt paid 
in to the delendan's, and diſcounted with them; and the 
goods were all fold for the benefit of the defendants; and 
the money accounted for to them, by the nominal aud apps: 
rent purchaſers. It was left to the Jury, to conſider © Ve 
ther it was a fair ſale, as b-tween the bankers and the bantrift; 
or a cheat, to defraud innocent perſons, from whom the gen 
were bought? aud the jury found, that this was a groſs fraud 
upon the creditors of the bankrupt, and a cheat, by c 
and colluſion betwcen him and the defendants.” Lon 
MANSFIELD, Ch. J. The two grounds of this motion art, 
1ſt, That the jury have done wrong in finding the tranlace 
tion to be a fraud: 2dly, that /upp:/ing the tranſaction tt 
fraudulent, yet the plaintiff ought to have been nam: ſuited; aid 
if that be ſo, a new trial ought to be granted, in order tha 
they may have the ben-fit of a nonſuit upon a new trial 
as to the fraud, the fraudulem deſign and intention muſt «- 
pend upon circumſtances: in the preſent caſe 'tis clear tha! 
the whole was a wicked ſcheme, concerted between d 
defendants and the bankrupt, to keep up his credit; to enable 
him to get goods which were to be employed to fatisty ans 
diſcharge the debt due to the defendants : one of them ws 
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ih | . 

1 Wiency; for, to their knowledge, the goods were ſold at 
* 01 WW. ime coſt: the bankers did not deal in ſuch goods: had 1 
71Ven 

& __ 


hey bought them openly and in their own name, and ap- 
plied the money to fink the debt due to them, the neigh- 
ourhood would have been immediately alarmed: they 
new that the perſons who fold their goods upon credit to 
the hankrupt would never be paid: but it did not amount to a 
Win ruptcy, becauſe there was un fraudulent deed or conveyance : 
u [1 conſequence of this verdict, the notes given by N. S. 


Alter. 
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e, the 
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{ 
* 1 and the other purchaſers of the goods, and delivered or | 
* paid by the bankrupt to the defendants, are not to be | 
1 1 conſidered or imputed as any payments at all, being to- | 
tri. „ tally void; and if any money was paid by the defendants 
* 0 dhe bankrupt, as in conſideration of ſuch goods ſo 
* fraudulently ſold, ſuch money is received by the bankrupt | 


F< without any conſideration, aud therefore to the ute of the 


j ( 
ad defendants; and conſequenily to be ſet off under the com- 


8 ps miſſion' -i Lordſhip held the ation of trover to be main- 
5 on tainable : a trader cannot alter the property of g:0ds by a crim- 
1 DM 


% fraudulent tranſaction, to the pr. judice of his creditors. 


d oF E YaT+s, J. The general queition is, I hether an action of 

ern trover is, in this caſe, maintainable? One objection to it is, 

xds tor oy” : | 
f that the defendants are precluded from a ſet-otf: but this 

>: a 


would be an objection to all actions of trover : for there can 
be no ſet-off in any action of trover. An action of trover 
muſt he founded on p operty ; the queſtion then is, Whether 
his tranſaCtion altered the property with reſpect to the afhg- 
nees? if fraudulent, it does nt alter the property; the aſſig- 
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16 * necs do not ſtand in the place of the bankrupt in any reſpect : | 
1 4 particularly where the act of bankruptcy has been fraudu- 
** lent: it muſt be inquired, therefore, Whether this was a | 

© | 


ale and a transfer of the property? The Jury have conſidered 


ry it as not ſo: it is ſaid that “ the bankrupt, before he had 
committed any act of bankruptcy, might have delivered the 
7 y „ Wy £2945, or paid the money to whom he pleaſed.” But here he 
1 Ci * 


has not done ſo, but has purſued a method which is fraudulent, 
and which is calcul ited to cheat innocent perſons: and the de- 
tendants were privy to i, and aſſiſting to keep up the credit 


Lord 
on ate, 


ae of a finking man, under falſe aypearances: this action of 

* rover is a proper remedy to relieve the creditors. ASTON, I. 
Tough this was not an act of bankruptcy in itſelf, yet 

aol being a ſcheme concerted at the eve of a bankruptcy, to 

g cheat innocent perſons, in order to ſcreen particular credi- 

ws 1 tors; it is ſuch a fraud as ſhall render the ſale void. WII- 

= „ns, J. concurred. Rule diſcharged. 

eu Efe, in the Hands of a third Perſon, after an Af of Wilkinset e. 
51 ane Bankruptc The afh fa b * +; Carmichael, Hil. 
em wal y. | e athgnees of a bankrupt may maintain , 10 Geo. 3. 
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the ſame, notwithſtanding the bankrupt may ſtand indelyel 
to him for wages, ſtores, and repairs; for the maſter lias m 
lien upon the ſhip.—In an action of trover brought by th» 
aſſignecs of a bankrupt for a thip, of which the bankrup: 
was owner, againſt the captain: at the trial, the defenc: 
fet up was, That the captain had a lien on the ſhip for lis 
wages, and for ſtores, proviſions, and repairs; a yerdict was 
found for the plaintiffs, with 6054. damages, ſubject to the 
opinion of the Court, on a caſe, which ſtated as folloas, 
—- The defendant being the captain of the ſhip Africa, he. 
ſpoke and directed repairs to be done before ſhe ſet out upon 
her laſt voyage; and likewiſe directed her to be fupplicl 
with ſtores and proviſions; for which repairs, ſtores, aud 
proviſions the defendant was liable, as well as the owner 
the defendant likewiſe had wages due to him: the owner of 
the ſhip became a bankrupt; and after the baniruptcy and the 
demand of the ſbip therein after-mentioned, the defendant pail 
the creditors their bills for + wn and repairs. The plamtits 
(the aſſignees) demanded of the defendant to deliver the {hi 
to them, which he refuſed, without having an allowance in 
his account for his wages and the money he was liable t 
pay for the bills before- mentioned. THe QUESTION was, 
Whether in this action the defendant could be allowed tv 
retain, and have deduCted, out of the damages which ought 
to be given for the value of the ſhip, the ſeveral ſums men- 
tioned in the cafe, or any of them, or whether any of the 
above articles were fo far a lien on the ſhip as to juſtify his 
retuſal to deliver the ſhip to the plaintiffs without being 
paid? Pex Cur. The defendant has ſet up a lien upon 
two forts of claim: viz. wages, and ſtores and repairs : as to 
wages, there was no particular contract that the ſhip ſhould 
be a pledge; there is no uſage in trade to that purpoſe ; not 
any unplication from the nature of dealing; on the contrary, 
the law has always conſidered the captain as contracting, 
perfonally, with the owner: on this ground, prohibitions 
have been granted; and the caſe of the captain has, in that 
reſpect, been diſtinguithed from that of all other perſons 
belonging to the thip: this rule of law may have its foun- 
dation in policy, and the benefit of navigation: for as ſl.ps 
may he making profit, and earning, every day, it might be 
attended with great inconvenience if, on the change of a 
captain, for mitbehaviour, or any other reaſon, he ſhould be 
inti led to keep the ſhip till he is paid: as to ſtores and te- 
pairs, it is a ſtrong anſwer to that claim, that when the 
demand was made by the aſſignees, the captain had not 
paid: but if there was any lien originally, it was in the cat- 
penter : the captain could not, by pa ing him, be in a bette! 
ſituation than his; and he had parted with the poſſeſſion, ſo 
that he had given up his lien, it he ever had one: the — 
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creditors had none. If the defendant is liable to the tradeſ- 
men, it is by his own act. Work done tor a ſhip in Eng- 
land is ſuppoſed to be on the perſonal credit of the emplover. 


In foreign parts the captain may hypothecate the ſhip. 


The detendant might have told the tradeſmen, that he only 


added as an agent, and that they mult look to the owner for 


payment. If there is no lien, can there be a ſet-off? This 


us no item of any ſort, in account, between the bankrupt 
ad the defendant : the ſhip remained in ſpecie till after the 
bankruptcy; and the converſion ariſes from an act done on 
me ſpecific property of the aſſignees, not of the bankrupt.— 
Poſtea delivered to the plaintiffs (1). 


One of three partners in a ſhip and cargo, the coſt and 
outfit of which was 4.5084 paid only 410¼ in part of his 


hund (hare, and gave his notes for the remainder; but, before 
chey became due, was declared a bankrupt: held that the 
E j-riners could not, by voluntarily diſcharging the notes, ſtand 


in his place, for any ſhare of the profits : but that the aflignees 


ere entitled to and might recover a full third, both of the 


profits of the adventure, and the value of the ſhip. 
A banker is not juſtified in paying zhe drafts of a perſon 


bo has placed money in bis hauds, after be has notice of an act 


of bankruptcy committed by him. The plainuits brought 


FE this action for money had and received to their own uſe, and 


to the uſe of the bankrupt, Plea, the general iſſue. On the 


trial of this cauſe, the jury found a verdict for the plaintitts 


r 16,9307. : and, upon a motion for a new trial, the facts 


appeared to be as follow: © Tyler had commitied a clear 
act of bankruptcy on the night of the 2d of May, 1785, 
which was well known to the defendants, who were her 
barkers; and it appeared by their books that, ſo much as 
the verdict was taken for, had been received by them on ac- 
count of the bankrupt after that time. In anſwer to this, 
the defendants gave in evidence, that on the ſecond of May, 
before the act of bankruptcy, inſtructions had been given to the 
d-fendants* attorney to draw up a deed of aſſigument, from 
her to them, of two ſhips, which were then at ſea, and their 
treght, and alſo of an exchequer tally : that it was prepared 
on the 4th, but, owing o the abſence of the bankrupt, was 
u execuicd till the 19th: of this they claimed the benefit, 
and they alſa claimed to dedud a fum of 9,670l. being the amount 
ef rafts drawn by the bankrupt on them after th: bunk- 
q. tt; favour of creditors, and which they had paid : but 
Lc judge, being againſt them on theſe two points, directed 
wie jury to find a verdict for the whole ſum.“ Prx Co. 
Mer cue ſhewn againſt the rule) The two grounds on 
uch the preſent by for a new trial is made, are, 
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(1) Vide Rick v. Coe, in vol. 1. p. 284. 
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1ſt, that the defendants are intitled to an allowance for th 
money which they paid on the bankrupt's drafts, though 
ſubſequent to an act of bankruptcy committed by her, an 
full knowledge of it by the detendants; and, 2dly, that ther 
are intitled to the produce of the depoſits, on which the; 
claim a lien antecedent to the act of bankruptcy. The ft 
of theſe points ſuppoſes the verdict to have been given 
againſt law; the ſecond is raiſed on an allegation of ſurpriz: 
at the trial, Now with regard to the firit of theſe point; 
it has been argued, that the caſe involve in it a queſtim if 
doubt, of great value, or of general importance, it is a ſuſſiciem 
ground for granting a new trial; and that, in the preſent 
caſe, all theſe circumſtances concur : but, if it be not a ma. 
ter of doubt, the greater the value, the leſs reaſon is there for 
granting a new trial; becauſe the plaintiffs would be 
much longer deprived of the fruits of the verdict, to which 
they are intitled. Motions for new trials have been very 
much encouraged of late years; and nothing tends more to 
the due adminiſtration of juſtice, or even to the ſatisfaCtion 
of the parties themſelves, than applications of this Kind. 
The court and the counſel are enabled to conſider the quei 
tion more fully than they could do in the hurry of bulinel 
at Nie Prius. But there is a wide difference between the 
reaſon which ought to induce the Court to grant ſuch rules 
and thoſe which are ſufficient to grant new trials. It 
well known, that in this Court, a rule to ſhew cauſe why 
there ſhould not be a new trial, is granted for little more 
than aſking, if any plauſible doubt can be ſtated : but if thi 
were to be tollowed up by making the rule abſolute on the 
ſame grounds, it would be great injuſtice to the parties, aud 
would tend to multiply litigation to an enormous degree, 
Value alone is not a «Aves. for granting a new trial, a- 
though it frequently weighs in granting a rule to ſhew cauſe, 
The queſtion, in this ſtage of the buſineſs, is, Whether on 
any part of this caſe there is a ſerious ground for doubt. 
But there can be no doubt in this caſe; for it is extremely 
clear that no payments, made either by or to a bankrup), 
are protected by the ſtatutes of 1 Fac. 1. c. 15. and 19 G0. 
c. 32. when the party either paying or receiving has krnow- 
ledge of an act of bankruptcy committed. Here the act d 
bankruptcy was known to the defendants. Then, is ther: 
any thing in the particular ſituation of the defendants to ex. 
empt them from the general law on the ſubject ? No argu- 
ment which has been urged can raiſe the ſmalleſt doubt; fo! 
there can he no reaſon why a banker ſhould be in a diffe- 
ent ſituation from the reſt of the king's ſubjects in the con 
ſtruction of theſe ſtatutes. It dues not, however, necef[:riy 
follow, that a banker ſhould know the ſituation of the wh? 


employ him; and if he has no notice of their infolvency, he 
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e n be protected in the payments which he makes to them. 
oveh RW: has been ſaid, that the defendants were bound to pay over 
ie bankrupt's money: but the queſtion is, Whether or not 
ther is was the bankrupt's money? and whether it was not 
thes nown to them that it was not? This is not like the caſe 
* Pet in the courſe of argument, that if the aſſi nees admit the 
given eceipts by the defendants to be good, conlidering them as 
orice: cents, they (hall likewiſe be conſideted as agents with reſpect 
int. io the payments made by them. The caſes in which that 
im i Wobjection has been allowed are, where money has been levied 
„cem onder an execution, and paid over to the party; but there 
reſent he whole is one act. If the ſheriff had a right to levy 
money under an execution, he was bound to pay it over to 
re for Nie party at whoſe ſuit the execution iſſued, and therefore 
be {7 WW: was deemed inconſiſtent to ſay that the ſheriff levied 
which e money legally, but paid it illegally. But there is no in- 
| vers Wſconbiſtency in this caſe: the law ſays, that what the defend- 
ore h Waits received from the bankrupt after the bankruptcy, is the 
ace property of the aſſignees; and they have a right to demand 
bind. as money received to their uſe; but it is impoſſible to ſay, 
quel- on this evidence, that the aſſignees have given the defendants 
line Na power, or even conſent, to pay the money in queſtion to 
on the he particular creditors. As to the word “ underſtand,” 
rules, ohich is uſed in the ſtatute of James, and which has been 

|; i; eamented upon, it is too much to ſay that it can become 
why queſtion, whether a party did or did not know the law: for 
mot ery man is equally bound to know the law; therefore the 
if this Wien dants muſt have known that a perſon, who has com- 
on the WE itted an act of bankruptcy, is nat a free agent, and has no 
es, and longer the diſpoſition of his property. It he underſtand the 
degree. ap chat is ſufficient; he muſt know the law, and is bound 
al, a WY"? the conſequences, They knew that they were not bound 
„cause. % antwer the bankrupt's drafts; they muſt have known 


ther on Ant they were doing an illegal act, and were affiſting in 
doubt. Ncowmitting a fraud on the reſt of the bankrupt's creditors; 
treme de ipirit of the bankrupt laws being an equal diſtribution 
nkrups 2 the effects of the bankrurt. So that theſe defendants, 
Cho have taken upon themſelves to pay particular creditors 
know de whote of their demand, out of that fund which ought 
« a of have been equally diſtributed to all, are not intitled 
is ther: any favour, ti often happens that criminals are tried 
$ to e. r facts, the legal conſequences of whieh they did not 


m—_— now; this is more particularly the cafe where the offence 
abt; for s created by a new. ſtatute. The conſequences of the 
1 differ- fropofttion contended for by the defendant's counſel would 


he con-, chat if a creditor give notice to a banker, in direct 
ceffurily nn, that the debtor had committed an act of bankruptcy, 
ie who dat a docquet had been ſtruck againſt him; and, accordin 
encv, he WI” © part of the argument, that he had even been declared a 
"will bankrupt, 
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bankrupt, yet if no aſſigument were executed, thc bj 
might continue to pay the drafts of the bankrupt. 8 
propoſition cannot be ſupported ; therefore there canna þ; 
the ſmalleſt doubt on the queſtion of law. The caſe put x 
the bar, with reſpect to a ſheriff, is not inapplica e: th 
courts have ſaid that ſheriffs, being miniſters of juſtice, 1 
intitled to the protection of the courts, if they act honeith: 
but it has always been held as clear law, that if a herd, 
after notice of a bankruptcy, proceed to levy, though m 
commiſſion be taken out, he muſt do it at the peril of an- 
ſwering to the aſſignees. But a banker cannot be in a more 
favourable light than a ſheriff, becauſe he voluntarily pu; 
himſelf into that fituation. It was firſt ſaid that the & 
fendants were not debtors of the bankrupt ; but that cant 
be ſuſtained on any ground; for if a merchant pay 1000. 
into a banker's hands, he is a debtor for ſo much, and, if le 
refuſe to pay it on demand, may be arreſted for it: and tle 
merchant has the ſame common remedy to recover it, which 
every creditor has againſt every debtor. A SECOND Qu 
rio has been made with regard to the produce of the d- 
poſits, the allowance of which the defendants claim in reſet 
of the lien which they had on them previous to the bank- 
ruptcy. If that matter had been clearly made out at tle 
trial, there is no doubt but that the defendants would hae 
been intitled to the allowance. But the queſtion is, Whe- 
ther we ought to interpoſe now? as the defendants wett 
aware at the trial, that it was incumbent on them to eſta- 
bliſh that fact; for they produced the aſſignment of the 29t 
of May: but failing in that defence at the trial, they now 
ſet up another ground, namely, that they have an equitabe 
lien; inaſmuch as the depoſits, which were the conſideration 
of that aſſignment, were in their hands before the bankrupt 
cy. Now it is material to conſider whether, in a caſe 0 
circumſtanced as the preſent, where a party, who hs 3 
defence which he knows is neceſſary to be eſtabliſhed at the 
trial, but negleCting to make uſe of that, relies upon anothe! 
in which he fails, ſhall afterwards be permitted to aval 
himſelf of the firſt as a ground, in this court, for a new trial: 
ſuch applications ſhould be cautiouſly admitted, as it wou 
be a great inlet to perjury. — on both ground 
we are of opinion that a new trial ought not to be grauted 
Rule diſcharged. 

But when the aſſignees have recovered the money fron 
the bankrupt's banker, they cannot recover the ſame ſum 
from the creditor, though he received it after notice of tht 
On the trial of an action of aſſumpfit for 


money had and received. Plea, the general iſſue. The plain- 
tiff was nonſuited. On a motion for a rule to ſhew cault 


why che nonſuit ſhould not be ſet aſide, and a new un 
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Mad recovered a large ſum againſt the 
Sclonging to the bankrupt received by them; in which action 
ey attempted to ſet off this, as well as ſeveral other ſums, 
Swhich they had paid on the bankrupt's account: but it ap- 
Pearing that they had paid thoſe ſums with full knowledge 
Wot the bankruptcy; the ſet-off was diſallowed (1). The Court 
Wrefuſedl to grant a rule to ſhew cauſe: for Pex Cur, It is 
admitted, very properly, that the plaintiffs cannot affirm and 
diſafhrm the ſame tranſaction: then try this queſtion by that 
Witcſt. This was no ſpecific money of the bankrapt paid to 
the defendantz it was only a payment in the common courſe 
Wot buſineſs by her bankers, who had; prior to that, received 
| arge ſums of money belonging to the bankrupt: The plain- 
Uns 


Bankrupt (Af/ignment ). 


&ranted, the facts appeared to be theſe: * The defendant had 


received 1,090, being the amount of a draft drawn in 
x his favour for a bond fide debt, by the bankrupt, on Meſſrs. 
« Hankeys, her bankers, which money was received by the 
| defendant after notice of the A The plaintiff 


ankeys, for money 


firſt brought an action againſt the bankers, for all the 


money received by them on the bankrupt's account, againſt 
which demand they offered to ſet off this, as well as ſeveral 
Qother ſums, which they had paid on account of the bankrupt; 


to this the aſſignees objected, inſiſting that thoſe payments 


vere made with their own money, and not with that of the 
F bankrupt, But in the preſent action, they ſay it was a pay- 
ment with the money of the bankrupt; — 


ö „the defendant 
having received it, with knowledge of the bankruptcy, they 
inſiſt that they have a right to recover it back. lt has not 


been attempted to be diſputed, but that the defendant was a 


bind fide creditor of the bankrupt ; and a payment by her to 
him, although with notice of the bankruptcy, would have 
been good as againſt all perſons but the general creditors. 


I therefore, he do no injury to the creditors, he does not 


nold it againſt conſcience. The bankrupt's eſtate has not 
been injured at all by this payment; for the aſſignees have 
already received this ſum from the Hankeys ; then, they ſay, 
that they have a right to bring this action againſt the de- 
fendant, becauſe, otherwiſe, the 'Hankeys cannot recover it 
back. But the Hankeys paid this ſum knowing of the bank- 
Tuptcy, and, perhaps, have no right to recover it back. But 
that 18 immaterial, as far as it reſpects the aſſignees; they 
wy now interpoling between two creditors, in a caſe in 
13 general body of creditors have no concern. Rulo 
eruled. 


lf, after the aſſignment of a bankrupt's eſtate, a creditor 
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knowing it, and reſiding in England, attach the money of Pots, Hil. Ter. 
3 


——— 


(1) Vide preceding caſe, 


Voi. II. M the 


1 Geo. 3. B. R. 
4 Ter. Rep. 1332, 
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the bankrupt abroad, the aſſignees may recover it in an ad olunt: 
for money received to their uſe. On the trial of an a&igj nleſs 
for money had and received, brought againſt the defendart (veat It 
by the plaintitts, aſſignees of Lewts and Potter, bankrupt, nay d 


Wi that 
hat m 
is ſtate 
Wo the 
poſed | 


f ſtatutes 


ſpecial verdict was found; which, after ſetting forth the for. 
mal parts (namely, the trading, the petitioning cre.litor's debt, 
the bankruptcy, the commiſhon, and aſſigument), ſtated, thy 
the bankrupts, before their bankruptcy, were indebted ts the d. 
fendant on a contract made in England; at which time, ant 
allo at the time of the bankruptcy, and until the afſigning o 


the attachment hereafter mentioned, all the parties were re. iWiign : 
ſident in England; that, after the iſſuing of the commiſſun Wl words ; 
bankrupt, and the making of the aſſignment, the defendani, i there b 
knowing thereof, gave orders to his attorney, in Rhode ſari, i be ente 
North America, t attach the effects of the bankrupts in thit ? tradict 
iſland; in conſequence of which, the attorney, in May, 185 oper 
attached, in the regular way, certain monies in the hands of HH di 
J. and VJ. Ruſſell, which were due from them to the bank Wl here, tl 
rupts at the time of the bankrupicy, and in November, 1786, let us 
obtained, in the court of common pleas, in Rhode Iſland 20 Jubject 
regular judgment againſt the bankrupts for 496/. 125. 0% ee 
and coſts; which ſum he afterwards received, and remitted Mete, 
to the defendant in England, who claims to hold the fam* t» WARP": obt 
his own uſe. The verdict alſo ſtated, that the proceeding is like 
of the court, in Rhode Iſland, were continued by imparlance lutter a 
from May, 1785, to November, 1786, at the requeſt of the nounce 
Ruſjells, in order that the bankrupts might have notice of mated ; 
ſuch proceedings. PER Cur. (after the caſe had been twice not be 
argued), In the argument in this caſe, many quotations wer the cre 
made from the writers on the civil law, which it is not ne- Citor-gi 
ceſſary to conſider in determining this queſtion. Gencraly determi 
ſpeaking, it muſt be admitted, that perſonat property muſt bt on, wh 
governed by the laws of the country where the owner is domicile larour 
Neither do we mean to break though the rule, that the | 

courts of one country ought to pay a proper deference to the 3 
deciſions of te courts in another having competent juriſ- 0 K 
diction, where the facts, on which the deciſion was made, Moe the « 


were fairly diſcloſed to ſuch court. But THE GENERAL made arre 


f s R mit of | 
QUESTION here is, V hetber the aſſignment, which was ext, 3 


cuted by the commiſſi;ners of the bankrupt, was / cient ti vel} ne it, 
the bankrupt's property, in the plantations abroad, in the een "4 The 
under the-commiſſun ? becauſe, if it did fo veſt, at the time d and, being 
the alignment, it is immaterial to conſider, in this calc, how by which 
far the relation under the bankrupt laws ſhould take effet _—_ 
in Rhode Iſland, fince the aſſignment was executed anterior ping a 3 
to the time when the attachment ſuit was there commences iſo going 
Therefore the only queſtion here is, Whether or nt the ER 
property in that iſland paſſed by the aſſignment in the tame Wl... 
manner as if ie owner (tie bankrupt} had aſſigned it bv '* Bin agio 
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oluntary act. And that it does ſo paſs cannot be doubted, 
nleſs there were ſome potitive law of that country to pre- 
Feat it. Every perſon having property in a foreign country, 
Way diſpoſe of it in this: though, indeed, if there be a law 
Wi (hat country, directing a particular mode of conveyance, 
at muſt be adopted; but in this caſe, no law of that kind 
Is ſtated, and we cannot conjecture that it was not competent 


Wo the bankrupt himſelf, prior to the bankruptcy, to have dif- 


Wpoſcd of his property as he pleaſed. Now the bankrupt 
Wſatuces have expreſsly cnacted, that the commiſſioners may 
Waſlgn all the property ot the bankrupt in the moſt extenſive 
Wwords; and therefore, on the general reafon of the thing, if 


Where be no poſitive deciſion to the contrary, no doubt could 


e cncertained but that, by the laws of this country, uncon- 
: tradifted by the laws of any other country, where perſonal 
Wproperty may happen to be, the commiſſioners of a bankrupt 
Way diſpoſe of the perſonal property of a bankrupt relident 
Where, though ſuch property be in a foreign country, Then 
et us conſider the deciſions which have been made on this 
ſubject. The caſe of 17 Inth v. Ogilvie (1) agrees wich 
Four opinion. There it is to be cbſerved, that Lord Hard- 
icke, on his being told that the defendant, in that caſe, had 
not obtained a ſentence before the bankruptcy, ſaid, Then it 
is like a foreign attachment, by which this court will not 
utter a creditor to gain priority, if no ſentence were pro- 
nounced before the bankruptcy. In another part, he inti- 
mated a ſtrong opinion that the property in Scotland thou'd 
not be taken by one creditor to the prejudice of the reſt of 
the creditors here; And at the cloſe of that caſo; the Soli- 
Citor-peneral obſerved, that this preciſe queſtion had been 
determined. But the caſe of Beckford v. Turner was relied 
on, when this caſe was firſt argued, as a determination iu 
larour of the attachment creditor : but certainly no queſtion 


* 


(1) H. 21 Geo. 2. In Chancery. The plaintiff was the aſſignee of a bank - 
fupt, the defendant a creditor, who, be fore the banktuptey, went into Scotland, and 
made arreſtments on debts due to the bankrupt from perſons there. Upon an affi- 
tit of the defendant's Having got this money into his hands, a ne exeut was 
granted, And a motion was now made, on the behalf of the defendant, to di- 
Charge it, upon a ſuppotition that he had a right to the goods, as creditor, by hs ar- 
ments, 

The Lord Chancellor aſked, whether he h+d ſentence before the bankruptcy, 
and, being anſwered in the negative, he faid, I hen it is like a foreign attachment, 
dy which this Court will not ſuffer a creditor to gain priority, if no ſentence were 
pronoanced before the bankruptcy. I cannot grant a prohibition to the court of 
lions: but I will certainly make an order on the party bert to reftrain him fromm 
Jting a priority, and evading the laws of bankruptcy here. If the gentle man were 
bot going abroad, I would do nothing: but as he is, I will not ditcharge the writ 
Without his giving ſecurity to abide the event of the cauſe.” 

„N. B. The Solicitor-general ſaid, there had been caſes where creditors had 
it a priority, and after coming here, have been obliged to c fand a guurt of law, 
am actioa tor money had and received. 

M 2 of 


193 


| 
| 
| 
| 


164 


Bankrupt /A/ſignment), 
of that kind was ſtated among the reaſons ſigned by the 


counſel, nor was it brought in judgment in that caſe; the 


ſingle queſtion there was, Whether or not the proceedin $ 
in the iſland of Jamaica were conformable to the m afigr 
pointed out by the act of aſſembly there? And if it had been debt 
ſtated, in the reaſons ſigned in that caſe, this queſtion could aſter 
not have ariſen in deciding it. There was, indeed, a difun, Indie: 
rather than a deciſion, in Milſon's caſe, Co. Bank, I. 123, that mone 
the aſſignment, by the commiſſioners, had no other effect ſump! 
than a voluntary aſſignment. I believe the doubt, in all theſe tiffs, 
caſes, has ariſen from not attending to the meaning of the That 
word, “ voluntary.“ It has been contended, that it means ciſed t 
« without a valuable conſideration'“: but it is impoſlible to then i 
conſider it in thut light; for in the caſe of a bankruptcy, there and 01 
muſt be a conſideration: it means the bankrupt's own volus Janua 
tary act, as contra-diſtinguiſhed from a compulſory act by law, that, « 
Therefore, on the reaſon of the thing, even without any chu, c 
authorities, we have no difficulty in ſaying, that the title of Wl eſtates 
the plaintiffs muſt prevail. For it muſt be remembered tha, hen 
during the progreſs of this buſineſs, all theſe parties reſided ant, // 
in England; that the defendant, knowing of the commiſſion WR contra: 
and of the aſſignment, in order to gain a priority, tranſmittel / cont: 
an afkdavit to Rhode [land, to obtain an attachment of the wick 
bankrupt's property there, in violation of the rights of the rel: on the 
of the creditors, which were then veſted : but ſuch an attemps that 8 
cannot be ſanctioned in a court of law. But in addition to afhdav 
theſe reaſons, the deciſions which have been made on this Shirro 
ſubjeR, remove all doubts whatever. It is not neceffary to go upwar 
through them, becauſe they were mentioned in the argument, Pear la 
and are collected in the * of Salomons v. Roſs, before Lon nutted, 
Bathurſt; Follet and another v. Deponthein and Barri!, before caſter, 
Lord Camden; and Neale and another v. Cottingham and un- perſons 
other, in Ireland, betore Lord Chancellor Liffrd (1). The ſe- iſland, 
cond, there is reaſon to believe, was conſidered by Lord Cun- certain 
den, as a very clear caſe; for lie did not think it important of our 
enoug' even to make a note of it in his book. And although „for 
the laſt caſe was not decided in this country, yet it was deter- & plant 
mined by a very reſpectable authoritv, Lord Lifford, aſſiſted tember. 
by ſeveral ot the judges, and that noble lord was converlant thencef 
with the laws of this country, having ſat on the bench here to tions in 
ſeveral years before he went to Ireland: and we know, allo, {id Th 
that Davis's reports of the decifions in that country are ciel tad ifla 
as authority here. There are, therefore, theſe three decifions and rec 
addition to the caſe before Lord Hardwicke, in ſupport d from, a 

ur opinion; and there are none to the contrary, exceph Britich 


indeed, what was ſaid in M igſen's caſe, aud that ſeems t goods, 
have turned on miſtaking the import of the word * volun- — ou 
ah 3 irrou 


(1) Theta were ealcs in the Court of Chancery, and ute cited in 1 Her. Blu. received 
131, 132. (2) 
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| 25 We are, therefore, clearly of opinion, that the plain - 


titts are intitled to 78 udgment for the plaintiffs. 


So if aſter an a 


aſſignment, a creditor of the bankrupt makes an affidavit of 


debt in England, by virtue of which he attaches, and receives, C. B. 
after the a/{ignment, money due to the bankrupt in the Weſt- Black. 665. 


ladies, the aſſignees may recover the money in an action for 


5 
% 
w 


1? 


money had and received. On the trial of an action of af- 


| 


ſumplit, for money had and received to the uſe of the plain» 
tiffs, a ſpecial verdict was found, in ſubſtance as follows: 
That William Skirrow, on the 2d of January, 1782, exer- 


cCiſed the trade of a woollen-draper at Lancaſter; that he was 


then indebted to one James Pilkington, in 100. and upwards, 


and on that day became a bankrupt; that, on the 16th of 


January, a commiſſion iſſued on the petition of Pzlkington; 


that, on the 28th of January, he was declared a bankrupt; 
that, on the 5th of March, an aſſignment was made of all his 


E eſtates and effects, &c. to the plaintiffs; that before, and 
E when he became a bankrupt, he was indebted to the defend- 
© ant, Vorſwick, in 2 30l. 175. 7d. and that the ſaid deli was 
E contrafted at Lancaſter aforaid, and at the time when it was 
J contraZted, and always afterwards, bath Skirrow and Worſ- 

| wick refeded at Lancaſter, which was their place of abode; that 


on the 4th of January, the defendant, Morſwict, knnwing 
that Skirrow bad become a bankrupt, did verify and prove, by 
afidavit, in writing, before the Mayer of Lancaſter, that 
Stirrow was indebted to him, the defendant, in 230. 16s. and 
upwards, for money lent, &c. That on the ſame day, and 
year laſt aforeſaid, the ſaid affidavit was certified and tranſ- 
mitted, under the common ſeal of the ſaid borough of Lan- 
caſter, to one Thomas Acore and ane Luke Tyſon, then bein 
perſons refident in the iſland of St. Chriftopher, which fail 
iſland, then and there, and before, and at the pafling of a 
certain act of parliament, made in the fifih year of the reign 
of our Sovereign Lord George the Second, intiled, “An act 
* for the more eaſy recovering of debts in his Majeſty's 
& plantations in America,” — on the 29th day of Sep- 
tember, which was in the year of our Lord 1732, was, and 
thenceforth hath been, _ fill is, one of the Britiſh planta- 
tions in America; that the defendant, /Farſwick, appointed the 
ld Themas Mere and Luke Tyſon, fo being reſident in the 
faid ifland of St. Chriſtopher, his attornies to ſue for, recover 
and receive, of and from the ſaid Il illiam Skirrnw, or of, and 
om, all, or any of his factors, agents, or conſignees, in the 
Britith Weſt-Indies, all ſuch ſum and ſums of money, debts, 
goods, chattels, and effects whatſoever, as were in any wiſe 
due, owing, and belonging to him, from the ſaid William 
Stirrow. It was then ſtated, that Afoore and Tyſon having 
received the affidavit ſo 1 and tranſmitted, and being 
* 3 2 


of bankruptcy committed, but before an Sill « 4. ». 
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ſo authoriſed by N orſcoict. the defendant, did on the b 


1] 2 {econ 


March, 1782, unplead Skirrow in the king's court of & ſtating 
iſland of St. Chriſtopher, in a plea of treſpaſs on the cg Court, 
&c. for the recovery of the ſaid ſum of 230!. 175. 54. the afſu 
which Skirraw was indebted to /Porſwick, the defendin 05 mon, 
that on the ſame day, a writ of attachment, groundet on t\; to it 18 
{aid plea, according to the form of a certain law of the fn of dt. ( 
ifland, in that caſe made and provided, did, at the roquel! a have nc 
Forſwick, the deten lant, duly iſſue out of the ſaid count g curred « 
our ſaid lord the king, by which faid writ of attachment reports 
provoſt-marſhal of our ſaid lord the king, ot the ſaid ifland, v of it ne 
his lawful deputy, was commanded by our faid lord the big terms 0 
to atiach all and ſingular the goods and effects of the ſaid dh. could be 
row, in the ſaid ifland, to anſwer to the faid FF orfaoick, in H queſtior 
plea aforeſaid : that on the 7th of March, 1782, the proyok argued, 
marſhal did, according to the laws and cuſtoms of the ſaid iſlanl countric 
attach divers ſums of mony, as the proper monies and eff countr 
of the ſaid Milliam Skirrow (the bankrupt), in the hands g that this 
one Thomas I/orſwick, the younger, who then and there wa imple f 
a merchant, and reſident in the ſaid ifland ot St. Chriſtophe, reſident 
within the juriſdiction of the ſaid court: which ſaid ſums & has rece 
money were the proper monies and effects of the ſid /I A of dt. C 
$kirrow (the bankrupt) before and at the time when ſe bx at that t 
came bankrupt as aforeſaid, and were received betore the being re 
time when he became bankrupt as aforeſaid, in the ſaid ifa money 1 
by the ſaid Thomas IVorſwick, the younger, by the order, u property 
to the uſe of the ſaid VJilliam Shirrow (the bankrupt), IS, primd 
then and there, to wit, &c. did remain, and were in the hank lie make 
of the ſaid Thomas IWWorſwick, the younger, unaccountel vr in the iſ 
It was afterwards ſtated, that judgment was recovered in tit on an at 
court of St. Chriſtopher's, and execution awarded; an! tz law of 
More and Tyſon, as atiornies for the defendant, receive, © an affida 
the 14th of May, 1783, the ſum of 230%. 175. 7d. from Ibu * ithou 
orſiuict, the younger, the garniſhee ; that this money ws in St. C 
remitted to, and received by the defendant, in England, bete ject to | 
the commencement of the preſent action; that he was k apprized 
rl by the plaintitfs to pay it over to them, which he . 2 <7: 
uſed, inliſting upon his right to detain the ſame, &c. ant not a qui 
that he had not proved his debt under the commiſſion, nor 1 ©* St. Cl 
any other manner received ſatisfaction for the ſume, exc It is a 
as aforeſaid, Cc. &c. &c. After a very elaborate argumei ſubject t 
it was agreed, that the caſe thould wait the determination ceeding « 
a ſimilar one (1) then depending in the court of Ning“ rom the 
Bench, which, it was underſtood, was to be argued bei Uſtributi 
the twelve judges in the exchequer chamber. But no fc bold tha 
argument having taken place, the caſe was argued very te went has 
f which h 
— be bank 
(1) Hunter er al. v. Potts, in p. 163, ſupra, , lying 0 


a ſeal 


Bankrupt / Aſtenment). 


z ſecond time. After which, Lord Loughborough, Ch. J. after 
{ating the ſpecial verdict, pronounced the judgment of the 
Court, in the following manner: "The queſtion is, //hether 
the afſignees > the bankrupt have a right to recover this money, 

a 


oh as money had and received to their uſe? The objection made 
ont to it is, that the money was recovered by proceſs in the iſland 
he (ii of St. Chriſtopher, in which the bankrupt laws of England 
m% have no direct binding force. A variety of caſes have oc- 
wrt curred on this queſtion ; and there is ſome confuſion in the 
m, the reports of them, which make a very deliberate conſideration 
nd, o of it neceſſary. Not that I think it appears, from the mere 
e bing terms of the caſe itſelf, that the decifion of this particular caſe 
4835 could be attended with any great difficulty, or that any great 
„in U queſtion could ariſe out of it. The whole which has been 
prend argued, has been as to the operation of the bankrupt laws, in 
iſland countries not ſubject to the juriſdiction of the courts of this 
oth: country. In the preſent caſe, it is difficult for me to conceive 
nds d that this queſtion can ariſe out of the facts ſtated. For the 
re 2; RY um ple ſtate of the cafe is no more than this: The defendant, 
topher redent in England, and a creditor of Skirraw in England, 
uns has received money, which was due to Sirroto, in the iſland 
Ville of St, Chriſtopher, at the time of his bankruptcy, and which, 
le be at that time, was ſubject to no lien whatſoever, The money 
ore th being remitted to // orſwick in England, and being clearly 
| iland money which, at the time of the act of bankruptcy, was the 
Jer, and property of the bankrupt, and ſubject to no hen whatever, he 
t), 20 is, prima facie, accountable for it to the aſſignees. The defence 
dane makes is, that he recovered this money by legal proceſs 
tei in the iſland; but he ſtates alſo, that the proceſs was founded 
42 on an att done by him in England, and under the aid of the 
in! tz A far of England. For the foundation of the recovery was 
ved, 0 an afrdavit of debt made before the mavor of Lancaſter, — 
Thaw * ithout that affidavit, he could have inſtituted no proceeding 
icy uin St. Chriſtopker's; the money would have remained ſub- 
„bete ect to che demand of the aſſignees, whenever they had been 
was - ppraed that ſuch a debt was due, and had ſent out proper 
he b. powers. Theſe propoſitions cannot be doubted. Then it is 
\c, ot a queſtion, whether the bankrupt laws have an operation 
r- 

, nor i St. Chriſtopher's, but whether they operated at Lancaſter, 
excel is a queſtion, Whether a creditor, reſident in England, 
rumen ſubject to the laws of England, ſhall avail himſelf of a pro- 
ation oy ceeding of that law, to enable him to get poſſeſſion of a debt 
Ning“ rom thoſe who are intitled to that debt, and who have the 
ben Uſtribution of it for the benefit of all the creditors, and tc 
12 ca old that poſſeſſion againſt thoſe creditors, But the argu - 
rt vent has gone into a more general conſideration of the calc: 
; which have ariſen under different circumſtances, in Which, 

Le bankrupt's property being diſperied abroad, or he him 
having changed his reiidence, advantage has ren taken g! 

a ſecd N 4 $345 
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his local fituation, or of the local ſituation of the prope 
which has been attached. This leads me to a ſhort cons. 


A ountry | 


Hignees. 
deration of the caſes on this ſubject, in which I ſee no dif. | Depenth! 
ference, if their circumſtances are rightly underſtood, an ner, as a 
rightly applied. Firſt, it is a clear propoſition, not only o ration 
the law of England, but of every country in the world, 4 Walled cu 
law has the ſemblance of ſcience, that perſonal property hu lat they 
no locality, The meaning of that is, not that perſonal pro. WiWrecover 
perty has no viſible locality, but that it is ſubject to that lay WWpreferen: 
which governs the perſon of the owner. With reſpect to the Wo attach 
diſpoſition of it, with reſpect to the tranſmiſſion of it, either felt very 
ſucceſſion, or the act of the party, it follows the law of the per. bas had : 
ſon. The owner in any country may diſpoſe of his perſonal ay hap 
property. If he dies, it is not the law of the country in which tries, pe1 
the property is, but the law of the country of which he wa to a grea 
a ſubject, that will regulate the ſucceſſion. For inſtance, i 1s in tho! 
a foreigner, having property in the funds here, dies, that pro- tion of tl 
perty is claimed according to the right of repreſentation in the | 
given by the law of his own country, In the caſe of Pin planatio! 
v. 4 * (1), a party had poſſeſſed himſelf of a debt, which court of 
was due to the inteſtate, a ſubject of Jerſey, and whoſe per. diſtinEtic 
ſonal property was therefore governed by the law of Jerſey. of credit 
Lord Hardwicke was applied to, by his other relations rel- court, 01 
dent in England, ſtating, that they ſhould be excluded from him in s 
a ſhare according to the diſtribution of Jerſey, but that they able, ane 
ſhould be intitled to a ſhare according to the diſtribution f 1s techn 
England; and they therefore prayed, by their hill, that tie that det 
adminiſtratrix might be reſtrained from taking the proper dcdtor, 
to Jerſey. Lord Hardwicke very wiſely and juſtly 3 i is a ri 
mined, . he would not reſtrain the adminiſtratrix, he woul! his aſſig 
not direct in what manner ſhe was to diſpoſe of the propeny, alſo, the 
or to diſtribute it. Having acquired the right to it, ſhe wa called at 
to diſtribute it according to the law which guided the ſuc- ments 0 
ceſſion to the perſonal eſtate of the inteſtate, Perſonal pro- pleted | 
perty then, being governed by the law which governs the Others 

rſon of the owner, the condition of a bankrupt, by the bankrup 
aw of this country, is, that the law, upon the act of bank- ſequent 
ruptcy being committed, veſts his property upon a jult con- arreſtme 
fideration, not as a forfeiture, not on a ſuppoſition of a crime minatio 
committed, not as a penalty, and takes the adminiſtration of entirely 
it, by veſting it in aſſignees, who apply that property to the the crec 
juſt purpoſe of the equal payment of his debts, If the bank- intimate 
rupt happens to have property, which lies aut of the jur. by Lore 
diction of the law of Ingland, if the eountry, in which 1! ditors c 
lies, proceeds according to the principles of well regulated Wh Al. the 
juſtice, there is no doubt but it will give effect to the title d they re 
the aſſignees. The determinations of the courts of ths 4 er : 
_—_ 3 tors fe 
| 85 „ With r. 


(1) Andl. 25. 
count 
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4 onntry have been uniform to admit the title of foreign aſ- 


= Fenees. In the two caſes of Solomons v. Roſs, and Follet v. 

) dif. LD pontbiew, where the laws of Holland, having, in like man- 

, and ner, as a commiſſion of bankrupt here, taken the admini- 

ya bration of the property, and veſted it in perſons who are 

16. led curators of deſolate eſtates, the court of chancery held, 

y has Wat they had, immediately on their appointment, a title to 

pro- ccorer their debts due to the inſolvent in this country, in | 
t law Wpreference to the diligence of the particular creditor ſecking | 
o the oo attach thoſe debts, In thoſe caſes, the court of chancery | 
er by Net very ſtrongly the principle which I have ſtated, and it 

» per. bas had a very univerſal obſervance among all nations. But it 

onal ay happen, that in the diſtribution of the law in ſome coun- 

which tries, perſonal property may be made the ſubject of ſecurities 
e Way to a greater or leſs extent, and in various degrees of form. It | 
ice, ii iin thoſe caſes only that any difficulty has occurred. A queſ- 
pro- tion of this nature came before Lord Hardwicke, very largely, 

tation in the bankruptcy of. Captain Hin. With the little ex- 

Pisa planation I am enabled to give of that caſe, in which the 

which court of ſeſſion entirely concurred with Lord Hardwicke, the 

» Pere liſtinctions will be apparent. There were three different ſets 

erſey. of creditors who claimed, ſubject to the determination of the 

: Teljs court, on the ground, that /Yi{ſon had conſiderable debts due to 

from him in Scotland. By the law of Scotland, debts are aſſign- 

t they able, and an aſſignment of a debt notitied to the debtor, which 

on of i technically called an intimation, makes a ſpecific lien guoad 

at the that debt, An aſſignment of a debt, not intimated to the 

pen debtor, gives a right to the aſſignee to demand that debt, but 

— it is a right inferior to that of the creditor, who has obtained 

woul! his afſignmnent, and intimated it. By the law of Scotland, 

perty, alſo, there is a proceſs for the recovery of debts, which is 

>» Was called an arreſtment. Some of J/ilſan's creditors had aſſigu- 

ſuc· ments of ſpecific debts, intimated to the debtors, and com- 

pro- pleted by that intimation, prior to the act of bankruptcy. 
s the Others had aſſignments of debts not intimated before the 
y the bankruptcy, Others had arreſted the debts due to him, ſub- 
bank- ſequent to the bankruptcy, and were proceeding, under thoſe 

con- arreſtments, to recover payment of thoſe debts. The deter- 
crime mination of Lord Hardwicke and that of the court of ſeſſion, 
on of entirely concorred, The firſt claſs I have mentioned, namely, 
0 the the creditors who had ſpecific aſſignments of ſpecific debts, 
hank- ntmated to the debtors prior to the bankruptcy, were holden, 
jurif by Lord Hardwicke, to ſtand in the ſame fituation as cre- 
ich 1! ditors claiming by mortgage, antecedent to the bankruptcy. 
nated All, therefore, he would do with reſpect to them was, that if 
tle of wy recovered under that decree, they could not come in 
F this under the commiſſion, without accounting to the other cre- 
— tors for what they had taken under their ſpecific ſecurity. 


With reſpect to the next claſs of creditors, Lord Hardiuicbe 


was 
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was of opinion, and the court of ſeſſion were of the {yy 
opinion, that their title, being a title by aſſignment, was ys, 
ferable to the title by arreſtment: and they likewiſe hell 
that the arreſtments, being ſubſequent to the bankruyy 
were of no avail, the property being, by aſſignment, veſt 
the aſſignees under the commiſhon. It is in this ſenſe, the 
an expreſſion has been uſed by Lord Mansfield, in one or in 
caſes, in which his language, rather than his deciſion, hy 
been quoted, with re pect to the law of Scotland, name; 
that the effect of the aſſignment, under a commiſſion 9 
bankrupt, was the ſame as a voluntary aſſignment. For ſo te 
law of Scotland treats it, in contra-diſtinElion to the align. 
ment perfected by intimation, and to an aſſigument wh 
the party might be compelled to make. But it does not fl. 
low, that it is an aſſigument without conſideration, On ihe 
contrary, it is for a juſt conſideration; not, indeed, for money 
actually paid, nor for a conſideration immediately preceding 
the afiynment. In that reſpect, therefore, it is a voluntan 
aſlignment. But taking it to be ſo, it excludes, and is pre. 


ferable to all others attaching, it is preferable to all the a: lon was 
reſters, it is preferable to all creditors who ſtand under the ther the 
fame claſs, and to all who have not taken the ſteps to acquire peared t 
a ſpecific lien till after the act of bankruptcy committed. [n Fances ; 
a variety of caſes enumerated, in (1) Lord Kenyon's opinion very ma 
the ſame idea has prevailed, which, | think, is founded on the feld helc 
cleareſt and moſt evident principles of juſtice. ' If the ally: the ban] 
nees, in this caſe, had ſent a perſon over to St. Chriſtopher's not anf\ 
to act for them, if they had given notice of the aſſignment in one 7 
the court of St. Chriſtopher's ought, unqueſtionably, to hau action. 
preferred the title of the aſſignees to the title of the cr: cetendai 
ditor, uſing the proceſs of attachment; becauſe the law d bankruf 
the country, to which the creditor, making the demand, wa and tho 
ſubject, had, on a juſt conſideration, veſted that property in veſted 1 
the preſent plaintitts. As I take the determination in th: WA fheretor 
court of chancery, in the caſe of Solomons v. Roſs, and the ſon of 1 
other caſe, to be founded, not on any policy of techrical tracted, 
notions of the law of England, but on general law, preter- account 
ring the title of the aſſignees to the title of the arreſting cre- and is t 
ditor, he court in St. Chriſtopher's ought alſo to have pre- current 
terred the title of the aſſignees. When I have laid this dong, bankru 
it by no means follows, that a commitſion of bankrupt has bankruy 
an operation in another country, againſt the law of t l one 
country. I do not with to have it * that it follows it to thi 
as a conſequence, from the opinion I am now giving (In. as J ſai 
ther think, that the contrary would be the conſequence of of that 
the reaſoning J am now uſing), that a creditor in that country ticular 
| the ban 
k — __ Juptcy, 
(1) Vide p. 162, ſupra, n Eng 
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ot ſubject to the bankrupt laws, nor affected by them, ob- 


ie 2 

— ing payment of his debt, and afterwards coming over to 
fe hely s country, would be liable to refund that debt. If he had 
ruptcy, Recovered it in an adverſe ſuit with the aſſignees, he would 
eſt! Wicicarly not be liable. But if the law of that country pre- 
fe, the ferred him to the aſſignees, though F muſt ſuppoſe that deter- 
or bination wrong, yet I do not think that my holding a con- 


Wcrary opinion would revoke the determination of that country, 


on, has } - * a 
Fhowever I might diſapprove of the principle on which that 


namely, 
ſſion of Iaw ſo decided. But another caſe may poſſibly occur, of a 
r {0th ſuit brought againſt the bankrupt perſonally, and a caſe ot 
aſſion this fort was ſtated in the argument, Waring and others v. 
which Knight. 1 have not been able to get a particular account of 
not fol, that caſe, It is ſhortly ſtated, in Cooke's Bank. Law, 372, 
On tt that a perſon, having committed an act of bankruptcy, had 
Money gone over to Gibralter, that a commiſſion of bankrupt was 
eccdins taken out againſt him, and that the defendant brought an 
a * lrg", 2x qe 
luntar action againſt him in Gibralter, and obtained judyment; and, 
is pre. under the judgment, payment of his debt. Whether the per- 
the z. ſon was reſident at Gibralter prior to the bankruptcy, whe- 
der the ther the debt was contraRted at. Gibralter, whether he ap- 
acquin peared to the commiſſion in England, none of theſe circum- 
ed. la Hances are ſtated. But the decition would undoubtegelv be 
pinion rery materially varied by thoſe circumſtances. Lord Manſ- 
on tie fell held, that the defendant, having recovered the debt againſt 
e aſly- tne bankrupt, who was perſonally preſent at Gibraltar, was 
opher' not anſwerable to the aſſignees for the money. I am told, 
men, in one account ot that caſe, that it turned on the form of lie 
0 hart action. But this is clear, that there being uo certificate, the 
ie cx. cefendant, in that cafe, had a right to ſue the bankrupr. A 
lau 6 bankrupt in this country, without a certificate, may be {1-d; 
d, was and though his goods could not be taken in execution, hing 
erty in veſted in the 5 nay yet his perſon might. There was, 
in the therefore, a good commencement of the ſuit again{t the per- 
nd the lon of the bankrupt at Gibralter. How the debt was con- 
chrical tracted, and how the tuit was carried on, the report »iv4es no 
preter- account. However, it is at moſt but a decition at »:/ prius, 
ig Cre» and is the only caſe which ſeems at all to ſtand agamt the 
ve pre current of authorities, which hold, that the oneration of the 
down, WW bankrupt laws, with reſpect to the perſonal property of the 
pt has BY bankrupt, when that property is brought into this country, by 
of that any one who has obtaincd it, is to carry 2 right to recover 
ollows it to the aſſignees for the benefit of ail he creditors. But, 
(1 ra- WY #5 | faid before, it is not necetfary to g the whole length 
nce of BW of that diſcuſſion, becauſe, on tue circumſances of this par- 
unt ficular caſe, the queſtion is merely, Whether 2 cr-4itor of 
the bankrupt, reſident in England, and knowing of the bank- 
— WT 'ptcy, ſhall avail himſelf of a proceſs which be has commenced 
in England, ſo as to retain his debt from the atignees, and 
ach gain 
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2 a preference over the other creditors. This is a pr 
ition too clear to require any diſcuſſion. The conſequent 
therefore is, that there muſt be judgment for the plaintifh, 

So alſo, if after a commiſſion of bankrupt has in 64 


Hunter at u. in jſſued, a creditor attaches, in the names of himſelf and h. 


Ex. Ch. in Erro 


e Hen, Black. 


* 2. 


partners, a debt due to the bankrupt in a foreign count, 
by legal proceſs; and obtains payment of it, under the jug, 
ment of a court of juſtice of / country; the aſſignee 
have a right to recover the money ſo received, in an act 
for money had and received to the uſe of the aſſignee - 
This was an action for money had and received, brought h 
the defendants againſt the plaintiffs, in error, in the coun d 
King's-Bench, in which, a ſpecial verdict was ſound x 
Guildhall, ſtating, © that, before the bankruptcy of Blanche! 
and Lewis, Philips and Co. had ſold and delivered a lay 
uantity of goods to them, at twelve months credit: that th 
debe was contracted in England, and that the defendants in 
error, as well as the bankrupts before and at the time of th 
bankruptcy, and at the time the ſaid debt was ſo contracted 
were reſident in England, and continued to reſide in England 
long after the debt was contracted, and until the attachment, 
herein after- mentioned, were iſſued in the court of common 
pleas in Philadelphia, in the commonwealth of Pennſylvani, 
in North America : that the plaintiffs, in error, before and 
at the time of the bankruptcy, and at the time when the dt 
was fo contracted, were traders and co-partners, and carried 
on trade and commerce at Mancheſter, in the county d 
Lancaſter; that the Phzlips's, during all the time laſt afore- 
ſaid, were reſident in England, and continued to reſide in 
England long after the ſaid debt was ſo contracted, and unti 
the attachments, herein after-mentioned, were iſſued, but the 
other plaintiff, in error, /7 iam Crammond, before the yea 
1784, and before the bankruptcy, went from England to 
America, for the purpoſe of tranſacting, in that country, the 
commercial concerns of the houſe of Philips and Co. i 
carrying on trade and commerce at Mancheſter as aforeſaid, 
and remained and continued in America till after the iſſuing 
of the attachments herein after-mentioned : that Iillun 
Crammond, on the 23d of October, 1783, knowing thi 
Blanchard, and Lewis bad flopped payment in the month 9 
Auguſt preceding, and after the faid commiſſion of bankrupt hl 
iſſued againſi them, commenced an action for himſelf aul 
partners againſt the bankrupts in England, in the coun d 


common pleas in Philadelphia, in the commonwealth 6 


Pennſylvania, in North-America, according to the laws 2 

cuſtoms of the ſaid commonwealth, for the recovery of it 
money due for divers of the ſaid parcels of goods, ſo ſol 
and delivered to the bankrupts; and thereupon, on the {ad 


23d of October, 1784, being after the proyigzonal aſſignwe! 
2 5 1 
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de {aid bankrupts effects, cauſed to be attached, by the 


A Joceſs of the ſame court, as the — and chattels of the 
* I bankrupts, in the hands and poſſeſſion of Duncan Ing ra- 
in 64 the Jounger, of Philadelphia aforeſaid. merchant, Stephen 
and hy r/tin of the ſame place, merchant, and John Blanchard and 
-ountn, n Ruſſell of the ſame place, merchants, certain monies, 
* ju Which, betore Blanc hard and Lewis becaine bankrupts, were 
enen Wuc to them from the ſaid Duncan [Ingraham the younger, 


We-phen Auſtin, John Blanchard, and Thomas Ruffelt, and 
Which, at the time of the ſaid attachment, remained unpaid, 
d did afterwards, in the ſaid court of common pleas, fo 
Polden as aforeſaid, on the 1ſt of June, 1786, according to 
Pe laws and cuſtoms of the ſaid commonwealth, recover 
udoment againſt the ſaid Blanchard and Lewis, for the ſaid 


| ation 
nee! 
upht by 
oun d 
bund &t 


0 Web: and damages demanded in the ſaid action, the ſum of 
that 4s i 5039“ 185. — current money of the ſaid commonwealth of 
ants in Pennlylvania, being ad Os. 6d. of ſterling money of 
of te Treat Britain, and alſo co s of ſuit, taxed at 194. 2s. od. of 
raced e current money of the ſaid commonwealth ; that the ſaid 
gart illiam Crammond did, by virtue of, and under ſuch attach- 


ent and judgment as aforeſaid, obtain and receive payment 


Ty rom the faid Duncan Ingraham the younger, and Stephen 


Irani {u/tin, of the ſum of 1,403/. 0s. 6d. of lawful inoney of 
** Great Britain, in full for the damages recovered by Philips, 
he cen and Co. under the ſaid 42 — from the ſaid monies in the 
-arried ads of the ſaid Duncan Ingraham the younger, and Stephen 


Aſtin, together with ſuch coſts of ſuit, as being part of the 


2 nonies and effects of the ſaid Blanchard and Lewis, within 
Gb i the faid commonwealth: it was then ſtated, that Crammond 
du had recovered a further ſum of 230. 9s. 9d. in Philadelphia, by 
ot the limilar proceſs againſt [ngraham and Auſtin, for the reſidue 


of the goods ſold and delivered to Blanchard and Lewis, and 
that the two ſums of 1,403. os. 6d. and 23/. gs. 9d. weie be- 
fore the commencement of the action received by the ſaid 
Philips, and, Co, which they claimed to hold to their own 


2 ven 
2nd to 


ry, the 
Oo. {0 


mf ul and refuſed to pay over to the aſſignees. But whether, 
ifuing e &. Judgment having been giwen in the court ot 
Villan Aing's Bench for the defendants in error, without argu- 
„ ment, the caſe being conſidered as decided by that ot 
ath of Hunter v. Potts, ſupra, a writ of error was brought, 
pt had which was twice argued. After time taken ro conſider, 
. ihe opinions of the judges were delivered in the following 


miner; Mr. J. Reoke, Mr. B. Thompſon, Mr. J. Heath, 


Ich of Mr. E. Perryn, Mr. B. Hotham, and the Lord Ch. B. Mac- 
s an WJ 24/4 held that the judgment of the court of King's Bench 
of the ougi1t to be afhrmed : but the Lord Ch. J. Eyre was of opi- 
> fold mon that it ought to be reverſed. Ihe courſe of reaſoning 
e {aid 0 the judges who thought the judgment right, was to the 


blowing etfeci. The general queſtion atiſing upon the facts 
which 
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which appear on this record, is, Whether the creditdr & 
bankrupt in England, who became ſuch creditor in England, 
having recovered a debt due to the bankrupt in a forcigt 
country, by proceſs of attachment in that country, is h. 
titled to retain the money, ſo recovered, to his own uſe; « 
whether he has not received it to the uſe of the affignees] 
It mult be remembered, in diſcuſſing this queſtion, that it 
found by the ſpecial verdict, that Blanchard and Lewis, the 
bankrupts, were Englith traders; that the defendants was 
partners in an Englith houſe; that the debt from the banks 
Tupts to the — — was contracted in England; that the 
bankrupts, as well as the defendants, were reſiden in Eng. 
land; and that Crammond, who muſt alſo be taken to be 
an Engliſh ſubject, went from this kingdom to America fi 
the ſpecial and temporary purpoſe of tranſacting buſineſs fir 
the Englith houſe at Mancheſter, in which he continued ty 
be a partner. That houſe was the only one the defendany 
had, it not being found that they had any houſe in Atnerica, 
All theſe facts appearing on the record, this caſe muſt be 
argued as ariſing between Engliſh ſubjects upon Englilh 
property. When the debt, therefore, was contracted, a 
the parties were as much ſubject to the bankrupt laws, a 
to the other laws of England under which they lived. Its 
a propoſition not to be diſputed, that previous to the bank- 
rupicy the bankrupts themſelves might have transferred, or 
atligned this property, though abroad, as abſolutely as it it 
had been in their own tangible poſſeſſion in this country; 
and it feems that the aſſignees under the commiſſion were in- 
titled, by operation of law, to do with it, after the bankruptcy, 
what the baukrupts themſelves might have done before. The 
great principle of the bankrupt laws is juſtice, founded on 


equality. No creditor ſhall be permitted to acquire an u- 


due preference, and by ſo doing prevent an equal diſtribution 
among all the creditors. This being the principle ot thole 
laws, it ſeems. to follow, that the whole property of tie 
bankrupt muſt be under their controul, without regard to the 
locality of that property, except in caſes which diredtly 
militate againſt the particular laws of the country in which 
it happens to bs ſituated. No creditor, whoſe debt was 
contracted within the ſphere of the operation of thoſe laws, 
and who has notice of the inſolvency of the debtor, cal 
recover any part of the common fund, for his own part 
cular advantage; after an aſſignment has taken placc, [11s 
intereſt is transferred to the aſſignees; and if he do recove!, 
he muſt account to the other creditors for the ſum receives. 
If the bankrupt laws were circumſcribed by the local fitus 
tion of the property, a door would be open to all the par- 
tiality and undue preference which they were framed ! 
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Sr 49 ald be ſent abroad with that unjuſt view, immediately 
n:la, WWSrevious to, and in contemplation ot an act of bankruptcy. 
forcigt If the perfonal property of merchants employed in the courle 
is its { their dealings in foreign countries, were to be taken by 
We; « a individual creditor going from hence for that purpole; 
ignecz! and not to be diſtributable among the creditors at large, 
at it q ſuch merchants would be materially affected in their 
v15, the redit at home. It is true, that the laws of the country 
ts were here the property is ſituated, have the immediate con- 
» bank oul over it, in reſpect to its locality, and the immediate 
hat the protection afforded it; yet the country where the pro- 
n Ede. retor reſides, in reſpect to another ſpecies of protection 
| to e orded to him and his property, has a right to regulate his 
ica fur onduct relating to that property: this protection afforded 
eſs for 0 the property of a reſident ſubject, which is ſituated in a 
aued to ereign country, is not imaginary, but real. The execu— 
>ndants tive power of this Kingdom protects the trade of its ſubjes 
neric2 u foreign countries; facilitates the recovery of their debts ; 
1ſt be nd, if juſtice be delayed or denied, the kin, by the inter- 
Znglih pention of his ambaſſadors, demands and obtains redrels. 
ed, al Een in the treaty of peace with America, the recovery of pri- 
WS, 4 atedebts, due from the inhabitants of that country to the ſub- 
, 1tis jects of this, made the ground of a particular article, Tho 
bin- rroperty which this country protects, it has a right to regu- 
red, or late: and, in fact, our bankrupt laws have made ſuch 
asf it {WWegulation. The ſtatute 13 Kliz. c. 7. enables the com- 
untry; muſhoners to take the bankrupt's money, goods, chattels, 
ere in» Nvares, merchandizes, and debts, whereſoever they may be 
-yptc, und or known. This expreſſion is very extenſive, and 
„ The ſeems to look beyond the debts and effects of a trader locally 
led on tuated in this kingdom. In a country, a great part of 
in un- Whole commercial capital is employed abroad, it is peculi- 
bution ech proper that ſuch capital over which the trader has a 
f thoſe WO *poling power, although ſituated out of the kingdom, 
of the could be conſidered as referrible to the domicilium of the 
to the Henner. In teftamentary caſes and in tie ſucceſſi2 ab inteſtato, 
rely le eti-Cts are ſubject to the law which governs the country 
which ate teſtator or inteſtate, as was determined in Pipon v. 
x v 1), and Thorn v. Mattins ( 2). The ſtatute 1 Fac. 1. 
las. f. 13. which enables the commiſſioners to aſſign debts 
Ir, cat to the bankrupt, directs that the ſame ſhall not be at- 
part!» WW («od as the debt of the bankrupt, according to the cuſtom of 
cc, hs le city of London, or otherwiſe. The aſſignment being 
Cover, mad.” by the authority of parliament, every ſubject of this 
ceived, 100m 15 a party to it, inaſmuch as he is a party, and con- 
fitua- weng to an ack of parliament; and having joined in the 
e pare sancnt, he cannot be permitted to contravene it, by at- 
ned 10 1 


2 (7) 41 25, (2) V4. 35 
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taching the debt in the hands of the debtor : and if by mea 


of an attachment he receives the money, it is received to the 
uſe of the aſſignees. The words of the ſtatute Fac. 1. ex: 
tend to all foreign attachments, both at home and abroad; 
in countries ſubje& to and independent of the crown « 
Great Britain, As debts due to bankrupts from the ſubjech 
of foreign countries paſs under the aſſignment, the attach. 
ments muſt be conſidered as co- extenſive with the debo 
mentioned in the ſtatute, The equal diſtribution, which! 
is the policy of the bankrupt laws to eſtabliſh, is as much 
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WL 
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q Alills 
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infringed by attachments in foreign countries, as in the Br v. Wa 
tiſh dominions : the miſchief is the ſame, and the remely WW ferent « 
ought to be advanced to meet the miſchief. The word Hardu 
« according to the cuſtom of London,“ mean “ in ſuch mane not ſo 
as is warranted by the cuſtom of London; which is put by the aſſi 
way of inſtance or illuſtration, Many cafes already &. hani. 
cided on the ſubject of bankruptcy, go a great way to prone That it 
that an individual creditor is precluded from retaining wh WWW «ſpurcd 
he ſhall recover abroad and bring into this country. In {WſWvtherw! 
Mackintoſh v. Ogilvie (1), Lord Hardwicke, by the writ of violatio 
ne exeat prevented the creditor from going to ſue in Scotlani, Huben te 
after the bankruptcy. By giving this preventive remedy WW money 
againſt an unconſcientious 2. one creditor might to cnurc 
have obtained over the others, his lordſhip muſt be under- it be tak 


ſtood to ſay, that the creditor was bound, as far as the ci- Wiipecics 
cumſtances would enable him to apply them, by the bank. ed, in 
rupt laws of this country; and had that creditor effeCtuated Penny. 
his payments in Scotland, it ſhould ſeem that his lordibiy, chat the 
in order to be conſiſtent, would have obliged him to hav {recover 
accounted with the aſſignees, if the fund had been brought in error. 


within his juriſdiction. In Solomons v. Roſs (2), money d. ul h 
tached by an individual creditor, after an aſſignment u eunſyle 
Holland, was decreed, by Lord Hardwicke, to be paid to the in forcig1 
attorney of the aſſignces, for the benefit of the creditors; on of a 
plainly conſidering each creditor as bound by the affignmen! nce, I 
and the money recovered here as referrible to Holland, e pon, th 
country of the debtor. The fame is likewiſe to be inferred lch tf 
trom Follet v. Defonthetu ( 3) and Neale v. Cottinghan i ction he 
It has been urged, that thoſe caſes turned upon this circum- ad any 
ſtance, viz. that we admit the claim of the aflignees in pie: h tubj, 
terence to a particular creditor, where bankrupt laws arc ! burt, w; 
ſtituted in the domicil of the bankrupt, but as there are s Wfuljects ; 
bankrupt laws in America, the reaſon is not applicabe m om a pt 
this cafe. Now it does not appear upon this record, whetht reſumpt 


there are bankrupt laws in America or not. There wer U ben it 
none in Holland or France peculiar to inſolvent traders hu of t. 


£ 1) Cited in p. 163; ſupra, 2) Ame 16 (1) Any 
8 Lid. + Fig 1 3 15d * (4) See "; 
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he courts, therefore, here, muſt in thoſe caſes have pro- 
ceeded on a larger principle. But the judgment of Lord 
Longhborough in Silk v. FForfwick (1), is an authority directly 


g in point, and in favour of the plaintiffs in the preſent action. 
Ie caſes oppoſed, of Le Chevalier v. Lynch (2), Cleve v. 


Alills (3), and Allen v. Dundas (4), prove only, that where 


F a debtor has paid (not where a creditor has received) money 
under due proceſs of local law, he ſhall not be compelled to 
hay it over again: and //7{/2n's caſe is truly and ſatisſacto- 
W rily explained by Lord Loughborough in his judgment in Sill 


v. WWarfiwick, to have turned on the ſeveral liens which dit- 


C ferent creditors had by the Jaw of Scotland: but there Lord 


Hardwicke held, that the arreſters of the fund which was 
not ſo bound, after the bankruptcy, ſhould be poſtponed to 
the aſſignees. But it is objected, that the judgment in Penn- 


F(vlvania is final and concluſive, and binds the property. 


That it muſt be ſo taken to be between the parties, is not 


Fdiſpured, But as the recovery of the plaintiffs in error, 
Nocherwiſe than for the uſe of the defendants, would be in 


violation of an act of parliament, ſuch recovery ſhall be 
tiken to be for the uſe of the defendants. In an action for 


money had and received, the receipt ſhall be always deemed 


to cnure to the uſe of him who hath the right, even though 
it be taken under an adverſe title: as for inſtance, when this 
lpecies of action is brought to try the title to an office. In- 


dced, in the preſent action, the = of the court in 


Pennſylvania is affirmed. Another objection has been made, 
that the reſidence of Cammend in America enabled him to 
recuver this debt, without accounting for it to the defendants 

Rica, the ſpecial verdict 
mould have found that he was reſident within the ſtate of 
Pennſylvania, But if that queſtion were raiſcd, no reſidence 


in forcign parts can exempt a Britiſh ſubje& from the opera- 


lon of an act of parliament, much leſs an occaſional reſid- 
ce, It is alſo imputed to the aſſignees, and much relied 
upon, that they did not ſtate their claim in the foreign court, 


Mich they ought to have done, inſtead of bringing their 


Chon here. But it is not found by the verdict, that they 
ad any notice of the proceedings in that court. No Eng- 
ih tubje& can be affected by the proceedings in a foreign 
burt, without clear and lire notice : for however Engliſh 
ubjects are bound by the proceedings in our own court 
hom a preſumption of their having notice of them, no ſuch 
Pretumption can be raiſed with reſpect to foren conrts, 
When it is argued, that in many inſtances the bankrupt 
jaws of this country do not operate in another, it is to be 


——— 


(1) Aue p. 16 


-— — — 


(2) J. fra 178. (3) Cooke Bank. Law, 379. 
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obſerved, that though to ſome purpoſes they do not, yet i 
all civil purpoſes they do, when ſuch p urpoſes are neither 


repugnant to the law of the particulat1 ſtate, nor to the 
encral law of nations. And it is on wiſe principles, that 
—— ſtates acknowledge, and act according to the differen 
civil relations, which ſubſiſt between men in their own coun« 
try. If, then, there be no law of the particular ſtate, nor 
any law of nations that forbids the operation of the Engliß 
bankrupt laws on the perſonal property of an Engliſh tub. 
jet, wherever it is found, there is nothing to reſtrict the 
large words of the ſtatutes 13 Eliz. and 1 Fac. 1. but an in- 
plied power in a foreign country, to declare that an Enylih 
ſubje& becoming bankrupt, ſhall, notwithſtanding, continue 
to be inveſted with all his rights, and in the enjoyment 
all his property, in defiance of thoſe laws to which he one 
ſubmiſhon. But ſuch a power cannot be aſſumed by ay 
foreign ſtate, nor ought this _— to make to any (0 in- 
ortant a ſurrender. For theſe reaſons, it appears that tie 
judgment of the court of King's Bench ought to be affirmed, 
But if the perſon, in whoſe hands the money is attaches, 
be ſued by the aſſignees f or the ſame, the Court will, on a. 
plication to them tor that purpoſe, put off the trial till ti 


Fa Ter. 196 t0. 3. party is able to procure evidence of the debt's having bez 


B. R. 3 Doug. 
169. 


attached in his hands. Thus, where a creditor of Dormer's,t0 
whom he was indebted before he became a bankrupt, . 
tached in the iſland of St. Chriſtopher's, after the bankruptcy, 
a ſum of money owing by Lynch to Dormer ; and afterwark 
Lynch coming to England, the plaintiffs brought an act 
againſt him to recover the debt owing by him to tit 
bankrupt; Lynch applied to the Court for a rule to ſhes 
cauſe why the trial ſhould not be put off till he ſhould * 


able to procure from St. Chriſtopher's evidence of the debts 


having been attached in his hands, in the manner above ſtates 
Lord MANSFIELD ſaid, If a bankrupt has money olg 
to him out of England, as in St. Chriſtopher's, Gibralth 
or like places, the aſſignment under the bankrupt laws 5 
far veſts the right to the money in the aſſignees, that dl 
debtor ſhall be anſwerable to them, and ſhall not turn then 
round, by ſaying, he is only accountable to the bankrupt 
In Scotland, they permit aſſignees of a bankrupt in yy 
to ſue for money owing to the bankrupt, in Scotland; Wu 
if, in the mean time, after the bankruptcy, and before pq, 
ment to the aſſignees, money owing to the bankrupt cu 
England is — bond fide, by regular proceſs, accori% 
to the law of the place, the aſſignees, in ſuch caſe, can 
recover the debt (1),-Rule abſolute, Tick 
[ 


— 


(1) That is, they cannot recover from the debtor (the garniſhee) in * 
bands the moncy has been attached, though, aceording to the toregoiut 
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Treſpaſs will not lie by the aſſignees of a bankrupt againſt 


'2 ſheriff for taking the goods of a bankrupt in execution 


& after an act of bankruptcy, and before the iſſuing of the 


_ 2 f 5 . y 4 > 
3” E "F< — 5 


* PT p a * 44 


# * Se i 


was for ſeizing and taking the 
on the 13th of March, 1786, 

tue general iſſue; and adly, a juſtification under a fieri facias, 
ſoed out on the 13th of February, 1786, at the ſuit of one 
Caleb Atkinſon, againſt the bankrupt, and delivered to him on 


commiſſion; notwithſtanding he ſells them after the ifſuin 


of the commiſhon, and after a proviſional aſſignment, an 
_ from _ proviſional aſſignee not to ſell.— This was 
an action of treſpaſs brought by the aſſignees of a bankrupt 
againſt the Se we bu Met or Ml county of 
Hertford: the firſt count in the declaration was, for break- 
ing and entering the meſſuages, &c. of the plaintiffs, as 
aſfignees, on the 23d of February, 1786, and ſeizing and 
taking the deeds and writings, houſehold furniture, &c. (enu- 
merating them particularly) of the aſſignees; the 2d count 
vods, &c. of the plaintiffs, 
The defendant pleaded, 1ſt, 


the 21ſt of February, 1786, to be executed. Replication de 
| »urid ſud proprid abſque tali cauſd. On the trial of this 
_ cauſe, “ the plaintifts proved a commiſſion of bankrupt, 
| Gated the 27th of February, 1786; the trading; and an a e 
| bankruptcy on the 1/t of February, 1786. They alſo proved, 
| that on the 23d of February, 1786, and not before, the de- 
ſendant, as ſherift of Hertford, entered the dwelling-houſe 
Jof the bankrupt, and there ſeized the ſeveral goods, &c. of 


the bankrupt, under the ſaid writ of fieri facias; that on the 
28h of the ſame month of February, Clarke was declared 
2 bankrupt, on which day the commiſſioners executed a 
proviſional aſſignment of the bankrupt's eſtate and effects 
to their meſſenger, whereof the officer in poſſeſſion under the 
execution on he ſame day had notice; that on the 13th, 
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Milles, Mie. Ter. 
27 Geo 3. B. R. 
1 Ter. Rept. 475+ 


14th, 15th, and 16th _ of March, the ſaid goods and 
: | 


chattels were ſold by public auction, under the aforeſaid ex- 
ecution ; that on the morning of the ſaid 13th day of March, 
the ſaid ſheriff had notice from the aforeſaid proviſional 
alignee not to ſell; that on the 17th of March the plaintiffs 
were choſen aſſignees, &c. of the bankrupt under the ſaid 
commiſſion, and that an aſſignment thereof was then dul 

made io them. To this —— the defendant . 
PER Cux. It might perhaps have ſufficed for us to ſay, 
that the point now in queſtion has been ſolemnly determined 
in this court in the caſe of Cooper v. Chitty, 1 Bur. 20. upon 
full and mature deliberation, by a full court: and, for that 
reaſon, whatſoever our opinions might have been (as we are 
now only two judges fitting in court), it would not have 
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1 the creditor, who, in ſuch a caſe, has recovered his debt by the 
t. 
N 2 been 
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been very decent in us to have over-ruled the authority g 
that caſe: but we are relieved from any difficulty on thy 
account, as our opinion entirely 4 with that of tl: 
judges in the above caſe. T intitle a man to bring treſpu, 
he muſt at the time when the at was done, which conſlitutn 
the treſpaſs, either have the actual poſſeſſion in him of the 
thing, which is the objett of the treſpaſs, or elſe he muſt have 
conſtructive poſſeſſion in refpett of the right being afual) 
veſted in him. Such is the caſe of an action of treſpaſs in 
an eſtray, or wreck, taken by a ſtranger before ſeizure ly 
the lord: for the right is in the lord, and a conſtructive 5. 
eim in reſpect of the thing being within the manor « 
which he is lord: ſo the executor has the right immediately 
on the death of the teſtator, and the right draws after it 
8 The probate is a mere ceremony; bu, 
when paſſed, the executor does not derive his title under the 
probate, but under the will: the probate is only evidence # 
his right, and is neceſſary to enable him to ſue: but he may 
releaſe, &c. before probate, But there is no inſtance when 
a man who has a new right given him, which, from reaſon 
of policy is ſo far made to relate back as to avoid all meſir 
incumbrances, ſhall be taken to have ſuch a poſſeſſion a8 0 
bring zreſpaſs for an act done before ſuch right was given t 
him. But, at all events, the rule will hold with reſpe& 
to officers and miniſters of juſtice (1). In the caſe of Lechum 
v. Thoroughgond (2), which was an action of treſpa 
brought by the aſſignees of bankrupts againſt a ſherif' 
officer, who took goods under an extent, the act of bank- 
ruptcy was on the 28th of April; afterwards the ſheritf 
officer took the goods under an extent, and then an afligr- 
ment was made to the plaintiffs, who brought treſpaſs: anc 
it was held the action lay not; and the argument turned on 
this, that the officers (hall not be made treſpaſſers by rela 
tion. "The ſame doctrine is recognized in the caſe of Ba 
and Bunning (3). Now here the esccution was fully con- 
pleted, and the goods fold, betote the afſignment to the 
plaintiffs. In the caſe of Cooper v. Chitty, Lord Hanif 
lays down the true ground of diſtinction between the actin 
of tr2ver aud the action of treſpaſs, as applied to this cle; 
« "The action of trover (he tays) is maintainable, becaue 
the converſion, and not the taking, is the gilt of the action, 
and the fale was after the act of bankruptcy was noto1 ws 
But (he fays) that though the property by relation was if 
the afſiguecs, from the tune of the act of bankruptcy, 
the taking by the theriff, as applied to this ſpecies of action 
was lawtul. And (he ſays) the ſeeming contrariety 3% 
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F ecnfuſion in the caſes ariſes from the equivocal uſe of the 


word lawful. For (ſays he) to ſupport the act, it is not 
5 awful; but to excuſe the miſtake of the ſheriff, it is lawful; 
or, in other words, the relation introduced by the ſtatutes 


binde the property; but men, who act innocently at the 
time, are not made criminal by relation, and therefore arg 
E excuſable from being puniſhable by indictment or action as 
reſpaſſers. But as a ground to ſupport a wrongful conver- 
ion by a ſale after a commiſſion publicly taken out, and an 
Actual alignment made, it was not lawful.” The plaintiffs, 
therefore, are not injured, as it is competent to them to re- 


- 


Lo 


1 Rar. 4h 


over the value of the goods by bringing a proper action, 


E namely, an action of trover, But the otficer ſhall not be 
E haraſſed by this ſpecies of action, in which the jury might 
ire vindictive damages. 
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If the payce of a bill of exchange give time to the ac- Veron 7 e. e. 


| ceptor, on condition that he ſhall al 
| wards the acceptor diſcharge the bill, having in the mean 
un committed an act of bankruptcy, this is not ſuch a pay- 
ment. in the ordinary cuurſe of trade, as is protected by 5 
ig Gee, 2, C. 32. and the aſſignees may recover the money 
om the payec.— The act of bankruptcy was proved on the 
2d of May, 1785 : two months prior to the hankruptcy the 
icfeadant ſold an eſtate to one C teren, who, in order to pay 
tor it, had drawn a bill of exchange, to that amount, on the 
bankrupt, in favour of the defendant, payable the th of 
rebruary, in the ſame year: when it became due the de- 

{.ndant applied for it, and was told, that it was not conve- 

ment, at that time, to pay; but if he would permit it to 

remain in the bankrupt's 3 ſhe would allow him inte- 

reſt on it; to this he aſſented, and on the 22d of May, 1785, 

?pplied for payment, which he received, without knowing 

of the bankruptcy. — Tur Cour were clearly of opinion, 

mat it was not ſuch a payment in the ordinary courſe of 

bulinefs, as came within the proviſions of the ſtatute 19 Geo. 2, 

c, 32, tor they conſidered the tranſaction as a loan of money 

at intereſt, which became a debt. 

Muney paid by a trader, after a ſecret act of 
tu a cartier, for the carriage of goods, ma 
bark in aſſumpfit by the aſſignees ot the bankrupt. On the 
nal of an action of aſſumpſit, for money had and received, 
a verdict was taken for the plaintiff for 44/. ſubject to the 
opinion of the Court on a caſe ſtating, that the bankrupt 
eng indebted to the defendant, as a common carrier, in the 
um of 44/. for carriage of goods on the 24th of November, 
791. cauſed the bankrupt to be arreſted tor ſuch debt, who 
"reupon paid the fame to the defendant, the defendant nat 
"0 5 wing that he had committed any act of bankruptcy, or 
as in inſolvent circumſtances: an act of bankruptcy had, 

N 3 however, 


5 


ow intercit, and after. Hall, Mic. Ter, 
29 Geo. 3 B. R. 
1 Ter. Ns. 64. 


bankruptcy, Radley er al. . 


be recovered Cluk, Ea. Ter. 
33 Ged. 3. k. R. 


Tor. Rep. 157. 
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however, been committed on the 19th of November, 1791, 
and a commiſhon of bankrupt was thereupon afterwards 
iſſued againſt him on the 23d December following: and i 
did not appear that he had carried on any trade after he 
had committed the ſaid act of bankruptcy. PER Curlay, 
Though the defendant, in receiving this money, did no 
act iwmorally, we muſt take care in conſtruing the ſtatute 
19 Geo. 2. c. 32. on which this queſtion ariſes, not to es- 
tend the words and meaning of it. Many cafſ-s have been 
cited to ſhew that the courts extended the conſtruction of 
ancient acts of parliament beyond the words, and in ſome 
inſtances beyor.d the fair import of them; and as ſuch con- 
ſtructions have been made, and acted upon, they become 
the guide for ſucceeding judges. But with regard to the 
conſtruction of ſtatutes according to the intention of the 
legiſlature, we muſt remember that there is an eflenyel dit. 
ference between the expounding of modern and ancient ads 
of parliament. In early times the legiſlature uſed to paſs 
laws in general and in few terms; they were left to the 
courts of law to be conſtrued ſo as to reach all the caſes 
within the miſchief to be remedied. But in modern times 
great care has been taken to mention particular caſes in the 
contemplation of the legiſlature, and, the efore, the courts 
are not permitted to take the ſame liberty in conſtruigg 
them as they did in expounding the ancient ſtatutes, In 
this caſe we are called upon to put a conitruction on the 
ſtatute 19 Geo. 2. c. 32.; and, as it is a remedial Inv, ne 
ſhould give effect to it as far as the words of the act war 
rant. But it is clear, that the legiſlature did not mem w 
extend this remedy to all caſes ; had ſuch been their inen. 
tion, they would have ſaid ſo in exprels terms; inſtead at 
which, they have choſen to uſe particular. words, aud t0 
confine the remedy to particular cafes. The ſtatute only 
extends to two caſes; of which this is neither. We agre 
that the preamble of an act of parliament cannot reſtrain 
the plain and poſitive words of the enaCting clauſe : but that 
rule cannot govern this caſe, where the words of the enact 
ing clauſe are as clear as thoſe of the preamble. The latte 
ſpeaks of the two caſes of a bankrupt paying for goods, a! 
paying bills of exchange; and thoſe two caſes are ag 
repeated in the enaCting clauſe as the only two, to wild 
the proviſions of the act were meant to extend. The ©: 
fendant's argument has, indeed, been frequently uſed on tie 
conſtruction of another ſtatute 7 Geo, 1. c. 31. which cr. 
bles a creditor to prove, under the bankrupt's commiſſa 
certain debts not actually due at the time of the bankrupt) 
but there the preamble recites a doubt, whether “ merces 
and other traders in goods,“ who ſell upon credit, tak" 


bills, &c. as a ſecurity, can prove thoſe bills under thc — 
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E miſſion if they do not become due until after the bankruptcy 


of the vendee ; and the enaCting clauſe is general, enabling 


all and every perſons” who give credit on ſuch ſecurities 


E chants only. Beſides, on this 
Hall is deciſive, for there the debt originally aroſe in a bill 
of exchange in the courſe of trade, Whether or not it 
| would have been wiſe to have extended this proviſion to all 
& caſes, we do not preſume to determine; though it muſt be 
| obſerved that, had that been the caſe, all the property of a 
| bankrupt might be conveyed to one creditor to the excluſion 
| of the reſt. In determining on this act of parliament, it is 
fſufßcient to ſay that this caſe is not within the words, nor 
| the intention of the act; though, had it clearly and indiſ- 
| putably appeared to have come within the meaning of the 
act, we ſhould have been inclined to have extended it to this 
| caſe. Peſtea to the plaintiffs. 


do come in under the commiſſion. In conſtruing that act of 


parliament, the Court has ſaid, that though “ merchants 
and other traders in goods“ only are mentioned in the pre- 


E amble, as the enaCting clauſe is conceived in more extenſive 


terms, the operation of the act * not to be confined to mer- 
atute the caſe of Vernon v: 
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A. having recovered a verdict for a certain ſum of money piakenon « al, 
againſt B., B. commits an act of bankruptcy. Afterwards 2. Marſhall, 


| 1 , ; Tr. Ter. 
| 4. having had no notice of the bankruptcy, gives time to B. G, 0 &a 


and inſtead of entering up judgment and ſuing out execution, , . p14, 


takes a bill drawn by B. on C. at a diſtant period, for the 334. 


amount of the ſum recovered : this is not a payment pro- 
tected by the ſtatute 19 Geo. 2. c. 32. A. therefore is liable 
to refund the money received for the bill to the aſſignees of 
B.— The defendant, who was a ſhip owner, recovered a 
veidict againſt Gale, who was a merchant, in an action on 
a charter-party, for 428/. 11s. 114. Early in the next 
April, Gale committed an act of bankruptcy; afterwards, 
the detendant having had no notice of the bankruptcy, was re- 
queſied by Gale to give him time for the payment of the ſum 
recovered by the verdict, inſtead of immediately entering up 
judgment and taking out execution, To this he conſented, 
on receiving a bill of exchange, drawn by Gale in his favour, 
on one Young Huſband, who was a debtor of Gale's, for 
that ſum, at four months after date, and on payment of the 
coſts to the attorney. When the bill became due, it was 
paid by Young Huſband, by another bill drawn on Sir James 
E/daile, and Co. the amount of which, together with the coſts, 
this action was brought to recover, and a verdi& found for 
the plaintiffs, who were affignees of Gale, ſubje& to the 
opinion of the Court, whether the debt for which the bill 
was given, being for money recovered by a verdict for 
freight, was of ſuch a nature, that the payment of it was 
protected by ſtat, 19 Ges. 2. c. 32. The Court, after con- 

N 4 ſideration, 
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ſideration, declared that they thought the authorities of Fx. 
non v. Hall and Bradley v. Clark were deciſive of the por 
in diſpute, particularly the former, where, as well as in the 
inſtance, a perſonal credit was given to the bankrupt : that 
if the payment by the bankrupt in thoſe caſes could not b; 
ſupported, neither could it be in the preſent, ---Po/tea to the 
plaintiffs, 
Brandon et al. The aſſignees of a bankrupt may recover from the wit. 
1 OO ner, money loſt by the bankrupt before his bankruptcy a 
8 play, in an action of debt on the ſtat, g Anne, c. 14.— hu. 
30g. was an action of debt, brouglit to recover money loft by (he 
bankrupt at hazard ; and the firſt count of the declaration 
ſtated © that whereas before the bankruptcy of the ſaid 4. B. 
and within three months next betore the commencement of 
this action, to wit, on, &c. at, &c, the ſaid Robert, the defend. 
ant, received to the uſe of the ſaid A. B. the ſum of one hun- 
dred and ſeventy-eight pounds and ten ſhillings of luwful 
money af Great Britain, being ſo much money loſt by the 
ſaid A. B. to the ſaid Robert, at one fitting, by then and 
there playing with him, together with certain other perſon, 
to the ſaid plainatts unknown, at a certain game called 
hazard; and which money ſo laſt was, an the — and year 
aforeſaid, at London aforeſaid, in the parith and ward aforc, 
ſaid, paid by the ſaid A. B. to the ſaid Rakert, the winner 
thereof; whereby, and according to the farm of a certaiu 
act made in the ninth year of the reign of Queen Arne, in- 
titled “ An Act for the better preventing of exceſſive and 
deceitful Gaming,“ an action accrued to the ſaid A. B. befor: 
he became bankrupt, to demand and have of and from che 
ſaid Robert, the ſay] ſum of one hundred and ſeventy cigut 
pounds and ten ſhillings, parcel of the ſaid ſum of ſeveu 
hundred and fourteen pounds above demanded.” The 
ſecond count ſtated, that before the bankruptcy of the faid 
A. B. and within three months next before the commence- 
ment of this action, to wit, on, &c, at, &c. the ſaid A. B. 
loſt to the ſaid Rabert, at one fitting, by then and there 
playing with the ſaid Ralert at the ſaid game called hazar, 
another large ſum of money, to wit, the ſym of one hun- 
dred and ſeventy eight pounds and ten ſhillings, of like lan: 
ful money, and on the day and ycar aforeſaid, at, &c. paid 
the ſaid ſum of money ſo lott as laſt aforeſaid, to the faid 
Robert, the winner thercof; and which ſaid laſt mentioned 
jum of money, was not repaid to the ſaid A, B. at any dime 
betore his ſau} bankruptcy, &c, The third count Rates, 
that the defendant, after the bankruptcy, was indebred 40 tlie 
plaintiffs, as aſſignecs, &c. timilar to the ſecond coun! 
The tourth count was for money had and fecęived by LIC 
d tendant to the bankrupt's uſe before his bankruptcy: 
| There was a general demurrer to the three firſt counts, an 
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/ Allet pleaded to the laſt. This demurrer was twice ar- 
BT gued, Per EvRE, Ch. J. After two _—_— I {till feel 


maintained. It 
ſeems to me, that unleſs a duty attached in the bankrupt, 
| the action cannot be ſup hav: { Now, if there was any 
© duty in him, it muſt have been given by the ſtatute, and not 
in conſequence of any ſuppoſed contract. But though the 
ſtatute has veſted a right of action in the loſer, liable to be 


& diveſted at the expiration of three months, yet I think no 
duty veſts in him till the action is brought. It there be a 
duty in him, on principle, it is difficult to deny that it would 
deo io his executors, or that they might maintain an action 
E againſt the executors of the winner; but the ſtatute enacts, 
© that if the party himſelf does not ſue within three months, 
© any other perſon may bring the action. On principle too, 


© it ſhould ſeem, that if there be a duty, aſſumpſit would lie 


E for it; but that cannot be, as the ſtatute ſpecihes an action 


of debt. It appears, therefore, to me, to be the plaineſt and 


E beſt conſtruction to ſay, that no duty is fixed in the loſer, 


till the action is brought. HEAT, J. An executor clearly 
could not bring the action, which by the ſtatute is limited 
to the loſer himſelf, within the three months. But the aſſig- 
nees of a bankrupt are different from other repreſentatives; 
for if the party himſelf were to recover the money, ho 
muſt pay it over to the aſſignees. It is to be conſidered as 
part of the bankrupt's eſtate, which has wrongfully paſſed 
do the winner; — if ſo, the aſſignees have a right to it, 
and ought in reaſon to ſue for it, It cannot poſhbly be of 
any benefit, to hold that the debt does not veſt in the aſſig- 
nees, and this being a remedial ſtatute, we are ſo to conſtrue 
| :t as beſt to anſwer the purpoſe for which it was made, 
Rook k, J. I am of opinion that this action may be main- 
tained, The meaning of the act is, that the money loſt 
| and paid to the winner is part of the property of the loſer, 
Upon this principle, it was holden in the caſe in Strange, 
1079, that the Joſer might make an affidavit of debt, and 
hold the winner to bail. This is alſo a remedial act, and 
there is a clear diſtinction between remedial and penal acts, 
that in the former, a debt is due to the party aggrieved be- 
fore the commencement of the action, but not in the latter. 


As the money then was part of the eſtate of the bankrupt, - 


the afſignees had a right to ſue for the recovery of it. 
LAWRENCE, . Having argued the caſe while at the bar, 
gave no opinion, Lord Ch. J. As I find that my brothers 
are of a different opinion from me, I ſubmit to their autho- 
"ly. Therefore let there be judgment for the plaintiffs, 


the detendant ſhould not be arreſted, two objections were 
ken z firſt, that a right of action, to recover real property, 


1385 


On a rule to ſhew cauſe why the judgment in this caſe for Smith .f al. v. 
Cothn, Ea. Ter. 
35 Geo. 3. C. B. 


2 Hen, Black, 
was 451. 
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was not ſuch an intereſt as would paſs, by the aſſignment q 
the commiſſioners, to the aſſignees of the bankrupt ; and adh, 
that if it were ſuch an intereſt as was aflignable, yet it did ng 
paſs by the deed which was executed in the preſent inſtanc: 
The fas, ſtated and admitted on this record, were the{- 
Thomas Euſtace, the father, was ſeiſed in fee of the lands i 
ueſtion, and died ſo ſeiſed, on the iſt of June, 1767, leaving 
Thomas Euſtace, his ſon, then of the age of ſixteen years, hy 
heir at law. Upon the death of Thomas Euſtace, the father, 
Hannah Euftace abated into the premiſes, and was ſciſcl 
thereof, and died ſo ſeiſed, on the 12th of December, 119, 
On the $1 of February, 1789, Thomas Euftace, the ton, he. 
came a bankrupt, a commiſſion of bankrupt duly ifſuel 
againſt him, and the commiſſioners, by indenture of bargain 
and ſale, bearing date the 24th of March, 769. duly inrolled, 
did order, grant, bargain, and fell, unto the demandants, the 
aſſignees, © all and ſingular the meſſuages, lands, tenement, 
and hereditaments, whatioever and whereſoever, of and be. 
longing to the ſaid bankrupt, in fee-{imple, fee-tail, or for 
life, or otherwiſe, with their reſpective rights, members, and 
appurtenances, and all the eſtate, right, title, intereſt, property, 
profit, benefit and equity of redemption, claim and demand 
whatſoever, which the ſaid bankrupt, at the time of his be- 
coming bankrupt, had, of, in, or to, all and ſingular, the faid 
meſſuages, lands, tenements, and hereditaments reſpeCtively.” 
From the death of his father, in the year 176), until u 
bankruptcy, in the year 1789, a period of more than tweniy- 
two years, Thomas Euftace, the ſon, never entered into tl: 
premites at all, and therefore a right of action only remained 
in him at the time of his bankruptcy. His entry was taken 
away bv the ſtatute 21 Tac. I. c. 16. which enacts, that n 
perſon ſhall make any entry into any lands, &c. but within 
twenty years next after his right ſhall firſt deſcend or accrue, 
and in default thereof, ſuch perſon thall be utterly excluded, 
and diſabled from ſuch entry after to be made. There 1s 3 
proviſo in the ſtatute in favour of infants, but the infa 
muſt, within ten years next after his full age, take the bene! 
of that proviſo, and at no time after ten years. Ihe 
Euſlace, the ſon, was of full age in the year 1772, and dd 
not become a bankrupt until the year 1789, more than tl 
years after his full age; during which time, he neither en- 
tered, nor ſued for the premiſes, and therefore his entry w 
taken away at the time of his bankruptcy. Under thele c. 
cumſtances, it was ſubmitted, that judgment ought to be 4. 
reſted; firſt, becauſe the commiſſioners have no author! 
whatever, under the ſtatutes of bankrupts, to grant any rights 
of action, which a bankrupt may have to any lands or ten 
ments at the time of his bankruptcy ; —— , becauſe ſuf- 


poſing they have ſuch authority, this right of action did ne 
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* 1 als to the aſſignees, by the bargain and ſale ſtated upon this re 
ch. rod. Lord Ch. J. Eyre. This cafe has been very elaborately 
am nd ably argued; but that argument goes againſt the mol 
ance 


+ exqpreſs and plain ſpirit of the bankrupt laws, which is, that 
het: Wi every beneficial intereſt which the bankrupt has, ſhall be 


d in Wiſpoſed of tor the benefit of his creditors. Though this is 
"5% With: ſpirit of thoſe laws, yet advantage may be taken of par- 
* "5 WSticular expreſſions to raiſe difficulties, and arguments may be 
ather 


can from the ſtrict rules of law, as applied to the letter of 


ſeite the ſtatutes, It has been argued, that though the intent of 
17% WW the legiſlature was, that all the bankrupt's property ſhould 
de. pat, vet that the court is tied up by the expreſſion, © may 
ved I lawfully depart withal. But it may as well be argued, that 
"301 WS tecaule in the ſtatute of Hen. 8. the words bargain and ſale 
ole, eee uſed, therefore nothing would paſs but what the bank- 
* E rypt might convey by a bargain and ſale. But thoſe words 
,, k 


* are omitted in the 13 Eliz. and all the bankrupt acts being 
„ ': fort materid, are to be conſtrued together. It is true, that 


* 3 $ 01: genere principles, rights of action are not forfeitable, nor 
hs: F allignab.-, except in a particular mode; but that rule is 
gk; founded on the policy of the common law, which is averſe 
Man 


* to encuurage litigation 3 but in this caſe, the policy of the 
* bankrupt laws requires, that the right of action ſhould be 
en e *flignable, and transferred to the aſſignees, as much as any 


'-)" cher ſpecies of property. It is an hereditament, and the 
il us words of the ſeveral ſtatutes are large enough to comprehend 
ou it, and no cafe has been ſhewn to prove that it ought not to 
to de pals. What then does the whole argument amount to but 
1ained this, that in many caſes, from the policy of the law, a right 
taken of action does not paſs. But here the policy 1s, that every 
iat 00 right, belonging in any ſhape to the bankrupt, ſhould paſs to 
ww his athgnees. And this being the clear intent of the law, a 
} 


"oe particular recital of this ſpecies of right could not be neceſ- 
luced, lory, I therefore think it a clear caſe, both on the words of 


1 the acts of parliament and on the ſubject- matter. Buller, J. 
5 | entirely concur in opinion with my Lord Chief Juſtice on 
1 both points. All the ſtatutes of bankrupts are in pari materid, 


130 and are to be taken together, and the object of them was, 
1d that every thing belonging to the bankrupt, that can be turned 


in ben to profit, ſhall paſs by the aſſignment, for the benefit of the 
r er. creditors, It has been admitted in the argument, that this 
19 ght may be uſed for their benefit; but then it was ſaid, that 
we the action ought to be brought in the name of the bankrupt 
be ye himſelf. But was it the intention of the legiſlature, that the 
1 bankrupt ſhould bring actions? On the contrary, every thing 
* 1s given to the creditors, and the aſſignees are to bring actions. 
= Wich reſpect to the argument, from the caſes of truſts and 


a writ of error, neither of them are applicable, for no profit 
Can be made of a truſt, or writ of error. As to the cate 
cited 


did not 
1443 
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cited from 2 Vern. 97. I very much doubt the authority of 
that caſe; as, at prefent adviſed, 1 do not ſee why a covenant 
for the renewal of a leaſe, of which a profit may be mad, 
may not be aſſigned: and that caſe is very much ſhaken by 
Higden v. M illiamſen, which goes a great way to decide the pie. 
ſent. "There, no diſtinction was thought of between real and 
perſonal property, but Sir Joſepb Jebyll decided, on the ground 
of the ſtat. 13 Elix. having transterred every thing belonging 
to the bankrupt to the allignees. On the words, indeed, ot 
that ſtatutc, there can be no doubt, as it directs, that the cou- 
veyance, by the aſſignees, ſhall be good and effeCtual in lay, 
to all intents, conſtructions, and purpoſes, againſt the offender 
and all perſons claiming under him. If this be true, I think 
there can be no doubt on the words of ghe deed of afhygn- 
ment, which is not a particular conveyance of particular 
lands, but a general conveyance of all the real and perſonal 
property of the bankrupt. And the court is bound to cor- 
ſtrue the bankrupt laws, in the moſt liberal and benehicid 
manner, for the creditors, I therefore hold, that every ſpe- 
cies of right, of which, by any poſſibility, profit can be made, 
paſſes to the aſſignees. Heath, J. I am of the ſame opinion, 
The argument goes to prove, that even a right of entry, on: 
vacant poſſeſſion, wouls not paſs by the aſſignment. But then 
it was ſaid, the aſſignees are not without remedy, for the ac. 
tion may be brought in the name of the bankrupt ; but, ſup- 
poſe the bankrupt were to releaſe his right of action, ot 
make a fraudulent conveyance, if he were to bring the action, 
ſuch releaſe or conveyance might be ſet up to defeat it. As to 
the caſe cited from Vernon, I think it a very ſtrange one, fora 
covenant to renew a leaſe runs with the land, With reſpect 
to the ſecond point, I am alſo of opinion, that the word 
uſcd in the aſſignment were ſufficient. The commiſſioners 
are ſtrangers to the bankrupt, and cannot deſcribe every part!» 
cular ſpecies of his property. We ſhould, therefore, do infinite 
miſchief, if we were to hold, that every thing belonging to 
him did not paſs under the general words that are uſe! 
Roeke, J. Of the ſame opinion. Rule for arreſting the judg- 
ment diſcharged, 

By the ſtat. 1 Fac. 1. c. 15. f. 11 and 12. and 5 Geo. 2. c. 30 
ſ. 29. after any perſon has been convicted on an indictment, 
for talſely ſwearing to a debt under a commiſſion of bankrupt 
{on which indictment, he is to ſuffer the puniſhment inflicted 
by the ſeveral ſtatutes againſt perJur ), the afſignees of ls 
bankrupt may recover from him oublc the ſum ſo ſworn ts, 


in an actim; in which i is ſufficient to ſtate the conviction 
of the detendant on the indictment, without alſo alleging 
that the defendant did take ſuch talſe oath.» And in tuch an 
action, the defendant cannot take advantage of any defect in 


the judgment on the indictment; that can only be done on 4 
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& commiſſion, the ſaid ſum,”” &c. To this there was a ſpecial 
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writ of error, —This was an action of debt, brought on the 
ſtat. 6. Geo. 2. c. 30. ſ. 29. againſt the defendant, to recover 
2,283. 155. being double the amount of the ſum which he 
ſwore was due to him under Broot's commiſſion. The plain- 
tiffs, who deſcribed themſelves as aſſignees of Brook, ſued 
« as well for themſelves, being creditors, as for other credi- 
tors ſeeking relief under the ſaid commiſſion.” The declara- 
tion ſtated, that the defendant was indicted at the ſpring Y ork 
aſſhizes, 1795, for perjury, in ſwearing to this debt before the 
commiſſioners, under Broot's commiſſion (ſetting forth the 
indictment at large), on which he was convicted at the ſpring 
York aſſtes, 1796, when it was ordered and adjudged by the 
court there, that he ſhould be impriſoned for two years, and 
ſet in che pillory at Halifax, on a given day, within that time; 
by reaſon of which premiſes, and by force of the ſtatute, &c. 
an action had accrued to the plaintiffs, as aſſignees, to de- 
mand and have, of and from the defendant, to be equally di- 
vided among all the creditors ſeeking relief under the ſaid 


demurrer, aſſigning for cauſe, that it was not directly and 
poſitively ſtated in the declaration, that the defendant was 
guilty of the ſuppoſed offence whereof he was ſo convicted, 
z in the declaration is mentioned. This caſe was twice 


4 


; argued, and, on behalf of the defendant, four objections 


were taken; 1ft, That u ation could be maintained to re- 
| cover ſuch a penalty, or, at leaſt, no action could be brought 


unleſs there be a previous judgment for the penalty on the 


F conviction for perjury ; 2dly, That if any action could be 
| brought, this alien could not he ſupported by the affignees of 
| the bankrupt ; Fb, That it was not ſtated, that the defendant 


had committed perjury ; and Athly, That the judgment of 
conviction, on which the action was founded, was erroneous 
on the face of it, and could not, therefore, be the foundation 


| of any action. PER Cur. Lord Kenyon, Ch. J. "There is 


no weight in either of the objections. The plaintiffs have 
put the caſe in ſuch a ſhape as to give the defendant an op- 
portunity of taking the opinion of a ſecond jury on his con- 


duct, and the firſt objection taken by his counſel is, that his 


client ought to be bound by an indictment againſt him on a 
criminal charge. By adverting to the ſtatute 1 Fac. 1. c. 15. 


| it is manifeſt, that the penalty is not to be recovered by a 


judgment on the indictment, but by action. But even wich- 
out the aſſiſtance of that act of parliament, when the ſtat. 
$ Ces. 2. c. 30. ſaid, that this penalty ſhould be recovered and 
levied as other penalties and forfeitures are upon penal ſta- 
tutes atter conviction to be levied and reccered. I ſhould 
have thought that the defendaut was not deprived of his trial 
Jury in an action. When an act of parliam at gives a 

erent mode of trial, we look with cagle's eyes to diſcover 
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if that privilege be taken away. Nor is it neceſſary to di. 
cuſs the ſecond objection, ſince the fame ſtat. 1 con 1. n. 
moves all difficulty upon that head. But even here again, 
without the aid of that ſtatute, when this act directed, tha 
the penalty, when recovered, ſhould be equally divided among 
all the creditors, I ſhould have had no doubt, but that thy 
might be recovered by the aſſignees, who ſue for the benett 
of themſelves and the other creditors. The third and fourth 
objections are equally deſtitute of foundation. If the judy: 
ment be improper, it can only be reverſed by writ of error, 
Aſhhurſt and Groſe, Juſtices, of the ſame opinion. Lawrence, |, 
With regard to the third objection, I had ſome doubt when 
the caſe was firſt argued, whether or not the fact cf 
taking the falſe oath ſhould not have been ſtated: but, on 
further conſideration, I think that was not —— This 
is warranted by the proceedings againſt an acceffary : for 
though, in ſuch caſes, it is ſometimes ſtated in the indict 
ment, that the principal committed the fact, yet the more 
uſyal way is only to ſtate the conviction againſt the principa, 
and then to charge the defendant as an accefſary with him, 
I have been ſearching for precedents on the ſtat. g An. c. 14 
ſ. 5. the words of which, are very much like thoſe in the 
ſtat. 5 Geo. 2.; and though I have not met with any in print, 
I have been favoured, by my brother Buller, with a manu- 
ſcript precedent of the —— in Morgan v. Luckup, on 
that act, where it is only ſtated, that the defendant had beer 
convicted on an information for the fraudulent gaming, wil. 
out any allegation that he had committed the fact. That 
caſe, theretore, as far as it goes, is an authority for the pre- 
ſent action. As to the laſt objection; the judgment on the 
indictment muſt be taken to be good until it is reverſed by a 
writ of error; as in the caſe of proceedings againſt the ac- 
ceſſary. (1). So if there be a judgment againſt the huſband 
for treaſon, not reverſed by error, it is ſufficient to deprive 
the wife of her dower. Per Curiam, Judgment for the 
plaintiffs. 

To an action brought by the aſſignees of a bankrupt, for 
a debt due to the bankrupt's eſtate, the defendant cannot {et 
off caſh notes, iſſued by the bankrupt, payable to beare!, 
bearing date before his bankruptcy, unleſs he ſhews furtle! 
that ſuch notes came to his hands before the bankruptcy. In 
an action upon a promiſſory note of the defendant's, pay” 
able to the bankrupt ; the { xr le gave notice of ſet- ot, 
that the bankrupt, before and at the time of his bankrupt) 
was indebted to him to a greater amount upon certain caſh nt 
iſſued by the bankrupt before his bankruptcy, payable o 
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bearer. And at the trial, the defendant produced ſuch notes 
| as were mentioned in his ſet-off, dated prior to the bank- 
E ruptcy, but did not prove when they came into his hands; on 


# which ground it was contended, on behalf of the plaintiffs, 


W that the ſet-off was not eſtabliſhed, it being incumbent on the 
E defendant to ſhew that his ſet-off exiſted at the time of the 
bankruptcy, for that no debt accruing to him ſubſequently 
E would avail. But the judge being of opinion, that the bearer 
ot ſuch notes was not cal 

E them, that primd facie they muſt be taken to be fairly ob- 
tained, and muſt have reference to the time of the date, which 
vas before the bankruptcy, and that if they had got to the 
hands of the defendant ſubſequent to the bankruptcy, the onus 
# proband; lay on the aſſignees, nonſuited the plaintiffs. On a 
motion for a new trial, the point was fully argued. PER 
| CvxlaM. On the words of the act of parliament, on the 
| reaſon of the thing, and on the authority of decided caſes, the 
| rule muſt be made abſolute for ſetting aſide the nonſuit. The 
| words of the ſtat. 5 Geo. 2. c. 30. ſ. 28. are expreſs, that 


led upon to prove when he took 


if it ſhall appear to the commiſſioners that there has been 
mutual credit given by the bankrupt, or mutual debts be- 


| « tween the bankrupt and any other perſon, at any time before 


« the bankruptcy, the commiſſioners ſhall ſtate the account, 
* &c, and what ſhall appear to be due, &c. ſhall be claimed 
* or paid.” That act was founded on good ſenſe; and it 
provides, that & the aſſignees ſhall not recover againſt a debtor 
* of the bankrupt what was due to the ha, an on one 
« {ide of the account, without alſo taking into conſideration 
the other ſide of the account, and ſeeing on which fide 
the balance lies. That is the juſtice of the caſe. But it 
would be moſt unjuſt indeed, if one perſon, who happens to be in- 
debted to another at the time of the bankruptcy of the latter, 
were permitted, by any intrigue between himſelf and a third per- 
Jon, ſo to change his own ſituation, as to diminiſh or totally deſtroy 
the debt due to the bankrupt, by an af ex poſt facto. In caſes 
of this ſort, the queſtion muſt be conſidered in the ſame man- 
ner as if it had ariſen at the time of the bankruptcy, and 
cannot be varied by any change of ſituation of one of the 
parties. It is ſaid, however, 2 the rule by which we are 
to proceed in a court of law, under the ſtatutes of ſet- off, is 
a different rule from that by which the commiſſioners proceed 
under the ſtatute 5 Geo. 2. c. 30: but it muſt be remembered, 
that that act proceeded on the law of the caſe, and applied 
the ſame rule to the commiſſioners of bankrupt. The caſes, 
which have been decided on the ſtatutes of ſet-off, are uni- 
form, In addition to the caſes cited, there is that of Lucas v. 
Marſh, Barnes 453. 4to edition, in which it was held, that 
when an indorſed note is ſet off by the defendant, it muſt be 
proved, that it was indorſed before the plea was pleaded. oo 
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whole of the preſent caſe is reſolvable into this queſticn, 3 ankru 
whom did the onus 2 lie? That being ſettled, even lcemed 
thing elſe follows of courſe. Now the caſes of ſet-off iz {WWigour 
underſtood to. be in the nature of croſs actions; and if + Men c 
defendant, inſtead of ſetting off theſe notes, had brought iy coul! 
croſs action againſt the aſſignees, he muſt have — even hough 
thing neceſſary to conſtitute his demand; and the time wen ho 
the notes were indorſed, would be one material ingredient » HMent in 
that caſe; then, under this ſet-off, he muſt prove the (:n: RP -/7:2 (© 
things. If the commiſſioners had refuſed to allow this ſer-d 
and the defendant had applied to the Lord Chancellor by jz Pleag 
tition, he muſt have ſet forth in that petition, that the no» e bi 
were indorſed to him prior to the bankruptcy, and he mus b. 
alſo have proved it. Therefore the words of the ſtatute « hereby 
bankrupts, the ſtatutes of ſet- off, the deciſions on the differ tion. - 
ſtatutes, and the forms of proceeding, all lead to this conc , as 
ſion, that the onus proband: lay on the detendant, who wiſh nt bein 
to avail himſelf of the debt ariſing from the poſſethon of tie bad and 
notes, and conſequently that the nonſuit muſt be ſet af , pro 
For it is a — rule of evidence that, in every caſe, tt Wc was 
#nus probandi lies on the perſon who withes to ſupport lu he Cou 
caſe by a particular fact, and of which he is ſuppoſed to kk * debted 
cognizant: but here the aſhgnees could have no means * bouds, 
Knowing when the defendant received theſe notes, whereas! defend 
muſt have been known to the defendant; and as the latte day ot 
relied upon it as the ground of his ſet- off, and did not prov WF writ, t 
it, the aflignees were entitled to recover, —Rule abſolute. | * th 
cd, ang 
Money paid to Bankrupt after a ſecret aft of Bantruptq * chacln 
In this 4y the — LA at. a 2 57 had giveu hi an act 
acceptances to his principal for the amount of the goods fold ant, fo 
by him, after a ſecret act ot bankruptcy committed by thx a verdi 
principal, and which was unknown to the factor; a com- upon 
miſſion having afterwards iſſued againſt the principal, tit che pre 
defendant, notwitliſtanding, paid his acceptances to the te. mitted 
ſpective holders of the bills, as they ſeverally became due; * (to wi 
and the aſſignees brought this action for money had and te. defend; 
ceived, and on an account ſtated to recover the value of f. before 
goods ſold by the defendant, and for which he had ſettle! e dis ac 
with the hs Hes as aforeſaid, after the ſecret act of bank and re 
ruptcy, by his acceptances in the manner aforeſaid,—0: WF ©onlide 
the trial of the action, there was a verdict for the defend Wh '2cts 4 
ſubject to the opinion of the Court, on a caſe reſerved, wh! tiffs w 
in ſubſtance. ſtated the above facts. PER Cur, This 89 left of 
clear a caſe as can be ſtated. If we had an election gi he comn 
us, for the firſt time, to put either a rigid or illiberal cor Rankrupt 
ſtruction on the ſtatute of James, we ſhould not heſitate Þ Hued. 
ſay, that we ought to put a liberal conſtruction upon it; Felation, 1 
the object of it was, to protect certain payments made 93 Joods in 
' ; bankrupt Vol. f 
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nkrupt that common ſenſe and juſtice required ſhould be 


IN, o 

— geemed valid payments, and in this inſtance to correct the 
ff zu Pigour of the bankrupt la as. Now, if the defendant had 
if te ren other goods in exchange for theſe at the time, that 
zl by ould have been a payment to all intents and purpoſes, 
every hovzh not made in raonies numbered. And it has always 


teen holden, that giving a bill of exchange is deemed a pay- 
ent in ſatisfaction, provided the bill be paid when due.— 
„„en 0 the detendant. 


whe 
iem u 


" - 
» (ans 


et-of, | | 

by je Pleadings by and again/? the Afſigners.) If the aſſignees Hitchinv. Camp- 
nom e brought an actien of trover to recover the value of bell, Tr.Ter. 12 
muß aods belongiag to tne bankrupt, and failed therein, they are rb og ri 
ute ) eereby barred from bringing aſſumpſit fur the ſame cauſe of Reported alio a 
fern Action. — [This was an action on the caſe, in which the piain- 3 #7. 304 by 


Wits, as aſſignees of the bankrupt, declared, that the defend- n 


nt being indebted to them in 2, 500%. for ſo much money Aff of And don, 
ad and received by him to their uſe, as aſſignees as afore- v. Campbell. 


ONClt- 
willed 
of the 


ale, id, promiſed to pay, &c. On the trial of tlie action, a ver- 
ſe, the i was found for the plaintiffs, ſubject ro the opinion of 
ont hi he Court, on the following caſe: “The baukrupt being in- 
to l * debred to the defendant to the amount vt 2000. on two 
uns d * douds; and a warrant of attorney to confeſ« judgment, che 
reas l defendant entered up judgment thereon, ad upon the gt 
1 * day of March ſued out a ſieri facias, by virtue of hien 
proie * writ, the ſheriff levied 2.15 5/. 6s. 5d. for debt and coſts, &c. 
e. On the gth of April a commitlion of bankrupt was awa (- 
ed, and the bankrupt was thereupon found fuch. In Mi- . 
1th. chaclmas term, 1769, the plaintiffs, as aſſignees, brought 
en li an action of trovet againſt che ſheriff and the nov defend- 
ds fold * ant, for the goods levied under the ff. fa. and at the trial 
y the a verdict was given for the de{cndant, and judgment there- 
com- upon was accordingly entered on record. At the trial of 
al, the the preſent aCtion, it was proved, that the bankrupt com- 
he t mitted an aft of bankruptcy befor? the oth day of March, 
due: io wit) in February, 1769; aud it was admitted; that the 
nd fe- defendant received the money levied under tlie execution, 
of the before the plaintiffs brouglit the ſaid action of trover; and 
ſettlel this action being brought to recover the money ſo levied 
banks and received by the defendant, THE QUESTION for the 
—0 * Conſideration of tlie Court was, WHETHER, under the 
dim acts and circumſtances ſtated in the above caſe, the plain- 
which WW "ffs were intitled to recover?” Per Cur. The legal 
s neck of an act of bankruptcy is to put it in die power of 
given be commiſſioners by relation to diveſt the property of the 
con- nbrupt from that time; in caſe a cormmniſſion be afterwards 
ate b ned. Yet, notwithſtanding this tant ſer of the property by 
it; I cladon, the ſheritf is certainly no treſpaſſer by taking the 
le o Meeds in execution after the act of bankruptcy, and before 


nkruft ol, II, O the 
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the commiſſion iſſued, But by ſelling, the ſheriff convert 


the goods; and then trover 1s maintainable againſt the thert 


or his vendee, or the plaintiff in the original action: the 4. 


ſignees, however, cannot recover in trover or aſſumpſit, as 


their own goods or debts, but muſt declare as aſſignees 0! th; 
bankrupt, and a defendant may wage his law, or plead th 
ſtatute of limitations, as the caſe may happen to be or . 
quire (1): The att of bankruptcy being in February. 1769, ad 
the ſheriff having afterwards, in March, 1769, taken 9 
goods in execution, at the ſuit of the defendant, and pa d tin 
the money for which they were fold, it is queſtioned, in te 
preſent caſe, Whether an action will lie againſt him (© 
money had and received for the uſe of the aſſhgnees ?—Lot 
Hardwicke was for ſome time of opinion, that this aCtia 
had never been allowed to lie, and that the aſſignees wet 
tied down to proceed in trover for the tort, but he afterwars 
altered his opinion; and held, that this action well |; 
and practice has certainly extended this action of affumyi, 
as a very uſeful and general remedy : we are all, therelore, 0 
opinion, that this action well hes; whether the money, r 
which the bankrupt's goo.'s.were ſold, be paid into the had 
of a plaintit on a feri facias, or of 1ny others; whoever [i 
received the moncy for the bankrupt's goods, is ſuppoſed, i 
Juſtice, to have received the ſame for the uſe of the aſſiqnees, i 
whom the property of thoſe goods by law was veſted, and 
have promiſed to pay the ſame to the aſſignees (2). — Anette 
and much ſtronger objection taken was, that though the a. 
ſignees may have their election to bring either an action d 
tort or contract, yet they cannot bring both; and having 
elected to bring trover, the judgment in that bars the action ct 
aſſumpſit. Ihis depends on two conſiderations; iſt, Whethe 
a man's having once elected to proceed upon the tort bat 
him trom procceding upon the contract? 2dly, Whether lu 
proceeding down to judgment, does not bar him from trying 
the ſame cauſe of action again? As to the firſt, caſes have 
been cited to ſhew, that where there are two different kin 
of remedies, real and perſonal, or otherwiſe ſpecially diſtine 
guiſhed, a man's election of one, prevents him from ui 
the other: he may diſtrain or bring aſſize, but not both, G 
Lit. ſ. 588.3 may bring writ of annuity or diſtrain, ſ. 24% 
aud his election is determined, even though he ſhould od 
recover, after he hath counted thereon. C. Lit. 145. N 
where both remedies are merely real, or merely perions 
there the election is not determined till the judgment on be 
merits. For a nonſuit, on an action of account, is no W 


* 


t) 1 Sid. 171. 1 Lev. 173. Comb. 123. 1 Show. 112. 1 Burr. 32. 
2) 3 Lev, 894. Ld. Ray. 1216, Holt. 95. Verey 326. 
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to an action of debt, Co. Lit. 146. And ſo muſt Holt, in 
i2 Mod. 324. be underſtood to mean, that if they bring 
one, they ſhall not afterwards bring the other, id. et. if the 
firſt be brought to a due concluſion. 


trover (1) in Michaelmas term, 1769, againſt the ſheriff and 


me now detendant, to recover the value of the goods of the 


bankrupt, taken in execution (which action well laid) have 
made their election; and there being a verdict and judgment 


upon record in that action againſt the plaintiffs, they are bound 
for ever from having the preſent or any other action; for you 
FE {hail not bring the tame caute of action twice to a final de- 


termination: nemo debet bis vexari, and upon this we found our 


Judgment. What is meant by the ſame cauſe of action is, 


where the ſame evidence will ſupport both the aCtions, al- 
rough the actions may happen to be grounded on different 
writs; this is the teſt, to know whether a final determination 
iu a former action is a bar or not to a ſubſequent action; and 
t runs through all the caſes in the books, both in real and 
perſonal actions: it was reſolved, in Ferrar's caſe, 6 Rep. 7. 
* that where one is bound in any action, real or perſonal, by 
judgment upon demutrer, confeſhon, verdict, &c. he is bound 
as to that or the like action, of the like nature, for the ſame 
thing for ever,“ for expedit reipublice ut fit ſinis litiuüm : but 
there is a diverſity between real and perſonal actions (which 
may be well underſtood by reading that caſe). Lord Cote 
means, by ations of the like nature, actions of the ſame de- 
giee, where you cannot have a writ of a higher nature: a 
bar in a writ of azel is a bar in a writ of bes azel, and in a 
collateral action, as ceſinage, &c. for theſe ate anceſtrel, and 
of one and the ſame nature, but will not bar a writ of right. 
Perſonal actions are all of the ſame heighth or degree. In 
an action of treſpaſs for taking his horſe, which by the count 
is reduced to a certainty (for you muſt wait for the declara- 
tion), it is a good plea to the writ, that a replevin is pending 
of the ſame taking, where an averment is allowed, that all is 
tor one and the ſame taking. Nemo debet bis vexari, is the 
general rule; but there are ſome exceptions to this rule, as 
where the plaintiff has miſtaken his character, and ſued as 
executor not as adminiſtrator, or where the judgment is for 
fauits in the declaration or pleadings (2). It appears, in the 
preſent caſe, that trover has been brought for the converſion 
of the goods taken in execution, and that the jury have de- 


— — 


ͤ—ü— 


(1) Lit. ſec. 589. 219. Ard. 145. Co Lie. 145. a, 12 Mod. 424. 6 RH 7 Cro. 
Els 667. Skin. 57. J. Ry. 472. 3 Med. 1.2. Pollex. 634. 2 Si. 213. 2 Vent. 
150. Comb, 12 3. Bre. Ac. fur le caſe Pl. 97. 105. 4 Refs 92. Sade 's caie, Moore 363. 

2) 3 Rep. 32. 1 Md. 207. 2 

. O 2 termingd, 


| But in the preſent 
W caſe, we are of opinion, that the plaintiffs having brought 
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termined, that the plaintiffs have no right to thoſe goo; 
and if they have no right to them, they have no right to th! 
produce thereof, or to the money for which they were ſol 
it is clear, therefore, that the plaintiffs have no right to thi 
action. In the former action, the judgment is on record, thy 
the plaintiffs nil capiant per breve 2 eant inde fine die, they 
ſhall never come again, but are for ever barred. —]udgmen 
for the defendant. 

The aſſignees cannot maintain trover for goods fraudy. 


* 762 lenily ſeld, without proving a demand and refuſal.—Th: 


2 Hen Black, 13 5. 


Whitter et al. v. 
Cazalet, er al. 

Mic. Ter. 2 
Geo. 3. 2 Ter. 


I vans er 1], 4 


bankrupt, in contemplation of inſolvency, and with a view 
to defeat the claims of luis other creditors, ſold a large quan. 
tity of goods to the defendant, Jenkins; ſoon after the ſale he 
committed an act of bankruptcy, and his aſſignees brouy! 
this aCtion of trover to recover the value of the goods; bu 
having failed at the trial to prove a demand and refuſal t 
deliver, the judge was of opinion, that they could not recove; 
there being no evidence of a converſion ; but the point wa 
reſerved. AND THE CourT afterwards held, that a c. 
mand and refuſal were neceſſary to maintain the adCtior. 
When the ſale was made, the parties were competent to cis. 
tract, there was no unlawful taking of the goods, thong 
the tranſaction was liable to be impeached by the aflignes; 
they might either affirm or diſaffirm the contract; and if ter 
thought proper to diſaffirm it, they ought to have demandel 
the goods, a refuſal to deliver which would have been cr. 
dence of a converſion. —Nonſuit entered. 

In an action of trover for goods, by the affignees of the 
bankrupt; and the queſtion being, Whether they were © 
were not ſold ? it was moved, on the part of the defendan, 
for leave to inſpect the bankrupt's ſale-books.— The Cort 
doubted whether they had power to grant ſuch a motio! 
but, as a diſcovery might be obtained in the court of cha- 
cery, they ſaid the regular way was, to [tay the proceeding 
here till the party had an opportunity of making ſuch a d. 
covery. A rule was therefore granted, to ſhew cauſe why 
the defendants ſhould not have till the firſt day of next tem 
to plead, unleſs the plaintifis would produce the books in the 
mean time, in the courſe of which time, the defendant 
would have an opportunity of obtaining an anſwer in chat- 
cery; and this rule was afterwards made abſolute, after ca! 
ſhewn. 

The aſſignees of a bankrupt, in aſſumpſit, againſt the 


Mn, 344. Ter. vendee of goods, fold by the bankrupt after the commiſſi. 


Br Les. 3. D. 
C. 5“ 


uU, 


need not name themſelves aſſignees in the declaration: but 


if it be on à contract made by the bankrupt before the com- 
miſſion, they muſt ſtyle themſelves in the declaration to be 
alſignees.— Thus, where the bankrupt, ſome years after jy 
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| baokrupteFs and before he had obtained a certificate, conti- 


nued to carry on his trade as a lighterman, in buying and 


WE {cling lighters, and amongſt others, ſold a lighter to the 

| defendant, who paid him 3ol. part of the purchaſe mone 

at che time of ſale: the plaintiffs hearing of this ſale, ap- 

E plied to the defendant, and inſiſted upon having the lighter 

delivered up to them, or the purchaſe money paid; but after- 

W wards it was 2 that the defendant thould keep the 
1 


lighter and pay the reſidue of the purchaſe money to them, 


for which this action was brought. On the trial, an objec- 


tion was taken, on the behalf of the defendant, that the action 


could not be maintained, becauſe the plaintiffs did nat ſue as 
W o/ignees, mr late themſelves as ſuch in the declaration: this 
E objection was overruled, and a verdict taken for the plain- 
ufs. PER CUR. (on a motion for a new trial) If the aſ- 
(guees bring an action on a contract made by the bankrupt 
3 _ his bankruptcy, thev muſt ſtate themſelves in the de- 
FE claration to be aſſignees: but here, the contract was after 


the bankruptcy, when the bankrupt couid have no property 
of his own: the lighter was the property of the aſſignees; 
and conſequently the fale by him can be conſidered ia no 
other light than as a ſale by operation of law, as agent or 
ſervant to the aſſignees, and on their account: therefore it 
was not neceſſary, that they ſhould ſtate themſelves to be 
aſſignees in the declaration. In the caſe of an action, at the 
ſuit of an executor, it is clear, if the action be brought on a 
contract made by himſelf, reſpecting the goods of the teſtator, 
he need not name himſelf executor: neither does it appear 


| 3 for the plaintitts, in the preſent caſe, to have gone 


into evidence of the trading bankruptcy, &c. in ſupport of 
tie action, for there was an actual treaty between the plain- 
tiffs and the defendant, relative to the matter in litigation ; 
and not merely a promiſe by unplication. If ſo, the action 
is founded on an actual contract between the plaintiffs and 
the defendant, conſequently the plaiatitfs are intitled to re- 
cover ſuo jure. 


1797 


The aſlignees of A. a bankrupt, and alfo of B. a hankrupt, Hancock +: -1. 
under ſeparate commiſſions, cannot recover, in the ſame Aſſignees of Lo- 
aQtion, a joint debt due from the defendant to both the bank- ay ni af 
rupts, and alſo ſeparate debts due to each, And it in ſuch tyenur , Hay- 


an action the jury have aſſeſſed the damages ſeverally on the wood; Mic. Ter. 


leparate counts, the Court will arreſt the judgment on thoſe 
counts, which demand the debts due to each bankrupt ſepa- 
rately, The plaintiffs, in their original writ, deſcribed them- 
leives as aſſignees of the eſtate and effects of Lomas, and 
alſo as aſſignees of Edenſor ; there being no joint commiſſion 
4gainft the two; and declared for goods fold and delivered 
by bath the bankrupts; and alſo for goods ſold by each of the 

| O 3 dankrupts, 


30 Geo, 3. B. R. 
3 Ter. Rep. 431. 
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bankrupts, and for money paid, and 7 had and receive! 
by the defendant to the uſe of each of the bankrupts ; and all 
for money had and received to the uſe of the affignees, on (+ 
parate counts. A verdict was found for the plaintiffs, not in 
a groſs ſum, but the damages were aſſeſſed and apportioned 
to the demands proved on the ſeveral counts reſpeCtively 
And a rule having been obtained to ſhew cauſe why ti 
judgment ſhould not be arrgſted, cauſe was ſhewn. Pz 
Cur. We have looked into the caſes, and are clearly d 
opinion, that the different rights cannot be joined in the ſum 
action. But the plaintiffs may enter up their judgment a 
thoſe counts, for the joint debts due to both the bankrupt 
Buller, J. Added, on a writ of error, where one count . 
pears bad, and the wverdi# is entered generally on all tle 
counts, the Court muſt reverſe the judgment in tete (1) ; fince 
they ca:mot ſee on which of the counts the damages wer: 
given. But that is not applicable to this cafe, where the 
damages ars aſſeſſed ſeverally (2) on the ſeparate county 
The plaintiffs, therefore, who are affignees of both the hank- 
rupts, may recover as much as the bankrupts themſelves 
might jointly have recovered. 
The plaintiffs ſued, as affignees of A. and B. and 400 il 
— James de ſignees of C. for a joint demand due to all the bankrupt, and 
dale, aal. C. ſuch declarati held good ion in arreſt of jul; 
Clerk, and J. C. uch declaration was held good on motion m arreic ot judy 
Ridder, bank- ment after verdict.— The declaration in this caſe was as f6. 
2 „ Halli- jows: London; te wit. S. Streatfield, D. B. and J. M. 1. 
ay et al. Tr. Ter. . 
30 Geo. 3. B. R. ſignees of the eſtate, &c. of James de Druſina an 4 Clerk, 
3 Ter, Rep. 759. bankrupts, according to the force, form, and effect of th! 
ſtatutes made, and now in force, concerning bankrupts, a 
alſo aſſignees of the eſtate, debts, and effects of J. C. Ridder.“ 
bankrupt, according to the force, & c. complain of John He- 
liday, T. D. and FS. L. being in the cuſtody, &c. for that, 
whereas the faid defendants, before the ſaid J. de D. and) 
C. and the ſaid 7. C. R. were reſpectively become bank- 
rupts, to wit, on, &c. at, &c. were indebted to the ſaid 7. 4D, 
5 C. and J. C. R. in zool. &c. for divers goods, &c. by tit 
aid F. de D. and J. C. and the ſaid F. C. R. before then, 
and before they were reſpectively become bankrupts, ſl 
and delivered to the ſaid defendants, &c. and being ſo indebies 
they, the ſaid defendants, in conſideration thereof afterward, 
and after the ſaid J. de D. and J. C. and the ſaid J. C. 
were reſpectively become bankrupts, f wit, on, &c. at, &, 


Streatfield et al. 


— 


(] See Trevor v. Wall, 1 Ter. Ref. 153. 
(2) Vid. 5 Rep. 58, 59. 1 C.. 189. 2 Str, Log. 4 Burr. 2022. Where ie 
parts of a judgment are ſeparate, it may be affirmed as to part, and reverſed 3 9 
. the ret, -- 5 . F 0 29 © . : 
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undertook, and to the ſaid plaintifts, as aſſignees as aforeſaid. 
then and there promiſed to pay, &c. There were other ge- 
neral counts laid in the ſame manner. Ard after a verdict 
vr ihe plaintiffs, a motion was made in arreſt of judgment, upon 
the ground that it appeared, upon the face of the record, that it 
was a joint demand on the part of all the bankrupts under ſe- 
parate commiſſions, the one taken cut againſt the two former 
jointly, and the other againſt the latter only. For-which ob- 
jection, was Cited the cale of Allan and others v. Hartley 
and another, A. 25 Geo. 3. B. R. Cotes Bankrupt Laws, 
where, in an action brought by Allan and others, as aſſignees 
of Marlar, a bankrupt, together with Dæton ſurviving partner 
of Pell, againſt the defendants, on a bill of exchange due 
rom the defendants to the houle of Marlar, Pell, and Daton, 
the plaintiffs were non-ſuitcd, for want of proving the af- 
ſgnees of Marlar intitled to join in the action with Pell, the 
ſolvent and ſurviving partner. Two commiſſions were 
proved to have been taken out, the one of which was held bad, 
being taken out againſt all three of the partners, and two of 
mem only having been found to have committed acts of bank- 
ruptcy. As to the other, Lord Mansfield faid, the objection 
to it was, that it was a commiſſion againſt two of three part- 
ners: that a commiſſion might be joint or ſeveral, but that was 
neither. PER CUR. The caſe of Allan v. Hartley turned on 
comparing a commiſtiorfof bankrupt to an action, an] indeed 
t has otten been ſtyled a ſtatute execution: it was, therefore, 
held neceſſary, that the aſſignees ſhould make out their title 
to maintain the action, by thewing, that the perſons, under 


whoſe commiſſion they claimed, would have been intitled to 


recover in their names alone. That was a caſe of a part- 
nerſhip of three perſons, and therefore a joint commiſſion 
againſt two of them was held bad tor that reaſon. The 
lame principle holds with reſpect to bonds. If three be bound 


| jointly and ſeverally in a bond, the obligee cannot ſue two of 


mem only, but he muſt eicher ſue them all, or each of them 
ſeparately. And though that doctrine has been ſeveral times 
2 yet it has been held good law from the time of 
ord Coke, Now, whether the aſſignees, in the preſent caſe, 
claim under three ſeveral commiſſions, or one joint commiſ- 
lion, does not appear; and in either of thoſe caſes their title 
would clearly be good. But even ſuppoling we could ſay 
that, on the face of the record, there appeared to have been 
tw commiſſions, the one a joint commithon againſt two of 
the bankrupts, and the other a. ſeparate commiſſion againſt 
thc other, yet, ja the manner that the argument was put by 
the plaintiff's counſel, the verdict may cqualiy be ſupported. 
or we are not to advert to the demand made in this action 
to determine the validity of the commiſſions, ſuppoling there 
„ele two, but to what might have been the petitioning cre- 
Q 4 ditor's 
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ditor's debts, on which the commiſſions iſſued, and whethe 
they were warranted - thereby. Now, for any thing thy 
appears to the contrary, one commiſhion oy have been ſue 
out on a joint debt of De Druſina and Clerk only, which 
would clearly have been good, and another cominiſſog 
might have been founded on a ſeparate debt, and act of bank. 
ruptcy, of R:dder : and then the aſſignees under both commi. 
ſions might join in maintaining an action againſt the Cefenl. 
ant for a debt due to both the eſtates, / Beſides, the obj-Ctiom 
anies afier verdict; and therefore if the Court can intent 
that the plaintiffs ſtood in ſuch a relation ta the bankruys 
as will ſupport this action, they are bound to do ſo. Nov 
there is nothing upon the record to ſhew that they do ne 
claim under a joint commiTon againſt all the bankrupt; 0 
under a ſeparate commiſſion againſt each; in either d 
which caſes the action mav weil be maintained. As it mu 
therefore be taken that the plaintiffs at the trial proved ther 
title by legal evidence, we mult intend that they were leyaly 
conſtituted aſſignees, there being nothing ſtated on the record 
to contradict ſuch an intendment. | 

In an 2Cuon of covenant for rent on an indenture 
brought by the aſſignees of the leſſor (a bankrupt), the leſſee 
canuot plcad that the leſſor nil habuit in tenementis.—li 
covenant, the declaration tated that one Steel, om the 201 
of September, 1792, before he became a bankrupt, by i. 
denture demiſed certain premiſes to the defendant for fifteen 
years, at the yearly rent of 140l. by virtue of which demile 
the detendant entered; and the breach aſſigned was the non- 
payment of 700 for five ycars rent, due ſince the bank- 
ruptcy of Stecl. The 1 pleaded, inter alia, thut 
Steel, before the making of the indenture in the declaration 
mentioned, to wit, on the 20th of September, 1792, became 
a bankrupt, and fo continued until and at the time of the 
mak ing of the indenture; and that before and at the time 0! 
the making and ſealing thereof, one John Watſon (lince 
deceaied) and one 7. Thornhill, were ſeiſed in fee of the pre- 
miſes thereby alleged to have been demiſed to the defendant, 
and Thornhill is ſtill ſeized thereof, and that Steel had uit any 
eſtate, right, or title, in or to the ſame. To this plea there wis 
a general, demurrer. On the argument it was not diſputed 
bur that where a demiſe is by indenture, the leſee is Happe t 
ſay in anſwer to an action for rent brought by the leſſer, that hi 
ir had na title: but it was urged that this was an action 
not by the ieflor himſelf, but by his affignees ; and the tab 
32 Hen. 8. c. 34. only gives an action to the aſſignee of the 
leffor n caſcs where the right to the eſtate paſſes: and hee 
it was admitted by tie demurrer, that no right paſſed to the 
leſſee.— PER Cux, The general rule is, that a tenant cab. 
pct be permitted to controvert the title of his landlord ; an 
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it is founded on good ſenſe; for ſo long as the leſſee con- 
tinues ta enjoy the land demiſed, it would be unjuſt that he 
ſhould he permitted to deny the title under which he holds 
W the poſſeſfion. But the rule is otherwiſe where the tenant is 
# evicted; for if the detendant had been evicted, he could not 
kave been compelled to pay rent, and he might have pleaded 
that fact in anfwer to the plaintiff's demand. That, gene- 
rally ſpeaking, an indenture operates by way ot eſtoppel 
againit the tenant, and precludes him from controverting 
the title of his landlord, is proved by the paſſage in Co. 
Lit. 47. b. (1), and by a variety of other caſes. Then it is 
E ſaid, that eſtoppels muſt be mutual, that unleſs they affect 
both parties they affect neither, and the inſtances of demiſes 
by infants and femes coverts have been adduced : but that 
| ariſes from their imbecility, for they can do no act to eſtop 
themſelves. But what is this caſe ? It is alleged that the de- 
ſendant has occupied this eſtate for five years, which is not 
denied; and as there has been no eviction, he ought to be 
:ſtopped to ſay, that the leſſor had no title. In this caſe the 
rights ot the parties are the ſame as at firſt; for the aſſignees 
of the leſſor are to all intents and purpoſes conſidered in the 
ſame ſituation as the leſſor was before his bankruptcy; 
they ſucceed to all his rights, and are ſubje@& to all his 
equities. There is no aka why the el.oppel, that ope- 
rates as between the leſſor and the leſſce, ſhould not equally 
operate as between theſe parties, When the parties to this 
leale executed it, the one was taken to be the leſſor, the 
other the leſſee ; both of them executed the leaſe : now it is 
not pretended that there was not an incipient eſtoppel ; if ſo, 
the eſtoppel muſt continue as long as the privity of eſtate 
continues: and that deſtroys the foundation of the defend- 
ant s argument. Therefore, on principles of law, as well as 
of honeſty, we are clearly of opinion, that the plea is no 
anſwer to the declaration, and that the defendant is bound to 
pay the rent demanded. — Judgment for the plaintiffs. 

An action at law does not abate by the plaintiff*s becoming Bibbins cr al. . 
a bankrupt (2) therefore, if after the interlocutory judgment Mantel, Mic. 
and awarding the writ of inquiry, the plaintiff becomes a . . — 24 
bankrupt,” and afterwards, in his own name, the inquiry is DO OO 
executed, it will be good without ſuing out a ſcire facias, at 
the ſuit of the aſſignees; for PER Cur. We will conſider 
this as a writ of inquiry executed by the aſſignees in the 
name of the bankrupt; and the objection coming out of 
the mouth of the defendant is very unfavourable : there is 
no caſe in point to be found in the books, but the ſtatute 


20r 


i 


(t) See alſo Palmer v. Ekins, 2 Lord Ran. 1550. 
(2) Neither does bankruptcy in the plaintiff or de fenlant abate ſuits in equity, 


3 Att, 204. 
21 7ac, 
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21 Jace 1. c. 19. enacts, that the laws of bankrupts ſhall 
be in all things largely and beneficially conſtrued for th; 
relief of the creditors. 
Hervi! et al. The bankrupts, Bilbins and others, having thus proceeded 
Aff. of Bibbins to execute a writ of inquiry and to final judgment, the aflyg. 
et al. v. Mantel, . T Re" 4 
ming Seay nces of their eſtate and effects, the now plaintiffs, tor the 
$ Geo, 3. C.B, benefit of themſelves and the reſt of the creditors, brougjt a 
2 Wiſ. 37%. ſcire facias againſt Mantell, to ſhew cauſe why they ſhould 
not have execution upon the ſaid judgment againſt him: 9 
which Muntell pleaded in bar, that the whole proceedings 
had been by, and in the name of, the bankrupts ; and he 
prayed judgment, if the aſſignees ought to have execution 
againſt him, for the damages on the ſaid judgment: the afig- 
nees demurred generally to this plea, and Mantell joined n 
the ſajd demurrer. - PEK Cu, (after argument), Courts of 
law have interfered equitably in many cafes of bankrupts; 
and if they can fee upon the face of the whole record, du 
the aſſignees are intitled to recover, they will uſe their utmol: 
ſagacity and aſtytia to give them judgment: that they are 
intitled to this debt is clear, and the bankrupt has no right t 
receive this money : therefore, unleſs we are bound down by 
the rules of law and former determinations, we will not 
turn the aſſignees round: ſtatutes of bankrupt form ond body 
or ſyſtem of law made for the benefit of creditors; anl 
every act done by the bankrupt for the benefit of his creditors, 
the courts will literally conſtrue to be right and juit; bu: 
contrary of acts done to the injury or diſadvantage of ciedi- 
tors. It has been objected, that the right and property 0 
this debt was ſo abſolutely diveſted out ot the Bibbins's, when 
they became bankrupts, by the ſtatutes, that they could not 
ſtir one ſtep farther in the cauſe againſt Mantell; in antwer 
to this, it appears on this record, that Bibbins's had obtained 
an interlocutory judgment, and the Court awarded a writ 6 
inquiry before the bankruptcy : the defendant, Mantel, at- 
terwards had no day in court, nor could he atterwards 
plead any thing to the action; the taking the inquiſition and 
entering final judgment were only the conclulion and necch— 
ſary conſequence of the interlocutory judgment; tor the Covit 
themſelves, if they had fo pleated, might, upon the imterlo- 
cutory judgmen, have aſſeſſed the damages, and therevp® 
given nnal judgment before Bibbins's became bankrup's; 
and the inquitition is only a matter ot courle, taken to It 
torm the conſcience of the court. "There is no tound:ton th 
lay, that the bankruptcy was an abatement of the writ agu 
Mantell, ior if the ettects of the bankrupts ſhould am ua 
to pay 20s. in the pound and more, they might alterwa!- 
proceed to final judgment. The final judgment cannot 0 
void, for the interlocutory judgment intided PHH! 
recover ſomething, which, by the inqueſt, was aſcg:taln's' 
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dad 0 the aſfignees, by bringing this ſcire faciat, have expreſsly 
ru W affirmed the act of Bibbins's proceeding to final judgment; 

| chere is no doubt but a ſcire facias lies upon an interlocutory < 

ban judgment; and it was objected, that the aſſignees * ta 
allg. have taken up the cauſe at the period; but if they had, this f 
r tle plea does not lie in the mouth of the defendant, in anſwer 
pus to the aſſignees: indeed, if the bankrupts themſelves had 
houl brought a ſcrre facias, this plea might have been good, be- 
8 cauſe, after they became bankrupts, perhaps they could 
xingg have no legal right to have execution: upon the whole, the 
* defendant's plea diſcloſes ſuch facts as thew the aſſignees 
_ ought to recover. BaTHURST, J. added, the action cer- 
ory, tainly doth not abate upon the plaintiffs becoming bankrupts; 
ted in nor doth it abate if a defendant becomes a bankrupt: we 
ak; here muſt look on this judgment as a right judgment: while 
** it remains unreverſed by another court, we cannot ſay that a 
, * judgment of our own pronouncing is nul and void in law.— 
— ont for the aſſignees. 
3 So, in a more modern caſe, where between the interlocu- Waugh v. 
pre tory and final judgment the plaintiff became a bankrupt, and Auflin. Mic. Ten. 
n by ſued out execution in his own name; the Court refuſed to ſet 2 = 
* aſide the proceedings.— This was a rule calling on the plain- 5 
body tiff to ſhew cauſe why the defendant ſhould not be diſcharged 
a out of the cuſtody of the marihal as to this execution for 
g* regularity ; the ground of which was, that the plaintiff 
* became a bankrupt between the interlocutory and final judg- 
8 ment, and ſued out the execution in his own name; whereas 
48 the aſſignees ſhould have ſued out a ſcire facias to revive the 
* judgment, and then have charged the defendant in execution. 
11 Tur CovurT, after cauſe ſhewn, ſaid, that the bank- 
. ruptey of the plaintiff did not abate the ſuit; and that they 
b. had, in ſeveral inſtances, permitted the aſſignecs to continue 
0 * à ſuit commenced by a bankrupt in his name; and they 
ok therefore diſcharged the rule. : 

* But if che plaintiff, after judgment and a writ of error Kretchman v. 
Kew allowed, become a bankrupt, his aſſignees cannot ſue out a B-yerzin ., 
- hs ſeire facias in their own names to compel an aflignment of — BR, 
ar x: errors, till ſome judgment be given : and then it mult be done 1 Ter. Kc. 463. 
ba : immediately after ſuch judgment.— The defendant in error 

having recovered a judgment againſt the plaintiff in the 


court of Common Pleas, the plaintiff brought a writ of error, 
which was duly iſſued, allowed, and ſerved. Afterwards 
the defendant in error became a bankrupt, and his ailgnees 
ſucd out a = facias quare executignein nom, reciting the 
recovery below, and the writ of error. On ſhew ing cauſe 
egainſt a rule for quaſhing the writ of ſcire ſucias iſſued to 
compel the plaintiff to aſſign errors, which rule had been 
obtained on the ground of the ſuit not having been revived 
dy the affignces ſince the bankruptcy. TH Counr —_ 

| that 
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that this ſcire facias was wrong either way : firſt, as a ſin 
facias quare executionem nom, becauſe it appeared from ite 
recital that a writ of error was depending : 2dly, that as ; 
ſcire facias to compel an aſſignment of errors, it was likewik 
wrong, even ſuppoſing it did not take notice of the writ g 
error depending, becauſe there had been a proceeding {inc 
the judgment. And the rule is, that the afſignees cannot malt 
themſelves parties to the record in any intermediate flage of il 
proceeding, but it mufi be immediately after judgment; though 
an interlocutory judgment is ſufficient for that purpoß⸗ 
Here the affignees ſhould have gone on with the writ of errir n 
the bankrupt's name till judgment. Therefore the ſcire facia 
muſt be quaſhed. Rule abſolute. 

And in a declaration in a ſcire facias by the aſſignees of x 
bankrupt, ſtating © that he became a bankrupt, within the 
meaning of the ftatutes, &c. and that his goods and effed; 
were afterwards in due manner aſſigned to the plaintiff,” i 
ſufficiently certain; without alleging that the panty was & 
clared a bankrupt, or that his effects were aſſigned by deed— 
This was a Fire factas to revive a judgment by the afſignees 
of a bankrupt. The declaration, after ſtating a judgmen; 
recovered by the bankrupt againſt the defendant in the coun 
of Common Pleas, and an atfirmance of it in this court, on 
a writ of error, ſtated, that “ after the giving of the faid 
judgment, and alſo after cauſing the ſaxd record thereot to 
be brought before this Court, as aforeſaid, the ſaid J. Bg 
became a bankrupt within the true intent and meaning of the 
ſtatutes made and now in force concerning bankrupts; and 
that all and ſingular the goods, debts, and effects, of the ſaid 
bankrupt, at the time of his becoming a bankrupt, were 
after he became a bankrupt, in due manner, afhgned to the 
plaintiffs, according to the form of the ſtatute in that cale 
made and provided.“ It then procceded in the uſual form. 
To this there was a fpecial demurrer, which afligned the 
following cauſes : that it did not appear that any common 
was ever iſſued; or that, at the time of iſſuing the ſame, 
the ſaid Beyer was a trader, or in anywiſe indebted to 21y 
perſon; or that he had commited any act of bankruptcy; 
and alſo for that it did not appear by whom, or in wha! 
manner the goods, debts, and citeCts, of the ſaid By", 
were aſſigned to the plaintiffs, or that the ſame were afſign- 
ed by de: d : nor had the plaintiffs made profert of the deci, 
&c. And joinder in demurrer.—ASHUVURST, J. I cans 
dftinguith between a ſcire facias and an action brouglu by 
the attiguces of a' bankrupt. There is no reaſon why ! 
ſhould be neceſſary to fate a title more particularly in ti 
one thin in the other. In an action, an executor, or 4b 
adminiſtrator, ſtates himſelf generally to be ſuch in the he 
giauing of the declaration: bu', as fromthe —_ 0! 
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borms, he cannot allege that in the beginning of the decla- 


ration in a ſcire facias, he is allowed to ſtate it as generally 


as poſſible in a {ubſequent part.—BULLER, J. It has been 


held a variety of caſes, that a ſcire ſacias is an action. As 
to the caſe of executors, the declarations, in a ſcire facias and 
an action are in ſubſtance the ſame. It appears in both, 
that an executor ſues as ſuch. Beſides, an executor ſues in 
a different form from an aſſignee; the executor can only ſue 
in the detinet, though his teſtator might have ſued in the debet 
and detinet e but aſſignees of a bankrupt are allowed to ſue 


g boch in the debet and detinet, becauſe the whole property of 
W the bankrupt is veſted in them by law. — PER CU R. Judg- 


ment for the plaintiffs. 


205 


A tenant from year to year of a houſe, at a yearly rent, x. .. Tao 
became a bankrupt in the middle of the year, and his aſſig- « a. Af-gnees, 
nees entered and kept poſſeflion for the remainder of the of Lide, 


Tr. Ter. 36 
Geo. 3. C. R. 


an action for uſe and occupation againſt the aſſignees for 2 ten. Bad. 


the bankrupt's occupation as well as their own, without 319. 


proving their ſpecial inſtance and requeſt tor the bankrupt to 
occupy during the time that elapſed before the bankruptcy. 
In an action for uſe and occupation, the firſt count of the 
declaration ſtated, that the defendants were indebted to the 
plaintiffs in the ſum of 704. of lawful money of Great Bri- 


| ain, for the uſe and occupation of two counting houſes, 


one dining- room, and one chamber, parcel of a certain 
meſſuage or tenement, with the appurtenances, of the plain- 
tft, ſituate &c. before that time uſed, occupied, poſſeſſed, 
and enjoyed, as well by one Thomas Lediard, whoſe term and 
gate therein the defendants afterwards had, as by the defend- 
ants, at their ſpecial inſtance and requeſt, for a long ſpace of 
ume then elapſed, from and under, and as tenants thereof 
reſpectively, to the plaintiff, and by her permiſſion; and be - 
ing lo indebted, the defendants undertook, and to the plain- 
tft faithfully promiſed to pay, &c. : the ſecond count was on 
a quantum mergit for the fame uſe and occupation by Ledi- 
rc K whoſe eſtate, term, and intereſt, the detendants had,” 
and by the defendants : there were alſo the common counts. 
Ihe general iſſue was pleaded, and 12/. paid into Court. 
ae verdict paſſed for the plaintiff, ſubject to the opinion of 
the Court, on the matter of law, ariſing upon the facts ap- 
hearing in evidence, and found by che jury, conlidered with 
{eicrence to the declaration, which were as follow: „ after 
* Lediard had occupied theſe apartments for a certain part 
* of the year, under an agreement to pay feventy pounds 
*  ycar for them, he became a bankrupt, and the defend- 
l ants, who were his aſlignees, then entered into poſſeſſion 
aud continued in the occupation of them for the reſt of 
* the year, After the expiration of the year, Mr. Tat- 
lock, 
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lack, one of the defendants, wrote the following note t 
« Mr. I ard, the ſolicitor for the commiſhon of bankryy 
« againſt Lediard : * Mr. Tatlock's reſpeciful compliment 
* to Mr. Ward, the bearer is a Mrs. Naſh, a widnv lag, 
* whom Mir. Lediard rented his houſe in Auſtin Friars i 
there is due to her for rent fifty pounds, we having paid by 
* twenty pounds ſince the commiſſion ; there is alſo five pounks 
« fifteen ſhillings and ſixpence for coals, likewiſe for our uſe ſm 
* the commiſſun; now I wiſh you to give an order um 
* Mr. Tatlock for the above, as we certainly dre bound t 
« pay her. Londin, 20th Fuly, 1792.“ This paper was 
«+ delivered to Mis. Nafb, the plainuff, by Tatleck, to he 
delivered to ard, and it was delivered, but ſome diſpute 
« ariſing, the fifty pounds were not paid, in conſequence a 
„ which this action was brought, and then a proportion af 
„ the annual rent of ſeventy pounds for that part of the 
& year, during which the defendants were in the cccupa- 
& tion of the premiſes, was paid into Court.“ Tus 
QuESTION, Whether the plaintiff had proved her caſe 
ſtwed in the declaration, was ſaved for the opinion of the 
Court, after it had been left to the jury to ſay diſtincth, 
whether the agreement was or was not to pay the rent an- 
nually, which they found in the affirmative ; and whether 
the {ceventy pounds mentioned in the note of the 20th of July, 
1792, was the year's rent, or was a ſum which the detend- 
ants had agreed to pay for their own occupation; as to which 
the jury found, that it was the rent for the whole year, in- 
cluding the time of Lediard's occupation. PEK CURIA% 
(after argument, and time taken to conſider}, We are calle 
upon to decide the ſtrict queſtion of law, and after having 
heard a very full diſcuſſion of this cafe trom the bar. and 
taken time to conſider of it, we find ourſelves obliged 


to pronounce that the evidence au the part of the plaintif 


1s not ſufficient to maintain this action. It is ated 
both the counts, that the plaimiff's demand is founded 
upon an ute and occupation, by Lediard, for a part of it 
year, and by the defendants for the reſidue of the year, both 
occupations being had by the permiſſion ot the plaintiff, «t 
the ſpecial inſtance and requeſt ot the defendants. Theſe latte! 
words, often mere words ot form, are here words of ſubſtance 
and operative, connecting the occupation of the defendants, 
for which they were bound to make a ſatisfaction, with the 
occupation of Lediard, a ſtranger, for whoſe occupation, 
prima facie at leaſt, the defendants were not bound to make 
a ſatisfaction. In point of fact, it was not at the requeſt ot 
the defendants that Lediard was permitted to occupy; the 
defendants had no relation to Lediard, but as his aſſignees 
and that clation did not commence till the cloſe of his «- 


cupation; that relation, therefore, alone could not have ®* 
| etc 
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effet of making them perſonally liable to anſwer for his 
occupation before his bankruptcy. The averment that he 
nad been permitted to occupy, at the requeſt of the defend- 
ants, is therefore ſubſtance, and not mere form, and a failure 
in the proof of it is fatal. The framer of this declaration 
ſeems to have been aware of this difficulty, and to have en- 
deavoured to obviate it by throwing into the declaration the 
words, « whoſe term and eſtate therein” in the firſt count, 
and the words, & whoſe eſtate, term, and intereſt“ in the ſe- 
cond, the defendants had. This very looſe and general aver- 
ment ſeems to have been calculated to facilitate the paſſage 
of the other averment © of the defendant's requęſt.“ through 
the cauſe at aii privs, and if it had paſſed itmoothly, there 
would probably have been the averment, which would have 
been relied upon after a verdict, and this laſt would have 
been di carded. Looſe, informal, and indiſtin as it is, 
t might ſerve to introduce at the trial, that Lediard was a 
tenant for a year at a rent of ſeventy pounds, payable at the 
end of the year, and that the aſſignees having entered into 
poſſeſſion as aflignees, entered under that demiſe, and became 
alfignces of the leaſe, and bound to pay the rent which de- 
came due after the aſſignment. It might then be with great 
colour urged, that rent due is recoverable in an action for 
ule and occupation, and if the rent is really due, the manner 
ot ſtating the uſe and occupation ſeems to have more form 
than ſubſtance in it, We were for a time inclined ſo to con- 
ſuler the cale, but upon further conſideration of the nature 
of the action for ute and occupation, and of the ſcope and 
purview of the ſtatute 11 Geo. 2. we are of opinion, that. 
the circumſtances under which the defendants ſucceeded to 
Me occupation of the premiſes, will not prove or diſpenſe 
wich the proof, that Lediard's occupation was at the requeſt 
0: the defendants. The action for uſe and occupation is in 
Its own nature collateral to the action on a contract for rent 
upon a demile, and it was ſo holden in the cafe of Fohnſon v. 
Hay, 3 Lev. 150: if the defendant did, in fact, uſe and oc- 
cupy by the permiſſion of the plaintitf, and had expreſsly 
promiſcd to pay, though the plaintiff had no title, or perhaps 
an equitable title only, the action luy. Under che ſtatute, a 
landlord who has rent owing to him, is allowed to recover, 
not the rent, but an equivalent for the rent, a reaſonable ſa- 
lisfaction for the uſe and occupation of the premiſes, which 
have been holden and enjoyed under the demiſe, by the action 
tor the uſe and occupation ; and it is provided, on his behalf, 
that if the demiſe be produced againſt him, it thall not de- 
feat his action, as it would have done before the ſtature, but 
ine fixed rent ſha'l only be uſed as a medium, by which the 
uncertata damages to be recovered in this fm of action 
ſha'l be liquidated. What is given by this ſtatute? A rea- 

ſonable 


+ 
: 
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ſonable ſatisfaction for the uſe and occupation is the thing 
intended to be given; the form of action marked out (being 
enlarged by a neceflary conſtruction, ſo as to be allowed i 
be maintained without an expreſs promiſe) is the proper 
form in which ſuch reaſonable ſatisfaction is to be recovered; 
but the reaſonable ſatisfaction, which in its own nature mut 
apply to ſomething ſpecific, by which it can be eſtimated 
being here given for uſe and occupation, and for nothing 
elſe, it is a remedy, which, in its own nature, is not Co-ex- 
tenſive with a contract for rent; nor does it ſeem to have 
been within the ſcope and purview of the act to make thi 
remedy co-extenſive with all the remedies for the recovery 
of rents, claimed to be due by the mere force of the contract 
for rent. The ſtatute meant to provide an eaſy remedy i 
the ſiinple caſe of actual occupation, leaving other more 
complicated caſes to their ordinary remedy. In the cafe nov 
under conſideration, the plaintiff muſt -be left to ſuch other 
remedy as ſhe may be adviſed to purſue : ſhe cannot recover 
in an action for uſe and occupation, without proof of th: 
uſe and occupation alleged; and if ſhe can recover at all in 

this form of action againſt one man, for uſe and occupation 
by another (as to which we give no opinion), it muſt be 
upon the ground of that occupation having been permitted 
at his requeſt, and that requeit muſt be proved, —N onlui 
entered, and po/tea delivered to the defendants. 


VII. What Debts may be proved under the Con- 
miſſion. 


Aylett».Harford A creditor, who has obtained a verdict before the commil- 
_— ſion iſſued againſt a bankrupt, is intitled to prove his c a: 
Ter. 19 Geo. 3. Well as his debt under the commiſſion, though Judgment be 
C. E. 2 Black, not ſigned till after the commiſſion iſſued.— In this Caſe, the 
1317, plaintiff brought an action againſt one Lowe, by writ, te- 
turnable the fuſt return of trinity term, 1778, to which ths 
defendants became bail; on the general iſſue pleaded, tis 
plaintiff recovered a verdict for 100). at the fittings in trinity 
term: the defendants moved for a new trial; the rule tor 
which was diſcharged on the 8th of July, 1978, the lait Gay 
of the term: on which day, a com- men or bankrupt ifſued 
againſt Lowe. Ou tlic 20h of July, the plaintiff proved b 
debt under the commiſſion, being a promiſſory note tor 199 
dated the 25h H Navy 1778, and his judgment. entered on 
the ſald verdict, and voted in the choice ot aſſignees, but the 
commiſſioners refuſed to let him prove the coſts, which wel? 
Lid at $07. becauſe judgment was ſigned ſubſequent to Wit 
commiſſion. After this, the plaintiff figned an agreement i 


permit the bankrupt ta keep his houſe ſill open for trade, 4 
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t make him an annual allowance. The Yankrupt afterwards 


KL deſerted his houſe, and abſconded; upon which, the plaintiff 
proceeded to fix the bail, and ſerved execution upon them: 


a motion was made to ſet this execution aſide as irregular. 
And PER Cur. The commiſſioners were miſtaken. iu not 
ſuffering the plaintiff to prove his colts: the verdict was 


3 found before the commiſſion iſſued, and 40s. coſts ; aud the 


colts de increments were taxed, as annexed to theſe, and be- 
came conſolidated by a fair and equitable relation of law: 


the great ſeal, on petition, will do the plaintiff right in this 


particular. There are ſome inſtances, it muſt be admitted, 


in which the court of chancery permits a creditor to do cer- 
uin acts, ſuch as proving his debt and voting for affignees, 


without binding him to come in under the commiſſion and 
renounce his legal remedy. But the plaintiff has gone much 
farther, eſpecially by the agreement: he has made his elec- 
inn, has acquieſced under the commiſſion, and ſhall not, on 
a ſubſequent unforeſeen event, at the diſtance of a twelve- 
month, defert the commiſſion, and come upon the bail by 
lurprize Rule abſolute. 
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do, where the defendant ſuffered judgment to go by default Gulliver v. 


in this action, which was treſpaſs for the meſne profits after Drinkwater, Hil, 


a recovery in ejectment. On executing the writ of inquiry, — 4 15 0 


the jury gave their verdict for che rent of the premiſes, but 261. 


did not include the coſts of the ejectment. The defendant be- 
came a — after the judgment in ejettment, and before 
the preſent action was brought. A rule having been ob- 
tained to thew cauſe why the inquiſition ſhould not be ſer 


al:de, becauſe the jury had not given the coſts of the eject- 


ment in their damages, it was, on ſhewing cauſe againſt the 
rule, inliſted, that the ces of the ejectiment were become a li- 
quidated debt, which might have been proved under the commiſ- 
n of bankrupt which had 2 againſt the defendant ; and 
lor this was cited Ajlett v. Harford. PER Cur. This is an 
application to the diſcretion of the Court to ſet aſide the inqui- 
un, becauſe the damages given by the jury are too ſmall, 
and 1s like a motion for a new trial, which is made to the 
Ulcretion of the Court. There is no doubt but that the 
plaintiff had another remedy for the coſts of the ejectment; 
tor being a liquidated debt, he certainly might have proved 
It under the commiſſion. And as he has neglected to do 
mnt, and choſen to take the chance of recovering in an ob- 
uque way, more than he could have recovered in a direct 
manner, and has failed, we are not diſpoſed to aſſiſt him. 

ough, in many inſtances, in actions of treſpaſs for meſne 
protits, the jury take into conſideration the coſts incurred in 
covering the poſſeſhon by ejectment, and give them as con- 
*qental damages in their verdict; yet it does not apprar, 

oL, II. P under 


- Longford v. Ellis, 
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ur der all the circumſtances of this caſe, that they were bound 
to do ſo here. For the ſtatutes relative to bankrupts were 
made for the benefit of unfortunate perſons, who, in giving 
up their whole ſubſtance for a fair and equal diſtribution 
among their creditors, are intitled to be diſcharged of all debtz 
due previous to their bankruptcy. Rule diſcharged. 

So, where in an action for words, and verdict for the 
Tr. Ter. 25 Gev. plaintiff, r 100. the defendant, between the verdic 
rele and judgment, became a bankrupt, and was _— bw 
Cocke, 227. in execution upon the judgment: it was moved, to diſcharge 

him out of cuſtody, and Aylett v. Harford was cited. On the 

other ſide it was inſiſted, that this was different, being neither 
debt nor aſſumpfit, but a tort; and the damages uncertain a 
the time of the bankruptcy. Bor the Court held, that there 
was no diſtinction between a tort and a contract, where a 
judgment follows the verdict. The cauſe of action exit. 
before the verdict, and where a verdict 1s obtained, he da- 
mages are known and become a debt, and the judgment, 
when given, relates back to the time when the plaintiff obtain. 
ed his verdict.— Rule for diſcharging the defendant abſolute, 
Hut 7, Mead, So, if a plaintiff become a bankrupt after he is nontuites 
Te. Ter. 33 Geo. and before the taxation of colts, the coſts of the nonſuit are 
1 debt provcable under the commiſſion. For the taxation 
4 of coſts is merely the aſcertaining of the amount ot tis 
debt: the debt, in ſuch caſe, exiſted previous to the banks 
e — — 5 re 
Phillips . So, if a creditor recover a judgment againſt a trader befor 
Brown, Va. Ter. his bankruptcy, and revive it by feire facias after che bans 
21 34 ms ruptcy, the colts of the ſcire facias relate back to the judgment 
Aal may be proved under the commiſſion.—A commiſſion 0! 
bankrupt iſſued againſt the defendant in Decemb-r, 1792, on 

which he afterwardss obtained his certificate. In Aug! 

1787, the plaintiff. brought an action againſt the defendant 0 

the balance of accounts, and obtained an interlocutory judg- 

ment in Michaelmas term following. On the 19th of Januar'y 

1788, a ſecond commiſſion of bankrupt ilued again te 

defendant. On the 31ſt of the fame month, final judgmen 

was ſigned by the plaintiff, on which a writ of error 7 

brought, On the 16th of June, 1789, the defendant * 

tained his certificate under the ſecond commiſſion, but under 

this commiſſion he did not pay 155. in the pound. On " 

zoth of May, 1799, the writ of errot was non-prolied, * 

the coſts of it taxcd at 40d. to the plaintiff, In I rinity tens 

1794, the plaintiff ſued out a ſcire facias to revive the jun 

ment, to which the defendant pleaded his certificate in - 

and iffFoc having been joined on that, on the trial, a verdi 

was given for the plaintiff for 269“. 125. 5d. and allo for 4% 


for the coſts in error; and the coſts of the ſeire factas = 
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faxed at 360. to the plaintiff On the 2d of April, 1995, the 


defendant's goods were taken in execution for the 2697. and 
the 40l. and on the ſame day the defendant himſelf was 
taken in execution for the 36/, for the coſts of the ſcire faciase 
but a friend of the defendant's paid that ſum to obtain his 
releaſe, till the opinion of the court could be taken reſpect- 
ing the propriety of that arreſt ; to obtain which, a rule was 
granted, calling on the plaintiff to ſhew cauſe why the ſum 
of 364. which had been paid into the ſheritt's hands, ſhould 
not be reſtored ro the defendant, and why the defendant 
ſhould not be diſcharged, as io any future arreſt, on account 
of the ſame: After cauſe ſhewn, 7he Court took time to 
conſider of their opinion, which was now delivered by Lord 
KENYON, Ch. J. We hae looked into all the caſes (1), and 
are clearly of opinion, that the certificate delivers the deſend- 
ant from the caſts of the ſcire facias as well as from the ori- 
ginal judgment, It has been carried farther in practice, 
though J am not aware of any judicial determination upon 
the point, that where a writ of error is brought to reverſe a 
judgment, which is frequently a dilatory proceeding, and 
which in many caſes is reprehenſible, vet as it ſprings out of 
the original debt, which is the ſubſtratum of the whole, the 
certificate which diſcharges the bankrupt from the original 
gebt allo diicharges him from the coſts of proſecutiug the 
writ of error. In the preſent caſe, the ſcire facias was ſued 
out by the plainuff, to enable him to reap the fruits of his 
judgment; it was a ſtep to lead to execution for his original 
demand, and the defend int being diſcharged as to the original 
judgment, we think that all the means that conduce to that 
end muſt be conſidered as conſequential upon, and included 
in, the original demand. Rule abiolute. 
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So, where it was moved, on the authority of the laſt caſe, Watts v. Hart; 


to ſet aſide a ca. fa. iſſued and executed on a judgment of 
nonſuit in this cauſe, and then to have the ſum levied thereon B. 1:4 
reſtored ; the facts appeared to be as follow : The plaintiff : 
was nonſuited in an action againſt the defendant in Hilary 

term. On the 26th of April following, a commiſſion of 
bankrupt iſſued againſt the plaintiff; and on the 7th of May, 

being the fourth day of Eaſter term, cofts were taxed, and 

tne judgment of nonſuit afterwards ſigned. On the 3oth of 

June, the plaintiff obtained his certificate; and on the 5th of 

Auguſt following, the defendant ſued out a ca. ſa. under 

which the ſheriff levied.” — IHE Court at firſt doubted, 

but, upon conſideration, they made the rule abſolute. PER 

Erze, Ch. J. The nonſuit at ni privs is that which neceſ- 


A — 


(1) Ait v. Harferd, ante p. 208. Lewis v. Pier, infra, 
722 ſarily 


Mic. Ter. 38 Geo. 
3. C. B. 1 Pal. & 


Nins . 
Kempland et al. 
Ir. Ter. 16 Geo. 
3 C. B. 2 Black. 
1106. 
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ſarily produced the judgment of nonſuit. It will be dict 
to diſtinguiſh this caſe from the caſe of Longford v. Elli, 
where an action of flander was brought, and damages given 
by the jury: and before the day in bank, a commiſſion a 
bankrupt iſſued againſt the defendant, who, on this ground, 
was diſcharged out of execution: there was no original 
debt previous to the verdict in that caſe, any more than be. 
fore the nonſuit at ni prius, in the caſe of Hurſt v. Heal, 
1 ds not think either of the caſes fiunded on frinciple(1), but 
the queſtion is, whether we ought not to adhere to a decides 
caſe rather than contradict it, where the demand is ſuch as 
the Court cannot look upon with favour, Rule abſolute, 


Annuities.] An annuity-bond, if forfeited before the ban. 
ruptcy, ſhould be valued and proved under the commiſſion; 
but if not forfeited till after, it cannot be ſo proved, and the 
obligor may be taken in execution on a judgment thereon.— 
This caſe was as follows: „One Kempland, on the 18th © 
January, 1770, joined with Sir J/{liam Deſſe, in conſider 
tion of 240/. (tor which Kempland alone ſigned the receiy: 
on the hack of the bond, though he alleged he acted on 
for Deſſs, who being a banker, did not chuſe to appear to be 
the borrower) in a ge for 480l. to Perkins, to ſecure a 
annuity to him of 4o/l. payable half-vearly, for Kempland's 
life, which Deſſe paid up regularly to the 18th of January, 
1775. On the 18th of March, 1773, a commiſſion of bank- 
rupt iſſued againſt Kempland: the plaintiff ſaid he ſhoull 
look upon 4 as his paymaſter, and did not prove any pat 
of his demand under the commiſſion, though a quarter 5 an- 
nuity became due on the 18th of April, 1773, boy Kemfplant's 
certificate was allowed on the 15th of July, 1773. In June, 
1775, Sir Milliam Deſſe became a bankrupt; and the plain 


rr 


— — — 


—— — 


(1) His Lordſhip, on the firſt argument, expreſſed his doubts whether the bansrdt 
could be relieved, in the following manner, the Judges Heath and Rocke concuting 
« [ would go as far as I could towards relieving the bankrupt, and if it could be m 
« out that the ſubſtance of the debt weile conititured by the nonſuit, and nothing 
* more than the mere taxation were neceſſaty to reduce it into a practical ſhape, a 
« which it might be recovered, it might be conſidered in the ſame manner as if it 
i taxation were made on the very day of the verdi& given: but if @ vent af un 
« prius be only a ground on which the Court 13 to pronounce judgment, hen the u- 
« ment bring that wwh.th conſitutes the debt, and bring after the bankruptcy, 1 do cal 
« as at prefent adviſed, know how to refer the debt to the time of the nonlult; 
© there ſeems to be only an incohate intereſt arifing on the nonſuit at m/ 
% You could not tax the cofts till after the day in Court, and th: poſtea return®®) 
«© the nunſuit alone is nothing. When the record is returned inte Court, the Court 14 
% geal roith it, and to proncunce the judgment of the .eu uten it; upon vo + the © b 
« attach; but in order to make the judgment complete, the coſts are firit te. 
1 coſts are given with reference to the judgment of nonſuit, end nat to the . 


„ nifi prius ; and therefore, as at preſent adviſed, ws cannot agree to the cate # 
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4d not prove his demand under that commiſſion, though a 
quarters annuity became due on the the 18th of April, 1775. 
Defſe afterwards obtained his certificate : and on the 27th of 
May, 1770, Kempland was arreſted in execution for the years 
annuity, due the 18th of January, 1776,.and paid the money 

On a motion for the reſtitution 
of this money, THE CouRT were of opinion, that as the 
bond was not forfeited at the time the commiſſion iſſued, 


there was no debt then due in law; but it was a mere con- 


tingency, which might or might not become a debt in futuro. 
All the caſes in chancery are where the bond is actually for- 


cited: to redeem which forfeiture, it is allowed, that a value 


be ſet on the annuity: but neither there, nor at law, can the 


: debtor be protected for a debt that ariſes after the date of 
© the commifſhon. And it was ſo reſolved in bung v. Hockley, 


C. B. Mic. 13 Geo. 3. and therefore they diſcharged the rule 
that had been obtained, for the fheriff to ſhew cauſe why he 


Heul nat return the money paid to him by the defendant to pro- 
cure his diſcharge. 


However, upon a ſubſequent application to the Court, 


© the former ſtate of facts appeared erroneous, the bond 


having been frequently forfeited by non-payment of the an- 


8 nuty when due; upon which, THE CoURT ſaid, that the 


defendant had made a new caſe, which was as clearly for 


hum, as the former was againſt him: that the bond being for- 


ſeñ ed, became a debt at law: that the equitable redemption 
of that forfeiture, by payment of the arrears, and the grow- 
ing annuity, was the proper ſubject of valuation; and the 
debt ſo appreciated, ought to have been proved under the 
commiſſion. Per Cur. The conſequence is, that the de- 
rendant, having obtained his certificate, ought not to have 
heen taken in execution, nor of courſe to pay for his diſ- 
charge, — Rule abſolute. 


And the receiving payment of the arrears of an annuity- wyllie v. 
bond, after the forfeiture has once taken place, will not be a Wilkes, Mic. 
waiver of the forfeiture. In this caſe, the queſtion reſerved 7 


cauſe of action accrued before the bankruptcy ? On the trial 
of an action of debt, on an annuity-bond, it appeared, that 
a quarter's annuity became due on the 25th of December, 
1779; that the arrears, due on that day, were paid on the 
18th of March, 1777, and then the defendant became a bank- 
rupt, and a commiſhon iſſued againſt him, under which he 
obtained his certificate. Lord MANSFIELD, Ch. |. deli- 
vered the opinion of the Court as follows: The queition is, 
Whether there was any debt due at the time of the bank- 
ruptcy ? and as between the parties, on general principles, 
when a forfeiture lies in compenſation, and the — intitled 


'0 the compenſation receives fatisfaction after the forfeiture, 


P 3 he 


er. 21 Geo. 3. 


a ul 2 B. R. 2 Dog. 
tor the opinion of the Court was, Whether the plaintiff's 51 s 
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he can never reſort back to the penalty, like the cormon 
caſe of rent. If the payment is made after the day, you can 
never recur to the forfeiture. All forfeitures are odious if 
carried beyond their true intent; beſides (I here fpeas my 
own opinion), in queſtions between the parties, | ſhould ex. 
ceedingly incline to ſay, that annuity-bonds are within the 
zeaſon, though not the letter, of the act of the 4 and 5 rr, 
c. 16. 1. 12. an act made to remove the abſurdity which dir 
Thomas Afere unſucceſsfully attempted to perſuade the judges 
to remedy, in the reign of Hen. 8.; for he ſummoned them 
to a conference concerning the granting relief at law, afrr 
the forfeiture of bonds, upon payment of principal, intereſt, 
and coſts; and when they ſaid they could not relieve againſt 
the penalty, he {wore, by the body of God, he would grant 
an injunction. This is a remedial law, and if a case is 
within the miſchief, the remedy ought to extend to it. | 
ſhould have thought, therefore, that payment after tac ay 
might be pleaded to an action on an annuity-bond. In the 
cats of [[ebſter v. Banniſter, as far as it was neceſſary t9 
conſider the point, we weie all inclined to think, that even 
without an expreſs agreement to give further time, the receipt 
of the money after the day would have been ſufficient. But 
inſolvent acts differ from the bankrupt laws (1); there 1s 10 
authority, no commiſſioners, under the inſolvent acts, to ſet 
a value upon the annuity. The preſent caſe ariſes upon 4 
bankruptcy. It is to be lamented, that fo large a claſs ot cre- 
ditors as annuitants are, ſhould be left without any exprels 
proviſion in the bankrupt laws. It is hard upon them, thu! 
they ſhould be excluded from proving under the commitkou 
(when, perhaps, the other creditors may receive fiftcen thil- 
lings in the pound under it), and ſhould be left only to à fruit- 
leſs remedy againſt the bankrupt, It is alſo hard upon an 
honeſt bankrupt, who has given up his all to his creditors, 
that he ſhould ſtill continue anſwerable for debts which he 
has nothing to ſatisfy. This is a great defect and chitm: it 
is a pity that the legiſlature ſhould be filent, and ſhou!d force 
the Courts, in order to attain the ends of juſtice, to men 
legal ſubtletics, which do not come up to the common un- 
derſtanding of mankind. That has been done in the caſe 0 
annuities: the court of chancery has laid hald of this ſubilty: 
it has ſaid, the penalty is the debt, if the farfeiture has 6: 
once incurred; and you may have a value ſet upon your aun. 
and come in as a creditor, under the commuſfian. If it is objcctc%, 
that the forte ĩture was waived, the Court anſwers, no matter 
for that, it ſhall be ſtill in force, becauſe it is for the bench 
botli of the creditor and the bankrupt that it ſhould be 19: 


— — — 


——— — 


(x) See Catterel v. Nele, in vol. i. p. 599, 
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this has been ſettled, and we all adhere to the determination 
as far as this caſe goes, as a legal ſubtlety, eſtabliſhed for 
good purpoſes, but not to be drawn into principle or argument 
in other caſes. It has been the foundation of practice in the 
court of chancery, and has received a ſolemn cuntideration 
in the court of common pleas, in the caſe of Perkins v. Aemp- 
land (ante 212), which is an authority directly in point. That 
Court thought annuity-bonds were not within the ſtatute of 
(Jucen Anne, and for that part of their opinion, relied on 
what Lord Hardwicke ſaid, in a caſe ex parte Wincheſter, 
viz, that the words “ at a day or place certain“ are material 
words in the ſtatute; and that bonds, not given for the pay- 
ment of a lefſer ſum, at a day or place certain, are not within 
it, I hardly think he would have conſidered thoſe words as 
{ufficient to take a caſe out of the ſtatute, which is clearly 
within the reaſon and mcaning of it, if it had not been 
to give the party the advantage of the equitable ſubtlety by 
which he was enabled to prove under the commiſſion 3 we 
conſider ourſelves as bound by the authorities, as far as the 
preſent caſe goes, but no farther, gen to the deſendant (i). 


Debt: payable at a future day.] A bond for payment of an Pattifon 


215 


aunuity for a term of years, is within the ſtatute 7 Geo. 1. Bankes, Hit. 


Ll 


Fer, 17 Geo. 3. 


c. 31. and may be proved under the commiſſion; and fo are (2.4, 540. 
all bonds, bills, notes, and other perional ſecurities, 4 1 Doug. 165. (e. 


able at a future day certain, though not given by the ban 
rupt for goods ſold and delivered to him in the courſe of his 
trade — This was an action of debt upon bond, dated the 
15th of May, 1770, conditioned for the payment of an an- 
nuity ; the 4 pleaded bankruptcy. Upon the bond 
being produced in evidence, the condition recited a leaſe for a 
term of years, commencing 1n the year 1761, from the Biſhop 
of Carlifle to Hale and others, which, by aſſignment, veſted in 
che plaintiff's teſtator. The plaintiff's teſtator aſſigned this 
leaſe to the defendant for an annuity, and the condition of 
the bond was for the regular payment of the annuity during 
lie relidue of the term, aud for the performance of the co- 
icnants, At the trial it was proved, that the leaſe had been 
ſurrendered to the bithop, ſo that the bond ſtood merely as a 
ſecurity for payment of the annuity : at the time of the at of 
bankruptcy, and the commiſſion iſſued, the penalty was not for- 
feited, the annuity having been regularly paid up to that 
ume—a verdict was given for the plaintiff, ſubject to the 
opinion of the Court, on this queſtion: WHETHER this 
was a ſecurity within the ſtatute 7 Gees I. c. 31. all the pay- 
ments being fixed at certain periods, though the bond itſelſ 


—— — 1 


_— 


(1) See Torfſaint v. Martinant, in vol, i. p. 328, 
P 4 was 


28.3 
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was not given for goods ſold and delivered, or for a debt con. 
tracted in the courſe of trade? THE Coukx (after argy. 
ment) were of opinion, that this was a debt within the {tz 
tute, . PER Cur. The ſtat. 5 Geo. 2. c. 30. ſ. 22. wither 
conceiving a doubt, takes it for granted, that the ſtat. 7 Gen. 
c. 31. is not merely confined to ſecurities for goods ſold ant 
delivered in the courſe of trade, but that it extends generaly 
to all perſonal ſecurities for a valuable confideration, where the 
time of payment is certain, though poſtponed to a futur 
day: and it corrects the blunder in the preamble of the {ta, 
7 Geo. 1. which, after ſpecifying particular ſecurities, adi 
or other perſons ſecurities, which clearly ſhould have been oth 
perſonal ſecurities. A few years after, Ld. Ch. Juſt, Lex, H 
the caſe of Swayne v. De Mattos, at niſi prius, Tr. 17 Ges. 1. 
2 Strange 1211. looked upon it as a general propoſition, ani 
a ſetiled point. "Theſe alone are ſtrong grounds for extending 
it to all ſecuritiet. But to conſider it upon the conſtruCtion q 
the act itſelf, cho preamble is certainly ſpecial and particular, 
Therefore, without expreſs words in the enacting part, tle 
operation of it muſt be confined to the preamble: but there 
are a variety of caſes where it has been determined, that 
ſtrong words in the enacting part of a ſtatute may extend i 
beyond the preamble. Here there are expreſs words in the 
enacting part, which are more large than the preamble.— 
The preamble ſays, the conſideration muſt be goods ſold vpn 
truſt by merchants or traders: the enacting part ſays, 441 
perſons who ſhall give credit on ſuch ſecurities as aforeſaid, 
upon a good and valuable conſideration bona fide for every ſun 
or ſums of money or other matter or thing whatſoever.” The 
words, ſuch ſecurities, are only referable to the ſecurities 
before particularly mentioned, and in which the day of pay- 
ment is certain, though not yet come. If the words were 
leſs general than they are, their meaning is fully explained 
2 the ſtat. 5 Geo, 2. c. 30. ſ. 22. and the opinion of LEI, 

h. J. at nit prius; the conſtant practice of the commi!- 
ſioners is alſo very material. Therefore, we are well ſatil- 
fied, that the act extends to all perſonal ſecurities for money or 
other valuable things where the day of payment is certain, 
though not yet come (1). Peſtea to the » vnruah 

So, where Samuel Lloyd, being indebted in 540. for goods 
ſold and delivered by the plaintiff, was arreſted tor the fame; 
and in order to procure his diſcharge, prevailed on Edward 
Llyd to become furety with him in a bond given to the 
plaintiff, bearing date the 27th of September, 1784, Which 
was p2yable by inſtalments; and before the firſt default, the 


— 


(1) dee the caſes of Caddard v. Vander %, and Young v. Hockley, infra. 
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defendant, Edward Lloyd, became a bankrupt, and a com- 


rou- miſſion iſſued, under which the defendant neglected to prove 

ſtr. his debt, The plaintiff having recovered in an action on 

hou S this bond, a fier: facias was ſued out and executed: and it 

% 1, was now moved to ſet this writ aſide, upon the ground that 

and F the bond might have been proved under the commiſſion of 

ro WEE bankrupt which had iſſued againſt the ſecond of theſe de- 

> the ſendants, who had obtained his certificate PER LorD 

um RS MAxSFiELD, Ch. J. after cauſe ſhewn, They are both 

a, E principals, and both are liable: the credit was given to the 

10, WE defendant, Edward Lloyd, as well as to Samual Fla And 

her as, under the ſtatute, the plaintiffs could have proved the 

in bond under the commiſſion, and they ueglected to do it, the 

as rule muſt be made abſolute. 

"ond & $0 alſo inſurances upon lives are within the ſtat. 19 Geo, 2. Cox 2. Liotard, 

Jins c. 32. f. 2.— This was an action brought upon a policy of — Pte 

n+ WE infurance on the life of J. H. Beyde, — gone to the Kaſt- — 166. 

ulm, Indies, on the event of his dying between the 5th of April, 

the 8 1780, and the gth of April, 1783: the defendant pleaded, 

ben tit, bankruptcy generally; and that the cauſe of action ac- 

that crued before the — 2dly, that the policy was made 

ad ii WE prior to the time of his becoming a bankrupt; then the trad- 

the ing; act of bankruptcy; petitioning creditors debt; commiſ- 

3 ſion; proceedings and certificate ſpecially; and that he was 

on chereby diſcharged from the ſaid policy, and all debts due at 

4 41 the time of the bankruptcy, without ſaying that the cauſe of 

ſaid action accrued before the bankruptcy. To this laſt plea 

ſun there was a general demurrer ; in ſupport of which, it was 

The | inſiſted, that this was a contingent debt, and not diſchar 

* by the bankruptcy and certificate, not being within the act of 

on- 10 Ces. 2. c. 32. ſ. 2. for that, though the enacting words 

WH are general, viz. the = IN ANY POLICY of inſurance, 

Fur” et as the preamble only mentions the caſes of inſurance on 

EE, ſhips or veſſels, and the gocds and merchandizes loaded therein ; 

me”; the conſtruction ought to confine the operation of the enact- 

atiſ- ng part to ſuch caſes —SEeD PER LORD MANSFIELD, 

v or Ch. J. Though the preamble does not mention inſurances of 

ain this ſort, yet they are within the ſame miſchief, and the 
enacting words are ſufficient to comprehend them; the ſtat. 

odds 7 Ger. 1. is ſimilar to this, and the caſe of Pattiſon v. 

me; Bankes is in point. BULLER, J. In Mace v. Cadell (p. 130, 

ar ſupra), it was determined, that the general enacting words of 

the 21 Jac. 1. c. 12. ſ. 11. are not reitrained by the particular 

5 words of the preamble.— Judgment for the defendant. 

the When a creditor has a demand on his debtor which is Utterfon v. 
capable of being aſcertained without the intervention of a Ve:non er of. 

— Jury, and the debtor becomes a bankrupt, it may be proved — Ha = 

as a debt under th iſſion. But if a perſon borrow ſo 30 Geo. 

hs er the commiſſio pe 30 Geo. 3. B. R. 

* much ſtock, to be replaced as ſtock, without naming any 3 Ter. Ra. 5. 

dan 


particular 
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particular day, and afterwards become a bankrupt, the party 
who lent ſuch ſtock cannot come in under the commiſſion 
for the price of the ſtock on the day of the bankrupicy.— 
This was an iſſue directed by the Lord Chancellor, on the 
hearing of a petition in bankruptcy, preferred by the plain. 
tiff, in order to try the following queſtion ; # WNETUIB 
E. Tyler was indebted to the petitioner at the time of bectming 
a bankrupt in any, and what, ſum of money in reſpecl of 10,000/, 
three per cent conſolidated annuities, for which he gave her, u 
the 27th of Auguſt, 1781, a litter of attorney to ſell out that 


ftock ? - At the trial a verdict was taken for the plainuff, 


ſubject to che opinion of the court, on a caſe, ſtating in ſub. 
ſtance as follows: * On the 27th of Auguſt, 1781, the 
plaintiff agreed to lend the bankrupt 10,000. three per cont 
conſolidated annuities, upon her engaging to replace it in 
his name, and to pay him the dividends in the mean time, az 
the ſame would have become due, had the ſtock remained 
in his name; and he accordingly, on that day, gave her x 
power of attorney to ſell out the flock ; and the bankrupt at 
the ſame time ſigned and gave him the following memeran- 
dum: © London, 27th of Augult, 1781, I do hereby pro- 
* miſe to replace and pay the dividends of 10,000/, conſoli- 
dated three per cent annuitics, in the name of J. Utterſm, 
« eſq.; for the ſale of which he has given me a power of 
& attorney, dated the 27th of Auguſt, 1781 : as a fecunty 
« for the above, Mr. Utterſon, the plaintiff, has got my 
« aflignnient to the ſhip Lady Townthend, which he is 0 
return on my fulfilling the above.“ At the time this 
memorandum was ſigned, the bankrupt gave to the plaintif 
the grand bill of ſale or aſſignment to her of the ſhip Lady 
Townſhend: but no bill of fale or aſſignment of the ſhip 
was made by her to the plaintiff, Upon receiving theſe 
papers, the plaiutiſf gave the bankrupt the following receipt: 
London, 27th of Auguſt, 1781, Received of Mts. El- 
« zabeth 1yizr, her aſſignment to the ſhip Lady Towuſhend, 
« as a ſecurity tor the replacing and paying the dividendb ot 
« 410,000. three per cent conſolidated annuities ; for the ſale 
« of which I have given her a power of attorney dated 
« this 27th of Augult, 1781; which affignment I pro- 
& miſe to dcliver to her, on her fulfilling her agreement.” 
The ſtock was ſold out by the bankrupt, as follows; on the 
3cth of Auguſt, 1781, 5co0l.; September gth, 200%; 
12:h October, 300cl.; producing in the whole 5,070 
The bankrupt gave credit to the plaintiff in account, with 
his privity and conſent, for 150/. for the half-year's dividends, 
which would have become que to the plaintiff on the ſtock 
in December, 1781, and alſo 320. a-year for the ſubſequent 
annual dividends, as they would have become due, in cage 


the ſtock had not been ſold out, up to the time of her banks 
og i : ? 2 rupic) - 
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ruptcy. On the 2d of May, 1785. the bankrupt committed an 
aft of bankruptcy, never having replaced the ſtock or any part 
thercsf e on the gth of March, 1756, a commiſſion of bank- 
rupt was iſſued againſt her, under which the was declared a 
bankrupt, and the defendants were choſen her atlignees. 
The market price of three per cent. conſolidated annuities on the 
2d if May, 1785, when Mrs. Tyler became a bankrupt, was 
5741. per cent. at which rate the 10,000. three per cent. an- 
nuities would have produced the ſum of 5,7 Sol. The market 
price of the ſame ſtock on the och of March, 1786 (the 
date of the commiſſion of bankrupt), was 70 4 per cent, at 
which rate the 10,000). three per cent annuities would have 
produced 7.0124. 10s. —PER * he Kenyon, Ch. J. This 
is an iſſue directed out of the Court of Chancery, to try 
whether the bankrupt was indebted to the plaintiff in any and 


what ſum of money, in reſpect of ſome ſtock which the 


plaintiff gave her + power of attorney to fell out of the 
funds. The produce of that ſtock increaſed the property of 
the bankrupt. And the queſtion is, Whether or not this 
created a debt to the plaintiff, ſo as to be capable of bein 

proved under the commiſſion. Now where it is perfettly 
contingent whether ar not a debt will become due, or where the 
demand ariſes on account of ſome tortious act, in neither of theſe 
caſes can the debt be proved. But the rule with regard to 
demands payable at all events, on a tuture day, though the 
amount of them is uncertain, falls under a different con- 
lideration, here a father covenants that he will make a 
proviſion for his wife and children, and becomes a bankrupt, 
that cannot be proved as a debt under the commiſſion, though 
the amount of it be ſpecified, unleſs be has ſlipulated to do it 
within a reaſonable time, and giuen a bond for the performance 
of it, which is forfeited at law : tor then, uncertain as the ſum 
5, the court of Chancery proceeding on the rules of law, 
will order a part of the effects to be ſet apart to ſecure it; 
therefore the mere uncertainty of the ſum, provided there be 
1 legal remedy before the bankruptcy happens, wall not dee 
prive the creditor of relief under the commiſſion. The caſe 
ot Dutch v. I arren, 1 Strange, 406, and 2 Burr. 1010, 
1011 (1), though different in one reſpect from the preſent, 
goes a great way.to ſupport the lainttt's argument. It 
differs indeed in this reſpect, that in thit caſe a ſpecific day 


— —Uä-4—— — 
— — — — —— —_——_ — —— ꝙ ä4 — — — 
— — 


(1) That was an action for money had and geceived, to recover back the com- 
miſſion money paid, upon an agreement to transter ſome ſharcs in the Welch cop - 
per mines on a ceitain day, which the defendant had afterwards re: uſed to transfer , 
a objeQtion was taken at N Prius, that this form of action did not lie, but tha: 
the action ſhould have been brought for the non-performance of the contract: Bur 
Tis Cutter JusTICE over-ruled the objection, and left it to the jury tv confiver 
whether they would not make the price of the ſtock as it was upon the day when 
| ud have been delivered the meaſure of the damages, which they did. 
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ras mentioned, on which the flock was to. be transferred; ly 
that caſe anſwers the argument urged on the ground of un. 
certainty, for the amount of the damages in that caſe wy 
not more certain than in the preſent ; they both depend q 
the ſame denomination of property. I cannot forbear d. 
luding to, and laying conſiderable ſtreſs on, the tar. 7 Gen.. 
c. 31. though it does not meet this very caſe, That ach 
after reciting that doubts had ariſen whether bills, bonds, &. 
payable at a future day, could be proved under the commil- 
fion, enacted and declared that they might. Now it is t 
be obſerved, that the word “ declare” is always inſerted in 
acts of parliament with great caution, and it does not occur 
in any other of the bankrupt laws. This, therefore, wa 
declaratory of the common law; and the common be 
would 2 have been held to apply to this caſe as wel 
as to thoſe mentioned in the ſtatute, if it had been clear 
what the common. law was. For here (not money indeed, 
but) money's worth was lent by the plaintiff to the hank- 
rupt, to be recovered on the ground of the contract, and na 
in a tortious action. The plaintiff had a cauſe of action 
which he might have enforced when he choſe, and nota 
the option of the bankrupt. I am, therefore, of opinion, 
that in this caſe the plaintitf has a right to come in under the 
commiſſion for a ſatisfaction ; and the only remaining que“ 
tion is, What ſhall be the amount of that fatisfaQtion, which 
depends on the time when the price of the ſtock is to be taken! 
Now I have no difficulty in ſaying, that it ought to be com- 
puted on the day of the bankruptcy, which was the laſt pot- 
fible time. This is not like the caſe of an action for not 
performing a contract for the delivery of goods; for tht 
founds merely in damages, and there is nothing to guiie 
the judgment of the Court: but here the price of the ſtock 
is the criterion, and it is capable of being reduced to a cet. 
tainty—ASHHURST, J. (contra, Aithough the inclinatin of 
my mind would induce me to ſay that debts, which ought in fu. 
tice to be proved under a commiſſion of bankrupt, might be, 
proved, yet I have great doubt on admitting the preſent. I hen 
always under /toed it to be a general rule that nothing is prov- 
able under a commiſſion that cannot be recovered: in the form 
an indebitatus aſſumpſit; and that wherever it is neceſſary i 
have recourſe to a ſpecial action on the caſe, or treſpals, '0 
recover damages, the party cannot come in under the commiſſine 
The action for meſne profits, though in form it is an actin! 
treſpaſs, yet in effect it is to recover the rent, which is ut la 
as certain in its nature as the ſtock in this caſe. 
may be ſome caſes where the jury are nat bound by the anon 7 
the rent, but may give extra damages. But why may not 1% 
plaintiff in that caſe waive the extracrdinary damages, i, # 
pleaſe, and reſt content with the rent alone? and yet in ſuch 1 
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exfe he cannot come in under the commiſſion. The form of 


ie ation then, in which this demand was to be recovered, 


ems material in this caſe as well as in that. I cannot, there- 


Tre, at preſent, bring myſelf to think, that the plaintiff ought to 


be permitted to prove his demand under the commiſſion.—BVUL- 


Ira, J. 1 cannot by any means agree, that the form of the 


action can decide this queſtion, which ariſes on the bank- 


E rupt laws. The form of the action very properly decided 
W the caſe of Goodtitle v. North (1); but that has no 


application to the queſtion in this ſtage of it. There 


che action was brought to recover damages, and there were 
no means by which the Court could aſcertain the amount of 
chem; they were uncertain in their nature, depending on 2 
F variety of circumſtances, to be ſubmitted to the conſideration 
E of a jury, who alone could aſcertain them. And, therefore, 
chere is great weight in what Lord Mansfield ſaid ; for he 
E thought that the only difficulty aroſe from the nature of the 


action which the plaintiff had brought, which was for da- 
mages, But the rule is this; if the creditor wiſh to prove & 
debt under a 5 of bankrupt, it is . that he 


| ould be able to aſcertain the amount of it without the inter- 


vention of a jury; and if it be fo certain that he can ſwear to 


* *. .* * * . 
it, he is intitled to prove it under the commiſſion. In ſome 


caſes the form of the action is material, in others not. If 


money he levied by the ſale of goods under an execution, 
and the execution be afterwards ſet aſide, there if the party, 
whoſe goods have been ſeized, inſiſt on contingent da- 
mages for keeping him out of his goods and felling them, 
ir cinnot be proved as a debt under the commiſſion: but if 
he demand only the value of the goods, he may come in 
under the commiſhon, becauſe the debt is — of being 
aſcertained, and he may ſwear to the amount of it. So, the 
cate put at the bar, of an action for not delivering goods ac- 
urding to an agreement, admits of the ſame diſtinction; if the 
party has aftually paid for the goods, there he may recover the 
preciſe value in caſe of non-delivery, and conſequently may prove 
it as a debt under the commiſſion ; but if he will nat be content 
with recovering the preciſe value of them, but goes for contin- 
gent damages, ariſing from the flutuation of the market, he 
cannot come in under the commiſſion, becauſe thoſe damages are 
uncertain, There is alſo another caſe, which ſhews that 
the form of tie action is not the criterion. Suppoſe money 
has been lent on intereſt, and the principal has been paid, 
and the on] point in diſpute be on the intereſt, indebitatus 
eſumpſit will not lie for it eo nomine as intereſt, but the party 
mult have recourſe to a ſpecial action on the caſe to recover 


n; and yet, as the amount of the intereſt is a matter of 
—— 


2 (2) See this cafe, Aer. 5 = 
Gomputation, 
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computation, he may prove it as a debt under the commiſ- 
ſion. Beſides which, I am alſo of opinion, that this cafe 
falls within the principle and good ſenſe of the ſtature 

Ges. 1. c. 31. though not within the very words of i. 
The object of that act was that all demands that exiſte 
prior to the time of the bankruptcy, though not payabee til 
a future day, might be proved under a commiſſion of bank- 
rupt, provided they were capable of being aſcertamed.— 
GROSE, J. IA here a demand reſts merely in damages, an i 
mt capable of a clear, certain liquidation, it cannot be proves 
under a commiſſion of bankrupt : but I conſider this as 2 
contract to do a ſpecific act, which the bankrupt is rendered 
utterly incapable of performing by the bankruptcy; and lus 
incapacity to perform it is attended with a certain damage t 
the plaintiff, The value of the ſtock is mixed in the general 
maſs of the bankrupt's property, of which the affignees and 
the other creditors are poſſeſſed; and there is no reaſon why 
in ſubſtantial juſtice the plaintiff ſhould not have the ſame 
advantage which the reſt of the creditors have, eſpecially as 
the amount of his demand is capable of being aſcertained. 
Several caſes have been mentioned, the principles of which 
fully warrant us in deciding in favour of the plaintiff. 
perfectly concur with my Lord Chief Juſtice in che obſer- 
vations which he has made on the caſe of Dutch v. Narri 
and in thoſe made by BuLLER, J. on that of Gyvatitle v, 
North. Much has been ſaid reſpecting the form of the action: 
but I do not, by any means, think it concluſive; it may 
illuſtrate, but cannot decide, the queſtion. On the who, 
I am of opinion, that this being a caſe of clear liquidated 
damages for the not performing a ſpecific act, which 
the bankruptcy has rendered impoſſible to be done, the plain. 
tiff may come in under the commiſſion, and the time ot te 
bankruptcy is the time when the amount of it is to be af 
certained by the price of the ſtock on that day. Lok 
Kexvon alſo mentioned this inſtance ; where a perſon 1s 
guilty of a tort, as by cutting down trees, and then dics 10 
action lies againſt Jus repreſentatives for damages arifing o 
of the tortious act, but the value of the timber may be te- 
covered out of his afletss Tur Cour ordered the yeruicy 
to be entered for the plaintiff for 5,550. the price of itock 
on the day of the bankruptcy. : 

'The e Chancellor, however, entertaining tome 
doubts about the determination of this caſe, deſired iu 
be reconſidered: and it was accordingly put in the ſhap: 


32 Geo 3. R. R. of a feigned iſſue, and a ſpecial verdict was taken by con- 


4 Ter. Rep. 570-ſent, ſtating the ſame facts as before. 


The cafe wis 


f : Ws 
twice argued, and the queſtion was reconſidered by d 
Court, whoſe unanimous opinion was now delivered Uy 


Loxpd KENYoON, Ch. J. It is never tos late to correct an * 
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in the adminiſtration of juſtice; and I am very glad that this 
caſe has been returned to us, becauſe, or further conſideration, 
we are all of opinion that the former determination cannot be 
ſupported. The queſtion in this caſe depends on a ſimple 
principle of law, which cannot be doubted. lt is clear that 
where one perſon, previous to his bankruptcy, is indebted to an- 
ether in @ preciſe ſum which is aſcertained, the latter may prove 
his debt under the commi ian: but it is as clear that where 
there is only a cauſe of action exiſting, where the debt is to ariſe 


e 1 — which has not been broken previous ta the time 


ef the bankruptcy, and where the debt remains to be enquired 
inte, there the creditor cannot prove his debt under the commiſ- 
fon, aud the demand will remain undiſcharged by the certi- 
hcate. The circumſtance which had too great an effect on 
our minds on the former occaſion, was the extreme hard(hip 
of the caſe ; for it appeared hard, that the plaintiff, who had 
advanced this money to the bankrupt, and which conſtituted 
a conſiderable part of her fund to be diſtributed among her 
creditors, ſhould be himſelf excluded from receiving any pro- 
portion of this fund in ſatisfaction of his own Ebt. We 
alſo laid too great a ſtreſs on the caſe of Dutch v. Warren, 
reported by Sr John Strange, 1 Strange, 406. but better in the 
eaſe of Moſes v. Macferlane, 2 Burr. 1010. ; for there is a 
material diſtinction between that caſe and the preſent. There 
the party was to replace the flock on a day fixed, namely, on the 
opening of the books; and that day being paſſed, the debt aroſe. 
But here the ſtock was to be replaced at the requeſt of the 
phintiff who lent the ſtock, and no ſuch requiſition having 
deen made previous to the bankruptcy, no certain debt aroſc, 
but it reſted altogether in damages to be aſcertained by a jury. 
On this ſhort ground, therefore, at the ſame time referring 
to the opinion delivered by my brother Abhurſt, on the 
tormer occaſion, we are all of opinion, that judgment 
ould be given for the defendants. 


VIII. Dividend. 


2 


Aſſumpſit will lie for a creditor's ſhare, under an order of grown 4 at. Ex- 
commiſſioners of bankrupt for a dividend. —On the trial of ccutors of Gra- 
an action for money had and received, brought by the plain- vattz +. Bullen, 


- g © 
ufs, as executors, againſt the defendant, who was the affignce 


of a bankrupt, to recover the amount of a dividend due to 
the plaintiffs teſtator, there was a verdict for the plaintiffs, 
with liberty to move to ſet the ſame aſide, and enter a non- 
ſuit.— The defendant refuſed to pay the dividend, alleging, 
that there was a balance due from the teſtator to the band 


Tupt, and he had delivered a notice of ſet-off. At the trial 
it 


Ea. Ter. 2c Geo. 
3. B. R. 1 Doug. 
407. 


| 
| 
| 
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it was contended, on the part of the defendant, 1ſt. That ty 
action could not be maintained, the only method of recoye, 
ing debts proved under a commiſſion of bankruptcy, being by 
application to the great ſeal. 2dly. That if the aCtion wa 
maintainable, the conſideration and circumſtances of the del 
muſt be gone into and proved, as in other actions of aſſum 
fit, 3dly. That if this was not incumbent on the plaintify 
yet it was competent to the defendant to avail himſelf of th 
notice of ſet-off, Lord MANSFIELD overruled all det 
points, and thought, 1ſt. That the action was maintainabl. 
2dly. That the only way to queſtion the proof of the de 
taken by the commiſſioners was, by petition to the Chats 
cellor : that, by the ſtatutes, the oath of the party is to & 
the proof of the debt; and a particular penalty is impoſed far 
{wearing to a falſe debt. 3dly. That as the commiſſionen 
have a power of ſetting otf mutual debts, the ſum prove 
muſt be taken to be the balance due; but if it ſhould happe 
that only one tide of the account appeared before the con- 
miſſioners, or that any article was omitted on either {ide, 
application to the great ſeal, the account might be again 
opened, and 2 the commiſſioners, or, in caſe of dif- 
culty, to the maſter. On a motion to ſet the verdict ali 
and enter a nonſuit, all theſe points were diſcuſſed and ful 
confidered. AND THE CouRT held, that the action wii 
maintainable, on the ground that the ſhare of the dividend wi 
money poſitively dy paid into the hands of tit 
aſſignee for the plaintiffs uſe : and further, that after a del 
is liquidated before the commiſrioners, it cannot be litigate 
but by an application to the great ſeal. 


IX. Rights and Privileges of a Bankrupt. 


Fofter v. Allan= Until a commiſſion is iſſued, it is no defence to an ach 
gn — for a debt due, that the plaintiff is a trader, and has com. 
Ter. Rep. 479. mitted an act of bankruptcy, of which the defendant hai 
notice, no commiſſion having iſſued, nor proceedings had tor 
that purpoſe. —This was an action on an account tated, and 
other common counts. Plea the general iſſue. On a rut 
to ſhew cauſe why the verdict which had been obtained by 
the plaintiff ſhould not be ſet aſide, and a nonſuit entered; It 
appeared inter alia that the plaintiff committed an act d 
bankruptcy, which was known to the defendant, but no com- 
miſſion had ever been taken out on it. The motion to i 


aſide the verdict was made on two grounds (1); one d 


which was, that the plaintiff having committed an act d 
bankruptcy, which was known to the defendant, the lata 


AU 


(1) Fas the firſt, ſeg val. i. p. 368, a 
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was not warranted in paying him the money, as he would 
be anſwerable again to the aſſignees if at any time a com- 
miſſion ſhould be ſued out. PER CUR. (after cauſe thewn), 
If this objection were to prevail, it would equally hold at any 
diſtance of time, though it were never in the contemplation 
of any creditor to ſue out a commiſſion. But apart from 


5 that conſideration, it does not lie in the defendant's mouth to 
the make the objection. Where a perſon pays voluntarily, with 
hel notice of the bankruptcy, there the rule holds; but not where 
ihe he pays by the coercion and judgment of a court of law. 
debt An act of bankruptcy cannot over-reach a judgment re- 
Nats covered, If, indeed, there were any fraud by the defendants 
0 be uviting with the bankrupt in ſuffering judgment to be re- 


covered againſt him, that would be a diiterent caſe. But 
there is no pretence for ſaying that there is any colluſion in 


nent | 
ored the prefent caſc. Rule diſcharged. | 
Pp 

om The 5 Ces. 2. c. 30. allows a bankrupt forty-two days Kenyon al. v. 


do {urrender in, but the ſooner he ſurrenders the better for 241299, Mic. 


1 6 | | ; . a Ge 
gain his creditors: therefore, to induce bankrupts to ſurrender, 3K. Gn 19k 
dif a privilege is held out to them by the ſame ſtatute, namely, 


« that on coming to ſurrender, m (hall be free from arreſt ; 
and allo, after actual ſurrender for the ſpace of forty-two 
days, or ſuch further time as ſhall be allowed for finiſhing 
their laſt examination.“ But this is a particular privilege to 
enable them to ſurrender; and until actual ſurrender, con- 
tined to the act of their going with that view; not a general 
puvilege during the whole time which the act of parliament 
allows them to ſurrender in: nevertheleſs, if a bankrupt be 
abroad, and upon his return with an intention to ſurrender, 
5 arreſted on his landing, before he can conveniently make 
his turrender, the privilege ſhall extend to him; but it muſt 
appear that he was actually going to ſurrender. —Thus, 


com- where one Levi Salomon, a bankrupt, came from Holland 
t had to England within the forty-two days, with intent to ſur- 
id for runder himſelf upon the forty-ſecond day, but finding that his 
„ 2nd une for ſurrendering was enlarged to a further day, he then 
me laid aſide his deſign of ſurrendering himſelf upon the forty- | 
ed by ſecond dav, and did not mean to ſurrender until the inlarged 
ed; it day: in the intermediate time he was arreſted by one of his 
cc ot creditors, Upon a motion that he might be diſcharged out 
com- of cuſtody, THE CouRT ſaid, if a bankrupt be abroad, as 
to {et this man was, and upon his return with an intention to ſur- 
ne of render, 1s arreſted on his landing, or within a day or two after 
ict ot his arrival, be:ore he can conveniently make his ſurrender, 
lates t would be too rigorous a conſtruction of the ſtatute to ſay, 
_ le ſhall not have a reaſonable time in which to execute ſuch 
mention; becaute, in fact, ha is on his way to ſurrender : (| 
wil vut here the bankrupt, inſtead of ſarreudering on his arrival, 


Vor. I I. 2 ſwears 
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ſwears he had no intention of doing fo till the laſt moment 
of the time allowed him for finiſhing his laſt examination: 
there is no pretence, therefore, for ſaying he is within tr 
privilege of being free from arreſts in coming to ſurrender, 
which muſt be confined, like the caſes of witneſſes arreſted 
in attending the court, to a reaſonable time, eundi et redeund, 
and beyond that the privilege does not extend. 
Datby v. Baugh- "The acceptor of a bill, which becomes due, and 1s paid by 
BR, him after the bankruptcy of the. drawer, cannot arreſt the 
: Ter. Reps. 209. drawer during the tune allowed him by 5 Geo. 2. c. 30.1.5, 
for attending the commiſſioners to be examined. This was 
an application to diſcharge the defendants out of cuſtody on 
meſne proceſs, they being bankrupts, and having ſurrendered 
to the commiſſioners on the 26th of February : after which, 
and before the expiration of the enlarged term, beyond tie 
forty-two days, which had been granted by the Lord Char 
cellor, they were arreſted by the plaintiff as acceptor of bill 
of exchange drawn by them, which had not become Cur, 
nor were paid, until after the act of bankruptcy. PER Cuz, 
(after cauſe ſhewn), The words of the ſtatute 5 Ges. 2. 20 
general, and extend to all caſes, provided the bankrupt be no: 
already in cuſtody. And this protection from arreſt is an. 
lozous to many other caſes; for the commiſſoners of ban. 
rupt are a court of juſtice; and the bankrupt is as much 
bound to attend them as any other witneſs is in any court d 
juſtice, Here the legiſlature have expreſsly protected ban 
rupis from arreſts during the forty-two days, the ordinan 
time allowed for their examination, and ſuch further time 3 
in particular caſes may be given. The caſe of bail comes 
within the exception in the act; the principal is conſidered 
as being in cuſtody of the bail, who are his gaolers, and mas 
ſurrender him when they pleaſe. And there is a provi 
that the act ſhall not extend to © hankrupts in cuſtody at ti 
time of ſuch ſurrender and ſubmiſſion to be examined.” But 
the general words of the act extend to all caſes except tha 
one which is particularly mentioned as an exception. Rut 
abſolute. | 
Thompſon et al. A bankrupt is not intitled to any maintenance ont of his 
r effects during his examination.— On the trial of an action 
B. R. 1 Ter. Re. trover for ſeveral articles of plate, by the aſſigntes ot a bank- 
157. rupt, the jury found a verdict tor the plaintiffs, ſubject to 
the opinion of the Court, on the following cate:— On ts 
th day of July, 1785, the bankrupt committed a ſectet at 
of bankruptcy. Ou the 27th of July the bankrupt #® 
ſurrendered, in diſcharge of bail, to the cuſtody of the mar 
ſhal of the King's-Bench. On the ad of Auguſt a cr 
miſſion of hankrupt was iſſued againſt him. On the 5th 2nd 
6th of the ſame month of Augult, the bankrupt, havins * 
family of fix children, applied ts the defendant, who wai 
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8 {/er-in-law, to take out of his houſe ſo much plate as would 
WY raiſe 20). for the maintenance of himſelf and family. She bor- 
E rowed 204. upon the plate, for the ſupport of the bankrupt 
& ad his family, all of which ſhe expended in the maintenance 
of the bankrupt and his family - for the ſpace of fifty-tive 
days, beſides advancing 14/7. more of her own money for 


that purpoſe. The defendant knew of the commiſſion of 


W bankrupt having iſſued, when the plate was taken from the 
W bankrupt's houſe. The queſtion for the opinion of the 
Court is, Whether the plaintiffs are intitled to recover in 
W this action? And on the argument, two queſtions were 
made: 1ſt, Whether, under any of the ſtatutes relating to 
bankrupts, the bankrupt is intitled to receive any mainte- 


nance from his effects during his examination? 2dly. Whe- 


then ſuppoſing he has a right to any ſuch maintenance, any 
other perſons than the aſſignees can allow it? PER CUR. 


This is a very cruel caſe; but if the aſſignees inſiſt upon 


their claim, this Court cannot affiſt the defendant; for ſup- 
poſing the bankrupt ought to be maintained out of his effects 


during his examination (1), yet this defendant cannot be 
juſtified in taking the property of A. to maintain B. Paſtea 


to the plaintiffs. 
A ſecond 4 
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ankruptcy does not protect future effects, unleſs Thornton v2 


fift illings i _ : Dallas, Mic. Ter. 
cen ſhillings in the pound are paid under the ſecond com ho 3 BK 


miſion, not w ithqtanding the prior commiſſion was ſuperſeded. 1 Ong. 46. 
ln an acT1oN for money had and received, THE PLEAS 
were, 1ſt. The general iſſue. 2dly. A bankruptcy on the 
loch of February, 1774 REPLICATION, that the defend- 
ant, on the 6th of November, 17 54, was diſcharged as a 
bankrupt, and again on the 24 of June, 1764, and that his 


$ cliate had not produced 1 55. in the pound under the laſt com- 


miſſion. REejoinDER, that the two firſt commiſſions were 
duly ſuperſeded. SURREJoINDER, that the two firſt com- 
miſſions were ſuperſeded on the petition of the defendant, by 
and with the conſent 7 all the creditors, DEMURRER and 

ER CUR. (after argument), The only 
queſtion is, Whether a ſuperſedeas can make a thing not to 
have heen done, which, in fact, has been done? The defend- 


ant was diſcharged under the former commiſſions, which is 
all that need be inquired about. But beſides, the act ſays, 
that if a bankrupt has compounded his debts, he muſt pay 


155. in the pound under a ſubſequent commiſhon of bank- 
uptcy, in order to protect his future effects. Here the cre- 


ditors had compounded, if the former bankruptcies were to 
de conſidered as never having exiſted, for they accefited of 


2 
il what bas been laid out in the ord 


— — 
n — i. — — 1 — 
— — 
: . 


(1) See the exception in 5 Geo, 2. c. 30. . 1. in the bankrupt's laſt examination 
2 the — 9 ; 
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| the dividend in lieu of their whole debt—the bankrupt lays WE 

j were made for the benefit of the creditors, not of the bank. . 5 . 
3 1s pro 

| rupt.— Judgment for the plaintiff, 5 


Phupott » Cor- And a perſon, againſt whom a ſecond commiſſion of bank. 
den, Tr. Ter. 33 rupt has been iſſued, and who has not paid 155. in the pound, 
gion 287 18 liable to an action by any of his creditors, notwithſtanding 

they have ſigned his certificate; by 5 Geo. 2. c. 30. ſ. 9— 


cannot 
miſlior 
they p 


a vrevail 
To an action of afſumpſit, againſt the defendant, as ac- 4 Tu 
ceptor of two bills of exchange, and for the hire of ceriay A 


carriages, the defendant pleaded the general iſſue; and zl!, "Rey as 


that he became a bankrupt on the 4th of April, 1787; and The ſt 
that the plaintiff's cauſe of action accrued before that time, foto 
Upon the trial, a verdict was found for the plaintiff, damages hall b. 


93/. ſubject to the opinion of this Court, upon the follow! bon 
| caſe: * The bills of exchange in queſtion were accepted hy en 
| ce the defendant; and the ſum of 17/7. 145. Gd. was alſo due And as 


| « for the hire of carts. The defendant had been a bas. the hes 
« rupt in the year 1783; and paid a dividend of 1s. and qi Tg 8 
& in the pound under that commiſſion, and obtained his ca. - And 
« tificate: but the preſent plaintiff was not a creditor ui OUT? 
| « that commifſion. After the plaintiff's debt accrued, !!: _—_ pai 
! 40 defendant became a bankrupt a ſecond time, on the ath 7 * of 
| « April, 1787. The plaintiff proved the debt, for which th! the for 
« preſent ation is broug/ht, under that commiſſian. and after- withou 
| * wards ſigned the defendant's certificate, which was allowed other f. 
| « by the Lord Chancellor, on the 19th of February, 179. againſt 
« A dividend was declared, under the ſecond commiſſion, in * here 
+ December, 1789: but it did not amount to 155. in the and ſal 

„ pound.” PER Cur. (after argument), In this cale ti: nated 
ö plaintiff is intitled to recover, unleſs he be precluded by tome the fat 
of the bankrupt laws. Under the old ſtatutes, bankrup's 22 

were univerſally conſidered as criminals, particularly 1o it ſupra) 

| the ſtatute of Henry the 8th (1). The ſtatute 13 Eliz. c. 7 cealed 
| . 10. expreſsly provides, that the creditors thall only be Whe 
| barred from recovering ſo much of their debts as they {hall richt © 
receive under the commiſſion. And fo the law continue I Sh ; 
until the ſtatute 4 and 5 Ann. c. 17 which is the firſt act that Theref, 
gives any kind of diſcharge to bankrupts. But we find ne who ha 
thing relative to certificates until the ſtatute 5 Geo. 2. c. 30. c. 30. f 
upon which act, the firſt thing to be obſerved is, that it ap. perſon | 
pears to be a clear legiſlative expoſition of the ſiatute 0 produce 
Anne; and tlie le iſlature ſeem, by this act, to conſider that hire for 
the ſtatute of Anne did not extend to the caſe of a ſecon! paid 1 c. 
bankruptcy. The caſe of a ſecond bankruptcy is for the fit 2 * 
time provided for by the 5 Ges. 2. c. 30. f. 9.; and und ol. 10s 
that, the bankrupt is diſcharged from all his debts if he pay Decem! 
| 3 2 3 Ne 1 
i April, 1 
(1) 34 & 35 Hen. 8. c. 4. tlie pla: 


15% 
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15. in the pound under the commiſſion: but his perſon only 
is protected, if his effects be not ſufficient to make ſuch a 
divid:nd. It has been objected, however, that the plaintiff 
cannot recover, becauſe the aſſignees under the ſecond com- 
miſlion have a right to take all the bankrupt's property until 
they pay 15s. in the pound: but if that argument were to 
prevail, it would defeat the plaintiff's action at any diſtance 
of time, ſince there may be a poffibility that the bankrupt's 
ſature effects may be ſufficient to pay 1 5s. in the pound; but 
the legiſlature did not look forward to any event ſo remote. 
The ſtatute ſays, in expreſs terms, that unleſs the bankrupt's 
eſtate is ſufficient to pay 15s. in the pound, only his perion 
ſhall be protected, but his future cſtate ſhall remain liable as 
before: in this caſe the bankrupt has not paid to ſuch an 
amount, and conſequently his perſon only is protected. 
And as his future eſtate and effects are not protected againſt 
tie plaintiff's demand, by the words of the act, we cannot 
vive that protection. Paſtea to the plaintiff. 

And if a defendant rely on a certificate under a ſecond 
commiſſion of bankrupt againſt him, under which he has 


not paid 15s. in the pound, the plaintiff, in order to deprive ; 


lum of the benefit of it, may produce the proceedings under 
the former commiſſion, and prove that he ſubmitted to it, 


without proving the trading, the act of bankruptcy, and tlie 


other facts which are neceſſary to ſupport the commiſſion as 
againſt third perſons. -For PER Lord Kenyon, Ch. J. 
Where the bankrupt ſurrenders under the firſt commiſſion, 
and ſubmits to it throughout, ſuch evidence is ſufficient as 
againſt him; though, as againſt other perſons, proof of all 
the facts to ſupport the commiſſion, mult be given. Even in 
he caſe of a fraudulent bankruptcy (Rex v. Perrot, p. 72, 74. 
/4pra), as the perſon himſelf ſubmitted to it, yet as he con- 
cealed part of his effects, he ſuffered a capital puniſhment. 


229 


Haviland v. 

Cook, Tr. Ter. 
4 Geo. 3. B. R. 
er. Reh. 655. 


Where an exception is in the enacting clauſe, giving a Gill . Scrivens, 


right or a forfeiture, the party ſuing for the right or for- 
5 g a #5, — 37 Geo. 3. B. R. 
7 Ter. Ren. 27. 


PIture muſt negative the exception in his declaration, &c. 
Therefore, in a ſerre facias on a judgment againſt a perſon, 
who has been twice a bankrupt, under the ſtatute 5 Geo. 2. 
c. 30. ſ. 9. which ſays © the future eſtate and etfects of ſuch 
perion ſhall be liable to his creditors, ane the eſtate ſhall 
produce ſufficient to pay 15s. in the pound, &c.” it is neceſ- 
arv tor the plaintiff to aver that the bankrupt's eſtate has not 
paid 156. in the pound. The plaintiff ſued out a ſcire facias 
on a judgment againſt the defendant for 1,100/. in debt, and 
lol. 10s. for damages, &c. It ſtated, that on the 16th of 
December, 1782, the defendant became a bankrupt, that 
e atterwards obtained his certificate; that on the 20th of 
\pril, 1791, he again became a bankrupt, &c. after which 
"12 plaintiff obtained the judgment in queſtion againſt him 

| In 


. 
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on a debt which became due after the above certificate, and 
charged him in execution; that on the 5th of June, 1792, 
the defendant obtained his certificate under the {econd 
commiſſion, and was, on the 1@th of June, 1792, di. 
charged out of cuſtody on ſuch execution by virtue of the 
ſtatute 5 Geo. 2. c. 30. The eſtate of the ſaid defendant 
not having at any time produced clear, after all charges, 
ſufficient to pay every creditor under the ſaid laſt com- 
miſſion 155. in the pound for their reſpective debts,” 
And then, after ſtating that the defendant was poſſeſſed of 
divers goods whereby the plaintiff might be ſatisfied his deb 
and damages, it co:mmanded the ſheriff to make known to 
the defendant that he ſhould ſhew why the plaintiff ought 
not to have his execution againſt the goods and ehattels of 
the defendant, which had become his goods and chattels ſince 
the time of his obtaining his certificate under the lait com- 
miſſion (the tools of trade, the neceſſary houſehold goods 
and furniture, and neceſſary wearing apparel of the deſend. 
ant, his wife and children only excepted) for the debt and 
damages aforeſaid. To this the ſheriff of Middleſex returned 
nihil; on which this writ iſſued, directed to the theriffs d 
London, ſuggeſting that the defendant had goods, &c. in 
the bailiwick of the ſheriff of London; and both paries 
appearing at the return, the plaintiff prayed execution agaial 
the 7 s and chattels, &c. except, &c. The defendant 
pen ed that at the time of iſſuing the firſt writ of ſcire faciur 

e had not any goods and chattels in the bailiwick of the ſberif 
of Middleſex, which had become his goods ſince the time d 
obtaining his certificate under the ſecond commiſſion, where- 
by the plaintiff might be ſatisfied his debt and damages (the 
tools of trade, &c, excepted). To this plea there was 2 
general demutrer.— PER Cur. The writ ought to ſtate al 
thoſe circumſtances that intitle the plaintiff to the execution 
prayed by him, and one of thoſe is the non-payment of : 
certain dividend out of the bankrupt's eſtate at the time ot 
ſuing out the writ. In 1 Lord Raym. 120, TrEBy, Ch. J. 
ſaid, „ The difference is where an exception is incorporated 
in the body of the clauſe, he who pleads the clauſe ougit 
alſo to plead. the exception (1): but when there is a clauis 
for the benefit of the pleader, and afterwards follows a pro- 
viſo which is againſt him, he ſhall plead the clauſe and ene 
it to the adverſary to ſhew the proyiſo.“ Now here de 
exception is not in a ſubſequent proviſo, but in the oy of the 
clauſe which ſubjects the bankrupt's future eſtate and effect 
to the payment of debts; « the future eſtate, &c. {hall r 


ä —— 


(1) See allo R. v. Starling, 1 Sira, 497; R, v. Jarvin 1 Burr. 148. 153i 5 
K. v. Pratten, 6 Ter. Rep. 559. d een | 12 
* | a 
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main liable, &c. wnleſs it ſhall produce ſufficient, &c.” 
Therefore, according to the rule laid down in Lord Ray- 
mond, it ought to have been alleged by the plaintiff in this 
caſe, that the bankrupt's eſtate had not paid 15s. in the 
pound at the time of ſuing out the writ; inſtead ot which he 
has only alleged that the bankrupt's eſtate had not paid that 
dividend at the time of the bankrupt's diſcharge out of cuſ- 
tody.— PER CURIAM, Let the writ be quaſhed. 
U is a ſettled rule, that a bankrupt may be a witneſs to Walker =. 
diminiſh the fund, though he has not obtained his certificate; Make, 
becauſe, in ſo doing, he ſpeaks moſt maniteſtly againſt himſfelt: <q B R 
for he may not only defeat his title to the benetit which the Co:yp. 50. and 
law allows him, if the fund is of a certain amount; but he Butter s. Cooke, 
hazards the diſpleaſure of all his other ereditors. But he is - ag. 
not a good witneſs for the purpoſe of enlarging the fund, 9 
unleſs he gives a releaſe. 
The Court will not diſcharge a bankrupt on common bail, S-»wley v. Jones, 
where the commiſhon appears to be groſsly fraudulent.— — en 
Thus, on a motion to diſcharge the defendant on common . s 
bail, he having been a bankrupt and obtained his certificate : 
the cauſe ſhewn was, that the debt aroſe on a bill of ex- | 
change for 60l.; that the defendant lived in Ruſſel-ſtreet, | 
Bloomſbury ; that the commiſſion deſcribed him as of the | 
pariſh of St, Faith the Virgin, in London, where he never 
lived; and that the ping never heard of the commiſſion 
till after he had ſued out the writ: on theſe circumſtances | 
the court left the defendant to take what advantage he might | 
of = bankruptcy at the trial, and diſcharged the rule with | 
coſts, | 
So, in this caſe, where it appeared by affidavits, that the vincent + | 
defendant's certificate was obtained by palpable fraud, many Pracy. Mic.Ter. 
tCtitious creditors having proved debts under the commiſſion, 3 A oY 
and others having received money for ſigning the certificate. 
Tar CourT (after cauſe ſhewn a a rule which had 
been obtained to ſhew cauſe why the defendant ſhould not 
be diſcharged out of cuſtody on a common appearance) were | 
clearly of opinion, that the defendant was not intitled to his 
ciicharge, as. it plainly appeared that the certificate was ob- 
tained by fraud.---Rule diſcharged, with coſts, f 
The teſtator and the defendant, both being reſident in this Quin, Execut:i x 
country, the defendant contracted a debt to the teſtator for x * * 
work and labour, for which the executrix held him to bail. ith — 
Upon this a rule was obtained, to ſhew cauſe why he ſhould 2 Her. Black. 
not be diſcharged on entering a common appearance, on the 553. 
ground that he had become a bankrupt in Ireland, and there 
obtained a certificate PER EYRE, Ld. Ch. J. The ground 
ought to be perfectly plain, where the Court is called upon 
to interfere in a ſummary way. If there is the leaſt doubt, 
me party muſt put the matter upon record, by pleading : we 
| 24 cannot 


—T— ñ — 
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Tr. Ter. 


37 Geo. 3. C. B. 
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cannot decide the queſtion on this application. BULL, 1, 
It is enough to ſay againſt this motion, that the point is new 
in this court. It is not new in the King's Bench, though [ 
do not know that there is any caſe in print on the effect of 
certificate in Ireland upon a debt contracted here. As to the 
order which Mr. J. As rox is ſtated to have made for the 
diſcharge of a defendant, in Lynch v. M. Kenny, in that 
caſe the defenaant carried on trade, and became a bankrupt 
here, and the debt which was contracted in Ireland, might 
have been proved under the commiſſion here.—Rule di. 
charged (1). 

The Court will ſet aſide a regular judgment on an affida- 


. 


vit of merits, upon the ground that it was the intention of 


1 Pull et Bean. the defendant to plead his bankruptcy.—For yER Cos. 


52. 


Walker er al. v. 
Giblea tt et al. 


Ea. Ter. 


12 Geo. 3. 
2 Black. $11. 


Suppoſing this to be a fair bankruptcy, we ought to permit 
the party to make uſe of it as a defence: when he has given 
up all his effects it would be cruel to charge him from a ne- 
glect in the attorney; the neceſſar 5 of which 
would be, that he muſt go to gaol: in all caſes of fair bank- 
ruptcy, we think the party ſhould have an opportunity ot 
taking advantage of it. 

Until the bankrupt's certificate is allowed it is nothing, 
and it has no relation back to the time of its being ſigned.— 
c.; On a motion to diſcharge the bail in an action, out of the 
*cuſtody of the warden of the Fleet, on a ſuggeſtion, by ath- 
davit, that the plaiatiff had proved his debt and coſts under a 
commiſhon of bankrupt againſt the principal, which debt hal 
accrued before the bankruptcy ; and that the defendant had 
obtained his certificate: it appeared that the certificate ws 
allowed on the 7th of July, 1768; the original action was 
brought in 1765, the certificate was ſigned in 1766; the 
ca. /a. againſt the principal was returnable in Hil. Ter. 176$; 


— 


(1) In conſequence of the refuſal of the Court to interſere, the defendant 
pleaded © For a general plea in this behalf, according to the form of the ffatute i 
« {uch caſe made and provided (being the act of parliament after mentioned, that 
he, the ſaid defendant, after the 24th day of June, 1772, mentioned in a certain 
act of parliament, intitled An Act to prevent Frauds committed by Paik- 
rupts,” paſſed in a certain parliament of our lord the now king, of his king 
4% dom of Ireland, holden at Dublin, in the ſaid kingdom of lreland, in the 110 
« and 12th years of the reign, &c. to which ſaid parliament the right and auth 
« rity of making laws in this behalf in the faid kingdom of Ireland belonged, ad 
| efore the ſuing out of the original writ of the plaintiff, to wit, on the 26th . 
« July, 1793, at Dublin aforeſaid, became a bankrupt, within the intent ant 
« meaning of the ſaid ſtatute, and of other the laws then and now in force inte 
&« kingdom of Ireland concerving bankrupts, to wit, at London, &c. and tt the 
& ſaid ſeveral cauſes of action aforeſaid did accrue before ſuch time as the detend- 
ant ſo became a bankrupt as aforeſaid,” and concluded to the country. At the 
trial at Guildhall, a caſe was reſerved, ſtating the facts above mentioned, which 
was to have been argued, Bur the Court obſerved, that in the form in which the 
plea itood upon the reeord, it was clearly bad, and therefore the plaintiff was in. 
titled to judgment, without entering further into the queſtion, 
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he plaintiff es. previouſly, on the 25th of June, 1769, 
er the commiſhon, merely in order to diſ- 
ſent from the certificate, but he never received any part of 


is debt. The 2 4 on the ſci. fa. ag ainſt the bail was 


ſencd on the 4th of June, 1768, in Trinity Term. In the 
next vacation, the bail brought a writ of error, which was 


non- proſſed in May, 1769.— PER Cus. It is a ſettled point 


dat the allowance of the certificate has no relation back; 
and till rhe certihcate is allowed it is nothing; the plaintiff's 
Wproving his debt with intent to obſtruct the certificate did 
not prevent him from purſuing his legal remedies: and even 


had he received his debt, or part of it, under the commiſſion, 


fil he might proceed to fix the bail, who would be intitled to 


their remedy, fo far as they were oppreſſed by audita querela, 
or by motion. — Rule diſcharged. 


ſheriff under a writ of fieri facias, ſhould not be ſet aſide, and 
the money levied under it reſtored to the defendant. It ap- 
peared that the defendant had been declared a bankrupt ; and 
his certificate had been ſigued by four parts in five in number 
and value of the creditors, but nat allowed, at the time the 
writ was executed. The debt exiſted previous to the bank- 
ruptcy. This application was made on the authority of 
Graham v. Benton (1), where the bankrupt, who had not 
obtained his certificate till after judgment, was diſcharged 
out of execution on that judgment. And the caſe of Bram- 
ly v. Goodere (2) was cited to ſhew that “ the operative 
force of a certificate ariſes from the conſent of the cre- 
ditors; that the reaſon of an allowance by the chancellor 
« 15 to prevent ſurprize ; and that the certificate, when con- 
* firmed, has its effect from the beginning.” — PER Cu. 
after time taken to conſider), As it has been argued, that the 
it. 5 Geo. 2. c. 30. extends to executions againſt the goods 
a5 well as againſt the perſon of the bankrupt, and the caſe 
of Graham v. Bentin was cited in ſupport of it, the Court 
took time to look into the ſubject: but on examination, that 
caſe is found to apply only to the diſcharge of the > : and 
would be directly contrary to the very words of the ſtatute 
o extend it to an execution againſt the goods of the bankrupt, 
therefore the rule muit be diſcharged. 


the pound), if his certificate be not allowed before payment 


— — 


(t) Kra. 1196. 1 Wl. 41. (2) At. 77. p 
0 
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So an execution againſt the goods of a bankrupt taken out Callen v. Mey- 
after his certificate is ſigned by the creditors, and before it is nc, Tr. Ter. 
allowed by the chancellor, is valid. —On a rule to. ſhew 
F cauſe why the execution, which had been levied by the 


26 Geo 3. B. R. 


1 Ter Rep. 361. 


A bankrupt cannot call on his aſſignees for lus allowance Otoome v. Potts 
under the ſtat. 5 Ges. 2. c. 30. ſ. 7. (his eſtate paying 10s. . Hil. Ter. 
36 Geo. 3. B. R. 
6 Ter. Tet. 548. 


— — 
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of the dividends. —Aflumpſit by the plaintiff, a certificate 


bankrupt, againſt the defendants, who were the executors 9 
Neal, the aſſignee, under the plaintiff's commiſſion, » 
recover 25. 66. 7d. for money had and received to (le 
plaintiff's uſe, for his allowance under the ſtat. 5 Cen. 
c. 30. ſ. 7. his eſtate having paid 10s. in the pound to hj 
creditors: The commiſſion iſſued in June, 1788, and the 


. aſſignee had, previous to the month of July, 1795, paid tw 


Fowler v. Down, 


Fa. Ter. 37 Geo. 
3. C. B. 1 Pal. et 


Ban. 44. 


dividends, which had exhauſted all the effects. In Jih 
1795, the plaintiff obtained his certificate.— THE Covnr 
held that the action could not be ſupported under theſe cir. 
cumſtances. LoRD KEN VON, Ch. J. If this defendan 
were anſwerable in this action, the aſſignees of a bankruyy 
would be in a very unfortunate ſituation: they are mer 
truſtees, and act wholly under the direction of . C:mmil. 
ſioners. When a dividend is declared, a right of act 
againſt the aſſignees accrues to every creditor for his pre 
portion (1). In this caſe two dividends were declared at. 
time when the plaintiff had not obtained his certificate, 20 
when it was uncertain whether ſuch certificate ever wou|! 
be granted; the aſſignee paid the creditors under theſe orden 
of the commiſſioners ; and the bankrupt, having four year 
afterwards obtained his certificate, now calls on the repre- 
ſentatives of the aſſignee for his allowance under the ſtatue: 
but it would be monſtrous to ſubject them to this demand 
A bankrupt muſt put himſelf in a fituation to demand thi 
allowance, by obtaining his certificate, before payment a 
the dividends be the aſſignees.— Rule abſolute. 

An uncertificated bankrupt has a right to goods acquired 
by him fince his bankruptcy, againſt all the world, but h- 
aſſignees, and may maintain trover for them. This was at 
action of trover brought by an uncertificated bankrupt : the 
plaintiff had carried on buſcneſs for ſome time, and in a con- 
fiderable way ſince his bankruptcy, and had advanced fevera 
ſums of money to one Davidſon, in part payment of whicl 
Davian gave an order for delivering to the plaintiff fit 
barrels of beef belonging to him, and then in the hands 6 
the defendant. The defendant, on demand, refuſed to c- 
liver up the beef ſo aſſigned by Davidſon to the plaintift, on 
which this action was brought; and the cauſe being tried, 2 
verdict was found for the plaintiff, with liberty to the defend- 
ant to move to ſet it aſide and enter a nonſuit: a rule no! 
the above purpoſe having been obtained, cauſe was ſhev". 
—EvyRrE, Ch. J. What ſhall be done between the bankrupt 
and the aſſignees or creditors is one thing, and what betwce! 


— 


(i) See Brown v. Bullen, in p. 223, ſahra. 
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hm and a ſtranger is another. This narrow ground, that 
che bankrupt has a right againſt every body but the aſſignees, 
which is maintained by authorities, is ſutfcient to ſupport 
me verdict, It is not true, that in caſes of ſpecial property 
che party muſt once have had poſſeſſion in order to maintain 
WE trover; for a factor to whom goods have been conſigned, 
and who has never received any of them, may maintain 
ſuch an action. But this is not a cafe of ſpecial property, 

ii is a ſtronger caſe; it is entire property, though deſeaſible, 


or to ſpeak more correctly, liable to be diveſted. It is not 
competent to a third perſon to diſpute the bankruptꝰ's title to 
recover, who, ſuppoſing his creditors had no claims upon 
him, would be intitled to his action, becauſe whether they 
have ſuch claims or not is nothing to the ſtranger. I con- 
feſs the theory of the caſe inclines me to go further. The 
bankrupt laws principally and moſt directly relate to that 
eſtate which the bankrupt had at the tine of the aſſignment; 
there are proviſions for taking the account and aſcertainin 

the eſtate of the bankrupt at the time of the aſſignment; j 
recollect no ſuch proviſion for the future effects; nor was it 
neceſſary, for where future effects are ſpoken of, they are 


| ſuppoſed to be ſpecific effects, to be ſpecifically conveyed 


by aſſignment, as was done in the caſe of Tudway v. Bourn, 
2 Burr, 716. It is true, that unleſs the bankrupt's eſtate is 
ſufficient to pay 20s. in the pound, the creditor will be in- 
titled to a ſatisfaction for his debt out of effects acquired 
ſubſequent to the firſt aſſignment. But it cannot, therefore, 
be ſaid, that the property is not his own until ſuch aſſign- 
ment, or that it is not his own becauſe he is uncertificated. 
The operation of a certificate is ſimply to diſcharge the 
bankrupt from the oid debts. A certificate is not like a 
pardon ; it is not neceſſary to make him a new man. In 
my apprchenſion it could not be enough for a creditor or 
an athgnee to ſay that he is uncertificated ; even to intitle 
them 10 an aſſignment of future effects under the ſtatute, 
they muſt ſhew that they have deb:s unpaid; @ fortiori a 
ſtranger ought not to take advantage of his being uncerti- 
ficated, which affords but a preſumption, at moſt, that there 
are debts unpaid. The bankrupt who has not obtained his 
certificate (which is all that is meant by the word uncerti- 
hcated) ſtands on the footing of the 13 Eliz. c. J.; by 
which, if the effects, at the time of the bankruptcy, are in- 
ſufficient to ſatisfy the creditors, his future effects are made 
able to be aſſigned. That is but in the nature of an exe- 
cution, and is reaſonable, and the Court will give effect to 
the demands of the aſſignees or creditors, as long as an 
debis are due, in the mode pointed out by the ſtatute, but 
think not otherwiſe. The hardſhip and inconvenience, nay, 
the injuſtice as it ſeems to me, of this diſabling doctrine, 1s 
enough 
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enough to condemn it. BULLER, J. This is clearly a a; 
of property acquired ſubſequent to the bankruptcy. Ev 
v. ann (ante, p. 196) and Martyn v. O' Hara (ante, p. c 
were queſtions between the bankrupts and the aſſignecs; | 
the other caſes agree very well with A/bley v. Kell, 2 Strang, 
1207, There the Court thought that the bankrupt had 
property in goods acquired after the bankruptcy, and mige 
aſſign to a bond fide purchaſer. But the aſſignets may ch 
and if they do, they ſhall ſucceed. So in La Roche v. II vs 
man, Peake's, N. P. 140, Lord Kenyon ſaid, „If the afly. 
« nees take any ſteps to diſaffirm the title, they may do 9 
but if they do not, the bankrupt being the oſtenſible owe, 
may convey a title, and it is not competent to third per. 
* ſons to object. Allowing that the aſſignecs might ce. 
mand the money, till it would be no bar to this action, 
Why? becauſe a third perſon has treated with the bankrupt 
as Capable of receiving credit, All the authorities go tl 
length. HEAT, J. The 13 Eliz. c. 7. f. 7. directs, du 
the future property of a bankrupt ſhall be © bargained, (vs 
« extended, delivered, and uſed for and towards the paymem 
of the creditors.” The ancient practice was, for the 
commiſſioners to aſſign ſpecific parts of the bankrupt's pro- 
perty to each particular creditor : and the 5 Ges. 2. is tlie 
firſt ſtatute which directs the choice of affignees for the be- 
nefit of all the creditors. When it became the practice! 
make over all the property to the aſſignees, the general 
aſſignment was held ſufficient to paſs the future effects. Bu 
the queſtion here is, not whether the bankrupt can fell, but 
whet..er a ſtranger having purchaſed of him can diſpute us 
title. Ze has a defeaſible property, which none but the aſigutts 
can defeat. He is like an alien, who may purchaſe lands and 
maintain an action for them, unleſs the crown interpoſe. Ihe 
aſſignees may allow the bankrupt to trade, and will have a 
right to recover the fruit of his contract. Rook x, J. It: 
ſtranger is under any difficulty about defending hin!" 
againſt the aſſignees in a ſubſequent action, he has only to 
give them notice of the firſt, and inquire whether they chöodte 
to defend it, and theteby he would be ſecured, —Rule di- 
charged, 


Webb. Fox e So where, to trover for goods, namely, three hundred y: res. 


al. Mic. Ter. 38 3 nn - DO ich 
Gin 4, BR of quilting, the detendants pleaded, firſt, not Zuilty, on uluch 


Ter. Ret. 391. iſſue was joined; and, ſecondly, the bankruptcy of te 
plaintiff before the time of the converſion ſtated in the de- 
claration, ſetting forth particularly the trading, petitioning 
creditor's debt, bankruptcy, commiſſion, and the af1gnmen. 
of all the plaintiff's effects to the aſſignees, &c. The plan- 
tiff replied, that aſter the aſſignment, he “ became and wis 
lawfully poſſeſied of the ſaid goods, &c, and was and cont 
nued fo poſſeſſed thereof without any claim, inter uptio 
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moleſtation, or denial, of the ſaid 7 R. &c.“ (the aſſignees) 
until the defendants took the ſaid gouds, &c. The defend- 
ants rejoined, that the plaintiff had not obtained his certificate, 
To this rejoinder there was a general demurrer.—Lox 
KenyoN, Ch. J. I cannot commend the mode in which 
S this queſtion is brought before the Court, ſince the whole 
merits of the caſe might have been gone into on the general 
iue: whereas here the defendants have, in addition to the 
S plea of not guilty, pleaded a ſpecial piea, which would have 
en bad on a ſpecial demurrer, and which will be attended with 
W :ditional expence to the parties. I will deliver this caſe in 
ie outſet from one of the arguments urged on the part of the 
eſendants. 1 admit, in general, che propriety of arguing, 
by analogy, to cafes of real property: but this cafe can never 
be compared to caſes reſpecting real property, unleſs it can 
be {.ewn that a ſpecial property may be recovered in eject- 
ment, while the abſolute legal property remains in ſome other 
Ipaſon. The immediate right to real property muſt be vetted 
one perſon only 3 whereas a ſpecial property in the cafe 
fot perlonalty may be in one, as in the inſtance of carriers, 
white the abſolute right to it may exiſt in another. When 
i competition alſo arites between thoſe two perions, the right 
vf the latter muſt prevail: but, as againſt all other perſons, a 
pecial property is ſufficient. Now, here it ſeems to be ad- 
mitted, that an uncertificated bankrupt may go to market 
with goods in his poſſeſſion, and transter the property to any 
vir perſon ; then he muſt have, in ſome degree, a ſpecial 
property in them againſt every one but his aſſignee. Let us 


tion, 
xrupt 
b this 
that 
fold, 
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, » ce how this caſe appears on the pleadings ; the plaintiff 
hs C4115 the goods in queſtion, alleging that he was poſſeſſed 
un vt them as of his own proper goods; the defendants, in an- 
s an | 


wer, lay, tat they cannot be the goods of the plaintiff, be- 
caute he (the plaintiff) was a bankrupt, and that all his 
etects had been aſſigned to the aſſignees under the commiſ- 
hon; and as far as reſpected tie property at the time of the 
bankruptcy, there is no doubt but that it all paſſed under 
ine atlignment: but the plaintiff replies, that ſince his bank- 
ute he has acquired theſe goods, and that he is now lau- 
fully poſſeſſed of them. And why may he not be lawfully 
poucitice of them, though acquired ſince his bankruptcy? It 
admitted, that if they were the produce of his carnings 
and labour he may be. The plaintiff is poſſeſſed of theſe 
| goods, and prima facie the poſſeſſor of perſonal property is 
ie de- die owner of them; that which the defendants ſtated in their 
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Oning picay in anſwer to the plaintiff's claim, did not conclude the 
ment gäcktian, and the replication explains the whole, There- 
plan- "re, on principle, and without adverting to authorities, I 
d was am of opinion that nobody has a right to take this property 
con- 


nem the bankrupt but thoſe who regularly claim under the 


ptiom | commiſſion. 
ation, f 
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commiſhon. With regard to the authorities; I certain 
ſhould not rely on the caſes decided before me at N Priy, 
but choſe caſes have ſince been recogniſed in the late cale n 
the court of Common Pleas ; and 1 ſubſcribe to the opi:in 
given by that court, that the bankrupt has a right to thel 
goods againlt the detendants, who are wrong duers. Con. 


nience and ſound policy alſo require a ſimilar deciſion, | 


the plaintiff had brought an action of treſpaſs inttead 9 
trover, his poſſeſſion would have intitled him to renn 
againſt a wrong doer; and the form of the action u 
alter the law. ; og according to the defendant's argu, 
if the bankrupt gets poſſeſſion of goods ſublequent ta 
bankrup!cy, it is an invitation to all the world to ſcramble for 
the poll ſſion of them, though the aſſignees do nut ohobſe to 
diſpute the queſtion with the bankrupt. Therefore, on pris. 
ciple, on the authority of decided cafes, and on the ground 
of policy and convenience, I am of opinion that this action 
may be maintained. ASHHURST, J. | take the general rule 
to be, that a bankrupt has a right againſt all perſons but the 
aſſignecs: here a lawful poſſeſſion in him 1s admitted, and 
that is ſufficient againſt wrong doers. GROSE, J. This cafe 
leads us to conſider the ſituation of an uncertificated bank- 
rupt and that of his creditors, as to the goods of which the 
bankrupt is poſſeſſed ſubſequent to his bankruptcy. The 


_ creditors who have not received 20s. in the pound are intitle 


to receive a ſatisfaction to that amount; but it muſt be 
through the medium of his aſſignecs. But the ereditory 
who are not aſſignees, have no property in goods acquired by 
the bankrupt after his bankruptcy; it they take them, tiry 
are treſpaſſers. If ſuch goods be ſtolen from the bankrupy, 
it may be alleged in an indictment for the felon! that they 
were his property. It he ſell them, he may receive tee 
money for them ; and if they be pawned by him, he may 
redeem them on tendering the money tor which they were 
pledged. So here, he may maintain trover; and if be 
could not, all the inconveniences ſuggeſted by Lord Key 
would probably enſue. LAwRENCE, J. In order to mant. 
tain an action of trover, it is neceflary that the plaintif 
ſhould have either the abſolute or a ſpecial property in dhe 

oods that are the ſubject of the action: he need not hate 
5 either the one or the other is ſufficient. Abſolut 
property is where one, having the poſſeſſion of chatte:s, has 
alſo the excluſive right to enjoy them, and which can o 
be defeated by ſome act of his own. Special property 5 
where he who has the poſſeſſion holds them ſubject to the 
claims of other perſons. There may be ſpecial property n 
various inſtances. There may be ſpecial property without 
poſſeſſion; or there may be ſpecial property, ariſing ſimply 
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; owner appears. Such was the cafe of Armory v. Delamirie, 


Str. 504. where a chimney- ſweeper's boy, having found 


a jewel, carried it to a 2 to know what it was, who 
Wretuſed to return it; an 


it was holden, that though the plain- 
uf did not, by ſuch finding, acquire an abſolute property, 


yet he had ſuch a property as would enable him to keep it 
W acain(t all but the rightful owner, and conſequently that he 
night maintain trover for it againſt the goldimith, who was 
© wrong doer. Now that appears to me to go the whole 
W length of deciding this caſe. I agree with the defendant's 
W counſcl, that it is not ſufficient to ſtate, in a declaration in 
W t:over, that the plaintiff is poſſeſſed, without adding that the 
property of the goods is in him: but it was not neceſſary to 


repeat, in this replication, that the property was in the plain- 


W if, fünce the replication ſhews thole circumſtances, in an- 
wer to the plea, from which the law will infer a ſpecial pro- 


perty in him, ſuch a property as enables him to maintain 


| trover. —] udgment for the plaintiff. 
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On the trial of an action cf aſſumpſit, where the pleas Resford +. Saun- 
were non- aſſumpſit, and the general plea of bankruptcy, the 4. Tr. 10. 


33 Geo. 3. CX 


plaintiff proved two ſeveral applications to the defendant, who 27 2.1.4 


admitted the debt after he had obtained his certificate, and 116. 


aid, the plaintiff ſhould be no loſer, but that he world pay 
when he was able (1). Lord LouGuBoRoveo:, Ch. J. held, 
that this promiſe was abſolute, and the benefit of the cetti- 
heate waived, as to this debt: in conſequence of which, a 
verdict was found for the plaintiff, A new trial being at- 
terwards moved for, GoULD, J. and HEATH, J. were of 
opinion, that this was a conditional promiſe, and that the 
plaintiff ought to have ſhewn that the defendant was able to 
pay: but Lord Loughborough retained his former opinion, 
that the promiſe was not conditional, and that an inquiry 
into the circumitances of the defendant couid not be a point 
in contidering whether there was a debt or not. —Rule for 
new trial abſolute, 

In an action upon a bond it was ſtated, that intereſt had 
deen paid on the bond after the defendant had obtained his 
certificate; but it did not appear whether ſuch intereſt was 
pad by the bankrupt, or one of his ſureties. Lord Mans- 
FIFLD, Ch. J. ſaid, that if the intereſt was not paid by the 
bankrupt, there was no queſtion : but that if it was, it would 
be an admiſſion by him that the principal was then due, and 
he might be liable as on a new contract. 


— 


1) See the Caſe of Trueman v. Fenton, in vol. i, p 250. 
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Johnſon v. Spil- 


Bankrupt. 


X The Certificate. 
What Debts are barred by the Certificate. ] In an ad 


ter, Hil, Ter. 24 for money had and received, money paid, money lent, u 


Geo. 3. B. R. 1 


on an account ſtated, the defendant pleaded his bankrupt, 


Doug. 167, 163. and certificate; and that the cauſe of action accrued heh 


the bankruptcy. The trial came on at Guildhall, bef 
BuLLER, J. at the fittings after Michaelmas term, 173, 
when a verdict was found for the plaintiff, with 378¼ . 
mages, ſubject to the opinion of the Court, on a cafe reſerve, 
which ſtated, that © on the 7th of October, 1782, the plc. 
„tiff being in want of 1,800/. applied to the defendant » 
„ indorſe his (the plaintiff's) promiſſory note for that ur, 
« for the purpoſe of diſcounting it at the bank; and as a 
* curity or indeinnity, the plaintiff depoſited in the def - 
* ant's hands three ordnance debentures, with the uſual 
« {;gnments thereon, executed by the plaintitt, fo as tv ren: 
« them negociable, for which the following memoranun 
« was ſigned, viz. Received the 4th of September, 1782, 
Mr. James Johnſon, three ordnance debentures {ſpecify 
« them) amounting to 2,0771. 48. 10d. which I hold as a a 
* lateral ſecurity for his note of hand to me, dated the 500 f 
« Auguſt, at three months, for l, Sool. due the 8th of Novenir 
% next. J. Spiller, J. Johnſon. The note for 1, 800“ was 
« afterwards renewed, for the accommodition of 7 by 
c another, dated the 7th of October, 1782, payable in che 
« months, On the 12th of November, 1782, the defendart 
« pledged one of the debentures for 779. 45. 24. with Meſs 
&« Tibbits, as a ſecurity for 500l. for which he alſo gave is 
« note of hand, payable two months after date. On Januar 
« 1oth, 1783, the plaimiff paid his renewed note of hand tr 
« 1,800). to the bank, to whom the defendant had in bott 
„it. On the 1ſt of January, 1783, the detendant became: 
« bankrupt, and on the 29th of March following obtained 
« his certificate. On the 13th of October, 1582, the plan. 
« tiff redeemed the debenture for 779. from Meflrs. Ti. 
„by paying 378/. 157. 34. the remainder of the 500. having 
« been received by them, as a dividend under the detendan 
„ commiſſion. THE QUESTION was, Whether the de 
could have been proved under the commiſſion? Lord Max 
FIELD, Ch. J. This is a very plain caſe; Fohnſon wanting 
money, prevails on Spiller to lend him his name, by indorfing 
his note to be diſcounted at the bank, giving him, as a iect- 
rity, this debenture, among others: this put it in the defends 
ant's power to diſpoſe of it, and he pledged it with Meſs 
Tibbits. . Afterwards, on the 1oth of January, 1783, J. 
ſon's note was paid at the bank; from that time Spiller &. 
came his debtor, tor money had and received, and was l 
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W the bankruptcy; it was a debt which might have been proved 
W under the commiſſion, and therefore it is diſcharged by the certi- 

ate, BULLER, J. It is not to be taken for granted that 
a demand in trover cannot be proved under a commiſſion of 
bankruptcy 3 where the demand can be liquidated, it may (1). 
It is only perſonal damage; as for an aſſault, or the like, that 
cannot be proved, but here the plaintiff might have had a 
E ſpecial action of afſumpſit, as ſoon as the debenture was 
pledged: we are not to preſume the conſent of Fohnſon : 
it was only depoſited with the defend int to be kept as a ſe- 
curity: as to the uncertainty of the demand in ſuch an 
ation, would it have been more uncertain than the demand 
in a common action of aſſumpſit, on a quantum meruit for 
goods ſold ? 

If a ſurety for the payment of a ſum certain, take an ab- 

| ſolute bond from the principal, payable the day before the 


bankrupt before the day of payment, the ſurety may prove 
this debt under the commiſhon, and the bankrupt's certificate 
will be a bar to an action on the counter-bond.—On the 
trial of an action of debt, on a bond and a plea of bank- 
ruptcy, a verdict was found for the plaintiff, ſubjeCt to the 
opinion of the Court, on the following cafe:—The plaintiff, 
the defendant, and one Richard Francambe, entered into a 
bond to Villiam Leak, on the 5th of July, 1786, conditioned 
for the payment of 4011. and intereſt thereon, on the 5th of 
July, 1787, being for the debt of the defendant. On the 6th 
of July, 1786, the defendant entered into bond, with condition 
to pay to the plaintiff 4011, with intereſt, on July 4, 1787; 
upon the back of which bond was indorſed the following 
memorandum : « The within bond is given and executed b 

the within-bounden Richard Francombe, and Charles Gurt, 
to the within-named Henry Martin, to indemnify him for 
having, on the 5th of July inſtant, at the requeſt, and for the 
proper debt, of the within-named Richard Francombe and 
Cherles Court, entered into and executed a joint and ſeveral 
bond to William Leak, for the payment of the ſum of 4011. 
and intereſt, on the 5th of July, 1787. Dated this 6th of July, 
1786.” The firſt _ paid by the plaintiff on the original 
-bond was, on the 17th o Auguft, 1787. The defendant be- 
came a bankrupt on the 19th of April, 1787, and has ſince 
obtain: d his certificate, he queſtion was, Whether the 
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1 ſect- plaintiff is entitled to recover? The Court were of opinion, 
leſenl. that the plea of bankruptcy opened the whole merits of 
\leſſrs the caſe ; and that this caſe 2 within the principle of 
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(1) See the caſe of Parker v. Norton infra, in which Lord Kenyon explained the 


Fening of the above words of Mr. Juſtice Buller. Zee allo the caſe of Unerſen v. 
Virrn, ante p. 217, | 
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Touſſaint v. Martinnant (1). PER Cur. In the cafe d | 1 
Touſſaint v. Martinnant, though the plaintiff was only ; T a 
ſurety in the original buſineſs, yet it was apparent that he 4 * 
would not lend his name to the — generally, but on re 


1 ot acti 


for a particular time: ſo here the plaintiff has acted on tie "© pw 


ſame principle. He inſiſted on having the money ſecured i 3 
him on the 4th of July, which was the day before the tine | 4 
when he could be called upon to pay the original bon | * p 
This bond then became a debt veſted at the time of the bank. 8 
ruptcy, which the plaintiff might have proved under tit 
commiſſion; and conſequently he is barred in this action, To 
the defendant's certificate. Poſtea to the detendant (2). ? ur” ; 
Rolfe . Caflon, So, where the plaintiff drew a bill of 2 on the ck. de = 
_ 7 1 . fendant, payable to his own order, which the defendant ac ; 
Hon, Black. 570. cepted; and the defendant drew another bill of exchange 8 
the plaintiff, payable to his own order, which the plain tits. en 
cepted: this being for their mutual accommodition ; the tn 8, ; 
bills being preciſely alike in the dates, ſums of money dn. 3 
tained in them, and times of payment, and neither party having 
effects of the other in his hands. Tue Cour were clear 
ot opinion, that the two bills dere mutual engagements, col 
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ſtituting on each part, a debt, the oe being a conſideration ft lin: [ 

the other: that the bill in queſtion was not given as ani WA d 

demnity, which was in its na ure conditional, but created an Wn 

ab{olute debt from the beginning, which was capable to prove 

being proved under the defendant's commiſſion; and being [cbr 

ſo proveable, was neceſſarily barred by the certificate. never þ 
aer. A A certificate diſcharges a bankrupt from a debt accru; T cup: 9 
* 721 before the act of bankruptcy, though judgment is nut ch. * 
Cowp. 25. tained till after the certificate is allowed. Thus, where 2 . 
bankrupt had given a bail-bond to the theriff, which wa 3 

for feited before the bankruptcy for non-apprarance, and at en . 


. . . 3 hs a 
action brought upon this bail bond, but judgment not 00 deduQir 
tained till after the certificate allowed. THE Cour hes, 


3 2 u of, pe 

that there was a breach, and the penalty forfeited, therein fi = fy 

the debt was due, though execution could not be taken ol Lander 2 

tor more than the damages. and pay 

. 2 and pay 

Goddard v, Van- hat Debts are not barred by the Gertificate.) It ſeems" 0 3 wh 

apa, Mic. juſt and reaſonable, that every fair and bond fide creditor % end 72 
1 Ge. 3. a a 1 ' rove * 

C.B. 3269, bankrupt, who cannot be permitted to come in aud p' The 


270, 272. his debt under the commiſſion, ought not to be barred iro 
having his action againſt the bankrupt, for ſuch debt as v4 
not due and owing at the time of the act of bankrupt) 
committed, and ſo could not be proved under the comme 
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Thus, if A. has a bond of indemnity from B. and the con- 
© dition be broken, and afterwards B. becomes bankrupt before 
has been ſued or damnified: though A. had a good cauſe 
of action againſt B. before the act of bankruptcy, yet, as A. 
had not been damnified by paying any certain ſum of money 
by reaſon of B's breach of the condition, A. cannot poſitively 
ſwear to any debt due and owing from B. at the time of the 
act of bankruptcy. 
| Suppoſe a leſſee ploughs up meadow ground, for which he 
is bound to pay the leſſor a certain ſum of money as a pe- 
W naly, Can that penalty be proved as a debt under a com- 
miſſion of bankrupt ? it certainly cannot. Or, ſuppoſe a man 
de bound in an obligation, in a certain lum, to perform co— 
venants, and the obligor, before he becomes a bankrupt, 
breaks thoſe covenants, Can the obligee prove this as a debt 
under the commiſhon ? clearly he cannot. 
So, in ejectment, where there was a verdict at the ſummer 
aſſzes tor the plaintiff, and nominal damages, and afterwards 
in che vacation the defendant became a bankrupt. In Mi- 
duclmas term following, the plaintiff ſigned a final judg- 
E met, and had coſts de increments then taxed and allowed to 
F lim: Lord Henley, in a caſe ex parte Todd, held, that theſe 
| colts did not become a debt till the judgment, and were con- 
nected therewith, and that the plaintiff could not be permitted 
to prove the ſame as a debt under the commiſhon (1). 
F UDcbts payable upon a contingency, which may poſſibly 
never happen, cannot be proved under a commiſſion of bank- 
rape, but by the ſtat. 7 Geo. 1. c. 31. perſons who have given 
credit for goods ſold, and taken bills, bonds, &c. payable at 
tote days, and the buyers become — before the 
monies become due, the perſons ſo giving credit ſhall be in- 
titled to a proportionable ſhare of ſuch bankrupt's eſtate, 
deduCting a rebate of intereſt, and diſcounting ſuch ſecurities 
| it 5. per cent. per annum; and bankrupts ſhall be diſcharged 
trom ſuch bonds, &c. Whoever, therefore, will come in 
| under a commiſſion of bankrupt, muſt ſwear to a debt due 
and payable at, or before the act of bankruptcy, or due then, 
and payable upon bills, bonds, &c. at a certain time after- 
wards, which will certainly come to paſs: but one having 
oy @ cauſe of action cannot come in and prove it as a debt. 
The Court alfo ſaid, that where a perſon had a verdict for 
damiges and coſts in an action of aſſault and battery, againſt 
oe who afterwards became a bankrupt, the Court were of 
opinion, that as the plaintiff had not judgment till after the 
certiticate, he could not come in and prove i: as a debt under 
le commiſſion, for that it was not a proveabie debt, or a debt 
due 5 the time of the bankruptcy. Malter v. Sherlock, Hil. 
23 (rev. 2. 
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In this caſe, where the defendant was arreſted by virty 
of a writ of ſpecial capias, ad reſpondendum, and the plaintif 
at the defendant's requeſt, became bail to the ſheriff, and en. 
tered into a bail-bond, and the defendant undertook ro ſay: 
harmleſs, and indemnify the plaintiff therefrom. The defend. 
ant neglecting to put in ſpecial bail at the return of the wri, 
the bail-bond was duly aſſigned, and in Trinity term, 1763 
an action was brought thereon in the King's Bench, againi 
the preſent plaintiff; and in Michaelmas term, 1763, jude- 
meht was obtained thereon againſt the preſent plaintitf, ai 
thereupon he brought a writ of error, returnable in the Ex. 
chequer chamber, and proſecuted the ſame till the afhrmaucz 
of the judgment. On the 1oth of March, 1764, the preiey 
defendant became a bankrupt, and on the 12th of the ſans 
month a commiſſion iſſued againſt him, upon which he ws 
declared a bankrupt. In "Trinity terin, 1764, judgment was 
affirmed in the Exchequer 9 upon which the prelen: 

laintiff brought a writ of error, returnable in parliamem. 
2 January, 1765, the writ of error in parliament was n01- 
proſſed; and on the 21ſt of the ſame month, a writ of fer 
facias iſſued againſt the preſent plaintiff's goods, and there- 
upon he paid to the plaintiff, in the original cauſe, his dn 
due from the preſent defendant, and coſts. On the 224 «& 
May, 1765, the defendant having conformed to the lass 
relating to bankrupts, his certincate was allowed. — Tt 
QUESTION was, Whether the plaintiff was intitled to e- 
cover? or, in other words, \W iether the debt, for which th 
action was brought, could have been proved under the com- 
miſſion of bankrupt? AND Tyr CourT were all of che 
nion, that it could not; for that the plaintiff Goddard, couls 
not ſwear that this debt was due and owing to him before lit 
actually paid the debt and coſts upon the judgment on the 
bail-boud in January, 1765, which was ten months after tz 
act of bankruptcy. PER Cur. The bankrupt acts dv us 
fry what kind of dcbts ſhall Came under the commullion, 
The ſtat. 4 and 5 Arn, c. 17. ſays, perſons becoming bank- 
rupts, and confor ming, ſhall be diſcharged from all debts «ue 
aud owing at the time of the bankruptcy; and if ſued (or 
any ſuch debt, may plead in general, that the cauſe of actin 
accrued before ſuch time as he became bankrupt; we tin 
that the words, cauſe of attion, mean, ſuch a debt as is due 
aud owing, and payable in all events. The creditor mu 
ſwear to the ſum due; and if he ſwears to more than is dus, 
he will be guilty of perjury. A debt may be due at {4 
time of the bankruptcy, though not demandable till dome 
tune afterwards, and therefore the ſtat. 7 Geo. I. c. 30. K 
made tv let in ſuch debts to be proved under the commuiii0!; 
and though the preamble of that ſtatute ſpeaks only of bon 
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to all ſorts of bonds for payment of money; and the words, 
# /uch ſecurity, do not mean ſecurity for ſuch a ſort of debt, 
but ſecurity by bonds, bills, notes, &c. Swayne v. De Mattos, 
| at Guildhall, Per LEE, Ch. J. Tr. Ter. 17 Ges. 2. upon the 
$ cpinion of the Court of B. R. in Tully v. Sparkes, 2 Stra. 
WE 867, $68. touching debts payable upon contingencies which 
may never happen, the parliament interpoſed and made the 
| ſtat. 19th Geo. 2. and extended the bankrupt laws to reſpon- 
dentia bonds, &c. and fee 2 Pere Ins. 497. the caſe ex parte 
| Cafroall and others: there was a caſe ex parte Mitchel, 23d 
of December, 1751,'a trader, on his marriage, gives a bond 
do a truſtee, to ſecure a ſum of money to his wife, becomes 
z bankrupt, and pay's 9s. in the pound; the wife petitioned 
io come in as a creditor, on the principle of the ſtat. 7 Geo. 1. ; 
nobody oppoſed her. Lord HarDwicke doubted, and had 
i poke to again, and then thought it improper ; but at laſt, 
by the conſent of the aſſignee, ſhe was allowed to come in; 
but it is now ſettled, that upon ſuch a proviſion for a wife, 
ſhe cannot be admitted a creditor. In caſe of debts uncertain 
in point of liquidation, as between two merchants in ba- 
E lancing accounts, there the matter reſts upon a claim, to at- 
certain the ſum that was due at the time of the bankruptcy. — 


This is an action on the caſe upon a verbal promiſe, ſound- 
ing wholly in damages. At the time of the bankruptcy, the 


8 plaintiff, Goddard, had ſuſtained no damage; it was then 
| wholly uncertain whether he would ſuffer any damage; we 


cannot ſay what certain debt he could ſwear to: he brings a 
writ of error upon the judgment recovered againſt him on 
the bail-bond, and thereby would induce the court of ex- 
chequer chamber to believe that the judgment was erroneous, 
and that he owed nothing thereupon; How, then, can he go 
at the fame time before the commiſſioners, and ſwear the 
defendant owed him ſo much money on that account, when 
he had not paid a farthing of it? The plaintiff could not 
have ſworn to a debt in this caſe, ſo as to have held V ander- 
den to ſpecial bail, —Judgment for the plaintiff. 

do, where the plaintiff declared in covenant, that the de- 
ſendant had agreed to build and cover in eighteen houſes 
within a year and a quarter, yet that the defendant did not, 
within the time preſcribed, do ſo: the detendant pleaded his 
bankruptcy after the ſaid year and a quarter, and after the 
ſaid beach of covenant; to this there was a general de- 
murrer. AND the Court held, that the bankruptcy of the 
wfendant did not diſcharge him from the plaintiff 's demand, 
which was not a debt certain, but uncertain, and unhquidated 
Gamages, which could not be aſcertained without the inter- 
vention of a jury. Judgment for the plaintiff. 
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the land. —In this caſe, there was a covenant by the bank. 
rupt, in an aſſignment of a leaſe to him, to indemnify the 
aſſignor againſt the covenants contained in ſuch leaſe. Afr 
the aſſignment he became bankrupt, and the plaintiff brovg]t 
covenant: the breach aſſigned was in non-payment of the 
rent, in not repairing the premiſes, and in not indemniſvin; 
the plaintiff” The — pleaded three pleas : 1ſt. That 
he became a bankrupt, after the making of the indentvre «/ 
aſſignment, and that the cauſe of action accrued to the g af 
before he (the defendant) became a bankrupt ; the two then 
were ſpecial pleas in bar, one as to the non-payment of t: 
rent, and not indemnifying the plaintiff; the other, as to the 
not repairing : they were both to the ſame effect, ſtating the 
commiſſion, &c. and that he (the defendant) had contormel 
and obtained his certificate, To the firſt plea, the plain 
Joined iſſue: to the ſecond and third, he demurred gener-liv, 
and there were joinders in demurrer. On the trial of the 
Hue, a verdict was found for the plaintiff, ſubject to the 
opinion of the Court, upon the caſe ſtating, in ſubſtanc, 
the above facts. YATES, J. obſerved, that the proper que'- 
tion of debate would be, WHETHER the bankrupt, bing 
« diveſted of his all, and diſabled from paying any thing, is 
* not alſo diſcharged from all covenants?” but that this 
queſtion could never come to a determination upon thi 
iſſue; and he added, that the demurrer ought to ha 
been argued firſt, and then the queſtion would have come 
properly before the Court, WRHETHER the bankrupt 1 
* not diſcharged from the expreſs covenant, when he 13 
rendered abſolutely incapable of performing it, by having 
* ſurrendered his all to his creditors under the commi ic, 
in conformity to the ſtatutes concerning bankrupts? — 
The demurrers were accordingly argued; after which, Tat 
Cour declared, that they were clearly of opinion, that 3 
this was not a caſe between leſſor and lefſee (in which cat, 
it might have ſeemed hard to leave the leſſee liable to the c- 
venants, when an act of law had diveſted him of the em- 
luments, and veſted them in his creditors), but a diſtinct, 
detached, collateral, independant covenant and contract be- 
tween the plaintiff and defendant, the plaintiff could have 
had no remedy under the commiſſion: that the bankrupt 
was not diſcharged by the certificate: that it was his ov! 
expreſs collateral covenant; not a covenant that runs 
the land, and a third perſon ought not to be prejudiced by 
the bankrupt's breach of it—the plaintiff could not base 
been admitted, under the commiſſion, to have proved this 3 
a debt, for it was not a debt at the time of the bankrup!cs: 
it might, perhaps, never have been one.—Judgment fon“ 
plaintiff upon the demurrer; and on the ſpecial caſe, plaiiti® 

to have the po/tea delivered to him. Neit 
elde; 


Ne 
of co 
rent; 
of th 
plea 
leaſe, 
for th 
ment, 
&c. ( 
in the 


1 demu! 


was g 
Ther. 


E that a 


pay-re 
and a 
This 

betwe 
under 
queſti 
himſe 
debts, 
facias, 
tors, 
which 
prope! 
in the 
riff; b 
term 1 
be bro 
he is 
tore, 4 
Govt 
opinie 
ſuppo 
cided 
nant, 

entere 
ehren 
wiiat 

of the 
come 

L ates, 
of his 
coven 
remai 
ment 

tra-jus 
Court 


bank. 
y the 
Ater 
uot 
f the 
lying 
That 
re 0 
Amit 


then 


em- 
1nct, 
be- 
have 
trupt 
Own 
oh 
d by 
have 
15 2 
Ney: 
die 


intitk 


fk 
le! 


j 
Bankrupt / Certificate). 


Neither is the bankruptcy of the leſſee a bar to amaction 
of covenant brought againſt him. — This was a covenant for 
rent; pleas non e/t factum; riens arrere; and the bankruptcy 
of the defendant, before the rent became. due; in which 
plea it was ſtated, that the commiſſioners aſſigned the 
leaſe, in which the covenant was inſerted, to the aſſignees 
for the reſidue of the term, and that by virtue of ſuch aflign- 
ment, all the eſtate, intereſt, and term of years then to come, 
c. of the defendant, in the leaſe, was, and ſtill is, veſted 
in the afſignees. To the latter plea there was a general 
demurrer and joinder ; and, after two arguments, judgment 
was given for the plaintiff.— LORD LouGnBokovGn, Ch. |, 
There is no degree of doubt but that the law is eſtabliſhed, 
that an action of covenant may be brought on a covenant to 
pay-rent, though the leflee be not in poſſeſſion of the land, 
and after acceptance of rent from the aſſignee by the leſſor. 
This is by privity of contract; but the diſtinction is clear 
between debt and covenant. Then when the term is taken 
under the aſſigument of commiſſioners of bankrupt, the 
queſtion is, Whether it is not by the act of the bankrupt 
himſelf? It is taken from him becauſe he has contracted 
debts, and inſtead of any fingle creditor ſuing out a fier? 
facias, the common law execution, there being many credi- 
tors, they join in taking out a commiſſion of bankruptcy, 
which is in the nature of a ſtatute execution. By this the 
property is veſted in the aſſignees, but not ſo abſolutely as 
in the vendee by a ſale under a fier: facias made by the the- 
riff; becauſe if the effects were ſufficient without it, the 
term would remain to the leſſce. Covenant, then, may well 
be brought againſt him. Though he is out of poſſeſſion, yet 
he is placed in that tituation by his own act. I am, there- 
tore, of opinion, that the demurrer ought to be over-ruled. 
GovuLD, J. of the ſame opinion. HEaTn, J. of the ſame 
opinion. W1LsoN, J. The plea of the detendaut is not 
ſupported by any adjudged cafe. It has never yet been de- 
cided that an action of covenant would not lie upon a cove- 
nant, by a leſſee, which runs with the land, and which was 
entered into before, bat broken after the bankruptcy of the 
eovenantor. | entertained no doubt on this queſtion except 
what aroſe from the hints thrown out by ſome of the judges 
of the court of King's Bench whenever the queſtion has 
come before them, on account of tie dictum of Mr. Juſtice 
lates, in Mayor v. Steward, that as the bankrupt is diveſted 
of his whole eſtate, and rendered incapable of pertor:ning the 
covenants, it would be a hard{hip upon him if he fhoult ſtill 
remain liable to it, when he is diſabled by the «Ct of parlia- 
ment from performing it. Bur this ©pinion was Cearly ex- 
tra-judicial, for, under the circumſtances of that calc, the 
court held the plea to be bad. In ¶adbam v. Mariaw, Lord 

R 4 Mansfield 


247 


Mills v. Auriol, 


Tr. Ter. 


30 Geo. 3. C. B. 
1 Ilen. Blat. 


—́—ͤ m p —ͤ —— . 4 — ot CoD ů — Ol — — 4A oe 


— 


Bankrupt /Certificate). 
Mansfield ſpoke of the opinion of Mr. Juſtice Yates, as de. 


ſerving great weight, though it was extra- judicial (1). But ia 
that caſe it was not ſtated that the plaintiff had accepted rent 
from the aſſignee as his tenant, and it was contended that 
debt, as well as covenant, would lie againſt the leſſee, becauſe 
the leſſor had done no act to ſhew his aſſent to the aſſignmen. 
But the court decided, on the ground that the plaintiff had 
virtually aſſented to the aſſignment, every man's aſſent being 
implied to an act of parliament, and not on the ground that 
an aCtion of debt would not lic. Thus the queſtion ſtand; 
with reſpect to judicial deciſions. The ſeveral ſtatutes fr. 
lating to bankrupts prior to the 4 Anne, c. 17. left the bank- 
rupt not only liable to all contingent debts, but to the re- 
mainder of the debts which his effects had been unable to 


— „ 


£0 do agg This was an action of debt for rent, reſerved on the ve 
Mic. Ter. of a leaſe ; the defendant pleaded as to part, that it became dit 
ne C 4 ſince the bankruptcy, and that he had obtained his certificate ; 

5 Geo. 3. BR. | te this plea th demurrer PA Lon v M 
3 Hen Black 437. J vis plea there was a demumer—FP Un Land ANSTIELD, 

Ch . (after argument), Two points were argued tor the 
plaintifts ; 1ſt, If there had been no bankruptcy, but the leſſee had merely aſſigned 
to another, he would ill remain liable, in debt, till the leſſor had aſſented to the 
aſſignment : 2dly, Bankruptcy being an act done by the bankrupt himſelf, he ful 
remain liable like any other leſſee: as to the firſt point, it is not neceſſary that 
there ſhould be an actual acceptance of rent by the leſſor, in order to diſch tze tie 
leſſee from the action of debt on the redendum; but any aſſeut is ſufficient; the 
action on the redendum is founded, not merely on the terms of the demiſe, but n 
the enjoyment of the tenant. In Warren v. Conſett, 2 Lord Raym. 1 500. it wi 
agreed, that “ levied by diſtreſs, and fic nil delet was a good plea to debt fur rent 
on an indenture. What ſhall be deemed an enjoyment by the tenant hath ber 
much agitated as a queſtion of law; but he cannot deſtroy the tenantry without the 
aſſent of the leſſor: on behalf of the defendant, it was argued, that notice, to the 
leffor is a ſufficient diſcharge of the leſſee ; but in the caſes in Browwn/. and C Fat. 
there was an expreſs acceptance; and in Sider, 447. though the caſe is ſhort and 
confuſed, it muit be ſo underſtood. In 2 Saund. 181. it is ſaid, he may ſue either 
aflignee or leſſee. In the preſent caſe there is neither acceptance of rent nor aſſen' ; 
and if there were nothing but notice, we are all of opinion, that the leſſee would 
be liable to the action. This brings me to the ſecond point, on which there it 
only two caſes; thoſe caſes are Mayor v. Stexward, (p. 245 ante), ani Carta 
Graham; the firſt was determined on the ground that the covenant was collater!', 
but there is a ſtrong, though citer dictum of Yates, J. that it would be hard to late 
the leſſee liable to the covenants, when the rules of law had diveſted him of tht 
emoluments, and veſted them in his creditors. In Cantrell v. Graham (4), tue 
Court made a direct determination on the point. We have a fuller note of it that 
in Barnes, The counſel ſaid, it was merely an effort made to relieve the detendant 
on account of the hardſhip of the caſe; but the Court would not have discharge 
him, unleſs they had been ſatisfied that the action was not founded z. this c= 
preciſely in point, and we agree with the determination: the bankrupt's eſtre 1 
veſted in the aſſignees by act of parliament, Every man's aſſont ſhall be preſume 
to an act of parliament. It was agreed, that if a man be diveſted by act of Ku, 
without his own default, he is diſcharged. This is as ſtrong, becauſe, though t 
was his own act originally, on which the aſſignment was founded, yet the imme. 
diate effect produced is by the act of parliament; et in jure, non rem wa jod p, 

fpetaniur,— Judgment tor the defendant. -—— 

(4) That was a motion to diſcharge the defendant out of cuſtody on 2 comme 
appearance, he having been arrefied for rent accrued duc on a leale fublequen! ' 
his bankruptcy : the certificate was produced, duly allowed, and as neither the 
poſſeſſion nor the legal intereſt of the eftate remained in the defendant, 2 comme 
appearance was ordered to be accepted, 1 Barnes, 61. | 
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9 
| (atisfy. The hardſhip was the fame, for the bankrupt was 
# deprived of his all, and yet left without any protection 


againſt his creditors, The ſtatutes, previous to that time, 


W mcant to give an execution for the equal benefit of all the 
W creditors, and if they were not fully ſatisfied by it, to leave 
chem, for what was unſatisfied, to every remedy againſt the 
bankrupt which they had before. Neither that ſtatute, nor 
@ the now exiſting ſtatutes upon the ſubject, extend to this 
| caſes. The 34 Hen. 8. c. 4. ſ. 1. directs that the Lord 
Chancellor, and other great officers, ſhall have power to ſell 
and diſpoſe of the lands and goods of bankrupts in as full a 


manner as the bankrupt himſelf might have done. Subſe- 


quent ſtatutes have impowered the aſſignees to make the 
fame diſpoſition. The intent of theſe ſeveral ſtatutes was, 
that the act of the aſſignees ſhould do no more than the act 
| of the bankrupt himſelf. I therefore do not ſee how the 


maxim © Jn jure, non remota, ſed proxima ſpectantur is appli- 


cable. The act of parliament only aſſigns the intereſt of the 


bankrupt in the land, but does not deſtroy the privity of con- 
tract between leſſor and leſſee. An action of covenant re- 
mains after the eſtate is gone; but generally ſpeaking, when 
the land is gone, the action of debt is alſo gone, debt being 
maintainable becauſe the land is debtor. Covenant is founded 
on a privity collateral to the land. A covenant of this kind is 
mixed, it is partly perſonal and partly dependent on the land, 
it binds both the perſon and the land. This brings the caſe 
— 4 principle of Mayor v. Steward. Judgment for the 
intitt. 
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The above judgment in the court of Common Pleas, was Auriol v. Mills, 


afterwards removed into uc court of King's Bench, by writ in Error, 


3. B. R. 
Ter. Reh. 94 


of error, and THE Cour, after the caſe had been fully 


argued, ſaid, it would be proper, before they gave judgment, - 


to look into the caſes. On the next day Lord Kenyon 
delivered the opinion of the Court. It was not owing to 
any doubt that we entertained on this queſtion that we did 
not pronounce judgment when the caſe was argued ; but as 
a Caſe was alluded to in Hobart, 82, which was not argued 
upon at the bar, we wiſhed to have an opportunity of exa- 
mining that caſe before we gave our opinion. But on look- 
ng into it, we think that it does not preſs upon the preſent 
cate; and we are all of opinion, that the judgment of the 
Court of Common Pleas mutt be affirmed. Ir is extremely 
clear that a perſon, who enters into an expreſs covenant in a 
leaſe, continues liable on his covenant, notwithſtanding the 
leaſe be afſigned over. The diſtinction between the actions 
of debr — covenant, which was taken in early times, is 
equally clear: if the leſſee aſſign over the leaſe, — the leſſor 
accept the aſſignee as his leſſee, either tacitly or expreſsly, it 
appears by the authorities that an action of debt will not lie 
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— 


— — — og 


* 


AE 


22 ESE SR to. 


CE... £. * —— — — — 
- > i — 2 2 


—_— 


— co ig... - 
2 


—— oa a. 


250 


ranged. 


Bankrupt ( Cer/ificare), 


againſt the original leſſee; but all thoſe caſes with one vnjce 
declare that, it there be an expreſs covenant, the obligation on 
ſuch covcnan: ſtill continues. And this is founded not on 
precedents only, but on reaion ; for when a landlord grany 
a leaſe, he ſelects his tenants he truſts to the ſkill and te. 
ſponſibility of that tenant; and it cannot be endured that he 
ſhouid afterwards be deprived of his action on the covenant 
to which he truſted by an act to which he cannot object, a 
in the caie of an ex*cution. In ſuch a cafe tlie leſſor has ng 
choice of the under-tenant : ſo here the aſſigaces are bow! 
to ſeil the term, and perhaps they may atgn to 4 perſon in 
whom the leſſor has no g nhdence. *'I hen it reinains to be 
conſidered whether any exception to tht general rule has 
taken place in the caſe of a4 bankruptcy. It tems d admired 
in the argument, and indeed it cannot be diiputed, that, 
where a diſpoſition of che leaſe has been made by virtue of 2 
feri facias, or an elegit. the leſſee continues liable on his 
covenant, notwithſtanding the eſtate be taken from hin 
againſt his conſent. On the ſame principle the South->:2 
Director was held liable, although he was diveſted of his 
property by the act of confiſcation, So in the cafe of a 
atrainder, and other caſes, which it is not neceſſary to men- 
tion particularly, as they are all collected in the report of this 
caſe in the Common Pleas. Then what is there peculiar in 
the caſe of a bankrupt, which ſhould differ it from thoſe 
caſes? No act of parliament has ſaid that he ſhall be di- 
charged from his covenants ; neither is there any reſolution 
in either of the courts of law to that effect: but on the con- 
trary, it has been uniformly determined in all the various 
caſes on that ſubject that, for A contracts which are not 
to be performed till a period ſubſequent to the bankrup'cy, 
the bankrupt ſhall ſtill be liable, notwithſtanding he is ſtrip- 
ped of all his property; as in the caſe of Godard v. Jar. 
derheyden, and many others. So in this caſe the defendant's 
liability to pay happened after the bankruptcy; and there- 
fore, on the principle of thoſe caſes, he remains liable, not- 
withſtanding the commiſſion of bankrupt diveſted him of al 
his property; for a certificate would only have made him 2 
new man from the time when the act of bankruptcy w3s 
committed. But inſtances have occurred where perſons, who 
have been declared bankrupts, have been poſſeſſed of con. 
derable property after paying all their debts; as in that" 
Sir S. Evans. Then in reaſon, why ſhould a perſon not 
continue liable on his covenant, when his affairs are at 
Then it was contended that the bankruptcy put as 
end to the privity of contract: but that argument is not . 


founded; for it was aſked by Lord Haydwicke in the caſe of 


Hernby v. Houlditch, as it is reported in 1 Ter. Rep. 93 


What is there here to diſcharge the privity of cone or 
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race « eſtate between the leſſor and leſſee? Or what is there to 
n 01 « diſcharge an expreſs covenant ?” In the language of 
t on Lord Hardwicke, 1 may aſk the ſame queſtions in this caſe. 
ran Has the landlord done any act to diſcharge the leſſee ? Even 
qe. in caſes where the landlord has expreſsly conſented to receive 
it he the aſlignee as his tenant, the original lefſee has always 
ant been held liable on his covenant; and thoſe are, in my 
t, as opinion, much ſtronger caſes than the preſent, where the 
1s 10 alſignees are forced upon the landlord without his conſent. 


& This is like the caſe of an execution, and, indeed, in ſome of 

the books it is called a ſtatute execution. In every view of 

the queſtion, therefore, I am clearly of opinion, that this 

= caſe was properly decided in the court of Common Pleas, 

5 = that the judgment ought to be affirmed. Judgment af- 

& firmed, 

In the year 1778, the defendant prevailed on Slack, the Hodgſon e al. 
© plaintiff's teſtator, to become his ſurety for 5ool. to L. Pell. Hil-Ter. 


| . 2. Geo. 3. B. R. 
J. Greenwell, and accordingly they executed a ' and 2 Ts, Reb. — 


on 
n in 
(0 be 
r has 
ed 
that, 
of 2 
1 his 
hin 


1 WE {er eral bond, dated the 10th of Auguſt, 1778, to Greenwell, 
{is WS #2 10007. conditioned for the payment of 5oo!. and intereſt 
17 an e the 10th of February then next. Two years afterwards 
wen- Vac conſented to become ſurety for the defendant for 300/, 
t this T. / helden; and on the 1it of March, 1780, Slack and 
arne defendant executed a bond to 7/heldon, in bool. condi- 
thoſe tioned for the payment of Zool. and intereſt to J/heldon on 
e. WE fe 1k of September following. The defendant, on the 4th 
ution of March, 1980, gave his bond to Slack, on which the 
con- action is brought; and the condition (after reciting the two 
rious WE former bonds and conditions) was, that the defendant ſhould 
2 not bay to Greentuell and J/he /don reſpectively, the ſaid two ſeveral 
1p'cys | ſums of — and zool. with intereſt, — to the true 
ſtrips intent and meaning of thole two bonds, and in full diſcharge 
Var- | and ſatisfaction thereof; and alſo that he (the defendant, 
Jant's ſhould ſave Slack, his executors, &c. harmleſs and indemni- 
here- | fied from all damages, &c. which he or they ſhould ſuffer b 

not- reaſon of Slacł's having become bound, &c. On the 15t 

of all of April, 1786, the re, Swe became a bankrupt, and on 
um 2 the 12th of April, 1788, he obtained his certificate. V Hel- 
was den proved the bond given to him under rhe defendant's 
, who cammitſion, and afterwards called on the plaintiffs, as Slack's 
coMſi- adminiſtrators, who paid the principal and intereſt on the 
nat of 27th of May, 1796.— On the trial of an action of debt, 
n not brought by the plaintiffs on the above bond of the 4th of 
e at- March, in which the defendant had pleaded his bankruptcy, 
ut an a verdict was given for the plaintiffs, ſubje& to the opinion 
t well of the Court on a caſe reſerved, which ſtated the above facts. 
aſe of R Cur. This queſizon has been at reſt for more than 
p. 9. half a century. JVhere the debt accrues ſubſequent te the bank- 
act ot pech, it cannot be proved under the commiſſian. Miny caſes 
eſtute 0! that ſort happened in the time of Lord Hardwicke, who 
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regretted that he could not permit the creditors to come ig 
under the commiſſion : but this is one of thoſe caſes in which 
he would have had no difficulty; he would have been era. 
bled, by the rules of law, to do what the juſtice of the caſe 
required, permitted the plaintiffs to prove their debt under 
the commiſſion. here there is a legal debt prior to the bank. 
ruptcy, there is no doubt but that the creditor may come in under 
the commiſſion, as was held in the caſe ex parte Wincheſter, 
1 Atk. 116. in which caſe, and allo in that ex wer Grom:, 
Lord Hardwicke took this diſtinction; if the bond be for. 
feited at law before the bankruptcy, though, in equity, the 
money is not then payable, the Court will avail itſelf of the 
debt at law to protect the party who is in conſcience intitled: 
but if the bond be not forfeited before the bankruptcy, the 
creditor cannot prove his debt under the commiſſion. Then 
rhe queſtion here is, Whether the bond, on which the action 
is brought, were or were not forfeited before the defenduit 
became a bankrupt; and of that there can be no doubt. lt: 
the plaintiff's teſtator had only become ſurety for the defend- 
ant on the firſt bond, there might have been ſome defence; 
but he had joined in two bonds, and the bond in queſtion was 
given to indemnify him againſt both thoſe bonds; now if any 
part of the condition of this bond were broken before the de- 
fendant's bankruptcy, the bond was forfeited at law, and the 
plaintiffs — have come in under the defendant's commil- 


fion, according to the caſes alluded to. In Perkins v. Aenp- 


land, 2 BI. Rep. 1106, a bond given to ſecure an annuity 
was held to be forfeited becauſe one payment was not made 
on the day when it was due, the 19th of January, though 
the money was paid on the 1ſt of February following (1). 
Now that caſe ſeems to be an authority for our determina- 
tion in this, that the bond on which the action is brought 
was forfeited before the defendant became a bankrupt, and 
therefore might have been proved under his commiſhon.- 
Judgment of nonſuit. 

No debt can be barred by the eertificate, but what was 
a debt contracted with certainty before the act of bank- 
ruptcy. In a ſpecial action on the caſe, the plaintiff declared 


$ Geo. 3. C. B. that the defendants, in conſideration that the plaintiff would 


3]. 13. 


accept a bill of exchange, drawn on him by the defendants, 
promiſed to indemnify him ; that he afterwards accepted the 
bill, which became = the 16th of May, 1766; that the 
indorſee ſued out proceſs from B. R. on the 15th of Septem- 
ber, 1766, and cauſed the plaintiff to be arreſted for ihe 
amount of the bill; that on January 1, 1 * he was charged 
in execution: the defendant pleaded, 1ſt, the general iſſue; 
2dly, that on the 16th day of Auguſt, 1766, - defendants 
became bankrupts, and that the plaintiff's cauſe of action 


(1) See alſo, WjHic v. Wilkes, p. 213, ante. 
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accrued before they became bankrupts, and that the de- 


fendants had obtained their certificates, upon which iſſues 
were joined. —At the trial it was proved, that the defend- 


W ants promiſed, and undertook, to indemnity the plaintiff 
E from all coſts and damages he might be put unto by rea- 


{on of his accepting the ſaid bill, and that the defendants 
would find money to pay and take up the ſame; that the 
bill became due and payable before the defendants became 


1 bankrupts; that afterwards they became bankrupts ; that 
the indorſee proceeded to judgment, and charged the plain- 
uff in execution; in the King's Bench, the jury gave a 


verdict for the plaintiff, ſubject to the opinion of the Court, 
WHETHER the plaintiff was intitled to recover? — PER 
Cox. We are all of opinion, that the pen muſt be de- 
livered to the plaintiff, and he muſt have his judgment, for no 
debt was due or owing from the defendants to the plaintiff 
until he was charged in execution; and his body being in 
priſon upon judgment and execution for a certain ſum, we 
hold to be the very ſame thing as if the plaintiff had paid the 
debt and coſts due on account of the bill; and then, and not 
betore, the defendants became indebted to the plaintiff ; which 
being after the defendants became bankrupts, the plaintiff 
could not come in under the commiſſion. It was rightly 
argued at the bar, Whether the cauſe of action was before 
the bankruptcy, and whether the plaintiff could have come 
in under the commiſſion as a creditor ? if he could he is bar- 
red; if he could not he is not barred: we being all of opinion 
that the plaintiff could not come in as a creditor under the 
commiſſion of bankruptcy, it would be abſurd to fay, that 
he is barred in this caſe (1). No debt can be barred but 
what was a debt contracted with certainty before the act 
of bankruptcy. Did the defendants owe to the plaintitt, 
Gilten, any thing before he rendered his body in tatisfac+ 
tion thereot ? which we take to be the ſame thing as if he 
had actually paid the debt and coſts; they certainly did not: 
they had promiſed to pay the money, to furniſh the money 
o take up the bill and to ſave the plaintiff harmleſs; they 
broke their promiſe : the plaintiff was territied and arreſted : 
there is an injury to a certain degree, but no debt owing by 
the defendants to the plaintiff before his body was in execu- 
ton for the certain ſum : how could the plaintiff, at the time 
ot the commiſſion of bankruptcy iſſued, have ſworn to a 
debt betore he had advanced a ſhilling for the defendants : he 
certainly could not, but now his body being in execution, 
he has thereby paid the debt, ſo the poſtea mult be delivered 
to the plaintiff, and he muſt have judgment. 


— — 


(1) The Court mentioned the following caſes as applicable: Twlly v. Sturks, 3 


*Harge, 867. 2 Lord Raym, 1546. 1549. 1570. Hich'ry v, Me, 2 Strange, 
43. Creokfkank v. Thomyifer, a Strange, 1166, 
And 
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Young et al. And in a caſe where the bankrupt, on the 25th cf Jun, 
3 1769, drew a bill of exchange on Young tor 57. 5 4 


13 G. 3. C. B. Payable one month after date, to his own order, which Vm, 
3 Wil. 346. on the ſame day, accepted: on the 12th of July, a comm. 
a 8/ack. 839. fon of bankruptcy was ifſued; the bill became due the 28h 
of July, when Young paid it; the bankrupt obtained his cer- 
tificate on the 5th of September, 1769, which was allowel 
on the 23d of October —THE CouRT were clearly 4 
opinion, that the certificate was no bar to an action brought 
by Young : for no debt was owing by the defendant to the 
plaintiff before the act of bankruptcy, and the plaintfh 
could not ſwear that the debt was due and owing to them 
before they had actually paid the ſurh, which was not unti 
after the act of bankruptcy, and therefore they could not 
come in for any dividend under the commiſhon : and, the 
Court ſaid, this caſe was exactly like Goddard v. Vandr 
beyden, in p. 244 ante, and therefore they gave judgment far 
the plaintifts, 
So, where the defendant drew a bill, on the gd of June, 
1772, on the plaintiff, payable two months after date, and u 
the ſame time (the plaintiff having accepted ſuch bill) gare 
an undertaking in writing, whereby he promiſed to pay it 
himſelf when it became 2 - the bill became due on the 6th 
of Auguſt, 1772, and was proteſted by the holder, to whon 
it had been indorſed, for non-payment: the holder could nat 
diſcover where the plaintiff lived, till about a year aft 
wards ; but then hearing where he lived, he again demanded 
payment, which not being complied with, the plaintiff wiz 
arreſted, at the ſuit of the holder of the bill, on the 3d «& 
November, 1773, and then paid the amount of the bill, to- 
gether with intereſt and coſts. On the 17th of Novembe, 
1772, a commiſſion iſſued againſt the defendant ; and he at 
terwards, on February 3d, 1773, obtained his certificate 
THE QUESTION was, WHETHER the plaintiff was intitle 
to recover of the defendant the ſum paid by the plaintitt a 
aforeſaid? PER Cur. This caſe cannot be conſidered in 
any other light than as an indemnity, and 1s exactly like tle 
cale of Chilton v. Whiffin, which was a promiſe to pay the 
money upon the bill when due, or to furniſh money tor that 
purpoſe : that was a parol promiſe ; in the preſent cate, itt 
promiſe is in writing: there was no debt owing by the de— 
tendant to the plaintiff, before he paid the money to the m- 
dorſce of the bill, and therefore the plaintiff could not com? 
in and prove any debt under the commiſſion: the cale 0! 
Goddard v. Vanderheyden, is, in reaſon and ſpirit, alſo 1 
point with the preſent caſe. The Court alſo held, the de. 
claration in this caſe, which was for money paid, laid out, ard 
expended, well enough; for in truth, the plaintiff had paid, 
laid out, and expended money for the defendant after he be- 
c:ime a bankrupt, Judgment for the plaintiff. 


Vanderheyden 
+ De Paiba, 
Hil. Ter. 

14 Geo. 3. C. B 
327/ 52.8. 
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E co promiſſory notes, brought this action againſt the de- gins, Tr. Ter. 32 
echt as maker; who pleaded, inter alia, his bankruptcy, Fc. 3 


yi : Ter. Reb. 71 f 

and certiticate in bar. It appeared, that theſe notes had been 5 | 

| (clivered by the detendant, before his bankruptcy, to one "l 
8 Green, with the indorſement of Hoewis upon them. After - 


F againſt him; who now brought this action. On this evi- 


nncate was no bur; and a verdict was taken for the plaintiff, 
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So where, on the 13th of June, 1782, the defendant ap- Heſcuyſon v. 


plied to the plaintiff to accept a bill for 3ool, which they 3 
cr 


would draw upon him, and which he did, not having any 5 G6 3. BR. 

effects of theirs in his hands: the bill being indorſed over by > oo 165. 
che defendants, and becoming due on the 10th of Auguſt, (a. f 55) 
W tie plaintiff chen paid it at the time when it was drawn the 
@ defendant gave the plaintiff a paper, in the olowing words; 
Received the 13th of June, 1781, of Mr. X. D. H. his 

acceptance for 300. due the 16th of Auguſt, which we 
W& « promiſe to pay, when due. J. V. and Co.” On the 22d 
Jof ſuly, the defendants became bankrvpts, and afterwards 
W obtained their certificate. PER Lon D MAaxsFlELD, Ch.]. 
Tue note was, clearly, nothing but an indemnity to the 
W plaintitf, againſt the conſequence of his acceptance. BUL- 

rx, J. This caſe is not diſtinguithable from Chilton v. | 
ihn; the money was not payable at all events, in the | 
preſcut caſe, to tac plaintiff; the defendant might have taken 
Jop the bill, and then the plaintiff would have had no de- 
manch againſt them. — Judgment for the plaintiff. 


So, where the plaintiff, who was payee and indorſer of Howis v. Wig- 


B. R. 4 


tie bankruptcy, Green ſued Hotuis as indorſer, and recovered 
denc”, Lord Kenyon was of opinion at the trial, that the cer- 


with liberty to the defendant to move to enter a nonſuit, if 
tie Court ſhould be of a different opinion; which motion 
being now made, THE Cour ſaid, that the plaintiff had 
no legal ſecurity for the debt, which he could have proved at 
ie time of the bankruptcy, but that the property in the bill 
then belunged to another perſon ; and that his ſubſequent act 
o paying the amount of the note to the indorſee, was not 
relerable to any time antecedent to the bankruptcy, ſo as to 
enable him to prove the debt under the commiſhon. But 
dat, when the plaintiff paid the bill, a new cauſe of action 
«vie againſt the drawer; for, at the time of the bankruptcy, 
is plaintiff had no demand againſt the bankrupt. That 
the plaintift could not have been the petitioning creditor, be- 
Cute he had not paid the money at the time of the bank- 
Tuptcy, And that Vanderheyden v. De Paiba, was in point. 
Rule refuſed, by 

do, where the defendant, on the 5th of May, 1788, drew gro v Rogers, 
a bil for 1091. on one Hughes, payable forty-five days after Ex. Ter. 31 Geo. 
Gary in favour of the plaintiff, merely for the purpoſe of 5. 5 * #* 
railing © 
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to the defendant. On the 16th of May the defendant con. 
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raiſing money : this bill, the plaintiff indorſed in blank, w 
without tendering it for acceptance, diſcounted it at the (iy 
bank on the credit of his own name, and paid the money ox 


and th 
gumen 
ants tl 
and on 
che pla 
4 they ki 


are no 


mitted an act of bankruptcy, on the 23d a commiſſion iſſue; 
and on the 18th of June the certificate was allowed. Wh 
the bill became due, Hughes, having no effects of the draw 


in his hands, refuſed to pay it; upon which, the Olney bait, ia diſc! 
in whoſe poſſeſſion it remained, called on the plaintiff fort. in doin 
payment of the money which had been advanced in diſcou:- WWF to do i. 
ing the bill: the plaintiff accordingly repaid the money, ëW WAR accepta 
back the bill, and brought this — againſt the detendan, that th 
On the trial, the point reſerved for the conſideration of th paid in 
Court was, Whether the action was barred by the cerit would! 
cate? AND THE CoURT were unanimouſly of opinicy, charge 
that the plaintiff was intitled to recover, notwithſtanding te for mo 
certificate. "The caſes of Chilton v. Wiffin, Goddard v. Vas well be 
derheyden, and Young v. Hockley, were not confined to an as been nc 
preſs indemnity, but were decided on the ground that tt miſe to 
plaintiff could prove no debt till he had actually paid tit where t 
money, and the payment was after the bankruptcy. —Jui reſort, | 
ment for the plaintitf (1). Jouſſain 
Cowley, Aft. of But, where A. and B. exchanged acceptances, and ca) umes ne 
2 CO party having negociated the reſpective bills, became ball. paid the 
7 7 K 1 e Tupt;z and B.'s aſſignees were afierwards obliged to pay ad. in whic 
An. 565. vidend, as drawer, on the bills accepted by A. as well a U at Dor, 
pay B.'s own acceptances : the Court being divided in ops now, M 
nion, it was not finally decided, whether A.'s certificate vs 15 No ſec 
a bar to an action brought againſt him by B.'s afſignees is | take a f 
money paid, &:, The tranſaCtion between the parties uu promiſe 
ſhortly this:— The Peters accepted bills ro a large amo "ipulati 
for the Dunlips, in exchange for other bills accepted by f. alſumpſt 
Dunlips to as large an amount for the Peters, which bil the orig 
were negociated by both the parties. The houſes of Pa vided for 
and of Dunlps afterwards became bankrupt, in conſequenc! — ag 
of which, the aſſignees of the Peters were obliged to pa! aling ( 
dividend, as drawers, on the bills accepted by Dunlops, as wt paid, it! 
as to pay the bills accepted by the Peters; all of which uu and rece 
done ſubſequent to the bankruptcy of the Dunlyps : and it ation dot 
_—_ for the conſideration of the Court was, Whetie muſt be 
the certificate of the Dunlops was a bar to the plaint 3 wholly f 
claim? LAWRENCE, J. and GROsE, J. were of opinion" the defer 
the affirmative, and ASHHURST, J. and Lord KEN, ceived a 
Ch. J. in the negative. Lawrence, J. If the plaipti —_—_ 
recovor, it muſt be either the money paid in diſcharye 9 wy” 
acceptances of the Peters, or of the bill drawn by dben, aon, wi 
= 1 los was 
(1) See p. 260, 261, 264, infra, from whence it ſeems that this caſe bun . 3 
ſince overruled, 1 ; Ih 
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and the counſel for the plaintiff, in the courſe of the firſt ar- 


gument, contended, that the Peters having lent the defend- 
F ants their acceptances, no debt accrued till they paid them, 


and on that account the certificate was no bar, conceiving 


te plaintiffs“ claim to be founded on paying the acceptances 


they had made, to accommodate the defendants.— But they 


are not, in my opinion, entitled to recover the money paid 
W in diſcharge of the acceptances of the Peters, inaſmuch as 


in doing that, that was only paid which the Peters engaged 


v do in conſideration of the Dunlaps having given them their 
W acceptances, The contract between the parties was, not 


that the Dunlops ſhould repay the money which might be 
paid in diſcharge of the Peters acceptances, but that the 


would make themſelves liable by a ſimilar inſtrument to diſ- 


clurge the money ſecured by ſuch inſtrument; and a ſecurity 
for money, giving a remedy in caſe of non-payment, may 
well be a conlideration of a ſimilar engagement. Had there 
been no conſideration, the law would have implied a pro- 
miſe to repay : but no implied promiſe to repay can be raiſed 
where there js an expreſs contract, to which the party ma 

reſort, the conſideration of which does not wholly fail. In 
Joufſaint v. Martinnant, BULLER, J. ſaid (1), „In ancient 
tines no action could be maintained at law, where a ſuret 

paid the debt of his principal; and the firſt caſe of the kind, 
in which the plaintiff ſucceeded, was, before Gauld, Juſtice, 
at Dorcheſter, which was decided on equitable grounds; 
now, Why does the law raiſe ſuch a promiſe? becauſe there 
1s no ſecurity given by the party: but if the party chooſe to 
take a ſecurity, there is no occaſion for the law to raiſe a 


| promiſe; promiſes in law only exiſt where there is no expreſs 


ſtipulation between the parties.“ And though an implied 
allumpſit may be raiſed in caſes of expreſs contracts, where 
the original contract is reſcinded, either by ſome event pro- 
vided for by the original terms of the contract, by the ſubſe- 
— agreement of the parties, or by the conſideration wholly 
aling (in which laſt caſe, where a ſum of money has been 
paid, it may be recovered back in an action for money had 
and received), yet, if the contract be open, and the conſiler- 
ation does not wholly fail, the expreſs contract of the parties 
muſt be reſorted to; and here, the conſideration does not 
wholly fail, for recourſe has been had to the acceptances of 
the defendants, upon which, the holders of the bills have re- 
ceived a dividend from their eſtate.—The fallacy of the ar- 
gument, as applied to this queſtion, is the conlidering the 

eters” as lending their acceptances without any conſider- 
ation, without recollecting that the acceptances of the Dun- 
bs was the conſideration of the acceprances of the Peters“; 


rr 
* IG 


1 —— 


(1) Awe, vol. i. P. 371. 


— 


Vol. II. 8 and 
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and that ſuch is a good conſideration is laid down in Nat. 
Caſlon, 2 H. Bl. Rep. 570. in p. 242, ante. And this cats 
an anſwer to the propoſition, that there was no legal dt. 
until the acceptances were paid. For theſe reaſons, te 
plaintiff is not intitled to recover the amount of the acc; 
ances of the Peters. Nor can the plaintitt recover the more 
paid in diſcharge of the bills drawn by the Peters, thouy 
the bills ought to have been paid by the Dunlops, inaimu 
as this payment aroſe out of a tranſaction 1 4 
payable in futuro anterior to the bankruptcy of the Dung. 
The conſideration of the Dunleps“ bills, is the bills of ts 
Peters”, and the queſtion will be juſt the ſame as if the co. 
fideration, inſtead of bills, had been goods ſold, or mom 
lent to the Dunlops, and the ground on which the clam 
the Peters againit them is founded, is that of the drawers « 
the bills of exchange of which the Dunlops were the . 
ceptors. If the Peters had never negociated theſe bills, ther 
can be no doubt but that they might have proved them und 
the commiſſion againſt the Dunlips; and the circumſtance d 
the Peters' having negociated the bills, will make no dit 
rence, for the ſi.uation of the Peters is not worſe than? 
would have been if they had not parted with the bills. ts 
it the indorſees had returned the bills to the Peters, the 
would have ſtood juſt in the ſame ſituation as if they tat 
never parted with them, and they might then have prob 
them under the Dunizps* commiſſion ; and that they weu 
have been intitled ſo to do, though they had not the bil. z 
the time of the bankruptcy of the Dunleps, appears by tit 
determination of Lord C. Thurlaw, in the caſe ex parte br 
mer, reported in G. Bankr. L. 164. 4th ed. There on 
1 having drawn bills on /7 ikins, payable to the ore! 
of Span, who indorſed them over, M iltins became a bans» 
rupt, and afterwa:ds Span, as indorſer, was obliged to tak 
them up, and having been admitted a creditor under // 7 tin! 
commiſſion; on a petition to expunge the proof of the det, 
Lord Thurlow was of opinion, that the debt was proveab* 
by Span, and he diſmiſſed the petition, and continued of itt 
lame opinion on a re-hearing. And the ſame was holden ii 
the caſe of ex parte Seddon, by Lord Loughborough, C. 200 
of November, 1796. Seddon and others, the petitioners, 
having a bill of exchange accepted by one Oldham, indorſed 
it and delivered it to the bankrupts in cohſideration of tlie! 
promiſſory- note for the ſame ſum, which note they indor{e! 
to Down and Co. bankers ; Paty and Co. the bankrupts, fl. 
gociated Oldham's bills, which he paid, and after the bank- 
ruptcy of Paty and Co. the petitioners, as indorſers of t 
bankrupts' note, were obliged to pay it to Dæton and Co.; 
and the Chancellor ordered, that the petitioners ſhould he 
admitted creditors under the commiſſion for this note. A" 
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chat it is not neceſſary that ſuch creditor ſhould be in poſ- 
ſeſhon of the note at the time of the bankruptcy further ap- 
Wpears from the caſe of Bingley and Maddiſon, M. 1783. Co. 
8 Bankr. L. 22. where it was holden, that the indorſee of a 
Wnote after the bankruptcy was a good petitioning creditor.— 
Thus it would have been if the bills had been negociated 
Wand returned without the indorſees proving them. And the 
WE indorſces proving the bills under the commiſſion, will not 
W make any difference, for having done that, they can only call 
Won the Peters for the deficiency, beyond the dividend paid by 
de Dunleps, which is juſt what the Peters would loſe if — 
had kept the bills, and proved them themſelves, in which caſe 
W the certificate would have barred them. Their negociation of 
the bills, ſubſtituted others in their place with reſpect to their 
claim on the Dunlops, but did not enlarge thoſe claums.— 
While the indorſees are holders of the bil 

no claims whatever on the Dunlops, they have transferred 
E their right to others; and when the bills ſhall be returned 


ls, the Peters have 


upon their taking them up, it will be juſt as if they had 
never parted with them, for the right to recover on the bills 
's not done away by negociating them. If it were, much of 

ſi-holder has, would be loſt by nego- 
ciation ; for if A. ſhould indorſe to B., and B. to C., and C. 
to D., and D. ſhould return the bill to C., though he poſ- 
by might recover againſt B. on the original conſideration 
on which the bill was transferred to him, vet 1 do not ſee 
what action C. could have againſt A. or the drawer, but on 
tne bill. That the right to ſue on the bill is not loſt by the 
mdorſement, is ſettled in the caſe of Death v. Serwonters, 
| Lutw, 886. That was an action by the ſecond indorſee 
ag2inſt the acceptor; and the declaration ftated the cuſtom 
ot merchants to draw bills of exchange and to indorſe them ; 


and that if the acceptor fail paying the bill to an indorſee, 


then by the cuſtom, if the immediate previous indorſer pay 
e money, the acgeptor is liable to pay the money to that 
indorſer, as he would have been if he had not made any in- 
dorſement; judgment was given for the plaintiff, and affirmed 
n error in the Exchequer- chamber, where it was objected, 
Prat by this means the acceptor wovld be liable to the payee 
and all the indorſers, and ſo be charged ſeveral times: but 
tis was not allowed, for by the indorſement of the payee he 
was diſcharged from any payment to him, and by the indorſe- 
ment of the plaintiff from any payment to him till he was 
aan intitled to receive it by payment of the money to the 
ndorſee, Now, as according to this caſe, the indorſer who 
Pays is to be conſidered as having never made any indorſe- 
ment, if he could likewiſe inſiſt on his having laid out money 
or the uſe of the acceptor, it would be in his power either 


© come in under the commiſſion or not as he pleaſed, and 


S 2 his 


* 
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his debt at the ſame time might be conſidered as ariſing bel 
before and after the bankruptcy, - If the indorſer who pay 
the whole cannot ſue for the whole after the acceptor's cg. 
tificate, he cannot be in a better ſituation by paying a par 
only inſtead of taking up the bill. This is an anſwer to tf 
argument of their not having the bills. But it has been cu 
tended, that after the negotiation of the bills it was a mata 
of contingency, whether the Peters would or would nc |: 
ever called on to pay, and that on payment a new debt aro, 
as in the caſe of principal and ſurety. But this caſe is . 
tinguiſhable from that of a ſurety, who pays money for | 
principal after his bankruptcy; for the contract in ſuch 1 
caſe, is from its nature conditional, and it is a matter of u- 
certainty and contingency, whether at any time any cha 
will ariſe on the principal. But that is not the caſe cf te 
drawer of a bill, who may, after he has negociated it, al 
been obliged to pay it, maintain an action or ſue out a cor- 
miſſion on the bill itſelf, juſt as if he had never parted wicht. 
When he takes up the bill, he is referred back to his cg. 
ginal contract, according to the caſe of Death v. Serwontr:; 
until the bill gets back to the drawer, the acceptor is di. 
charged with reſpect to the drawer ; when the drawer gt 
back the bill, his right revives, and the bill, which is the ci. 
dence of the contract of the acceptor, proves that his undet- 
taking was to pay a certain ſum of money at a fixed time, 
and not on any contingency. In ſhort, the queſtion cones 
to this, Whether the drawer of a bill of exchange, who is d. 
liged to take it up after having negociated it, is not confine 
his action on the bill to recover againſt the acceptor ® Audit 
ſeems to me that he is, for I ſee no reaſon to raiſe an implied 


in a ſtate of negociation at the time of their bankruptcis 
ſhould be liable to the utmoſt amount of their bills, ati! 
having given up all their effects. Surely it cannot depend 
on the negociation or nou-ne2cciation of a bull by the pave 
whether a debt created anterior to a bankruptcy ſhall or tha 
not be barred by it. The cafes, which preſs upon this op- 
nion of mine, are thoſe of Howts v. Wiggins (1), and Bratt 
and Rogers (2). Wich reſpect to the laſt, Lord Zougt 
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Ws rgh, who was chief juſtice when that caſe was decided, 
on further confideration of the caſes which had not been 
| E mcntioned in the courte of that argument, held differently in 
che caſe ex parte Seddon, which undoubtedty le ſſens the force 
ct it, 1 argued that caſe as being the caſe of principal and 


ſurety, and conſidered Brooks as lending his name to Rogers, 


bd get money on the draft of Rogers of the Olney bank, and 
W that in ſubſtance it was an advance of money to Rogers, on 
de credit of Brooks's name as a ſureiy to the bank: but I 
W doubt if that argument is not fallacious, for on Brooks's car- 
hing the bill to the bank, the bank Jent him the amount of 


it upon the ſecurity of the bill and of his name, and when 


8 Rogers received the money, it was a loan to him by Brooks 
on the ſecurity of the bill, on which Brooks was intitled to 


recover when returned to him for non-payment, As to the 
caſe of Howis and II iggins, I ſenſibly feel the preſſure of it, 
and with the weight ot ſuch an authority againſt me, I can- 
not but be apprehenſive that I have procceded upon falſe 
grounds, I have endeavoured to diſcover wherein I may be 


$ miſtaken, but without ſucceſs, and according to the beſt judg- 


ment I have been able to form, after much conſideration, the 
certificates in this caſe are bars to the demand. And the an- 
{wer I give to the queſtions propoſed is, that the plaintiff is 
not intitled to recover, a:.d that a verdict muſt be entereil 
for the defendants, GRrosE; J. The right of the plaintiffs 
depends upon the queſtion, Whether the certificate of the 
defendants is a bar to the action? in other words, Whether 
the debt, on the bills accepted þy the defendants, could be 
proved by the plaintiffs under the commiſſion againſt the de- 
tendants, [Here Mr. J. Groſe ſtated the caſe.] To make 
the caſe more intelligible, I will fimplify it, and ſuppoſe it to 
be a caſe on two bills accepted and exchanged between A. 


and B.: it will then ſtand thus: A. exchanges his acceptance 


tor Zool. with B. for a like acceptance; A. pays his own 
acceptance; B. becomes a bankrupt and cannot pay his, in 
conſequence of which, the bill-holder calls on A, the drawer, 
and he pays that which B.'s eſtate could not pay, What 
then is the ſituation of the parties? A. in paying his own 
acceptance, has only performed his engagement and paid 
what he was bound to pay : but upon B.'s acceptance, on 
which he was the drawer, he is a creditor on the eſtate of B.; 
B. the aeceptor was bound to pay him upon the bill; his 
right of action ariſes upon the bill, and not upon any con- 
tract collateral to the bill, It there had been no bankruptcy, 
and A. had in default of B. paid B.'s acceptance, A. might 
have ſued B, as acceptor on the bill; and upon the eſtate of 
V. as acceptor of the bill, he had a right to prove the money 
ae had paid as drawer, To this purpoſe is the cafe of Reiſe v. 
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Caſlon (1). Apply the doctrine in that caſe to the preſen 
and it will ſtand thus: the bills accepted by the Dunlops wer 
a good conſideration for the bills accepted by the houſe «| 
Peters; the Dunlops having become bankrupts, the bills a. 
cepted by them might have been proved under their commi. 
ſion; and conſequently to an action brought on then; th: 
certificate of the defendants may be pleaded in bar. The 
argument ſet up by the plaintiff is, that the right of the Pam 
does not ariſe on the bills: but the fact is not ſo; the whole 
tranſaction is founded on the bills. The debt from the &. 
fendants to the houſe of Peters', does not ariſe from the late: 
having paid their own acceptances, for thoſe they were bounl 
to pay; but from the defendants having omitted to pay tlei 
acceptances, in conſequence of which, the houſe of Petr! 
were bound to pay as drawers, and are by law remitted v 
their right to recover againſt the Dunlzps as acceptors. Thi 
is the true foundation on which the houſe of Peters coul 
have any right to recover againſt the Dunlops ; and to thi 
effect is the caſe of Death v. — 1 Lutw. 885 to 888, 
A. draws a bill of exchange on B. payable to C., which B, 
accepts; C. indorſes it to 5 : now, by this indorſement, 3 
is diſcharged of the payment to C., and if D. indorſe it v 
E., then B. is diſcharged of any payment to D.; but if D, 
pay the money to E., then D. becomes intitled to receive tit 
money of B. So, if C. pay the money to D., then B. 
diſcharged as to D.; but C. becomes newly intitled, and 3, 
is again liable to him, but diſcharged againſt D. and E. % 
here, the Dunlops not having paid their acceptances to the 
holders, the drawers were obliged to pay them ; and when 
they have paid, they become again intitled, and the Dun. 
are again liable, S other words, the houſe of Perers an 
remitted to their right on the bills, which, when in the hard 
of other holders, were ſuſpended as to them, Theſe are calc: 
at law, and prove the right of the Peters on the bills. And, 
conſiſtent with thoſe caſes is, I underſtand, the practice d 
the court of chancery ; according to which (as I apprehend) 
the Peters' might have proved their claim upon the bills ate 
they had paid what was due upon them, and had taken then 
up. Ex parte Brymer, Co. Bankr, Laws, 211; and ex pat 
Seddon, November, 1796, before Lord Loughborough, C. The 
petitioners there, were creditors before the bankruptcy, vp" 
a promiſſory- note of the bankruptsꝰ for 38 5“. 10s. bd. payabie 
to the petitioners, the conſideration of which was, a bil 
drawu by che petitioners, and accepted by one Oldham for tht 
like ſum: at the time of the bankruptcy, the note was 1 
in the hands vf the petitioners, ſo that it could not be prov 
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Wt that time under the commiſſion, but coming afterwards to 
their hands, the Lord Chancellor permitted it to be proved; | . 


Were x . . . . . . 
ie « For having given a valuable conſideration for it, there was, 
LY Tull it was paid, a debt due to them upon the note. So here, 
* Wthe Peters hiving given a valuable contideration for the ac- 
* Nceptances of the Dunlops', there was, till they were paid, a 
The debt due to them upon theſe acceptances. Theſe caſes there- 
my bre prove, that upon the acceptances of the Dunlop bein 
vice bed by the Peters, their right accrued on the bills; and that 
ay upon thoſe bills they might have proved their debts under the 
he: | commiſſion of the Dunlops*. This is the plain way of con- 
"wa lidering the caſe, by which, I think, the material arguments 
hor for the plaintiff are anſwered. Not that the cate is without 
LY ts difculties; and had I been compelled to have decided in- 
10 ſantly on the former argument, thoſe of the plaintiff ſtruck 
Thi me ſo forcibly, that my opinion inclined towards a deciſion in | 
ve | his favour. They were, 1ſt. That chere was no cauſe of action 
\ hi till the bankruptcy. But there lies the fallacy and miſtake ; 
990 for the inſtant the bills were exchanged, each was indebted 
13 to the other in the ſum which was the amount of their 
3 reſpective acceptances; for the counter-acceptances were 
* [a good conſideration to found a debt upon, on either {ide 
10, reſpeCtively. So is the caſe of Rolſe v. Caflon. 2dly, It 
425 was faid, that the Peters have paid more than they ought to 
Bi pi. This will always happen upon the exchange of ac- 
4} ceptances and an inſolvency of one of the parties, where one 
9 has paid and the other has not. The ſolvent man is bound 
* to pay his own acceptances as acceptor, and the acceptances 
Os of the other as drawer: but the debt due 0 him from the 
hy other does not ariſe from the payment of his own accept- 
* ances, but upon his name ſtanding as drawer on bills of 
** which the other is acceptor, and which always conſtitutes a 
als | debt to the drawer. gdly, It was ſaid, that when the Peters 
And paid the Dunlips' acceptances, a new conſideration arofe, to 
* which the certificate is no bar. To which, | antver in the 
nd negative: the right of the Peters“ is not founded on a new 


contideration, but they are remitred to their old right, which 


0 . 
* aries on the bills and not on a fact collateral to the bills; 
5 and the not attending ſufficiently to this qiſtingtion (1 ſuſpect) 
The ied me at firſt into a Contrary opimon, occalion. d by.compur= 
pon ing this caſe to that claſs of caſes where a man, without con- 
abe lideration, accepts a bill which another promiſes to take up. 
bill There, at the time of drawing the bill, there is no debt to 


** the acceptor; the debt accrues only by payment of the 
money. The acceptor qud acceptor can never be a creditor ; 
x his acceptance imports the admiſſion of a debt from him to 
another; and when he has paid as acceptor, if he paid for 
jj any other perſon in conſequence of any requeſt from that 
other, he becomes a creditor, not on the face of the bill, but 

at 84 by 
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4 a contract collateral to the bill, When two perſons er, 


change acceptances, each becomes the debtor of the other 
upon his accepted bills. But when a man accepts without 
conſideration, he is never a creditor of the perſon for whon 
he accepts, till he pays; from that payment ariſes the debt, 
but where t.e acceptances are exchanged, the debt aries 
from thoſe acceptances. The firſt caſes in which this cl: 
of men, who were refuſed the liberty of proving under the 
commiſſion, were. permitted to ſue the bankrupt aſter his 
certificate, were caſes of indemnity. Upon that ground, 
were determined the caſes ex parte Adney, p. 272, infra. Ion 
v. Hockley, ante, 254. Chilton v. I hiffin, ante, 252. Var. 
derheyden v. De Paiba, ante, 254. Goddard v. Vanderheydn, 
ib. Hiſruyſon v. Woodbridge, ante, 255, All which, were 
actions by acceptors againſt the drawers on promiſes of in. 
demnity, 1. e. to repay the acceptors if the drawers did nt 
take up che bills when due; and Taylor v. Milli and another, 
p. 274, infra, which was an action on an indemnity. 

nd. Here, in reſpect to the Peters, as drawers of the 
bills, the debt was certain and exiſted at the time of the 
bankruptcy, although the bills were in other hands. Asto 
the . of Brooks v. Rogers, and Heis v. Wiggins, this 
caſe has been reſerved for the purpoſe of reconſidering them. 
The gentlemen in the court of chancery conceive that thoſe 


| deciſions are directly in oppoſition to their daily practice, 


And of the caſe of Brooks v. Rogers, it is remarkable, that 
the Lord Chancellor, who, in 1791, determined that caſe as 
Chief Juſtice of C. B., ſo doubted of it, that upon re-conlider- 
ing it in the caſe ex parte Seddon, he overruled it, and per- 
mitted the debt to be proved. The caſe of Howts v. Wiggin: 
came on betore this — upon a motion for a new trial; 
and poſſibly under a miſapprehenſion of it, I conſideted it 
as a caſe of indemnity ; and the ground on which the rule 
was refuſed was, on a ſuppoſition that Vander heyden v. D. 
Paiba, which was a caſe of indemnity, was in point. [I tie 
conſidered Howis, the plaintiff and pavee of the two promil- 
ſory notes, as having indorſed them as ſurety for the defendant, 
wh a view to give credit to the notes, — without any con- 
ſideration given to him for ſo doing. In any other way d 
conſidering that caſe, I think it is not to be ſupported. |t 
ſeems, therefore, in this way of conſidering the queſtion, 
that by the deciſions both at law and in the court ot chan- 
cery . debt accruing upon the acceptances was a debt a 


the time of the bankruptcy, and as ſuch might have ben 
proved under the commiſſion ; and that, therefore, the cert» 
ficate is a bar, And in ſo deciding, the Court is * 
the intention of the legiſlature in favour of bankrupts, whole 
plan it was to liberate that claſs of men from their debts be- 
fore incurred, which would be very much obſtructed, if, in 
caſe like the preſent, a bankrupt were, after giving up his 1 
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to be liable to demands for thouſands of pounds accrued due 
upon acceptances before his bankruptcy. ASHHURST, J. 
Ihe queſtion is, Whether at the time of the bankruptcy of 
the Dunleps, the ſum for which this action is brought was 

or was not a debt proveable under their commiſſion? and, 
according as this is decided, the conſequence will follow of 


W courſe, whether the debt is or is not barred by the bank- 
W rupicy and certificate. Jt is a general rule of law, that where 


ne nan pays a debt for another which he was liable to pay, that 
S i: money paid for his uje, and gives a new cauſe of attion to the 
party ſo paying. The queſtion is, Whether this caſe comes 
within that rule? Here there was no other conſideration 
than the mutual acceptances, and it was part of the original 
C agreement that, each was to pay his own. Then tak- 
ing that to be the tranſaction, there could not be ſaid to be 
E any debt exiſting by or from either party, provided they had 
E kept to their ſeveral ſtipulations, and had each paid their 
$ own acceptances; conſequently no debt could ariſe but by 
W future failure of the parties. And it is laid down in Chilton 
v. I hiſfn (1) that no debt can be barred but what was con- 
nacte with certainty before the act of bankruptcy. This 
caſe ſeems to me to be the ſame in effect with that of Young 
| et al. v. Hockley (2). There the defendant drew a bill of 
exchange on the plaintiffs, payable to his own order; the 
plaintiffs, at the defendant's requeſt, and on his promiſe to 
incemnify them, accepted the bill, which becoming due aftcr 
tie defendant's bankruptcy, the plaintiffs paid it to prevent 
being ſued; and it was holden that they could not prove this 
as a debt under the commiſſion, and therefore that the defend- 
ant could not plead his certificate in bar of the action on the 
promiſe to indemnify. The caſe alſo of Taylor v. Mills et 
al. (3) ſeems very appoſite to the preſent, where it was 
holden that a ſurety in a bond, who pays the debt after a 
commiſſion of bankrupt iſſued againſt his principal, is not 
barred by the certificate, though the penalty of the bond was 
forfeited before. And Lord Mansfield ſaid, that at the time 
of the bankruptcy, the defendants were not indebted to Taylor ; 
he clearly, therefore, could not come in as a creditor under 
the commiſſion; he was not damnified at that time ; and till 
damnified, which he could not be till he had been called upon 
and had paid, he could not bring an action. He ſaid fur- 
ther, that the caſe did not ſeem to him to be different from 
any where the cauſe of action, though it ariſe after the 
dankruptcy, is founded on a pre-exiſting ground. And the 
other judges were of the fame opinion. The caſes of 
Chilton v. WWhiffn (4), and Vanderheyden v. De Paiba (5), 
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which are not denicd to be law, affirm the ſame principle 
and fo does the caſe of Howis v. //iggin (1). Now ber 
the debt could never ariſe but by the failure of one of t, 
parties to fulfil this engagement; and that did not happen 
till after the bankruptcy of the Dunlops, till when, the dev 
was not aſcertained. This caſe, therefore, ſeems to fall c. 
actly within the principle laid down by Lord Mangsfill n 
Taylor v. Mills. It is the common caſe where the cauſe d 
action ariſes after the bankruptcy, though founded on: 
pre-exiſting ground; and, therefore, this demand could ng 
legally be proved under tne Dunlops* commiſſion. Indeed i 
is ſtated as a fact in the caſe, that the commiſſioners rejectee 
the proof; and I think they did right, becauſe at the time d 
the bankruptcy of the Dunlops' the eſtate of the Peters hai 
not paid nor aſcertained the debt due from the Dunlops, which 
they were afterwards obliged to do in conſequence of the 
Dunlop, not paying their acceptances agreeably to their u. 
dertaking. And if, at the time of the bankruptcy of tt 
Dunlops, there was not ſuch a debt aſcertained as was prove- 
able under the commiſhon, but it only aroſe afterwards upon 
a contingency, it will conſequently not be barred by the cer- 
tificate; and, therefore, I am of opinion, that the pf 
thould be delivered to the plaintiff. Lorp KEN VON, Ci). 
This caſe has remained for judgment longer than we wilhe, 
It is always expedient (if it can be effected) to decide on the 
intereſts of parties immediately, and particularly in caſcs d 
bankruptcy, becauſe it lets in a more ſpecdy arrangement 0 
the bankrupt's eſtate. The delay in this cafe has not ail 
from a want of our conſidering it again and again, but from 
a hope that we entertained of at length arriving at the tune 
concluſion. It is not, however, in the nature of the mind 
of men always to fee every part of an intricate argument i 
the ſame light; and, when we do not, it is a duty we owe 0 
the public, to ſtate the grounds of our opinion. If the ſyltem 
of the bankrupt laws had not been framed, it might, perhaps 
appear reaſonable to enact, that a bankrupt, who has deal 
tairly by his creditors, and has parted with all he has n de 
world, * ſhould be delivered from every obligation he bat 
made prior to his bankruptcy. But it is now too late te 
cancel, on ſuch a principle, all the deciſions at one [trot 
It is clear that a bankrupt, who has acted moſt fairly, af 
in a variety of inſtances, ſtill remain liable on contracts made 
before his bankruptcy. It is extremely clear, that where? 
bankrupt has taken a leaſe, and entered into covenants '% 
payment of rent, and for repairing, &c. though the leaie 
taken from him and blended with the general mats 0! 
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property, and divided among his creditors, yet his certificate 
Vill not deliver him from his liability to perform the cove- 
E nants contained in that leaſe. The bankrupt's remaining 
E fill liable, and the creditor. not being able to prove his debt 
under the commiſſion, are convertible terms. Then could 


this debt have been proved under the Dunlop, commiſſion ? 
if it could, their certificate delivers them from it; if not, the 
certificat: does not deliver them. Without repeating the 
facts cf tus caſe, or noticing each particular cafe alluded to, 
I will aſſume this as a principle, which is ſettled by the caſe 
of Grdidard v. Vanderheyden, and ſome of the other caſes 
alre-Cy mentioned, that where a man enters into an obliga- 
tion as lutety (and there is no neceſſity for an abſolute pro- 
miſe, an implied promiſe has the ſame conſequence in law) 
for anothe:, and is, after the bankruptcy ot the other, called 
on to pay money in diſcharge of the obligation entered into 
by him for the bankrupt, a cauſe of action accrues to him 
which is not barred by the certificate. The way in which 
] have conlidered this queſtion leads me to draw the ſame- 
concluſion that my brother Aſphurſb has drawn, without en- 
countering any deciſion. When theſe bills were drawn and 
accepted, they conſtituted an obligation on the acceptors, by 
which they were primarily liable to pay the perſon who 
ſhould have a title to the bills, and be in a condition to call 
for payment of the money : but they only conſtituted an ob- 
ligation to the amount of the ſums contained in the bills; as 
ſoon as they had paid that money, they, the acceptors (the 
principal debtors), were diſcharged from every obligation. 
The holder of the bills tacitly engaged firſt to apply to the 
acceptors for payment, and on their failure only to reſort to 
the drawers or indorſers. I lay out of my conſideration the 
caſes ex parte Brymer and ex parte Seddon, becauſe they only 
ſhew that though the inderſer of a bill of exchange was not 
in poſſeſſion of the bill at the time of the bankruptcy, yet if 
he gets poſſeſſion under a perſoa who had a legal title to it, 
he may come in and prove his debt under the commiſſion: 
he is then (as my brother Greſe obſerved) remitted to his 
former title: but I yield to that propoſition with this qualifi- 
cation, that he has a right to call on the acceptor tor pay- 
ment if the acceptor has not been called on by ſome perſon 
who had a better right to require payment, for if the acceptor 
has paid, he is delivered from all reſponſibility, and cannot be 
again called upon to pay the bill. Ihen let us conſider what 
the preſent caſe is ; the . of theſe bills have made uſe of 
them up to their extent, and proved them under the com- 
miftions againſt the Dunlops', the acceptors. And after the 
eltate of the Dunlops lias been called upon to pay dividends 
upto the extent of theſe bills, ſhall it be permitted to another 
perſon, who gets poſſeſſion of the bills, to come _—_—_ 

eſtate 
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eſtate of the-Dunlops again? That would be charging 6. 
eſtate of the Dunlips twice for the ſame debt. Proving t 
debt under the commiſſions againſt the Dunlops, and receiyi 

a dividend, was equivalent to payment, If that be { 
there is an end of the queſtion beyond all doubt: for here t 
holders, having a legal right to the bills, obtained fatighe. 
tion from the eſtate of the Dunlops, not indeed in monie 
numbered, but ſuch a ſatisfaction as the law has pointed ou 
in this caſe : the acceptors were then delivered from al! la. 
bility under the bills, But then aroſe another liability, a 
conſequence of the Peters having become ſureties for the 
acceptors; when the drawers paid the bills, they had a right 
to call on the acceptors, for whoſe uſe they had paid thy 
money, as for ſo much money paid, laid out, and expendel 
for their uſe. I before ſtated, and on that I rely, that whe 
the ſecurity of a bill is given, the acceptor is the prince pa 
debtor; to him the holder muſt firſt apply, and on his fall 
ure the holder may have recourſe to the drawer. But her, 
down to the time of the bankruptcy of the defendants, it v 
impoſſible for the houſe of Peters to call on the eſtate of the 
Dunlops for payment. It the bills, though once negociatel 
had come back again to the Peters, they would have been 
remitted to their better right, and might have proved ther 
debt under the commitlions againſt the Dunleps : but as the 
bills were not in the hands of the Peters at that time, and 
were put in force againſt the eſtate of the Dunlops, by the 
perſons who had the legal right to them, the Peters could 
not prove theſe bills again under the ſame commiſſion. 
Whether or not the Peters could have proved theſe bil 
under the Dunloaps' commiſſion will be ſeen by confideny 
whether or not they could have maintained an action at lay 
againſt the Dunlops before the bankruptcy : had ſuch at 
action been brought, it would have been an anſwer tot 
have thewn that the bills had been already paid by the Du. 
Ip. The eſtate of the Dunlops having once paid theſe dil 
] cannot conceive how the Dunlops could be again liable 0 
the bills; and yet the affirmative of that propoſition mul: be 
eſtabliſhed before any fair oppoſition can be made to the pre. 
ſent action. As it is clear that the Peters could not have 
brought any action againſt the Dunleps on theſe bills beſot 


the bankruptcy, it ſeems to follow that having been cal 


npon after the bankruptcy of the Dunlops to pay this money, 
which the Dunlops were bound to pay, the right of action 
accrued to the Peters only on payment after tlie bankruptch, 
on the fame ground that a ſurety, who pays money for ls 
principal after his bankruptcy, may ſue the principal, and — 
debt is not barred by the bankruptcy and certificate of de 
principal, Lam, therefore, of opinion, that the plaintif i 
intitled to judgment, BUT as THE COURT ARE EU, 
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iy DIVIDED, NO JUDGMENT CAN BE GIVEN IN THIS 


S bi 9 * . 

g tk | "hom A. lent his acceptances to the defendant before his mba 
ein ö bankruptcy, but which were not paid till afterwards, it was — 
6 held that A. might maintain an action againſt the defendant Tr. Ter. 
re the bor money paid to his uſe, r his bankruptcy $7 Ga 3. B. — 
r. and certificate, and notwithſtanding the de endant betore his 7. Ter. & 5 
1 WS bankruptcy gave his receipt to A. acknowledging the receipt 

len ot ſo much money as the acceptances amounted to. On 

| by e trial of an action of aſſumpfit for money had and re- 

PA E ceived, in which the defendant had pleaded his bankruptcy, a 

ry verdict was taken for the plaintiffs, who were the aſſignees 

12 of Parke, who had alſo become bankrupt, for the amount of 

| th two bills paid by him after the defendant Gale's bankruptcy, 

ene | with liberty to the defendant to move to ſet it aſide it the 

ies debt were proveable under the defendant Gale's commiſſion 

ze in conſequence of a certain agreement between the partics. 

1 « It appeared that Parke and Gale, the detendants, were boch 

hert mahogany merchants, and that the former had accepted bilis 

TY drawn on him by the latter payable to his order, for his ac- 

: — commodation, The firſt of theſe bills was paid by Parke 

T7 betore Gale's bankruptcy, and was therefore out of the queſ- 

1 tion. The ſecond was for 240. dated the 4th of January, 

_ 1793, though in fact drawn on the 8th of February, paya- 

. ble four months after date, which conſequently became due 

ve on the 5th of May. The third was for 2910, 3s. dated the 

* ch of February, 1793, though in fact drawn the 2d of 

on April, payable tour months after date, and which became 

1 due the 9th of June. The firſt of theſe two laſt bills was 

* taken up by Parke between the time of Gale's bankruptcy 

Jenny and the iſſuing of the commiſſion againſt him; the laſt was 

t lay taken up after the iſſuing of Gale's commiſſion. Gale be- 

© a came a bankrupt on the 3d of May, 1793, previous to 

1. | which and to the agreement hereafter mentioned he had ne- 

D "1 gociated theſe bills, On the 8th of April, 1793, an agree» 

bans ment under ſeal was entered into between Parke and Gale, 

wm as a collateral ſecurity to the former for his acceptances, 

uh whereby, in conſideration of 833. 15. (namely, the ſums 

ops contained in the ſaid three bills and intereſt) paid by Parke 

* to Gale, the receipt of which Gale thereby acknowledged, 

_ lhe latter ſold and aſſigned over to Parke certain cargoes of 

y #6 mahogany, then — to arrive from the bay of Hon» 
Wiſs duras, and conſigned to Gale: and Gale alſo covenanted 
ua in caſe of the loſs of the cargoes to aſſign to Parke the poli- 
0 ties of inſurance on the ſame; and at the ſame time Gale 
12 ligned the following receipt thereon: « Received the day 

k a * and year within written, of the within-named 7. Parke, 
a 4833. 15. being the purchaſe-money within mentioned, 
7 1 J. Gale” The cargoes arrived the beginning of ä 
iy 
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but bills of exchange came tacked to the bills of lading, 10 
that Parke could not avail himſelf of the conſignments with. 
out accepting thoſe bills, which not being deemed prudent u 
do, he-relinquiſhed the conſignment to Gale on his repre. 
ſentation that it would be no ſecurity. The queſtion was, 
Whether there was any legal ſecurity in the hands of Pan, 
which he could prove — the commiſſion? — PEN Crz, 
This differs from all the former caſes; for here was no d. 
due at law from the defendant to Parke at the time of tle 
defendant's bankruptcy: but the debt altogether aroſe af. 
wards by the payment of the acceptances by Parke. No 
action could have been maintained at law on this acknow. 
ledgment : in other caſes legal ſecurities were taken, upon 
which the party might have been ſued.— Rule for new tri 


diſcharged. 
The King v. The defendant had received, in his character as overſeer 
Egginton, of the poor, 4/. previous to his bankruptcy, which was cn 
Tx. TW: the 5th of December, 1785: but his accounts were not 


2 made out till the Eaſter following; and he had afterward; 


been committed to Worceſter gaol, by two juſtices, tor nt 
paying over the 4/. as the balance of his accounts. It was 
moved for a rule to ſhew cauſe why a writ of habeas corpus 
ſhould not iſſue, directed to the gaoler at Worceſter, com- 
manding him to bring up the defendant, in order that he 
might be diſch-rged out of cuſtody, on the ground that thi 
fum for which he bad been committed to gaol was a debt exiſting 
previous to the bankruptcy, and might have been proved unde 
the. commiſſion ; and the detendant had ſince obtained his cert: 
ticate. But the Court, on account of the ſituation of the 
detendant, who was not able to bear the expence of it, dl. 
penſed with the neceſſity of bringing him up by habeas c. 
pus, and granted a rule to ſhew cauſe why the defendant: 
thould not be diſcharged out of cuſtody. PER Cu. (ate: 
cauſe ſhewn), This money was depoſited in the defendant's 
hands for the uſe of the pariſh, which they had no right to 
call for till a fortnight after Eaſter, 1786; therefore, till that 
time he was able to retain it. But this debt only ariſes upon lie 
defendant's converſion of it to his own uſe, which is not fl 
after the bankruptcy: therefore the defendant is not intitlcd 
to be diſcharged. The motion can only be ſuſtained on the 
ground that the pariſhioners had a cauſe of action agua 
the defendant before his bankruptcy: but at that time tie 
could not have ſued him for this debt. And even if this lun 
had been kept by itſelf, the bankrupt's aſſignees could ud 
have touched it. The defendant was a mere truſtce for the 
pariſh ; and his bankruptcy could not diſcharge him from 
his office of overſe:r.—Rule diſcharged. | 
Hancock et a. If a demand reſt in contingency, whether it will be paid or 


v. Entwiſle e al. not, it cannot be proved, unleſs it be ſecured by a penal? 
Mic. Ter. wluch 
30 Geo. 3. B R. ; - 

3 Ter. Rep. 435: 
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which is forfeited at law.—This was an action on a bill of 
exchange; and the plaintiffs having proved their cafe, the 
only queſtion was, Whether the defendants were intitled to 


' 2 
ich. 


1 "Ins * 9 80 * 

. a ſet-off, ariling from an agreement, made in March, 1788, 
* between the detendants of the one part, and the bankrupt ct 
vas 


me other, by which (after reciting that a loſs had been ſuſ- 
tzined by the defendants in conſequence of the purchaſe of 
ſome cotton by the bankrupt as their broker, for reimburſ- 
ing which they made a claim on him), in order to put an 
end to all controverſy concerning it, it was agreed that the 
{;/;, though exceeding 1,900l. ſhould be fixed at that ſum, and 
27 more; and that in payment or ſatisf.Etion of that ſum, the 


he 
UR, 
(bt 
the 
its 
NO 


E bankrupt ſhould, from time to time, within the ſpace of tour 
11 years, recommend parcels of cotton, not exceeding 130 bags 
4 


at one time, to the defendants for their purchaſe, and that 
the detendants ſhould purchaſe them, paying for them in 
notes at three months? date. And the bankrupt undertook that 


the clear profits on you fal-s ſhould, in the —_ of four years, 


rleer 
$ 00 
nat 


r. be i Hicient to dijcharge the 1,900l. : but if the ſame ſhould n:t 
* be paid within that time, then the bankrupt agreed mmedGtely 
* tr the expiration of the four years, in caſe he ſhzuld be then 
aht | I'oing, to pay them the difference. And if the purchaſes 
PÞ ſhould occaſion a loſs to the defendants, the bankrupt under- 
* ook to make good ſuch loſs. Lord KEN VON, before 
* whom the — was tried, being of opinion that the de- 
mY tendants were not intitied to ſet off, the plaintiffs obtained a 
Jt verdict, A rule to ſhew cauſe why a new trial ſhould not be 
4 25 granted, was obtained; BUT PER CUR. (after cauſe ſhewn), 
72 lf tus deed had never been entered into, the claim which 
Yi. ne detendants had on the bankrupt could not have been fer 
E oft in this action, becauſe it reſted merely in damages, it 
1 role from the miſconduct of the bankrupt, and might have” 


deen ſetiled in an action. But by this deed the damages are 
aquidated, and the parties agreed on certain things to be 
nne in the courſe of four years, as the means of making a 
[ecompence to the defendants to the amount of that ſum. It 
TH a certain lum of money had been payable at all events, by 
ot til mitaliments, and one of the payments had become due be- 
led tore the bankruptcy, the whole might have been proved 


(after 
lant's 
t to 
2 5 

| that 


on the under the commiſſion. But it is clear that the bankrupt was 
ink not diſcharged by his bankruptcy from the operation of this 
> they ted; tor when he obtains his ceruticate, he may be enabled 
5 um 0 perform the ſtipulations contained in it. Then if he were 
14 not ": diſcharged trom his covenants by his certificate, this 
r the Ip could not be proved under the commiſſion, nor can it 
ben ſet off: for it had no exiſtence as a debt at the time of 
| ne bankruptcy. The diſtinction has been well ſettled in a 
aid of ariety of cafes, as in thoſe of ex parte (roome, 1 Ath. 115, 
nalty and ex parte Wincheſter, 1 Ait. 116. that if the demand be 


wluch pozeble 


4 
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payable at all events, though at a future day, it may be proy 
under the commiſſion : BUT where it depends on a contingm 
whether it will be paid or nat, it cannot be proved, unltſ; it 
ſecured by a penalty which is forfeited at lau; in which > 
the Court will take hold of the legal right to give the pam 
a remedy under the commiſſion. But in this caſe there wy 
no 4 demand at the time of the bankruptcy. Rule & 
charged. 
Alſop eta, v. In collateral undertakings, if the party engaging to ſecur 
— the debt of another himſelf becomes bankrupt before du 
1 Dug. 160. debt is payable to the principal, the principal cannot prox 
under his commiſhon—therefore, where a commiſſion d 
bankruptcy iſſued againſt the defendant on the 5th of Se. 
tember, 1776, who afterwards obtained his certificate, which 
was allowed by the Chancellor, on the 1ſt of May, 177, 
and it appeared that the bankrupt had, on the 9th of Jus, 
1772, entered into a joint and ſeveral bond, with a condition 
that the bond thould be void; if J. S. J. L. his executors, « 
adminiſtrators, ſhould pay the intereſt; and if the {ai 
J. S I. I. his executors, or adminiſtrators, ſhould, witi 
twenty a after the expiration of five 7 in caſe he 
ſhould ſo long live and enjoy the benefit of the loan, repay, 
or cauſe to be repaid, to the Chamberlain of the city d 
London for the time being, the principal ſum borrowe!; 
with certain other conditions: and it was admitted, that te 
bond had not been forfeited by the breach of any of the fi- 
pulations in the condition, till after the defendant became 
bankrupt: viz. not till the ch of July, 1777: on a ſpecil 
caſe reſerved at fi prius for the opinion of this court, or 
ueſtion that aroſe was, Whether this was ſuch a debt be. 
— the forfeiture, as might have been proved under tit 
commiſhon.—AnD Lord MANSFLIELD, Ch. J. deliver 
the unanimous opinion of the Court, that this was not a di 
to be paid by the bankrupt in all events, but depended on de 
acts of the principal: viz. whether he did or did not com- 
ply with the ſtipulations in the condition of the bond, an 
therefore, that the certificate did not bar the action. 
Erhart Adney So, in a caſe ſent out of Chancery for the opinion cf tle 
N B R. court of King's Bench, it appeared, that on the 10th day of 
Cowp 4 June, 1773, James Adney, as broker, ſold to George Henſbens 
certain quantities of Ruſſian tallow, the property of C 
Buckholme ; and there being a balance of 2801. 18s. 4d. due to 
Buckholme, Adney gave him Henſhaw's note, dated the 101i 
day of June, 1773, for 3obl. 135. payable to Buckhaime fi 
months after date, being the price of the ſaid tallow : in Ju! 
1773, Henſhaw 28 more tallow, Adney, as brit 
applied to Buckholme to {ell it him; when Buckbalme told him 
that as Hen/haw was indebted to him at the time as _ 


and as he had no other ſecurity than the above note, r - 
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clined giving him further credit; whereupon Adney anſwered, 
that Henſbatu was a ſafe man; that the note would he regu- 
larly paid, and he might ſafely give him credit for more 
goods; that he, Adney, in conſideration of 11. 105. 74. paid 
him as 2 premium, would guarantee or ſecure the payment 
of the ſaid note; which propoſal! Bucthalme agreed to, and 


= nd him the ſaid 1/. 10s. 74. and afterwards delivered more 
« Þ 


goods to the uſe of Henſbatu: Adney, on the 12th of July, 
1773, gave Buckholme the following undertaking, ſigned by 


lim: vir. © In conſideration of the ſum of 1/. 10s. 74. 


8 © received of Mr. Jahn Buckholme, | hereby make myſelf 
© © anſwerable for the due payment of George Henſhaw's note 


« dated the 10th of June, order J. Buckholme, for 306l. 13s. 
« payable in ive months, and due the 10th of November:“ 
on the 8th day of September, 1773, a commiſſion of bank- 
rupt iſſued againſt Adney, and he was declared a bankrupt : 
Henſhaw did not pay the note when it became due, but con- 
tinued his trade till the 2d of December, 1773, when a com- 
mihon of bankrupt was iſſued againſt him, and he was 
declared a bankrupt ; Buckhobne having petitioned the Chan- 
cellor for liberty to prove the debt of 3000. 13s. under Adney's 
commiſſion, his Lordſhip ordered that a caſe ſhould be made 
tor the opinion of the judges of the court of B. R. upon the 
tolowing queſtion: © WHETHER the ſaid engagement ſo 


$ © entered into by the ſaid James Alney is, or ſhall be, con- 


* ſidered as a debt due from the ſaid James Adney before the 
* date and ſuing forth of the ſaid commiſſion againſt him, ſo 
* as to be proved by the ſaid Fobn Buckbolne, under the ſaid 
* commithon * Or, WHETHER the ſaid engagement is to 
de conſidered as a collateral ſecurity from the ſaid Fames 
&* Adney, the bankrupt, to the ſaid Fares Buckhalme, tor the 
* payment of the ſaid ſum of 3ob/. 13s. mentioned in the 
* {aid note, in caſe the ſaid George Henſhaw did not pay the 
« {ame at the time the ſaid note became payable, and conſe- 
* quently a debt only accruing due from the ſaid James 
* Adney to the ſaid John Buckholme, from the time de- 
© fault was made by the ſaid George Henſhaw in payment of 
* the ſaid note,” After argument and full conſideration, 
lux Court certified, in theſe words: & Having heard 
* counſel on both ſides, and conſidered this caſe, we are 
of opinion, that from the occaſion of giving Adney's note, 
and the terms in which it is conceived, the parties intended 
4 it to be a collateral engagement only, in caſe Henſhaw 
' ſhould not pay his note at the time it became due; and 

therefore it reſted in contingency (at the time the com- 

miſſion ĩſſued againſt Adney) whether this engagement ever 
: wy become a debt or not, and conſequently it could not 

© proved as ſuch under Adney's commiſſion.“ 
Vol. II. T A ſurety 
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Taylor», Mitts A ſurety in a bond, who pays the debt after a commiſſion 
and Magnall, bankruptcy iſſued againſt his principal, is not barred by thy 


OW B. N certificate, though the penalty of the bond was for feed be. 
Jo s * fore, Mills and Magnall were partners with one Bailey, and, 


Cowp. 525. a k 
| in order to raiſe money, the partnerſhip had entered int 
bonds. In the year 1705, Batley withdrew from the partner. 
ſhip, and wiſhing to be diſcharged from theſe bones, appl. 
cation was made to Taybr to become ſurety inſtead of Hai 
to which he conſented ; the bonds became duc; and, att. 
wards Mills and Magnall became bankrupts; when the obli. 
gees had got as much as they could from the partuerthi 
eſtate, and which amounted to no more than 6s. in the 
pound, they came upon the plaintiff for the reſidue: he ac- 
cordingly paid it, and brought this action for money paid, 
laid out, and expended.—LoRD MANSFIELD, and Tit 
Cour, held, that the action would lie: he faid, this ca{x 
was not harder than any other caſe of a debt ariſing aftr 
bankruptcy, upon a pre-exiſting ground : at the time of tie 
bankruptcy the defendants were not indebted to Tae he 
clearly, therefore, could not come in as a creditor under the 
commiſſion: he was not damnified at that time, and till dams 
nified (which he could not be till he had been called upon, 
and had paid) he could not bring an aCtion : he did not pay 
till after the commiſſion iſſued, conſequently his whole d- 
mage, and cauſe of action, aroſe after the bankruptcy, and, 
therefore, could not be diſcharged by the certificate: with 
reſpeCt to the money received by the original creditors under 
the commiſſion, it is a diſcharge of fo much of the deb, 
and the ſurety is only liable for the remainder, conſequently 
he can recover no more againſt the defendants : but as to 
that, he is a new creditor, and is not barred by the certit- 
cate. It is an extremely clear caſe, and not different irom 
any where the cauſe of action, though it ariſes after the 
bankruptcy, is founded on a pre-exiſting ground. 
Paul v. Jones, So, where the defendant being indebted to Hemming and 
Hil. Ter, Smith in gol. prevailed on the plaintiff and two others to jou 
27 Geo. 3. B. R. with him, in January; 1785, in giving a warrant of attor* 
Ter. Ri. 599. ney t feſs jud t for that ſum, with a defeazance 
y to comets judgment tor mat tum, with a de 
thereon, in caſe the debt was paid by three inſtalments of 
ol. each, in two, four, and ſix months. Default was mace 
in payment. In November, 1785, the defendant became 3 
bankrupt ; and, in December, 1786, obtained his certihcate- 
Before the bankruptcy, the plaintiff was applied to for pay- 
ment by Hemming and Smith, but did not pay any part til 
afterwards, when he paid 44/7. The defendant, having been 
held to bail for this ſum, obtained a rule to ſhew caule why 
he ſhould not be diſcharged out of cuſtody on filing com nog 
vaih on the ground that this debt might have been rs 
un 
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under his commiſſion SED PER Cuk. (after cauſe thewn), 
The rule of law is, that though a party make himſelf liable 
for the debt of another, by a contract prior to the bankrupt- 
cy of ſuch other perſon, and he does not actually pay 
that debt till after the commitiion of bankrupt, he cannot 
prove his debt under the commiſſion, The two leading 
caſes are Goddard v. Vanderheyden, ante, p. 254, and Young & 
al v. Hockley, ante, p. 254; where the court held, that, inaſ- 
much as the money was not actually paid before the bank- 
ruptcy, the debt ſhould not be barred by the bankrupt's cer- 
tihcate, Thoſe two caſes have been followed and recognized 
by m-ny ſubſequent determinations, Here the money was 
not paid by the plaintiff, who was only a ſurety, till after 
the bankruptcy; ard as the debt only accrued by actual pay- 
ment, there was no deht to which he could ſwear at the time 


ö of the bankruptcy. — Rule diſcharged. 
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Bankruptcy is no plea in bar to an action of treſpaſs for Goodtitle v. 
meſne profits, for where the damagcs are uncertain, they Noth, Hil. Ter, 


cannot be proved under a commiſſion of bankruptey.—'This 
was an action of treſpaſs fer meſne profits, againtt ſeveral de- 
fendants: PLEA, by two of them (huſband and wife), that 
the huſband became a bankrupt after the cauſe of action 
accrued, GENERAL DEMURRER. LoRD MANSFIELD, 
Ch. J. The form of the action is deciſive ; the plaintiff goes 
for the whole damages occaſioned by the tort, and, where 
damages are uncertain, they cannot be proved under a com- 
miſſion of bankruptcy. WILLES, J. of the ſame opinion. 
ASHHURST, J. The plaintiff goes for a compenſation in 
damages, the amount of which is uncertain, and cannot be 
ſworn to before the commiſſioners, but mult be aſcertained 
by a jury, upon all the circumſtances. BuLLER, J. The 
amages are as uncertain as in an action of aſſault. —Judg- 
ment for the plaintiff (1). 


2 1 f5e90 2 8 K. 


2 Doug. 383. 


So, bankruptcy is no bar to an action of trover, though parkor».t7ortory 


the converſion happened before the bankruptcy.—This was Tr. Ter. 


AN ACTION OF TROVER for a bill of exchange drawa the 35 Ge. 3- BK. 


23th of February, 1795, by the plaintiff, on, and accepted 
by, J. B. Fowler, for 244. 19s. payable two menths after 
date to the plaintiff or order; to which THE DEFENDANT 
PLEADED, iſt, the general iſſue; 2dly, his bankruptcy be- 
fore the cauſe of action aroſe; and, 3dly, that before the 
ume of the ſuppoſed converſion, the plaintiff ſent and de- 
livered to the defendant, and the defendant received from the 
plaintiff, the ſaid bill of exchange, to, the intent that the 
defendant might preſent the ſ.me, when due, to Fowler, for 
payment, and might receive, from Fowler, the money therein 


een 


ah 


A —— — A - ret 


* 


(1) See alſe Golliver v. Drinkwater, ante, p. 209. : 
T a mentioned. 


6 Ter. Reg. 65 5+ 
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mentioned, to and for the uſe and on the account of the 
plaintiff, and might remit the ſaid money to the plainif 
when he ſhould have ſo received the ſame; that befor 
the bill became due, to wit, on the 1ſt of March, 1705 
the defendant diſcounted the bill, and gave away and c. 
changed the ſame for money, and received the value there. 
of in money, and kept and applied the money ſo by lin 
received to his own uſe, which 1s the ſame ſuppoſed conver 
The defendant then ſet for! 
in this plea, all the circumſtances neceſſary to thew that he 
had become a bankrupt on the 19th of March, 1795. | 
alſo ſtated, that the detendant had ſince obtained his certit- 
cate, though it did not ſet forth that that certificate had her 


ſion and cauſe of action, &c. 


allowed by the Lord Chancellor. And it concluded with » 
averment that the ſuppoſed converſion, and the cauſe « 
action mentioned in the declaration, accrued before the d-. 
fendant became a bankrupt. IssuE was taken on the |! 
plea; and THE PLAINTIFF DEMURRED generally to ti: 
two laſt. Lord KExYoN, Ch. J. If ever a caſe ws 
brought before a court of juſtice that was intitled to [et 
tavour than others, this, as it is diſcloſed on the part of th: 
defendant, is that caſe.— The plaintiff, being the owner ot 2 
bill of exchange, entruſted it to the care of the defendant, 
order that, when it became payable, he ſhould obtain pay. 
ment : the latter, without waiting for the day of payment, 
and in violation of his truſt, diſcounted the bill regeivec lei 
than its value, and applied the money to his own uſe, Thi 
is, certainly, a diſhonourable tranſaction : but (till if the rus 
of law protected him in this diſhane/ty, we could nat deprive tn 
of this protection. However, | am glad that the law wil nc 
protect him in this caſe. When the caſe of CGoodtitl 1. 
North was argued here, Lord Mansfield put an end to it by 
one obſervation, « The form of the action is deciſive.” 
The action of trover is founded on a tort. The defendant 
caſe is reſted on the diftum of a very reſpectable judge in the cal 
ef ſohnſon v. Spiller, ante, p. 240. But I underitand Ar. t. 
Buller, in uſing the words attributed to him, to have meant in) 
this, that if a perſon has his election of two remedies, and n 
either bring trover or any other action, the poſſibility of bi 
elefiing to bring trover ſhall not prevent his proving bis di 
under the commiſſion of bankrupt if he will waive the tort ; aud 
I aflent to the propolition fo qualified. In the preſent cat 
the defendant did not receive all the money which was di. 
en the note, the diſcount was deducted. IF the plaint f 
after conſidering what remedy he ſhould take, had brought ar 
attion for money had and received, he would have affirmed 
the att of the d:fendant, and the bankruptcy and certificat 
would have been an anſwer to thut action. It cant 


be ſaid, that the plaintiff was bound to reſort to 9 al 
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ion, and to abandon the reſt of his demand: if he were, 
che ſame rule muſt prevail in other caſes When this bill 
was depoſited with the defendant, it was his duty to wait 
until the dav of payment before he received the money, and 
then to carry the money to the plain'1ff ; inſtead of which he 


has, for his own convenience, received a part inſtead of 


che whole value of the bill, and converted the money to 
his own uſe. In this caſe, therefore, the remedy by an 
action for money had and received, would not have done the 


plaintiff complete juſtice; and though he might bave waived 
aſſerting his right to the full extent, the law will nat campel him 
6 do ſr. ASHHURST, |. In the firſt place, the form of the 
action precludes the plaintitt proving his demand under the 
commiſhon ; and, in the next place, the juſtice of the caſe 
requires that the plaintiff ſhould be able to recover in this 


mode of action. This is not an action for a debt, and there- 
E tore the plaintiff could not have proved it before the com- 
E miſhoners. GRosE, J. The queſtion here is not whether or 


not the plaintiff might have proved his debt under the defend - 
F ant's commiſſion, but whether he was baund to do fo; and if 


be vere not, the certificate is no bar to this action. In order 
to effect the juſtice of the caſe where trover would have lain, 


we have held for the ſake of the plaintiff himſelf, that he 


might waive the tort and ſue as on a contract. But the plain- 
un is not bound to ſay that the defendant was his agent in 


| Giſcounting this bill: the defendant himſelf _ that he was 
| not Ns agent, for that he committed a fraud, a breach of 
| truſt, in receiving the money cout: ary to the plaintiff's direc- 


tons; then he ought not to be permitted to fay in a court of 
E juſtice, that the plaintiff is baund to conſider this as money 


received by him as the plaintiff 's agent. What Lord Afans- 


eld laid, in the caſe ot Gondtitle v. North, is d cilive of the 


pieſent caſe. And, even without that authority, 1 would 


not conſent that the whole ſyſtem of the bankrupt laws 


ſhouid be converted into a ſyſtem of fraud by the bankrupt 


F tiimſelf, This is not a debt ariſing out of any contract of 


tne parties, but if it be a debt at all, it ariſes out of the miſ- 


conduct of the defendant. LAWRENCE, J. It has been ſaid, 


that the object of the bankrupt laws was to make the bank- 
Tupt tice from all claims in future, after he has given up his 
property to his creditors: that may be true, when ſpeaking- 
ot his creditors; but here the plaintiff is not to be confidered 
as one of the bankrupt's creditors. The bankrupt laws were 
Intended to protect the bankrupt from all ſuits on contracts 
entered into previous to his baukruptcy, on his giving up all 
us property for the benefit of his creditors : but it was not 
the object of thoſe laws to protect the bankrupt from the 


| conſequences of groſs frauds like the preſent. Ine cafe of 


/ nen v. Spiller, ante, p. 240, was an action for money 


4 had 
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had and received, where the plaintiff agreed to _ the * 
and what was there ſaid by Mr. J. Buller has been _ 
in the argument of this caſe beyond the meaning obs 
judge. His opinion was not that in a caſe * = ben 
the plaintiff was bound to prove his debt 0 er oo cone 
ſion: but that he had his election, and might, 1 : e cha 
waive the tort, and confider it as a contract; in u 1 
the certificate would be a bar, And that Mir. J. # 5 
opinion in that caſe was not what it has been —— 
day, ſeems clear from the caſe of ages a 45 . 
he agreed that the bankruptcy of the defen was - = 
to the action of treſpaſs for meſne profits Judgment for ti 
laintiff. ; : 
Sr A. 8. 1 So, where the cauſe of adion wo ex 1 oy 
mond, Bat. bankruptcy, the certificate is no bar.— In an a _— 
et, af. v. Tou- venant, brought by the plaintiffs, who were commiſſ:one * 
2 The firſt count in THE DECLARATION |iateh 
* B. 1.7 7% that Kitt 26th of October, 1795, the ee 
R. 018, the captors of the Dutch frigate, the Alliance, re —_ — g 
tion of 6,7411. 35. 4d. by deed, conveyed the _— gh 4 
the plaintitfs, and thereby covenanted that my - ” 
power and lawful authority to ſell the fame to the Fs th 
tree and clear of, and from, all former charges an 8 
brances, &c.; that the plaintiffs accordingly N = 
of the ſhip, &c. ; but that the defendants had "_ po 
and authority to ſell the ſame, for that the ſhip ” 3 0 10 
the time of making the ſaid deed, belonged to the e 
by warrant, dated the 30th of May, 1797 (after — * 
the Alliance had been taken as prize on the 220 a au 
1795, by the king's ſhip the Stag, r e * 
7. Yorke, in company with three other ſhips, an ng 
fold to the lords commiſſioners of the treafury, — l : 15 
ſervice, and that the commiſſioners of the trea my > he 
commended it to the king to grant the proceeds of the _e - 
the ſhip and cargo to the captors), 1 py 
ſioners of the treaſury to pay the proceeds of the fa f 3 
officers and crew of the four ſhips ; that thereupon 5 
combe, as attorney for and on behalf of the 7 15 
of the ſhip Stag. claimed the ſhare of the 2 up, wr 
amounted to 2001, belonging to the ſhip (the tag), 4 - 
ſum the plaintiffs became liable to pay and _ 1 
ſaid Eagecombe, but that the defendants had refuſe tO af 
ö intiſts, contr: heir covenant, &c. 1 
lame to the plaintiffs, contrary to t _— 
fecond count was ſimilar to the firſt, except that of * 
that the prize-money was demanded by and pai 1 
oiticers and crew of the Stag, inſtead of their ago 1 
third count, after ſettin forth the ſale of e Jo 
fendants to the plaintiffs, for 6,74 1/. 3s. Ad., with the co 
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qo thority to ſell the ſame, &c. for that the ſame belonged to 
N and was the property of the king, and that the defendants 
u had nat paid to the plaintiffs the ſaid 1 &c. 
od * The detendant Toulmin pleaded (inter alia) that after the 
if ſcreral cauſes of action in the declaration mentioned accrued 
le againſt him, and before the exhibiting of the bill, to wit, 
& on the 27th of February, 1796, he became a bankrupr, and 
5 | that the ſaid ſeveral cauſes of action accrued againſt him 
* tore he became a bankrupt. To this plea, there was I 
* ſpecial demurrer, becauſe this action ſounded in damages 
as ay, and was not a liquidated certain demand, &c, Lord | 
the = Kexyon, Ch. J. It is extraordinary that no caſe pre- 
E cilely ſimilar to the preſent, ſhould ever have been brought 
the before the Court until now. I am clearly of opinion, that the 
* E defendant's certificate has not delivered him from this demand. 
* There are caſes without number to ſhew that a certificate 
% WE 4ocs not deliver the bankrupt from every contract entered 
$i: into before his bankruptcy: it is eſtabliſhed beyond all doubt, 
# that if he take a leaſe and covenant to pay rent, and is then 
* ſtripped of all his property by his bankruptcy, ſo that he has 
fil no fund to which he can reſort, yet he is liable for the rent, 
< nin an action on his covenant, made before his bankruptcy, 
Sh So, when the ation ariſes ex deiicto before the bankruptcy, the 
* pPlaintiſ need not go before the commiſſioners of the bankrupt 
bang | (defendant) to receive a ſatisfaction, but he may bring his action, 
W rn which the defendant's certificate will be no bar. The legiſ- 
Ws | lature only meant that thoſe demands that were incurred be- 
8 | fore the bankruptcy, and which were liquidated debts, ſhould 
aul, de proved under the commiſſion. But here was no debt that 
dan could be proved under the defendant's commiſſion; the whole 
ul | reſted in damages, and the plaintiffs have a right to appeal 
able do a jury to aſcertain what is due to them for damages for 
| me breach of this coven.nt, On ſuch an appeal, the jury 
le ot will have an opportunity of 2 into all the circum- 
* ſtances of the caſe; they may ſee reaſon not to give damages 
** to the full extent of the price paid for the ſhip, but apportion 
7 the damages according to the injury really ſuſtained. There- 
cren fore I think the plaintiffs are intitled to judgment on this 
* d:murrer. ASHHURST, J. Where the plaintiff's demand 
hich reſts in damages, and cannot be aſcertained without the in- 
0 the tervention of a jury, it cannot be proved under the defend- 
x the ant's commiſhon : now here was no preciſe ſum due to the 
* plaintiffs at the time of the defendant's bankruptcy. The 
ord, defendant had indeed been guilty of a breach of covenant at 
o the that time : but the jury were to aſcertain the amount of the 
Th damages ſuſtained; it was a mere choſe in action. GROs E, I. 
** The ground of the demurrer is, that the plaintiff's cauſe of 
nan action is not barred by the defendant's certificate under the 


4 aus ſtat, 5 Ges. 2. c. 30. The word in that act is, © debt;” but 
hort 1 4 th:3 
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this is not the demand of a debt, but of uncertain unliqui- 
dated damages. The plaintiffs* council has very proper 
argued by analogy to caſes ariſing on the ſtatutes of ſct-at, 
where the ſame word “ debt' is uſed; and fuch a demand z; 
the preſent, clearly could not have been ſet off in an acting 
brought by the defendant. LAWRENOE, J. The defencant' 
argument 1s this, that it is admitted on the record, that the 
cauſe of action aroſe previous to the defendant's bankruprcy, 
and therefore the defendant's certificate is a bar to this aCtion; 
but if ſo, it would equally be an anſwer to any action thi: 
might be brouglit for any ſpecial damage atiting after the 
bankruptcy, becauſe the cauſe of action accrued from the 
defendant's ſale of the ſhip without having a title. But ue 
muſt conſider the nature of the contract, and ſee whether 2 
breach of it creates a debt within the meaning of the ſtatur 
that could have been proved under the defendant's commil- 
lion. In the caſe of goods ſold, but not delivered, the con. 
ſideration fails, and then the vender has received money t 
the uſc of the vendce. But here is a contract under ſez]; 
the plaintifts muſt proceed ow that contract, and can onl; 
recover damages for the breach of it. Judgment for de 


plaintiffs. 


Lewis v. Piercy, hat twill render the Certificate void.) Inſuring in the 
gr 3 lottery is not gaming within the ſtat. 5 Ges. 2. c. 30. | 12. 
Elack. 29. ſo as to avoid a bankrupts' certificate, —This was a rule t 
ſhew cauſe why the detendant ſhould not be diſcharged out 
of cuſtody, on the following affidavit: & "That the debt arc 
before he became a bankrupt, but that the verdict was 0b. 
& tained, and the coſts taxed, after the bankruptcy, thouy! 
before his certificate was allowed.” On ſhewing caule. 1! 
was not urged, that the coſts were not to be conlidered as part 
of the original debt; BUT an afhdavit was produced ſtating, 
that „within twelve months before the bankruptcy, the ck. 
& fer.dant had loſt 5c. by infurance in the Engliſh 2nd 
„ Irith lottery,” which it was ſaid was within the ftat. 5 
Geo. 2. c. 30. ſ. 12. and therefore deprived the defendant 0 
any benefit of a certificate. Bur the Court were clearly 0! 
opinion, that inſuring in the lottery was not gaming withun 
the ſtatute, —Rule abſolute. 
Robſon v Calze, On a rule to ſhew cauſe why there ſhould not be a rev 
Tr. Ter. 19 Geo. trial in this cauſe (a verdict having been found for the pla! 
” £ R. 1 Peng tiff ), It appeared, that it was a feigned iſſue, to try whether the 
certificate was obtained unfairly and by fraud ®— The proot ® 
the trial was, that notes for money had been given by a c 
fidential friend of the defendant, who had managed all s 
aff.irs to two of the creditors, who were thereby induced“ 
ſign the certificate, that the defendant did nxt know of this ® 
the time when he made the athdayit directed by (tat. 5 Get. 2. 
( 39 
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c. 30. . 10. by which he ſwore that “ the certificate and 
&© conſent of his creditors thereunto was obtained fairly 
„ and without fraud:“ that the afhdavit was made on the 
4th of September, but was not laid before the Chancellor, 
with the certificate for his allowance, till November; and 
thi: before that time, the defendant had been informed of the 
notes having been given, and for what purpoſe. Lord 
MAaxsSFIELD, Ch. J. If there were creditors enough who 
would ſian the certificate, and an enemy of the bankrupt 
were to give money to one of the creditors to induce him 
to lion tor the mee pul pole of preventing the baakrupt from 
receiving any benefit trom the certificate, this would be a 
fraud on the bankrupt, and ſhould not hurt him. But al- 
though a third perſon ſhall not be puniſhed for the fraud of 
another, he ſhall not avail himſelf of it. There is no caſe in 
the law where that cin be done. In the cafe of ſimony the 
preſentation is void, though the money has been given with- 
out the privity of the preſentee: in Ike manner, all ſecurities 
obtained by fraud are void.—T here is no mw of compelling 
the creditors to ſign the certificate: they are all left at liberty, 
and ought to be upon a par; and if ſome are induced to ſign 
it becauſe others have, whom they ſuppoſed to be on a par 
with themſelves, but who in fact have been paid, this is a 
grols fraud upon them. So the matter would ſtand it there 
had been no privity in the bankrupt ; but there is ſtrong evi- 
dence that he knew of the notes being given before the allow- 
ance of the certificate, which in my opinion 1s not complete 
til it is allowed. If the fact had come to the knowledge of 
any of the creditors, and had been ſtated by them to the 
Chancellor, before the allowance of the certificate, he could 
not have allowed it. However, | put the caſe upon the broad 
ground, that a certificate is void it obtained by fraud, though 
without the knowledge of the bankrupt. WILLEõ, JI. In- 
clined to think that the certificate would have been void, even 
it the defendant had not known of the notes having been 
given, but he declared that it was certainly a fraud in the bank- 
zupt to permit his afhdavit to be read at a time when the cer- 
thcate was allowed; for though it might be true when ſworn, 
It cer tuinly was not true then, and therefore he was clear that 
tie certificate was void. ASHHURST, |. It ſeems to me that 
the interference of a friend, though without the knowledge of 
tie bankrupt, is ſufficient to invalidate the certificate, becauſe 
tie teſt which the legiſlature requires, is the unbiaſſed appro. 
bation of the creditors I ſhould be clear on this ground 
ahne, but there is another in this caſe. BULLER, IJ. The 
:Ct of 5 Ces. 2. c. 30. f. 11. makes it unlawful for third per- 
tens, as well as for the bankrupt, to give money to induce 
"7evitors to ſign the certificate. If money is given, in order 
i» deprive the baukrupt of the effect of his certificate, * 
nete 
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there are creditors ſufficient in number and value, withoy 
thoſe who are paid to ſign it, the bankrupt ſhall not be hay 
by this fraud upon him; but if the neceſſary number and 
value is completed by perſons who are induced to ſigu by 
money, that, though without the privity of the bankrupt, is 
a fraud on the creditors at large, and ſhall not have the in. 
tended effect. A certificate is a bar againſt all creditor, 
whether they have ſigned or not, but they ſhall not be de. 
prived of their remedy againit the bankrupt, unleſs it is ob- 
tained agreeably to the directions of the ſtatute, T his is 1 
hardſhip on the bankrupt: the certificate would not have 
exiſted, if it had not been obtained by means which the legt. 
lature has reprobated. The bankrupt ſhall not derive a be. 
nefit from the acts of others, which the law has declared i 
be illegal and void, — Rule diſcharged (1). 

So, in this caſe, on a motion for a new trial, where a verdi 
had been taken for the plaintiff, it appeared, that ic was ar 
action for goods fold and delivered: Plea, that after the caul: 
of action accrued, and before the commencement of the ſuit, 
the defendant became a bankrupt and obtained his certihcate, 
At the trial, it was proved, that Richard Pope, one of the cre- 
ditors who had ſigned the certificate, had received ten gui» 
neas for ſo doing from one Griffiths, the defendant's brother- 
in-law, but without the privity of the defendant. BuLLER, |, 
It is no matter whether the bankrupt knew of the money 
being paid or not; it was a fraud on the reſt of the credits. 
One of the creditors has obtained money which ought to 
have been divided among all of them. By ſo doing, he has 
obtained an advantage. Beſides, the others may have bern 
induced to ſign by his example. ExRE, Ch, J. This his 
always been the impreſſion on my mind, and | ſhould hav! 
had no difficulty upon it at rife privs. I do not feel tie 
weight of the diſtinction between the party coming to the 
knowledge of the money paid juſt before the allowance 0 
his certificate, and at any time before. The certincate 15 38 
improperly obtained, whether the bankrupt knows of the 
circumſtance or not. My brother Buller's obſervation | 
extremely ſtriking. If a conſiderable creditor be induced by 
money to put himſelf at the head of the liſt, the majority n 
number and value may be obtained by that means; line? 
others may be unwilling to refuſe ſigning, when one ot the 
moſt conſiderable has conſented. The bankrupt is to has 
the benefit of the certificate, provided the genuine ſenic c 
the body of creditors appears in his favour; but if it 15 nd 
the genuine ſenſe that appears, the certificate is no longe! 


(1) See vol. i. p. 243, and the caſes of Smith v, Bromley, vol. i, p 244» J**" 
Bar, vol. i. p. 245, 
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Bankrupt ( Certificate), 
that fair act which ought to have any effect. I ould not, 


| therefore, agree te the caſe which has been put, of money paid 
| ual I ſhouid think that a — obtained 


would be bad; but the bankrupt would be at liberty to procure 


Another. HEATH, J. and RookE, J. of the ſame opinion. 
E —Rule refuſed. 
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$0, a bond given to a creditor of a bankrup', in order to Sumner, Brady, 


| induce him to withdraw a petition which he has preferred to 
me Chancellor againſt the allowance ot the certificate, is 


Cartwright, and 
Fenton, Tr. Ter. 


31 Geo. 3. C.R. 


vid by ſtat. 5 Geo. 2. c. 30. ſ. 11, —Debt on bond for 400. 1 Hen. Black. 


Plea of the detendant Brady, non e/t fattum, on which, iſſue 647. 


was joined, 2dly, That he ought not to be charged with the 
{aid debt, ſtating in ſubſtance that he became a bankrupt, 
and that the plaintiff, who was a creditor, preferred a petition 
to the Chancellor againſt the allowance of his certificate, 
which had been ſigned; and that whilit the defendant was 
detained in priſon and in execution at the ſuit of the plaintiff, 
and be tore the allowance and confirmation of the ſaid certi- 
hate, it was unlawfully conſented to and agreed by and between 
the deiendant and the plaintiff, that the bond mentioned in the 
declaration ithould be {ealed and executed, and together with 
certain other ſecurities, ſhould be delivered to the plaintiff, 
and that the plaintiff, in conſideration thereof, ſhould there- 
upon diſcharge the defendant from his ſaid impriſonment, and 
40% withdraw the petition ſo preferred by him againſt the certi- 
ficate as aforeſaid, to the intent that the allwance and confirma- 
lian thereof by the Lord Chancellor might be obtained: that the 
ſaid bond was ſealed, executed, and delivered, to the plaintiff, 
and by him accepted, &c, whereby the ſaid bond was wholly 
void and of no effect, and this the ſaid defendant is ready to 
verify, &c. &c. 3dly. That the faid bond was executed, &c. 
for ſecuring the payment of a debt due from the defendant at 


the time of his becoming bankrupt, with intent to perſuade 


tie plaintiff to conſent to the allowance and confirmation of 
a certificate, and to withdraw a certain petition, &c. The 
plea of the deſendants, Cartwright and Fenton, were to the 
lame effect. REPLICATI1ON to the defendant Brady's pleas. 
To the ſecond, That the ſxid bond was fealed ai.d detivered 
for a good and valuable conſideration, traverſing that it yas 
unlawtully cenſented, &c. To the third, That it was exe» 
cuted for a good and valuable conſideration, and not for a 
debt due at the time of the bankruptcy The replication to 
the defendants, Cartwright aud Fenton's, plea was, that the 
ſaid bond was executed and delivered for a good and lawful 
conſideration, &c. whereupon iſſue was joined. REJoINDER 
by Brady to the replication to his ſecond plea, that it was 
unlawfully conſented and agreed, &c. concluding to the 
country, whereupon Mſue was joined. On the trial, a 
verdict was found for the plaintitf on the firſt iſſue, for the 

deſendant 


— — 
* - 
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defendant on the ſecond; and with reſpect to the other iſſues, 
the verdict was to be ente:cd as the Court ſhould dire8.... 
After ſhewing caule againſt a rule granted to ſhew cauſe, 
why judgment ſhould not be entered generally for the plain. 
tiff; on which the queſtion was: Whether, under the circum. 
ſtances ſtated in the firſt ſpecial plea, the bond given by tle 
defendants to the plaintiff was void, as being within the; 
Geo. 2. c. 30. ſ. 11? the jud;ment of the Court was pro- 
nounced as f.llows: Lord LouGyroRoOuUGH, Ch. J. There 
could not be a more unfavourable caſe than the preſent come 
before a court. But whether the caſe be favourable or un- 
favourable is quite out of the queſtion; the Court is bound 
to declare what is the true conſtruction of the law. The 
argument, on the part of the plaintiff, reſts on the caſe 9 
Lewis v. Chaſe, 1 Pere Ins. 620. (from which caſe it has 
been urged, that the withdrawing an oppoſition to a certih- 
cate is not ſuch an act as is neceſſary for the bankrupt's di. 
charge); but the impreſſion on my mind is, that this caſe has 
been long exploded; and upon conſidering it with reference 
to the ſtatute, it ſeems to me to be a caſe totally unprincipled, 
and directly contrary to the true conſtruction of the act, 
That caſe cannot ſtand, unleſs ſome words be eraſed from the 
flatute, or a meaning aſſigned to them entirely repugnant ti th! 
whole principle of the act. A diſtinction is attempted to be 


made from that cafe, between the act of giving money tur 


the conſent of the creditor to ſign the certihcate, and that af 

iving him money to withdraw his oppoſition to it; as if the 
| ig act were only to be condemned. But ſee how the act 
of withdrawing an oppoſition ſtands, compared with the actual 
ſigning of the certificate. The argument urged is, That 3s 
it is a voluntary act, the creditor may do as he pleaſes. Bu 
the law feels it a mitchief, and a ſubverſion of the bankrupt 
laws, to traffick with them and the power given by tho 
laws. Sce the conſequences. A bankrupt labours to gd 
ſufficient number of creditors to procure a certificate: 4 
principal creditor, knowing what will prevent the certificate, 
ſtands by and petitions: now, if the argument were allowed 
it would feich more at the market, it would he a more valu- 
able traffic to withdraw an oppoſition to the certificate, than 
to ſign a conſent to it, as one out of four-hfths of the cre- 
ditors in number and value. See too how the act ſ. 10. Cs 
preſſes itſelf. No perſon becoming bankrupt ſhall be indie 
to the benc fit of the act, unlels the certificate be allowed by 
the great-ſea), and unleſs four parts in five in number an 
value of the creditors “ hall fign ſuch certificate, and teſtify 
« their conſent to ſuch allowance and certificate.” And aite! 
a power given to any creditor to oppoſe the certificate, comes 
the clauſe in queſtion ; that every bond, bill, &c. given a5 3 
confideration, or to the intent to perſuade him, her, or them, 
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a « to conſent to or ſign any ſuch allowance or certificate, ſhall be 


4 2 * * 


$i o 1 4 
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« wholly void and of no effect.“ Now, according to the 
argument, the act ought to have left out the words © conſent 
« to,” as being i'le words at beſt, and retained only the 
word „gn.“ But being in the ſtatute, Do they mean any 
thing? I think they clearly mark the caſes of ſigning the 
cerahicate, and of an oppoſition made to it, as diſtinct caſes 
in the contemplation of the legiſlature, Where words may 
have an operation, they ought not to be rejected. Lord 
Macclesfield, in Lewis v. Chaſe, ſeems to me to have taken a 
liberty with the ſtatute which was totally unfounded, for he 
argues as if it were to be applied to no caſe but that of ſign- 
ing the certificate. But I have no ſcruple in ſaying that _ 
caſe is not law, which I think is contrary both to the wor 

and the true ſpirit and policy of an act of parliament.— 
When a caſe is merely cited in argument, perhaps a court 
may uot directly decide it not to be law, unlets the very point 
of it is in diſcuſhon; but the oftener the caſe of Lewis v. 
Chaſe has been cited, the more it has been doubted, and 1 


| think it intirely inconſiſtent with Cockhott v. Bennet (1), 
| which I hold to be a right determination. The reaſoning 


ali in Robſon v. Calze (2) is applicable to the preſent caſe. 


| cauſe I think the caſe is directly within the a 


do not enter more at large into the general —_— be- 
of parlia- 
ment. GouLD, J. of the ſame opinion. HEATH, J. of the 


ſame opinion. If this tranſaction, which is admitted to be 


traudulent, affected only the parties, it would be a different 


E queſtion. But this is a fraud affecting the other creditors, 


and againſt the policy of the law. It is a matter of choice 


| whether a creditor will prefer a petition, but having preferred 


it, he ought not to withdraw it fo as to injure the other cre- 
ditors. So it is competent to any man, unleſs bound in a 


| recognizance, to prefer an indictment tor felony, or not, at 


his option; but when he has preferred it, he cannot ſtipulate 
tor his own private advantage, and compound. The rea- 
ſoning upon x hich the cates go is, that the money either 
comes out of the bankrupt's own tund, and then there is a 
traud on the other creditors, or it is raiied by his relationg, 
and then an undue advantage is taken of the ſituation of the 
bankrupt to extort money from them. This cuts up by the 
roots the caſe of Leꝛbis v. Chaſe. W1Lsox, J. of the fame 
opinion. I think this clauſe, by a fair conſtruction of the 
words, includes the preſent caſe : the ſtatute ſays, © conſent 
to or ſign,” and I conſtrue the withdrawing the petition 
to be a conſent. — Judgment for the defendant. 


Pla of Certificate.) On a general plea of bankruptcy under Alfop +. Price, 
5 Gee. 2. c. 30. the plaintiff may give the condition of a 3 


—  - 


— — — — 2 * Oo 


(') 2 Term Rep, B. R. 763. and ante vol. i. p. 247. (2) Aztcy p. 280. 
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bond, on which an action is brought, in evidence, to ſhey 
that he is not barred by the certificate, for the plea given by 
the ſtatute opens the whole merits of the queſtion in evident 
on both ſides. 

The defendant pleaded puis darrein continuance (1): vi, 
that on ſuch a day he became a bankrupt, and conclude 
with an averment in bar: the plaintiff demurred; and noy 

it was objected, that the plea was bad, becauſe it was nx 
alleged by the defendant that he had conformed himſelf u 
the ſtatutes of bankrupts, nor obtained his certificate. (Afr 
argument, and time taken to conſider), THE Cour wer 
clearly of opinion that the plea was bad, becauſe the defend. 
ant had not averred that he had conformed, &c. according 
to the ſeveral ſtatutes concerning bankrupts. 


Paris v. Salkeld, 
Ea. Ter. 

2 Geo. 3. C. 
2. Milli. 139. 


Willan v. But, in a more modern caſe, where, in an action on a pro- 
8 82, miſſory-note, the defendant pleaded his certificate, and thi 
r. Ter. 1932, ; 

B R. Cotes the cauſe of action aroſe before he became a bankrupt; then 

B. L. 532. being a ſpecial demurrer to this plea, ſhewing, for caule, 
that the defendant ought to have ſhewn in his plea, that he 
had conformed according to the ſtatutes. HE Court 
ſaid, that it was not neceſſary, becauſe the ſtatute ha 
directed this general pleading, and if the defendant has not 
conformed, it is matter of evidence; and they denied the cal 
of Paris v. Salkeld, to be law. 

Charlton v. 


harlton : But a plea of bankruptcy muſt ſtate that the cauſe 4 aftirn 
_ Hi. T*-accrued before the bankruptcy.—This was an action d 
3 Ter. Rep 156, covenant, and the declaration was for a ſum of money pan- 
ble under a covenant, in an indenture of co- partnerſhip be- 
tween the plaintiff and the defendant, on certain days alter 
the diſſolution of the co-partnerſhip, averring, that the pat. 
nerſhip was diſſolved in March, 1787: the defendant plead 
ſeveral pleas, among which was the following: that the de. 
fendant, before the exhibiting of the bill of the plaintiff, u 
wit, &c. became bankrupt; and that the ſaid indenture i 
the ſaid declaration was made before ſuch time as the ſaid difeni- 
ant ſo became a bankrupt; concluding to the country. 10 
this there was a ſpecial demurrer, becauſe it was not alleged 
that the cauſe 7 action accrued before the bankruptcy of tit 
defendant, and joinder in demurrer. In ſupport of the &- 
murrer it was urged, that the plea was bad, becau'e it di 
not purſue the form preſcribed by the ſtat, 5 Geo, 2. C. 35 
ſ. 7. ; which enables a bankrupt who is ſued, to plead, ch 
the cauſe of action aroſe before the bankruptcy. On be 
other ſide, it was contended, that the defendant could not, 1 
ſtrictneſs, plead that the cauſe of action accrued before de 
bankruptcy, though the indenture were executed before, be- 


— 


— — . W Ad — 9 


(i) See vol, i, P. 19. cue 
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cauſe it was the bankruptcy which put an end to the part- 
nerſhip. SED PER CUR, This plea cannot be ſupported, 
In the firlt place, it is bad as a plea at common law: and in 
the next, it is not warranted by the ſtatute, which has pre- 
{cribed a particular form of plea. But as this was a certain 


| ſum of money payable at all events on a future day, the 
& plaintiff might have proved it under the commiſſion with a 
W rebate of intereſt; and as the ſtatute has given the defendant 


a Tight to plead generally that the cauſe of action aroſe be- 


E fore the bankruptcy, he is intitled to prove this defence on a 
plea that the cauſe of action aroſe before the bankruptcy. 


judgment for the plaintiff on this plea. 
A plea of bankruptcy need not be ſigned by counſel, —In Leigh q. t. v. 


| this caſe the defendant having pleaded his bankruptcy, and the Monteiro, 


plea not being ſigned by counſel, judgment was ſigned by the 77 58s. 3 BK. 


plaintiff: this being moved to be ſet aſide, on the ground of & qer, Rep. 486. 
irregularity, it was oppoſed, on the ground, that it was al- 
ways conlidered as a ſpecial plea, and, as ſuch, was filed 
with the clerk of the papers. BuT the Court faid, that 
this plea did not require the ſignature of counſel. Rule ab- 
ſolute. 
If an executor or adminiſtrator ſue a defendant who pleads tun ere. 
tie general plea of bankruptcy, which, at the trial, is found Nortolk, 
ſor him, the executor or adminiſtrator is not liable to coſts Mie "Toſs 
Ko ol . zt Geo. 3. C. 
under the ſtat. 5 Geo. 2. c. 30. ſ. 7— To an action of al- 1. Blat. 38. 
ſumplit on promiſes made to the plaintitt's teſtator, the 
detendant pleaded the general plea of bankruptcy, and ob- 
tained a verdict : and now it was moved, that the pro- 
tonotary might be directed to tax the defendant his coſts, 
on the ground that, by the ſtat. 5 Geo. 2. c. 30. f. 7. if a 
b:nkrupt be ſued for a debt due before the bankruptcy, 
and it a verdict paſs for the defendant, or the plaintiff ſhall 
become non-ſuited, or judgment be given againſt the plain- 
til, the defendant ſhall recover his full cats.“ Bur THE 
CounT held the plaintiffs not liable to coſts, being clearly 
of opinion, that the ſtat. 5 Geo. 2. c. 30. ought to be con- 
ſtrued in the ſame manner as the ſtatutes 23 Hen. 8. c. 15. 
and 4 Fac, 1. c. 3. which firſt gave coſts to defendants, 
where they gained a verdict : which ſtatutes, although they 
are general in their expreſſions, and make no exception of 
the caſe of executors and adminiſtrators, have been uniformly 
holden (1) not to extend to executors and adminiſtrators.— 
Rule retuſed, 
But if an executor, who becomes bankrupt, plead a falſe Howard e« a! v 
plea, after the commiſſion iſſued, he is liable to execution for 1 
3 


the yt g : . . il. Ter. 
s—On a motion for ſetting aſide a feri facias, and 18 3. B. R 
5 3 Purr.1 368. 


1 Slack. 400. 


(1) Ce. Elia, 65. 503. Cre, Jas, 229. : 
reſtoring 
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reſtoring the monies levied, it appeared, that the derendart 
was a bankrupt, and had obtained his certificate, but he. 
tween the time of the iſſuing the commiſſion and the time of 
obtaining the certificate, he had pleaded a falſe plea, vir, 
that he had no aſſets , when, in fact, he had ſome afſey 
which was found againſt him, and thereupon the plaintiff 
had judgment de bonis teſtatoris, fi, Ic. and againſt the ck. 
fendant himſelf de propriis for the coſts, PER CUR, Th: 
pleading a falſe plea was the bankrupt's own act, and hi 
own fault; and the judgment and execution de beni, proprii, 
for coſts, was fingly owing to this his falſe plea ; which was 
ſubſequent to the fing of the commiſſion, conſequently it 
could not be a debt proveable under the commiſſion: it is 
therefore not diſcharged by the certificate. 


Barbers' Company. 


The Court held, that the ſtatute of 32 Hen. 8. c. 42. by 
which the barbers and ſurgeons of London were made one 
company, and incorporated, continued in force as to ile 
barbers, notwithſtanding that of 18 Geo. 2. c. 15. which 
ſeparates them from the ſurgeons : and that the latter ſtatuts 
only means to diſſolve the union between the two compalies 


Baron and Feme. 
Potber of the Iluſband over the Perſon of his Wie. 


"The huſband may ufe neceſſary coercion, where the wile 
is inſane, This gentleman's wife having ſworn articles dd 
the. peace againſt him and others, and it having appeared 
tully to the Court, as well upon ſome collateral motions, 45 
upon his own affidavit now produced, “ that he had newt! 
* uſed any force againſt her, any otherwiſe than whiat 
« was neceſſary to the care and cure of her, as a perten 
„ diſordered in her mind, and this too in purſuance of tit 
& advice of an eminent phyſician; and that he had newt, 
ce in any other reſpect, treated her with any ſort of il|-ulage, 
but quite the contrary.” TE CourT ordered his fe. 
cognizance to be diſcharged, and that all proceedings agaiil 
him be ſtayed. 

But, the Court will not deliver a wife out of the hands . 
her friends, into the cuſtody of the huſband, where it is clear 
that he has uſed her ill, and ſhe actually ſwears the pee 


agaialt him. Aune Gregory, the wife of Abraham C. 
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t WS was brought up, upon the return of an habeas corpus directed 
0 her mother and uncle, which had iſſued at the application 
eg ot her huſband ; the appeared to have been very ill- uſed by 
vit ber huſband, and to have, thereupon, fled from him, and 
ien W come to the defendants for cant way and proteCtion ; and the 
ite & was ready to ſwear, and actually did ſwear, the peace againſt 
* bim. Tur CoURT would not order her to he delivered to 
The ber huſband, as his counſel demanded : but, on the con- 
* vary, told her, “ ſhe was at liberty to go where the thought 
it proper;“ and offered her, and (at her requeſt) gave her a 
Hh | tipltaff to ſecure her from any inſult in her return to her 
Vp" $ friends. 
It 18 
| What Intereſt the Huſband ſhall have in Right of bis 
Wife. 
A man poſſeſſed of a term of years, in right of his wife, as Thruſtout +. 
executrix of her former huſband, has power to grant and con- Coppin, 
, vey the ſame.— In ejectment, the caſe was as follows, a man e C. 
+ Þ) being poſſeſſed of a beneficial leaſe of a term for years of the 3 Will. < ng 
* premiſes in queſtion, in right of his wife, as executrix to her 2 Black, 301. 
* former huſband, grants and releaſes all his right, title, and 
_ tereſt, of and in the ſame premiſes, to the leſſor of the 
1 plinif, Tux Quksriox was, Whether the huſband, by 
lt, te marriage, had ſuch a title to the leaſe veſted in him, that 
he could transfer and convey the ſame to the leſſor of the 
plaintiff, ſo that he could recover in this action: the caſe was 
argued, and the Court took time to conſider: And now 
Dt Grey, Ch. J. delivered the opinion of the Court, that 
; the leſſor of the plaintiffs was intitled to recover; and this 
£ principally, becauſe the huſband may adminiſter in the right 
4 of his wife, without her conſent, though ſhe cannot admi- 
wiſe iter without the conſent of her huſband: ſo held by Brian, 
es of 2 Hen, 7. 15. See alſo Dier. 166. b. Salk. 306. Bro. 
-ared Exec. 46. 96. 118. 151. 1 And. 117. Fitz. Exec. 23. 
Sy * 5 G. 27, Swinb. 342. Dier. 183. Cro. Eliz. 28. Ar- 
level mia v. Bedgood, directly in point. Cro. Fac. 318. Moor, 54. 
wliat ad if the huſband can adminiſter jure uxoris, without her 
fon conſent, it is incident to the power of adminiſtration to ſell 
f the r diſpoſe of a term of years: And, therefore, Per Tor. 
ever, CUR, Poſtea to the plaintiff (1). : 
late. lf a ſeme ſole, intitled to the profits of an eſtate veſted in piſon v. 
le- ruſtees for her ſeparate uſe, conveys them to a married wo- Atkinſon, 
aut wan, for her ſeparate uſe, without the interpoſition of a Mic. Ter. 
nuſtee: and afterwards marries, and the truſtees, without 34,02; 3- BR. 
B; of 4 , 5 Ter. R. $34: 
clear — * 
1Cace 


(1) See the caſes of Ank-rfein v. Clarke, in vol. i. 346, 
Vox. II. U notice 
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notice of the conveyance pay the profits to the grantot, fh 
huſband of the grantee cannot maintain an action againſt th 
grantor's huſband for the money, as money had and receire! 
to his uſe At the trial of an action of aſſumpſit for 400. lat 
and received to the plaintiff's uſe, the caſe appeared to be ti 
« L. Stoddart deviſed ſome lands, under which collierics here 
« ſince hien diſcovered, to three truſtees, in truſt, to fell for 
« the benefit of certain perſons, of whom the defendant's 
« wiſe, one of his daughters, was one; and until fale i 
« reccive the rents and profits, and pay a certain portion tg 
* the defendant's wife, for her ſole — ſeparate uſe, excly. 
« five of the control of any huſband ſhe might marry. The 
« land was not ſold, but the truſtces let the collieries. Th 
. defendant"s wiſe, before her marriage, conu-yed one-eighth 
« part of the profits of theſe collieries, not to a truſlce, but t 
« the plaintiſf's wife, to her ſole uſe, excluſive of her huſband: 
« control, fe being then married, The truſtees under Si. 
« dart's will having received the rent, and paid over to the 
« defendant's wife her ſhare, without notice that the had 
& conveyed any part of her intereſt to the plaintiff's wite 
this action was brought by the plaintiff alone againſt the 
« defendant, to recover one-eighth part of the rent. It wa 
„ objected, on the part of the detendant, that the truſters 
« under Stoddart's will muſt be conſidered as truſtees for the 
« plaintiff's wife, there being no truſtecs appointed in the 
% conveyance to her to protect her ſeparate intereſt, and 
« that the plaintiff, her huſband, was not intitled to any 
« part of this money; or, that if he could ſue at all, tie 
« wiſe ought to have been joircd with him.“ A ver 
was taken for the plaintiff, reſerving the point; and, zc- 
cordingly, a rule having been obtained to ſhew cauſe why 2 
nonſuit ſhould not be entered. Cauſe was ſhewn,—Pzr CU,. 
A Court of equity will, in {ſome caſes, conſider the huſband 
as a truſtce tor his wife, where her intereſt cannot otnerwie 
be ſo etteCtually protected. But here are other and better 
protectors of her intereſt, namely, the truſtees under the 
will, in whom the legal eſtate is veſted, and who may by 
conſidered as truſtees for her. In this caſe the intereſts dt 
the huſband and wife are directly in oppoſition to each der: 
and if we were to permit the huſband to recover this moe), 
which was intended for the ſeparate uſe of the wite, ve 
{hould deltroy that ſeparate right. The plaintiff or his wie 
ſhould have given notice to the truſtees not to pay over ws 
money to the defendant ; and, for their default, they ought 
to be anſwerable.— Rule tor a nonſuit abiolute, 
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How far the Huſband ſhall be anſwerable in reſpect of 
his Wife, 


A huſband is not bound to maintain his wife's child by a Tubb a +, 

former huſband. —This was an action on a coveuunt, in Hu, 4. 
which the defendants, who were father and ſon, after reciting an ee B. R. 
that ditferences had ariſen between the ſon and his wife, aud 3 Ter. Reg. 118. 
that they had agreed to live ſeparate, covenanted to the plain- 
tifs to pay the wife an annuity of 5ol. a year, and to pay 
all the debts contracted by her, which her huſband was by law 
liable to pay. The breaches aſſigned were (amongſt others), 
that the wiſe had then contracted a debt of 50. 15s. gd. to 
J. Brighton, tor neceſſary board and lodging, and otuer ne- 
ceſlaries, and for money paid and laid out for neceſſaries for 
Mrs. Harriſon, and one John Perrin, her infant ſon by a former 
huſband, at her requeſt. On the trial it was agreed, that a 
verdict ſhould be taken for the plaintiffs, but that an account 
of the particulars of the ſeveral demands ſhould be ſtated by 
an arbitr...; : in order that the opinion and direction of the 
Court might be taken on the conſtruction of the above co- 
venant: and upon the taking of ſuch account, ſeveral of the 
Items appeared to be for the maintenance of her infant fon by 
a former huſband, PER Cox. In the caſe of Rex v. Mau- 
day, 1 Stra. 190. it was held, that a huſband is not bound to 
maintain his wife's mother. And the Court, in that caſe, re- 
verſed the order of maintenance, on the ground that the ſta- 
tute of Elizabeth, c. 2. ſ. 7. only extends to natural relations. 
Therefore, on the authority of that caſe, we are of opinion, 
that the huſband is not liable for the expences of maintaining 
tie wite's child by the former huſband; and, conſequeut.y, 
that thoſe articles in the account mult be diſallowed. 

The huſband is not liable to anſwer for the contract of the Govier v Han- 
wife, where ſhe has committed adultery.—In this cafe, the K. 
detendant, having committed adultery with a woman of the ; Tor. Rep. 603. 
name of Bazeley, whom he had brought home, treatel his 
wife with great cruelry, and finally turned her out of doors: 
then the wife committed adultery, after which the offered to 
return home, but her huſband would not receive her. On 
the trial of an action of aſſumpſit, brought by the plaigtict, 
tor her board and lodging ſubſequent to that time, Mr. Juſtice 
BULLER was of opinion, that the huſband was not bound 
to receive the wife after-ſhe had committed adultery, and 
conſequently was not bound to ſupport her, and he directed a 
verdict for the defendant, with liberty for th: plant ts 
move to enter a verdict for him, if the Court .{:vuld be of 
opinion, that the defendant was liable. A rule to ſhew cauſe 
being moved for, THE Cour faid, that though his preciſe 
cate did not appear to have been controverted befſo 28 
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robably becauſe the point had not been doubted ; and thy | 
it muſt be governed by the ſame principle on which it he during 
been determined, that the huſband is not liable in caſes wher: G liable | 
the wife goes away with an adulterer: that this was not a amor 


A 


modern rule, but was mentioned in Co. Lit. 32. a. that it i for nec 
wife go away with an adulterer, the loſes her dower : that had be 
the queſtion depended upon this, Whether the neceſfaris evidend 
were provided before or after the wife had committed adul. pleaſur 
tery ? if after, the action could not be maintained; and tha crown, 
in this caſe, if the wife had inſtituted a ſuit in the eccleſiaſtical ut nat 
court againſt the huſband for reſtitution of conjugal 71ghty own uſe 
they would not have aſſiſted her. — Rule retuted. huſban 
ut if the huſband permits the wife to remain in his houle, or agre 
he will be liable to anſwer for her contracts, though ſhe may contrib 
have committed adultery, unleſs the plaintiff knew, or ougſ: ſhut hi: 
to have known, the circumſtances under which the was li. ſervants 
ing. —This was aſſumpſit, for neceſſaries ſold to the defends reputed 
ant's wife and children. Some time previous to the delivery | ſje C 
of the goods, the defendant having diſcovered that his witz liable tc 
kept up an adulterous intercourſe with another man, ſ{eparatc ought n 
himſelf from her, leaving her in poſſeſſion of the houſe which | paration 
had inhabited, together with two children bearing his name: againſt 
in this houſe ſhe was living in a ſtate of adultery, at the periol was ob] 
when the goods in queſtion were delivered: the defendant elle: ey 
had made no regular proviſion for his wife. At the tn), lion is 
EVYRT, Ch. J. was of opinion, that if the plaintiff knew, or not wha 
ought to have known, that the ſeparation proceeded from ti liſtence 
adultery of the wiſe, the jury ſhould find for the detendant; poſed to 
if not, that the plaintiff was intitled to recover, "There wis The 
a verdict for the plaintiff, And it now being moved fur a wife, co 
rule to ſhew cauſe why the verdict ſhould not be fet alicy count ſt. 
and a nonſuit entered, PER Cur. Every caſe on the facts !s in gol. f. 
peculiar to itſelf, and this is ſo different from every oth: nage wi! 
caſe which has been decided, that it muſt be conſidered a done anc 
anomalous. The verdict is clearly and ſtrictly right: the vided, by 
wife committed adultery for a conſiderable time while ſhe tormer h 
was living with her huthand ; he voluntarily yielded his be ing ſo in 
to the adulterer, and made no proviſion for her: the woman was ano 
was living in a houſe in which the was placed by the defenc- ant's wi 
ant himſelf, with two children bearing the huſband's name, defendan 
both of whom were born in wedlock : her adulterous inter- a verdict 
courſe was not proved to be known by this tradeſman : if the decauſe t 
defendant can bring it home to any other tradeſman wie u the ac 
ſhall be in the ſame ſituation as the preſent plaintiff, that he before ti 
did know, or ought to have known, the circumſtances unde! Hardy, þ 
which the wife was living, the defendant may, perhaps, be 7. Hug he 
able to prevent another verdict paſſing againſt him, — Rui 
refuſed. — 
A voluntary (i) In thi 
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A voluntary penſion granted to the wife by the crown”Thompſon . 
Hervey,Hil. Ter. 
$ Geo. 3. B R 
4 Burr. 2177. 


during pleaſure, ſhall not exempt the huſhand from being 


F liable to be ſued by his wife's creditors, for neceſſaries. On 


a motion for a new trial, in an action againſt the d:fendant, 
for neceſſaries furniſhed to his wife at Briſtol, where there 


E had ocen a verdict for the plaintiff: it appeared, from the 


evidence given at the trial, that the wife had a penſion during 
pleaſure from the crown, determinable at the will of the 
crown, of 3ocl. a year, granted to her in her own name, 


| but not by any agreement, or otherwiſe, appropriated at all to her 
aun w/e: that at her return from Briſtol, the defendant, her 


huſband, ſhut his doors againſt her; that he had never made, 
or agreed to make, any ſeparate allowance to her, or had 
contributed any thing towards her ſupport ſince he had ſo 
ut his doors Saves her; nor had ſhe any uſe of his table, 
ſervants, or equipage, and there was evidence of his being 
reputed to have an income of about 1,800. per annum.,— 


| {HE CoURT were extremely clear, that the huſband was 


liable to this action, and that the verdict obtained againſt him 
ought not to be ſet aſide. There was no agreement for a ſe- 
paration : but he has ſent her adrift by ſhutting his doors 
againſt her: as ſhe had no admittance into his houſe, ſhe 
was obliged to procure lodging and maintenance ſome where 
elſe; every man is obliged to maintain his wife, The pen- 
Lon is only a valuntary grace and bounty of the crown; 
not what every creditor of he1's, even for her neceſſary ſub- 
liſtence ſuitable to her degree and rank of life, can be ſup- 
poſed to give her credit upon. Rule diſcharged. 


A 


= 


The huſband. cannot be ſued alone for the debt of his Mitchinfon v. 


wite, contracted before marriage. In aſſumpſit, the firſt Hewſon, Tr. Ter. 


37 Geo. 3. B. R. 


count ſtated, that the defendant was indebted to the plaintiff : . N %. 338. 


in Fol. for work and labour before the defendant's intermar- 
rage with Ann his wife, and while the ſaid Ann was a widow, 
done and performed, and for divers medicines found and pro- 
vided, by the plaintiff, for her, and for her three ſons, by her 
tormer huſband, at her ſpecial inſtance and requeſt, and be- 
ing ſo indebted, the defendant promiſed to pay, &c. There 
was another count, for work and labour, &c. for the deterul- 
ant's wife, before her marriage with the defendant, The 
defendant pleaded the general ſuc, and the plaintiff obtaine( 
a verdict for 100. 185,—[t was moved in arreſt of judgment, 
becauſe the wife ought to have been joined with the huſband 
a the action, the, cauſe of action being a debt of the wite's 
defore the marriage. For which, was cited Robinſon v, 
Hardy, Keb. 281. 440. and Drue v. Thorn, All. 72. alſo Rann 
F. Hughes ( 1), to ſhew that the promiſe mult be A 

with 


—— — 


— — — 


. (i In this caſe, the declaration tated, that an arbitrator awarded that the de- 


Us inteſtate ſhould pay to the plaintiff 's teſtatotr 983%. That'the detendant's 
D weckate 
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with the conſideration. And here, the huſband is only liabe 
to pay this debt in right of his wife, in certain events; hut 
this is an attempt to make him liable in his own right, and u 
all events. TIE Covrr, after argument, thought, that ac- 
cording to the beſt authorities on this ſubject, the afin 
againſt the huſband aline could not be ſupported ; obſerving, that 
the caſe cited from Alleyn, was a direct authority in point. 
And, therefore, they made the rule for arreſting the judgment 
abſolute. 


* 


inteſtate afterwards died poſſeſſed of effects ſuſficient to pay: that admin trim 
was granted to the defendant ; that Mary Hughes died, having appointed the plan- 
tiffs her executors; that at the time of her death, the ſaid ſum of g983/. was ung, 
« by reaſon of which firemiſes, the defendant, as adminyiratrix, became liable ts cin 
the plainiffs as exec the ſaid ſn, and being ſo liable fie, in conſederanien tif, 
undertook and frromiſed to ray, Sc. The defendant pleaded nan aſſumpſit; Aal. 
miniſtravit ; and len edminiſtravit, except as to certain goods, &c, which were wt 
ſufficient to pay an outſtanding bond debt of the inte ſtate's therein ſet :orth, &, 
The replication took ifſue on all theſe pleas. Verdict for the plaintiff on the fit 
iſſue, and for the defendant on the two laſt; and on the fir ff, a general judgment wal 
entered in B R. again}? the defendant de bonis propriis. This judgment was reverſed 
in the Exchequer chamber; and a writ of error was aftoywargs brought in the Howe 
of Lords, where, after argument, tie following queſtion was propoſed to the jute 
by the Lord Chancellor. WHeTHrn lumcient matter apprared upon the dec/atis 
tion to wanant, after vert, the judgment againti the defer Jant in error in her pts 
ſonal capacity?“ Upon whici, the Lord Chief Baron Stynser delivered the opinion 
of the Judges inter alia t u¹νů⁸ The declaration fates, that the defendant being . 
lebted at odminiftratrix promiſed to pay when requeſted, and rhe rudgment t A 
the defendant penerally The being indebted, is of itielf a ſufficient conſideration 
ground a promiſe, but 1/2 feromiſe maſt be cte vtenſive with the confederation, i nt 
particular confederation of fat can tes found hire to warrant the exterfiun of it age 
che defendant in her own c city. If a perſon indebted in one right, in conſidera 
of forbearance for a pariicular time, promile to pay in another right, this convenience 
will be a ſufficient conſderation to warrant an action againſt him or her in the latter 
right: but Acre no ſufficient confideraticn eecurs to ſuſiſiort ins demand againſt AY 0 
her ſrerſonal caſrarity ; for ſhe derives no advantage or convenience from the provite 
here made. For if I promiſe generally to pay upon requeſi what I was liable to p 
upon requeſt in another right, 1 derive no advantage or convenience from this p. 
miſe, and therefore there is not ſuſſicient conſideration for it, Hut it is faid, tu 
this promiſe is in writing, that takes away the neceflity of a conſideration, and ob- 
viates the objeftion of mdum fraftur, for that cannot be where the promiſe is mu 
in writing ; and that after verdict, if it were neceſſary to ſupport the promiſe, tha 
it ſhould be in writing, it will, after verdict, be preſumed that it was in writing 100 
this laſt is certainly true; but that there cannot be nudum fraftum in writing, v. 
ever may be the rule of the civil law, there is certainly none ſuch in the av 


- England. But it is faid, that the itatute of frauds has taken away the neceſi'y ® 


ꝛuy confideration in this caſe ; the ſtatute of frauds was made for the relief oi g. 
ſonal repicſentatives and others, and did not intend to charge them further than 
common law they were chargeable, The words are merely negative, and that el 
ecutors and adminiftrators ſhould not be liable out of their own eſtates, vnlets © 
azrcement upon which the action was brought, or ſome memorandum thereof v 
in writing and ſigned by the party, But this does not prove that the agreement ** 
fill not able to be tried and judged of as all other agreements merely in writing * 
by the common law, and does not prove the converſe of the propoſition, that when » 
writing the party mutt be, at all events, liable. He ſaid, that all his brothers n- 
curred with him that, in this calc, there av2s not a ſufficient cenſideration ts ju £/1rt 1% 
demand as 4 fer ſonal demand agamſ the defendant, and that its Wing now jul 6d '0 
have been in toriting makes mo difference, Judgment in the Exchequer-chambet , 
urmed — Ran and another, executors of Mary Hughes, v. Iſubella Hig htty 60 
Pratzix of J. Hug les in error ; Dom. Proc 7 Jer, Rep. 3 50. 
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\f a feme covert, without any authority from her huſband, 
contract with a ſervant by 3 the ſervant having per- 
formed the ſervice ſtipulated, may maintain aſſumpfit againſt 
the huſband, —By articles of agreement under ſeal, between 
Mrs. Cuyler, the detendant's wiſe, and a Mr. Lato of the 
one part, and the plaintiff of the other part, Mrs. Cuyler 
agrecd to take the plaintiff with her to Barbadoes, in the 
capacity of a waiting-maid, to pay her 214, per annum, as 
long as ſhe continued in her ſervice, and to pay for her paſ- 
ſage to Barbadoes, and other incidental expences that might 
ariſe in the courſe of the voyage, as alſo her paſſage home 
to England, in caſe Mrs. Cuyler ſhould diſmiſs her from the 
ſervice, &c. Mrs. Cuy/er not having paid the plaintift's 
paſſage home from Barbadoes, the plaintiff brought an action 
of aſſumplit againſt the defendant. On the trial, it appeared 
in evidence that when Mrs. Cuyler entered into the engage- 
ment ſhe was about to ſail to Barbadoes from this country to 
join her huſband, General Cuyler, but it did not appear that 
ſhe was acting under any written authority from the general. 
lt was objected that the action was miſ-conceived, for that 
the plaintiff ſhould have ſued upon the deed : but the judge 
over-7uied the objection, and there was a verdict for the de- 
tendant, with leave to move to enter a nonſuit, if this Court 
thould be of opinion that the action could not be ſupported ; 
which motion having been made — PER LORD KEN NON, 
Ch J. (after cauſe ſhewn), As to the form of the action, | 
am of opinion that afſumpſit will lie. The covenant hy 
Mrs. Cuyler cannot bind her huſband, the having no autho- 
ity to bind him by a deed, Beſides, in executing a deed for 
the principal, under a power of attorney, the proper my is 
to ſign in the name of the principal. And with regard to 
Law, the contract of a guarantee, or ſurety, under ſeal, does 
not, by operation of law, extinguiſh the debt of the prin» 
cipal =PER CURIAM, Rule diſcharged, 


How far a Feme Covert is perſonally anſwerable. 


A feme covert is liable to anſwer perſonally for a crimi- 
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35 Geo. 3. B.R, 
6 Ter. Reg. 170. 


Rexv Elen Tay- 


nal ottence; and though it may have been committed by her lor, late Bent, 
previous to her marriage, ſhe is {till the object of the law, as Ea, Ter 5 Geo. 3 


to criminal juriſdiction, — The defendant was brought up by 
babeas corpus from Lancaſhire, having been committed to the 
houſe of correction for diſobeying an order of two juſtices, 
* adjudging her child to be a baſtard, and ordering her to 
© maintain it, by paying 8d, a week, tor ſo long a time as 
* the child ſhould be chargeable to the pariſh ;” there to 
rcnain without bail or mainprize, except the ſhall put in 
lutficient ſurety © to perform the ſaid order, or elſe, &c. or 
U 4 
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be otherwiſe diſcharged. by due courſe of law.“ She yy 
unmarried when the child was born; but was now mami 
to Taylor: two objections were taken; 1ſt, that the juſt 
had no power under the ſtat. 18 Eliz. c. 3. to make thi 
order of maintenance, ſhe being then a married woman, a 
incapable of having any property; beſides the huſband ou 
to have been ſummoned: 2dly, that by the 18 Eliz. the 
Juſtices are obliged to commit to the common gaol, and here i 
was to the houſe of correction. Lo RD MANSFIELD, C.. 
A feme covert is liable to be proſecuted for crimes commit! 
by her: this woman has diſobeyed the order of the juſtice, 
and the 18 El:z. c. 3. preſcribes the puniſhment here in. 
flicted upon her: there is no need to ſummon the huſband u 
a criminal proſecution againſt the wife: 2diy, tis within the 
6 Geo. 1. c. 19. ſ. 2. which authorizes the juſtices to com 
mit vagrants and other criminal perſons, charged with {mal 
offences, EITHER to the common gaol, ox houfe of ca- 
rection; for the is committed for an offence, and for want 
of ſureties; 'tis therefore within the proviſion of that ad, 
and a legal commitment: and it is better for her than x 
commitment to the common gaol, WILMor, J. The 
18 Eliz. expreſsly conſiders the producing baſtards as 1 
offence : not only the getting or bearing the child, but the 
leaving it to be a burthen on the pariſh, and defrau ling the 
relief of the true poor of it: — the juſtices may order 
a proper puniſhment, and alſo take order for tie maintaining 
the child, in relief of the pariſh, they may do either dt 
both: matrimony does not purge the crime: ſhe is ſtill the 
object of the law, as to criminal juriſdiftion : ſo was the 
caſe of the woman ſelling gin, 2 Strange, 1120. there was 
no need to ſummon the huſband: the huſband is nor liabe 
for the criminal conduct of his wife: 2dly, and if it bes 
crime, ſhe is a criminal offender within the 6 Geo. 1. 2d 
may be committed to either priſon, as the juſtices think pro- 
per; and it is for the eaſe, benefit, and advantage of tit 
party committed, to ſend her to the houſe of correction rathe! 
than to the common gaol. YATEs, J. All offences art 
perſonal, and no change of the offender's circumſtances cin 
diſcharge her: the hutband was no object of the law; the- 
fore there was no need to ſummon him. As rox, J. con- 
curred.— PER Cur. Unanimouſly remanded. 
Corbett v. Poel- A feme covert living apart from her huſband, and having 
nitz and Ann, a ſeparate maintenance, may contract, and be ſued as a f 
ig „ el. — The declaration ſtated, that the defendant An, befor! 
26 Geo. 3. B. R. her intermarriage with Baron Pzelnitz, was the wife of Lord 
1 Ter, Rep. 5. Percy; that afterwards they agreed to live ſeparate ; that c 
cordingly ſuch ſeparation = place; and that, the defent- 
ant Ann had a competent maintenance of 1600). per ann 
ſettled on her by deed, That afterwards, the ſaid Aun, 6" 
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* miermarriage with the defendant, Baron Poelnitz, and 
li /be was ſo covert with the faid Lord Percy, and alſo 


n /be ſo lived ſeparate and apart from the ſaid Lord Percy, 


and alſo whil/t her ſaid maintenance from the ſaid Lord Percy 
vat duly ſecured and paid to her, to wit, on the 29th of No- 
vember, in the year 1776, at London aforeſaid, &c. in con- 
fideration that the plaintiff, at the ſpecial inſtance and re- 
queſt of the ſaid defendant Ann, and for and in conſideration 
of the ſum of gool. paid by one Abraham Chambers to the 
ſaid Aun, had then and there become held and firmly bound, 
together with the ſaid Ann, to the ſaid Abraham Chambers, by 
their joint and ſeveral bond, in 1800. conditioned for the 
payment of an annuity of 150%. during the natural life of 
the ſaid Ann, and had alſo at the like ſpecial inſtance and 
requeſt of the ſaid Arn, together with the ſaid Ann, executed 
a warrant of attorney for confeſſing judgment on the ſaid 
writing obligatory for 180o/l. and coſts of ſuit, at the ſuit of 
the 0 Abraham Chambers, undertook, and to the ſaid plain- 
E tf then and there promiſed faithfully, to indemnify him 
againſt the ſaid bond and warrant of attorney: that after- 
wards, and after the ſaid promiſe, the marriage between the 
ſaid Lord Percy and the aid defendant Ann was diffolved by 
att of parliament, by which the ſame proviſion of 1600/. per 
annum was continued and ſecured to her for her life: that 
afterwards, in March, 1780, the ſaid Ann was married to 
the defendant, Baron Poelnitz: that afterwards, and after the 
marriage of the ſaid Ann with the ſaid Baron Poelnitz, to wit, 
on the 29th of Auguſt, 1789, 2621. 10s. became payable to 
the ſaid Abraham Chambers, by virtue of the condition of the 
{id bond, for one year and three quarters, _— on the 
ſaid 29th of Auguſt, 1780: that afterwards, the ſaid Jbra- 
ham cauſed to be entered of record, upon and by virtue of 
the ſaid warrant of attorney, a judgment in his majeſty's 
court of King's Bench, at Weſtminſter, as of Trinit 
Term, in the twentieth year of the preſent king, at the ſuit 
of the ſaid Abraham, againſt the ſaid Arn and the ſaid plain- 
tiff, vpon the ſaid writing obligatory for the ſaid ſum of 
180cl. and 63s. for coſts ; whereupon the plaintiff, to pre- 
vent his being taken in execution upon the ſaid judgment, 
afterwards, on the 6th of November, 1780, was obliged to 
pay, and did pay, to the faid Abraham Chambers the ſaid 
ſur of 262“. 10s. together with 51. 195. for coſts; yet that 
the ſaid Baron Poelnitz, and Ann, had not paid him, the ſaid 
plaintiff, the ſaid ſums of 2621. 10s. and 5/. 19s. or indem- 
whed him againſt the payment thereof, &c. Plea, the 
general iſſue. And verdict for the plaintiff. Motion in 
arreſt of judgment, —LorkD MANSFIELD, Ch. J. The facts 
in a narrow compaſs, and admit of no doubt. Lord and 
Lady Percy, by a deed, mutually agreed to live * 
neither 
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neither can break this agreement (1); and a large mains, Wl paintenar 
Nance is ſettled on her for her own private ſeparate uſe azz I Fe uo 
feme ſole to all purpoſes, the ſame as if ſhe were unmamm Wl end; 
The claim upon which this action is founded, is of a mel e (hou 
meritorious nature. Lady Percy applied to the plaintiff: he hat the | 


z Ring fes 
Barwell 
to not 
great pr 
* WHEI 
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canfidered her as a feme ſale, and became ſurety for her: fe 
romiſed to indemrafy him, and the contract was conclude 
under a firm belief on both ſides, that it was perfectly val 
and binding. In juſtice, then, the ought to pay this debt, Bu 
then, to encounter this, there is a rule of politive law, whi 
is to be adhered to and preferred, though in ſome panticula 


caſes it may ſeem productive of hardihip and opprefinm, nA. 
By this general rule, a married woman can have no pr p Juſtice 1 

real er penal. Her contratis are entirely and unive/aly them. 
vid; for her contracts even for necefſaries are the cantrath i ae 
her huſpand : ſhe cannot be ſued or be taken in execution. Thi cont: er 
is the general rule. But then it has been properly faid, tut rg 
as the times alter, new cuſtoms and new manners ariſe : thek whoſe © 
occation exceptions, and juſtice and convenience require decaule 
different applications of thele exceptions within the principls res 
ot the general rule, The queſtion then is, Whether its ter huf 
here? I Hetber under the circumſtances of the preſent caſe a mar- In hic 
ried woman ſhould or foould not be ſued ſolely? Exceptions have Noz! 
deen made in this very caſe. Mere a huſband is in exile, s ſbanc 
has, abjured the reaim, and credit has been given to ike is muſt: 
alone, juſtice ſays ſhe muſe pay; for the huſband cannot be ju the ſha 
Sy wt is in the caſe of 8 though the caſe is 1 I in 

__ the ſame; tur there the abſence is only temporary, ne Is, 

hecauſe the huſband may come over and be ſued afterward, poted, 
Why then is it fo eſtabliſhed ? becauſe the wife acts as 2 Venanci 
lingle woman, gains credit as ſuch, receives the benefit, and as the 1 
Mall be liable to the loſs ; and where ſhe has an eftate t hv ton, as 
Heparate uſe, in juſtice ſhe cught to be liable ta the extent of i. 3 
In modern days, a new mode of proceeding has been into. ally, ; 
duced, and deeds have been allowed under which a mare! only It 
woman aſſumes the appearance of a feme ſole, and is, to all es 
intents and purpoſes, capacitated to 7 as ſuch. Jn the a lable 
cient law there was us idea of a ſeparate maintenance; but contra 
when it was eſtabliſhed, what ſaid the courts ? that the huſ)ard the ru 
Hal! net be liable even for necefſaries; and they ſaid ſo, be ſhe ga 
cauſe convenience and juſtice require it, In the preſent cal quent! 
no diſtinction has been taken at the bar, whether, ſuppoting 2 
Lady Percy to be liable, her ſecond huſhand is ſo ? And they to de | 
have done right; for ſo he muſt certainly be. The on Lanef 
queſtion then is, /Vhether a woman married, but living je) . 
rate fram ber buſband by agreement, having a large ſepurcis and Z 
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intenance ſettled on her, continuing notoriouſly to live as 4 
elt woman, contracting and getting credit as ſuch, and the 
[band not being liable, ſhall be ſued as a teme ſole? | think 
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Maine, 
ſe 81 
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artet 1 3 

n ie ſhould; it is juſt that it ſhould be ſo. 1 am of opinion 
F. % Wat the preſent caſe is quite determined by two late ones, 
„ ( Ring fend v. Lady Laneſborough, Hil. Ter. 23 Geo. 3. and 


Barwell v. Brozks, Hil. Ter. 24 Geo. 3. B. R. (1), which 


Clucel 
do not reſt upon one or two circumſtances, but upon the 


14 
ö Vauld * . * @ 1 * 
„ dur great principle which the Court then laid down, © THAT 
which & WHERE A WOMAN HAS A SEPARATE ESTATE, AND 


„ ACTS AND RECEIVES CREDIT AS A feme fole, SHE 
„ SHALL BE LIABLE AS SUCH.” There is the ſame 
juſtice in this caſe, nor can I ſee any difference between 


icular 
eon. 


- erty 
wah them. W1LLEsS, J. concurred, ASHHURST, J. It ſeems 
i o to me, that to decide the preſent queſtion we need only 
Thi conl:ider the reaſons on which the incapacities of 2 feme covert 
| that are-founded ; not on the ſame ground as thoſe of an infant, 
thel whoſe diſabilities ariſe from a want of diſcretion but firſt, 
-quir becauſe ſhe has no property; and ſecondly, becaule it would 
acip be unreaſonable to permit the wife to attect the property of 
WA ker huſband, except where he will not allow her neceſſaries. 
w in which caſe her contracts are the contracts of her huſband. 
ha Now, where a woman has a ſeparate maintenance, and the 
13 nulband cannot be charged, it follows naturally that ſhe 
wk mult; and if ſo, we cannot draw a preciſe line, and ſay, 
* mne ſha!l be liable for this, and not for that; for her incapa- 
1 * ciy, ariſing from want of property, being once removed, 
. ſne is, in my opinion, ſuable for all. But if, as was ſup- 
* poſed, the were only liable in reſpect of her ſeparate main- 
84 tenance, ſhe could not be liable generally, but only ſo long 
and as the maintenance continued, after the manner of an execu- 
by tor, as long as afſets remain in his hands. That however 
of it cannot be: if the exhauſt her whole fund, it is her own 
LAY oily, but does not render her leſs liable. As to her being 
* ouly liable in reſpect of her firſt ſettlement, ſuch a doctrine 
0 all was never before contended. If ſhe be liable at all, ſhe is 
n *. lable generally; and that not only for neceſſaries, but for all 
but contracts. I think the other two caſes govern this, and that 
"ur the rule for arreſting the judgment muſi be ps for 
bes ſhe gained a general capacity to contract debts, and conſe- 
* quently her ſecond huſband takes them; for he takes het 
ing eum mere, BULLER, J. The only conſiderable diſtinction 
der to be found between this caſe and that of Ring tend and Lady 
only Laneſborough is the non-retidence of Lord Laneſbarough : but 
ſha that is intirely done away by what the Court ſaid in Barwell 


and Brooks, that it made no fort of differcnce whether the huſ- 
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band was in England or nat, for he was not liable; which vn 
the great principle that influenced the deciſion, and not hi 
local ſituation. Hence then we have only to conſider, whe. 
ther it is poſſible to draw the line that the wife ſhall only te 
liable for neceſ/aries. And a queſtion has been made as t 
the fund that is liable; and it has been aſked, what if ſhe alin 
the whole ? The argument however ſtops ſhort ; for it ought 
to have ſhewn that the huſband would again become liable 
in that caſe : but there is no colour to 145 that, if the wif 
ſpends the whole of her ſettlement, her hand ſhall be lia 
even for neceſſaries. As to the prudence of the meaſure, tha 
is no ground on which the Court can found their decifon, 
In Lady Laeneſvorough's caſe, the only queſtion was, Whe. 
ther ſhe could acquire a capacity to contract? It was der- 
mined that ſhe could; and, therefore, as I think that cite 
muſt govern the preſent, I am of opinion that the plainif 
— recover. Rule for arreſting the judgment diſcharre, 


Hatchett v. Bad- ut in an action againſt a feme covert under ſuch circun- 


dcley, Ea. Ter. ſtances, the huſband muſt be joined for conformity fake,— 
16 Geo. 3. C. B. 


$ Black. 1079. 


This was aſſumpſit againſt the defendant, Sophia Badia. 
PLEA, non-aſſumpſit; and alſo at the time when, &c. (iz 
was married to one Robert Baddeley, &c. REPLICATION, 
proteſtando as to the marriage, that the defendant, before the 
cauſe of action accrued, elped from the ſaid R. B. and hath 
ever ſince lived ſeparate and apart from him; and thatthe 
work was done on her credit only. The defendant did not 
rejoin in due time, and judgment was ſigned for want ofa 
rejoinder. It was intended to have demurred to the replici- 
tion, but the time being flipped by accident, it was moved, 
in arreſt of final judgment, on the following grounds; 16, 
ſuppoling the facts to be true, that it did not therefore tollos, 
that ſhe was liable to be ſued alone; 2dly, that it (hould nt 
have been alleged that ſhe eloped, but that ſhe lived in adu- 
tery; 3dly, that it ſhould have ſtated the cauſe of action 
have been for neceſſaries.— DE GREY, Ch. J. The wort 
elopement 15 not a legal term, nor has any expreſs meanin; 
in the law; but it is quite indifferent in this caſe, in what 
ſenſe the wort is to be taken: the preſent caſe is not that dl 
a woman having a ſeparate maintenance, and living apart /im 
her huſband, by his expreſs permiſſion; but of a wie, depamug 
from her hutband's houſe, without his conſent : ſhe 15, 1 
every view, even in reſpect of dower (unleſs adultery be 
roved), a feme covert; and, as ſuch, can neither ſue not 
ſued alone: this is the general law: the exceptions to tl 
are ;—1, local cuſtoms, as in the city of London, wiere 2 
eme covert, being a ſole trader, may be ſued: but there 7! 
huſband muſt be joined in the action at the outſet, for conform: 
-—2dly, the wife of an exile ; one abjuring the realm ; of, he- 
haps, one profeſſed; who are looked upon as dead, in Jaw: 
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Z, the ſame law has been extended to caſes ſomewhat 


1 vs 

ot his like the former, as the Ducheſs of Maxarine's caſe, whoſe 
whe. $},uſband lived in France :—all theſe are by the acts of the 
iy be huſband; but no act of the wife can ever make her liable to 
45 to be ſued alone; if ſhe can be ſued, ſhe can ſue, acquire pro- 
ala perty, releaſe actions, execute deeds, &c. which would over- 
nen turn firſt principles; on the whole, therefore, I am clearly 
able of opinion, the defendant is not in a capacity to be ſued aline. 
ui GovLD, J. The replication is ill pleaded: elopement is a 
lubl word of too vague and uncertain a meaning: it adultery is 
tha intended by it, it ſhould not be thus inſuwated, bur plainly 
Gon. expreſſed. BLAcksToNE, J. It ſeems to be ſuppoled, by 
Vhe. the argument, that if the huſband is not bound to pay this 
my debt, it follows that the wife may be compelled alone, but 
cal this is no legal conſequence: I think, in this caſe, that it 
ink 6annot be recovered of either ; but be that as it may, I am 
ol clearly of opinion, that in ns caſe can any teme covert be ſued 
om. alone, except in the known cafes of abjuration, exile, and 
BY me like; where the huſband is conſidered as dead, and the 
150 woman as a widow ; or elſe as divorced @ vinculs: the contrar 

i doctri e militates againſt the firſt principles of the Englith 
108, law, which conſiders the woman's powers, nay, almoſt her 
» the very being, as ſuſpended, during the coverture: ſhe and her 
hath huſband may plead non e/t faftum to her bond, Salk. 7. 
u the b od. 311. 2 Pere Vm. 144 It judgment be had 
I nat aga nſt her, or ſhe be outlawed, her Lufband and ſhe may 
7 reverſe it by writ of error. Bro. Abr. Er. 173. The very 
Ke forms of the action demonſtrate the ſame thing.” If ſued 
wel zone ſhe can have no addition (as in the cafe at bar), which 
16, is in the teeth of the ſtatute 1 Her. 5. c. 5. If ſued by her 
low, maiden name, it is mifnomer, 6 Mod. 311.: if by her huſ- 
] not band's name, and as widow, it is the like: ſhe cannot put in 
al- dall without her huſband, Crs. Fac. 445. And, as the pre- 
n 10 vous ſteps are thus embarraſſed, ſo, after judgment, the 
bet remedy mult prove defective. No elzgit can go againſt her 
nin? lands, elle this would be a mode ot alienation by a feme 
what overt without a tine: it would be endleſs to purſue this 
1 of Kea through all its legal abſurdities, and, therefore, I am 
from dearly of opinion for arreſting the judgment. NARES, J. 
ug concurred in opinion that no a&7ion world lie againſt a feme 
5, in covert without her huſband. Judgment arreſted. 

y be do allo, in aſſumpſit, by Alexander Lean againſt Sarah Lean v. Schuta, 
"har Lutz; there was a PLEA in abatement, that at the time of Ea Ter. 
FT tne writ iſſued, the defendant was covert with one Charlzs ay — 1 
Te 2 Schutz, her huſband, yet living. REPLICATION (proteſt- 
** ing againſt the fact of coverture), that before the making of 
nit; the promiſes, the ſaid Sarah and Charles, on the 14th of 
pet June, 1774, were parted and ſeparated from each other, 
law: aud have ever ſince lived apart; and that during all the time 
zan, aforeſaid, 
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aforcfaid, the ſaid Sarah hath had, and fiill has, a larpe 6; 
parate maintenance paid to her: and that the goods {@ {4} 
were neceſſary and ſuitable to her degree. he deſendm 
PEMURs to the replication; becauſe, 1ſt, It is not an anfang 
to the plea. 2dly, It contains double matter, by endeavour. 
ing to bring in iſſue ſeveral facts, viz. the parting of t. 
hutband and wife; their living ſeparate ever fince ; the ef. 
bliſhment of a ſeparate maintenance; its being duly paid 
the wife, and that the goods were neceſſary for her, ant 
ſuited to her ſtate and degree. 3dly, It refers to cer 
promiſes mentioned in the declaration, whereas the plez gz 
to the writ, and the replication ſhould not go beyond it. The 
plaintiff joins in demurrer—the caſe was fully arguech at 
the Court took time to conſider. After which, De Gets. 
Ch. J. delivered the opinion of the Court to the following 
etfect: There are two queſtions which ariſe in this cal, 
1ſt, Whether the wife, having a ſeparate maintenance, i 
liable to anſwer for her debts as a feme ſole? 2dly. If fo 
Whether the huſband ought not at leaſt to be joined by wi; f 
conformity? The general queſtion was intended by the pu- 
ties to be decided; but it is not neceſſary to decide it up 
this record; for the whole is totally witious, as the hiuſbant's 
not privy to the record. There is no inſtance in the books 
of an action being ſuſtained againſt the wife, the huſhnd 
being living, at home, and under no civil diſability : even by 
the cuſtom of London, though the wife and her effects ar? 
alone liable to execution if ſhe be a ſole trader, yet the huſ- 
band muſt be a co-defendant. And though a wife may ce. 
quire a ſeparate character by the civil death of her huſhand, 
as by exile, profeſſion, or abjuration, yet, by a voluntary b. 
paration, ſhe does not acquire what may be called ac 
widowhood, nor is taken notice of by the law as ſuch. —Ju- 
ment for the defendant. 

So in aſſumpſit for goods ſold ; work and labour, &. 
Plea, that the defendant, who is ſued by the name of Zr", 
at the time of the promiſes, was, and vet is, covert of, al 
married to, one J. Timmiſs, who is now living. Replication, 
that the defendant, before the making the ſaid promiſes, ard 
whilſt ſhe was married to Timmiſs, committed the crime of 
adultery; that afterwards, and before the making of the pro- 
miſes, &c. Timmiſs was ſeparated from bed, board, and co- 
habitation with the defendant ; that the defendant hath eve! 
ſince lived, and ſtill doth live, ſeparate and apart from Tir 
miſs, in adultery ; and that whilſt ſhe ſo lived ſeparate, ſe 
made the promiſes on her own ſeparate credit and accou 
in manner of a eme ſole, and not on the credit or account d 
her huſband. To this there was a ſpecial demurrer, afhzning 
for cauſe that the plaintiff in his replication endeavoured th 
put in iſſue matter wholly immaterial and .inconclutive; © 
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plication could not be ſupported, for that it was defti 


rave judgment for the defendant, 


coverture, averring, that C. Leigh, her huſband, w 


fendant made the promiſes, &c. on her own accou 
credit ſolely, in the manner of a feme ſole, and not 


rox, Ch. J. I confeſs I do not think that the courts 
t change the law ſo as to adapt it to the faſhion of the 
if an alteration in the law be neceſſary, recourſe muſt 


parate property, to have part of this property given 
latisfaCtion of a debt contracted by her; but the Lor d 


out having her truſtees, in whom the legal eſtate was 


living. The plaintiff replied, that before the promites men- 
tioned in the declaration, to wit, on the iſt of July, 1779, 
the defendant and C. Leigh were parted and ſeparated; and 
that afterwards, on the 2d of July, 1779, in the Cont:ſtory 
and Epiſcopal Court of London, in a certain ſuit depending 
in the ſaid court between the ſaid Charles and the detendant, 
Kc. the judge allotted the ſum of 200/. a year to be paid to 
the defendant as alimony during the ſuit, to commence from 
me return of the citation, and to be paid quarterly ; that that 
ſuit is ſtill pending and undetermined ; that that alimony was 
and ſtill is a ſufficient maintenance from the defendant's huſ- 
band, and was and is duly paid; that the obtained credit as 
in the declaration mentioned from the plaintiff, on her own 
account, and not on the account of her huſband; and that 
being ſeparate and apart, and having ſuch alimony, the de- 


993 


the plaintiff alledzed, that the defendant was ſeparates from 
her huiband, &c. and introduced matter foreign to the plea, 
;mmaterial to the queſtion, and matter on which the defend- 
ant could not take iſſue, &c. The Court ſaid, that this re- 


tute of 


the principle upon which all the late deciſions have proceeded, 
in which it has been held that a ee covert may be ſued as a 
feme ſale, namely, ſeparate maintenance; and therefore they 


To an action for uſe and occupation, the defendant pleaded Ellah v. Leigh, 


h Tr. Ter. 
as (till 35 Geo. 3 a N 


5 Ter. Rꝙ. 64% 


nt and 
on the 


credit of her huſband; averring, that before the promiſes 
were made, the plaintiff had no notice of the coverture of the 
defendant. To this replication the defendant demurred, and 
afigned for cauſe of demurrer, that the plea is double, and 
attempts to put ſeveral diſtinct matters in iſſue. Lord Kenx- 


ought 
times: 


be had 


to the legiſlature for it. The caſe of Corbett v. Poclnitz was 
indeed decided by great authority; and when a ſimilar queſ- 
uon ariſes, perhaps it may influence iny judgment: but until 
uch a cafe does ariſe, I ſhall ſuſpend my opinion upon it. 
| remember a cafe, many years ago, in chancery, when Lord 
Bathur/} preſided in that court, where a bill was filed againſt 
a woman, who was ſeparated from her huſband, and had ſe- 


up in 
Chan- 


celior thought that this property could not he touched witli- 


veſted, 


beſore the Court; and the caſe ſtood over to make the truſtees 
barties to the ſuit. In Corbett v. Paeluitæ, Lady Percy's pro- 


pe rity 
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was veſtcd in truſtees: but as thoſe truſtees were gy 
before the Court, I do not know how that property coul 
be got at. But without touching that authority, it is fuß. 
Cient to ſay, that this caſe is very Leeres from that; for here, 
the 2 had no permanent fund; and as this is an u. 
tempt to extend the doctrine of that cafe, I am clearly d 
opinion, that the preſent action cannot be maintained. 
ASHHURST, J. In order to make a feme covert anſwerahl 
for her debts as a feme ſcle, the ought to have a permanent 
fund, out ot which the can ſatisfy her creditors 7 but this &. 
fendant has no ſuch permanent maintenance. GRoxz, |, 
Without interfering with the caſes that have been cet, it 
enough for the deciſion of the preſent caſe to ſay, that i 
does not come within the principle upon which thoſe were 
determined; becauſe the detendant has no fixed and perma- 


nent income. It is impoſſible to ſupport this replication, 
whether it be conſidered as affecting the defendant or let 
huſband. Conſider the defendant's ſituatioun: before the a. 
mony, now growing due, is paid, the ſuit in the Commons 
may perhaps be determined either by the huſband himtelt or 
by the Court, and the defendant may be taken in execution 
in the ſuit, if judgment be againſt her, for want of that very 
fund, which (it is contended,) ſubjects her to the payment of 
her debts. The huſband's right will alſo be invaded, if after 
the determination of the ſuit in the eccleſiaſtical court, unlels 
there be a ſentence of divorce, he finds that his wife has bern 
taken in execution in this action. LAWRENCE, J. Iu the 
caſe of Corbet v. Poelnitz, the Court ſo far conſidered the 
wiſe as a feme ſole for the remainder of her life, that the hut- 
band had no property in, or controul over, that maintenance 
which was ſecured to the wife, and that he had no ficht 
to the perſon of the wife aferwards : whereas, here the - 
fendant has only alimony during the pendency of the ſuit n 
the eccleſiaſtical court. Judgment for the detendant. 
"PET INE Aſſumplit rr the detendant, as executor of Mar 
Adams, Execu- Byrne, for goods fold and delivered to her. Plea, that Mary 
tor, Ea. Ter. Byrne, at the time of making the ſuppoſed promiſes, 3s 
2 pres covert of one Arthur Byrne. Replication, that Mary Þy% 
Ka og at the time of making the ſaid promiſes, and from thence 
until her death, lived ſeparate and apart from the ſaid Arthur, 
and carried on the trade and buſineſs 4 an haberdaſher a: * 
eme ſole, and that the plaintiff never knew of or truſted the 
ſaid Arthur, but dealt with the ſaid Mary as a fem ſelt, ard 
on her cre:ilit; and in the courſe of ſuch dealings tor g 
fold by him (the plaintiff) to her, as ſuch feme 2 ſhe 
the ſazd promiſes, &c.; that after the death of the ſaid M7; 
the defendant, as her executor, took and poſſeſſed divers goods 
and chattels which were of and in poſſeſlion of the ſaid 
as ſuch feme ſole, to the amount of more than the damages 


ſuſtained by the plaintiff by reaſon of the non-performane: 
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of the ſaid promiſes, &c. and whereout as ſuch executor he 


1. bught to have ſatisfied the ſame, &c. To this replication the de- 
ould fendant demurred. PER Cur. To the equity caſes that have 
uf been cited of Norton v. Turvill (1), where it was held, that 
here the ſeparate eſtate of a feme covert was liable for the diſcharge 
= of her bond debt. And Hulme v. Tenant (2), where Lord 
ly of Chancellor Thauylow ſaid, that the engagements of the wife 
dm | ſhoull operate on her perſonal property. I fully ſubſcribe : 
rai but they cannot govern us in a court of law. A court of 
= equity can mould intereſts differently from a court of law; 
s. 


and can give relief in caſes where a court of law cannot. 
In order ta enable the plaintiff to recover in this action, he ſhould 
have ſbetun, wag teme covert, when alive, might have been 
Jued, and that the defendant was poſſeſſed of that property in 
wet of which ſhe was liable: but it A appear that 


TING this could have been the ſeparate property of the wife. And 
__ the probate of the will of & wife was abſolutely void. We 
* cannot determine that an action might have been maintained 
Fn againſt this me covert, without alſo ſaying, that ſhe might 
1 have been taken in execution: but that would operate as a 
lt of divorce between the huſband and wife. In a late caſe, re- 
* ported in 2 Jex. Fun. 145, the Lord Chancellor ſaid, that if 
rey the huſband and wife be ſeparated by deed or ſentence, an 
1 & action may be brought againſt the wife alone. I take it for 
= granted, that the doctrine there laid down was correct as far 
— as it applied to that particular caſe; but I doubt extremely 
my the generality of that rule: according to that, a wife mighr 
— be taken from her huſband, though the ſeparation by deed 
1 was only temporary. We muſt not, by any whimſical con- 

* ceits ſuppoſed to be adapted to the altering faſhions of the 


times, overturn the eſtabliſhed law of the land: it deſcended 
to us as a ſacred charge, and it is our duty to preſerve it. 
And if any one propoſition in the law can be more clear 


4 than another, it is this, that an action cannot be brought 
Men againſt a feme covert, except by the cuſtom of London. A 
Mar court of law cannot get at the property of the wife, if ſhe 
was have any. But courts of equity make their decrees ſo as to 
5 arrive at the juſtice of the caſe without violating the rules of 
ws law; to effect which, they follow the property of a feme 
has, vert in the hands of her truſtces. And I particularly re- 
v 5 member when one caſe firſt came before Lord Bathurſt, he 
4 the inſiſted that the truſtees ſhould be made parties to the bill 
„ ad fore he would give any relief. LAWRENCE, J. It does 
od not appear that the wife could acquire any property.—Judg- 
Ok ment for the defendant. 
* — —— = 
0 
on (1) 2 F. Was. 144. (2) 3 Bro, Ck, Caf. 16, 
mages Vor, II. p * It 


d 


305 


306 Baron and Feme. 


Roberts v. An. If huſband and wife be rendered after judgment in giſchary 
drews, etwr, of bail, the wife may be diſcharged out of cuſtod upon mo 
3 on tion.— This was an action againſt huſband and wife, for a 
3 Wit, * debt contracted by her dum ſola. After judgment again 
2 Black. 729, them, they were both rendered to priſon in diſcharge of their 
bail; and not being now charged in execution, it Was moved, 
that the wife might be diſcharged out of cuſtody on common 
bail —PER CuRIaM, The rule and practice is, that where 
there is judgment and execution agaiuſt both the huſband and 
wife, ſhe ſhall not be diſcharged ; but it they be both in cuſ- 
tody upon meſne proceſs, the wife ſhall be diſcharged upon 
common bail. In the preſent caſe, they are rendered to priſon 
in diſcharge of their bail, and are now in the ſame fituation 
as if bail had never been put in for them; ſo are really in 
priſon for want of bail to the firſt proceſs ; and not bein, 
charged in execution, the wife muſt be diſcharged out d 
priſon, ſee 2 Strange 1167, 1237, 1272. 1 Lil. 149. in fun, 
1750. Coffin, executor, v. Fill-ux, B. R. Huſband and wie 
were rendered in diſcharge of their bail ; before exccutiom it 
was moved, that ſhe might be diſcharged on common bail, 
which was ruled accordingly. In Trin. 1754 Wilmt x 
Butler et ux. B. R. Huſband and wife were both in execu- 
tion. Pratt obtained a rule to ſhew cauſe why the wiſe 
ſhould not be diſcharged out of cuſtody, BUT PER CUR1a\, 
Where judgment — execution are againſt huſband and wite, 
ſhe ſhall not be diſcharged, but only when ſhe is in cuſtody 
upon meſne proceſs. 
Waters „ Smith, On ſhewing cauſe againſt a rule to diſcharge the defend- 
. . bl Sx . hat 
Mic. Ter, ant out of cuſtody on log common bail, on the ground that 
36 Geo. 3. B. R. ſhe was a feme covert, it was contended, that the ground of 
6 Ter. Rep. 451. the application, if true, was a defence to the action and 
that this was not the time for making ſuch an objeCtion. - 
PER Cur, Though when a married woman impoſes 0n 1 
trader, and * on her own credit, we will not relive 
her in a ſummary way, yet, according to the lateſt authority 
on the ſubject, with which the maſter has furniſhed us, where 
it Nas clearly appeared that the defendant was a feme covert, 
and there has been no contrariety of evidence about the fact, 
the court has diſcharged her out of cuſtody on filing common 
bail. Here that fa is poſitively ſworn to on one fide, and 
not contradicted by the other. Therefore, let the rule be 
made abſolute. | 
Edwards w. Non eſt inventus having been returned, to a writ ſued ov 
Rourke & Wile, againſt both the defendants, as to the huſband, the defendant 5 
5 if ſted; and ſhe afterwards obtained a rule i 
27 Geo. 3. B. R. Wife was arreſted; and ſhe n 
1 Ter, Rep. 486. ſhew cauſe why the ſhould not be diſcharged. PER CUs. 
(after cauſe ſhewn), There are many authorities in favour 0! 


this application, and none againſt it; and the caſes g0 * 


et 
her « 
1p! 

dc 


arreſte 
pearar 
was m 
Weſt 
has ev 
her hy 
though 
and th; 
Freder 
it ap 
Meads 
exchar 
which 
her on 
Ings CC 
Credit t 
not mi 
plaintif 
not kne 
him ſo, 
Upon T 
caſe, he 
Court 
woman 
upon h 


ley cer 


ar oe 
mo- 
or 2 
inst 
heit 
wed, 
mon 
here 
and 
cul- 
1p0n 
riſon 
tion 
yen 
ein; 
t of 
Jun, 
wle 
n, it 
bail 
ot v 
ecu- 
wile 
AM, 
wite, 
ſtody 


fend- 
| that 
nd of 
| and 
n. — 
on 2 
here 
jority 
chere 
ert, 
act. 
1mon 
„ and 
le be 


| out 
an's 
le t6 
CUR» 
ur of 
will 

the 


Baron and Fane. ' 


e reaſon of the thing, for a feme covert has no property of 


5 her own, and if it were permitted to arreſt her, the might be 


impriſoned for her life, — Rule abſolute. 


So, where the defendant had been arreſted and holden to Pritchett +. 


bail, for penalties to the amount of 200. incurred by inſuring h 
tickets in the _ a rule was granted to ſhew cauſe why 1 
ſhe ſhould not be di 

ance, and the bail-bond given up to be cancelled, on the 
ground, that ſhe was a married woman, which appeared 
trom her own affidavit : but it was allo ſtated, that her huſ- 


band reſided at Birmingham and ſhe in London. GovuLD, J. 


ſcemed to diſapprove of the ſummary proceeding by motion, 
and of taking the fact of coverture from the defendant's af- 
hdavit, He mentioned the caſe of Mrs. Baddeley, 2 Black. 
1079. in p. 300, ante, where the Court were not ſatisfied 
with an affidavit, but put her to plead her coverture; and he 
ſaid, he had always 4#erſtood, that ſuch was the courſe 
both in the King's Bench and in this court. Bur THE Court 
made the rule abſolute, being of opinion, that the coverture . 
of the defendant was a good reaſon to diſcharge her. 


But the Court will not diſcharge a feme covert on common Pearſon +». Mary 


appearance, unleſs the coverture be open and notorious. — Meadon, Ea.Ter. 
13 Geo. 3 . B. 
2 Black. 9oz. 


It was moved to diſcharge the defendant, Margaret Meadon, 
arreſted by the name of Mary Meadon, on a common ap- 
pearance, as being a feme covert; upon her affidavit that ſhe 
was married the zoth of October, 1764, at Saint Margaret's, 
Weſtminſter, to George Frederick Meadoen, with whom ſhe 
has ever ſince cohabited, and he is generally known to be 
her huſband; but that ſhe was arreſted by the defendant, 
though the cauſe of action, if any, aroſe ſince the coverture, 
and that the plaintiff then knew her to be the wife of George 
Frederick Meadon. By the copy of the regiſter produced 
it appeared, that on the goth of October, 1764, Frederick 
Meadin was married to Margaret Hughes; and a bill of 
exchange alſo drawn by George Meadon, was produced, 
which the defendant offered to the plaintiff to be changed for 
her on the 10th of February, 1772, the day when their deal- 
gs commenced, PER Cur. Where a tradeſman gives 
ciedit to a woman of gentecl appearance, for articles of dreſs, 
not much beyond her level (as was the preſent caſe, the 
plaintiff keeping a houſe in Taviſtock-ſtreet), and he does 
not know her to be a married woman, nor does ſhe inform 
him ſo, nor is her coverture of ſuch ſufficient notoriety, as 
upon reaſonable enquiry he might find it out; if, in ſuch a 
caſe, he brings his action and arreſts her as a feme ſole, the 
Court will not interfere in this ſummary way to deliver a 
woman in ſuch circumſtances as contributed to impoſe 
upon him, but will leave her to plead coverture : though 
ney certainly would ä a ſeme covert who lived 1 
- Wl 


icharged on entering a common appear- 2 Hen. Black. 17, 
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with het huſband, however the plaintiff might pretend igno. 
rance of it; for then it is his duty to inform himſelf, But in 
the preſent caſe, from the contuſion of the chriſtian names 
of the ſuppoſed huſband, it is by no means clear to the Cour 
that the defendant is really a feme covert; and if the wa, 
there was not a ſufficient notoriety of it to the world, { u 
to entitle her to her diſcharge in a ſummary way ; for which 
reaſons, the Court does not think it neceſſary to interpoſe, 
but will leave her to her regular — 1 diſcharged, 
De Gaillon . So, on a rule to ſhew cauſe why, on the defendant in thi 
Viatrie Harel action entering a common appearance, the bail-bond ſhoul( 
3 not e ſet aſide, and all further proceedings __ the therif 
1 Ps. et Beſan. S. of Middleſex be ſtayed, it appeared, that in November, 1792, 
the plaintiff M. De Gaillon, a M. L' Aigle, and the defendant 
Madame L' Aigle his wife, came over together as emigrant 
from France to England. In July, 1995, M. L' Aigle le 
England for Hamburgh, and then gave a power of attoriey 
to the defendant to manage his atfairs. In purſuance 0 
which the drew and accepted bills for him. Since the huſ. 
band's reſidence in Hamburgh, he had carried on buſine\ 
with the houſe of Dubois and ſon in London, and the de. 
fendant had cohabited with another perſon of the name of 
Montelun, who called himſelf Piccardi, by whom ſhe had a 
child, and with whom ſhe had been carrying on trade. la 
June 1796, the plaintiff wrote the following — to the de- 
fendant: * Will you, or can you procure me merchandizt 
&« for 18 as ſoon as poſhble ? I will ſend you immediately 
« Zool. on account, and I will ſend your huſband goods to 
« the amount of Gol. to Hamburgh ; and in return he wil 
« ſend me French goods to that amount, ſuch as brandy, 
& hollands, or what he may think moſt advantageous to 
« me.“ Soon after this, the plaintiff depoſited 30ol. in the 
hands of the defendant, for which ſhe gave him a receipt i» 
her own name. The plaintiff having obtained no goods 
preſſed the defendant to repay the 3ool. which he had ad- 
vanced, upon which, the following arrangement took place. 
The defendant gave the plaintiff 1004. in goods, and four 
bills on her huſband, for 5ol. each; the bills were in form a 
follows: „One month after date, pleaſe to pay to the order 
4 of M. De Gaillon, 501. ſterling, value received. (Signed. 
« Wife Harel De L' Aigle, by virtue of power of attorney. 
M. L' Aigle accepted the bills, but on their becoming due t- 
fuſed to pay; on which; they were returned to England pro- 
teſted, and the defendant was arrefted for the ſum of 180% 
being the balance due to the plaintiff on the whole tal 
action. The defendant ſtated, in an affidavit, the plaintiff's 
knowledge of her coverture at the time of her coming 0! 
to England: the plaintiff, on the contrary, denied in his a- 
fidavit any intimate acquaintance with M. 


L' Aigle, and de- 
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clared that he had reaſon to ſuppoſe from the defendant's 
conduct in England, that in fact ſhe was not married to him. 
Eyre, Ch. J. Theſe parties came from France, where it is 


not unuſual for the wife to deal ſeparately from the huſband. 
la this caſe, the huſband reſided ac Hamburgh, the lived with 
another man, and he made no objection. She muſt therefore 
| be re{ponſible for her own trading, and ſhould not be allowed 


to ſhelter herſelf under the name of her huſband, who is in a 


| foreign country, BULLER, J. We are not called upon to 


decide whether the defendant be married or not. It may 
happen that her coverture may be a good defenca Theſe 
_ afford no general rule, They turn on nice eircum- 
ſtances. If the 300l. had been advanced on the huſband's 
account, I ſhould have wiſhed the Court to interpaſe; but 
the took it for her own uſe. The huſbind had no connec- 
tion with her trading. The obſervation of my Lord, that 
theſe parties are French, is very material. In France, mar- 
ried women have many rights, which are allowed to none 
but ſingle women in this country. If ſhe received the 300ʃ. 
on her own account, ſhe is intitled to no favour. A diſcharge 
is a fayour; and the queſtion now is, Whether we are to 


| grant a favour or not? If ſhe can prove a marriage at the 


trial, it may be a defence at law. Let her put her coverture 
on the record. HEATH, J. The plaiutiff took the bills from 
the defendant, drawn by procuration, as the only ſecurity 
which he could obtain for the debt. But the money was ori- 
ginally advanced to her as a feme ſols. Rooke, J. On the 
opening of this queſtion, I wiſhed for further diſcuſſion; but 
on diſcuſhon, am entirely ſatisfied, Let her plead her cover- 
ture, -Rule diſcharged, 


Neither will the Court diſcharge a woman under arreſt Partridge v. 
Clarke, Ea. Tet. 


on common bail, as being married, if ſhe obtained credit 


pretending ſhe was ſingle, On a motion to diſcharge the 3 77. Rep. 194+ 


defendant out of cuſtody on common bail, in this action ot 
ofumpſit for 5ol. on her affidavit, ſtating that ſhe was a married 
woman, and annexing thereto a copy of the regiſter of her 
marriage. An affidayit was produced by the plaintiff, ſtating, 
that when the defendant applied to him to borrow the money, 
be had objected to her the rumour of her being a married 
woman, which the had poſitively denied. PER Cur. The 
G&f-ndant, atter having been guilty of this fraud, ought not 
o be diſcharged upon this ſummary motion, but ought to be 
left to her plea of coverture in the ordinary courſe of pro- 
reeding, For the Court have always held, that if the fact 
elf of the marriage were in doubt, or there had been any 
aud committed by the defendant to procure the credit, they 
vill not interfere in a ſummary way to give relief. 
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Lewis. THE THIRD: Mr, Milet, I do hereby direct you 
N | 55 attor! 


att 
day 
Power of the Wife as to ber ſeparate Eftate. 1. 
1 {aid 
| 3 A redelivery by a feme, after death of barn, of a deed dt. Wy 
iq — „ livered by her whilſt covert, is a ſufficient confirmation of ren 
] Mic. Ter. © ſuch deed ſo as to bind her, without its being re-executel or you 
l 15 Gco. 3. B. R. re- atteſted Upon ſhewing cauſe why a new trial ſhoull Wi 
1] Coup. 201. not be granted, tl {i d to be as follows: lu cject- the 
8 „mne caſe appeare to be as tollowSs:— In Cject- 5 
| ment for a houſe in Thames-ſtreet, the leſſor of the plain ne 
/ ſhewed a right, under the will of one = Roberts, dated non 
| J "7 14th, 1710, the defendants claimed as or under the te- neſs, 
9 preſentatives of one Greening, who had been in poll-flgn ber 
1 from the year 1737; but it was ſhewn, that he had accounted in C( 
1 for the rents and profits to the leſſor of the plaintiff and her ſoler 
| huſband, and therefore there was no pretence for a bar by the SB] 
| ſtatute of limitations. Bur THE OBJECTION WAS, That equi 
by indenture, bearing date the 19th of July, 1737, and made of lc 
ö between Charles Carter and Elizabeth his wife on the one whic 
! part, and William Greening on the other part (reciting, that the 1 
i Elizabeth Carter, che leſſor of the plaintiff, after the deceate the i 
| of Mary Trimmer, by virtue of the will of Fames Roberts by w 
1 was or would be well intitled to the inhericance ot che aid the d 
| houſe in 'Thames-ſtreet, and alſo to three other houles in tor tl 
Reading, and reciting, that the ſaid Charles Carter was then a lat 
| indebted to Greening in 1021, and at the ſpecial inſtance and woul 
! requeſt of Charles Carter and Elizabeth his wife, had agreed muſt 
| to furnith them with a further ſum of 144/. for the mainte- Iy, tl 
f nance and ſubſiſtence of them and their family, fo long #5 tne at 
[ the ſaid Mary Trimmer ſhould live; by way of mortragee, neral 
they demiſed to him, as well the ſaid houſe in Thames-ſtree; and t1 
| as the three houſes in Reading, for the term of ninecy-nine to loo 
years, at a pepper-corn rent, from the death of the ſaid A ſame 
| Trimmer, with a proviſo of redemption on payment of ths gage, 
f ſaid ſum with intereſt, at the end of ſix months after the Wink 
deceaſe of Mary Trimmer, and the huſband covenants to pas, the 
| &c.) and the deed was executed hy both, — Three exhibits gage a 
ö were produced, all ſubſequent to the death of Charles Carter ry 
| the huſband. THE FIRSIL was an account ſtated, conſiſting, weed c 
l amongſt other articles, of a receipt for rent of the houle ui for if 
| Thames-ſtreet, from 1755 to 1760, out of which was de- as IN C 
| ducted an article for intereft due; a balance ſtruck; and the deliver 
; account ſigned by Elizabeth Carter. Tar SECOND as fol- he cor 
3 lows: 23d of May, 1763. I do hereby ſurrender the poſſet- ry larg 
i ſion of a houſe belonging to me at Reading, late in the occu- deliver 
| pation of Mr. Collins, but now empty, to Mr. Thomas Saun- it a m. 
i ders and William Smith, executors 05 Mr. William Green", 5 her 
the mortgagee thereof; ſigned Elizabeth Carter; witne(s 7" — : 
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attorn tenant of your houſe and ſhop at Reading, from Ladv- 
day laſt, to Mir. Thomas Saunders and Mr. William Smith, 
executors of Mr. / illiam Greening, the mortgagee of the 
{aid premiſes, and to pay them all rent that ſhall become due 
for the ſame from that time. And I defire you will pay the 
rent that was due at Lady-day laſt, to the ſame perſon as 
you formerly paid your rent to, for my uſe. Elizabeth Carter. 
Witneſs, John Lewis. —Lord MANSFIELD, Ch. J. delivered 
the opinion of the Court. It is inſiſted by the defendants, that 
the ſeveral exhibits, proved in the cauſe, amount to a ratifica- 
tion of the mortgage by the leſſor of the plaintiff; in ſtrict- 
nels, a fine is the proper method for a married woman to part with 
her right : ſo that a formality of law only is wanting: but 
in conſcience, ſhe has confirmed this ſecurity : after ſo many 
ſolemn acts on her part, to contend that the mortgage is void 
is a proceeding againſt every principle of natural juſtice and 
equity, The counſel, at the trial, put it upon the footing 
of leaſes by huſband and wife, reſerving rent or no rent, 
which the authorities ſay are not void, but only voidable by 
the wife after the huſband's death ; and if ſhe ratifies them, 
the is bound., It was anſwered, that theſe authorities were 
by way of exception to the general rule of law, which ſays, 
tie deed of a married woman is void; and they were allowed 
tor the ſake of agriculture and tiilage : that this, it is true, is 
a leaſe for ninety-nine years, and a century ago the Court 
would not have ſeen further : but now it is ſaid, the Court 
muſt look further and ſee the real intent of the deed; name- 
ly, that it was a mortgage. — WE are all of opinion, that 
the anſwer is a good one, and that the exception to the ge- 
neral rule was allowed of for the advancement of agriculture 
and tillage, WE are alſo of opinion, that the Court ought 
to look into the ſubſtance of the deed, and to ſee with the 
ſame eye as the reſt of the world : it is in ſubſtance a mort- 
gage, though in form a leaſe for ninety-nine years : but we 
think we have good authority to ſay, that the wife is neuer- 
then bound by it, and that her ſubſequent afts ſet up this mort- 
gage againſt her. Perkins, which is a very good authority in 
point of law, in ſec. 154. ſavs, It is to be known, that a 
deed cannot have and take effect at every delivery as a deed ; 
for if the firſt delivery take etfect, the ſecond delivery is void: 
as in caſe an infant, or a man in priſon, makes a deed, and 
deliver the ſame as his deed ; and afterwards the infant when 
he cometh to his full age, or the man impriſoned when he is 
at large, deliver again the ſame deed, as the deed which he 
delivered before as his deed, this ſecond delivery is void: but 
it a married woman deliver a bond unto me, or other writing 
2s her deed, this delivery is merely void; and therefore, it 
after the death of her huſband, ſhe being /e, deliver the 
lame deed again unto me as her deed, the ſecond delivery is 
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ood and effeftual.” The Year Books, Mic. Ter. 3 H 
4 4. and Hil. Ter. 8. H. 6. 8. confirm the propoſition lad 
down by Perkins, namely, that the deed is not to be re-ex. 
ecuted or re- atteſted; but delivered only: now, delivery iz 
an act in paris only. THE QUESTION then is, Wurrurs 
the law has laid down any preciſe form, in which delivery 
muſt be made, or .v-hether circumſtances may not be equi. 
valent to it, without actual delivery? Lord Cate, in tis 
Commentary on Lit. 36. ſays, & as a deed may be deliverel 
to a party without words, ſo a deed may be delivered x 
words, without any ad; of delivery; as if the writing, ſcaled, 
lies upon the table, and the Sober or obligor ſays to the 
teoffee or obligee, © take up the ſaid writing, it is ſufficient 
for you, as it will ſerve your turn,” it is a ſufficient delivery,” 
2 Rell, Abr. 26. pl. 2.— This brings it to the ſingle queſtion, 
Whether theſe facts amount to a delivery? Now, the mon. 
gage deed was in the hands of the mortgagee: the wife aft: 
the death of her huſband, the mortgagor, ſurrendcrs poſſaſ- 
ſion, under her own hand, to Sanders and Smith, the execu- 
tors of the mortgagee, and orders the tenants to attorn to 
them as executors of the mortgagee, in terms: this is a cley 
acknowledgment that the deed was her's; and that the was 
content the defendants ſhould enjoy, according to the terms 
of the deed: therefore, we are all of opinion for the defend- 
ants, and that theſe facts were a confirmation of the mon- 
gage, upon the ground of their being equivalent to a re- 

elivery of the deed. 
Compton. Col- A cafe which was ſent out of Chancery for the opinion 
5oGeo. 3. C. B. Of this Court, ſtated, in ſubſtance, that Fane Collin, 3 
1 1en. Black, 334, married woman, lived apart from her huſband under articles 
of ſeparation ; by which he covenanted, that the ſhould en- 
Joy to her own uſe, all ſuch cſtates both real and pertonal, 
as ſhould come to her during the covertus, and that he 
would join in the neceſſary conveyances to limit them to 
ſuch uſes as the ſhould appoint ; that copyhond lands having 
afterwards deſcended to her, the r again covenaived 
in the ſame manner as before, and that he would join in ſurren- 
dering ſuch eſtates to ſuch uſes as the ſhould appoint; that 
on May 16, 1771, the ſaid Jane Collinſon was admitted to the 
copyholds held of the manor of Bafiſtead, and on the fame 
day ſbe 1 argon them to the uſe of her will : June 3, 1771, 
the ſaid Fane was admitted to the copyholds, held of the 
1 manor of Ryegate, and on the ſame ay ſhe ſurrendere( 
|. them to the 5 of her will: July 5, 1772, by a certan 
f paper writing, of that date, purporting to be the will of the 
Fi faid Fane Glan, ſhe deviſed the copyholds held of 61 
manors, ſubject to debts, legacies, and funeral expences, (0 
Jr Willis and his heirs, and appointed him executor: 
uly 15, 1772, the ſaid Jane Collinſen made an abſolute ſur- 


render 


8 abicl 
8 Kyeg 


day, 
lame 


holds 


of Jar 


made 

linſen, 
codici 
the ſa 
laid) 
advan 
not be 
then 
charg 
death, 
fees 
tem he 
Miche 
Stan, 
Ccuitol 
QUE: 
eſtate, 
Jane 

now, 

given 

deing 
be val 
ſtated, 
the ge 
on the 
feme |; 
NOT 18 
there 

buſba 
caſe, | 
ſepara 
70 wh 
wg th 
eltates 
enjoy 
makir 
ſoch l 
10 7 


iclen 
ery," 
tion, 
mot. 
after 
offefe 
Xecus 
ru to 
cleu 
6 Was 
terms 
fend- 
mon- 
4 Its 


inion 
Mm, a 
ticles 
d en- 
onal, 
at he 
im to 
1ving 
a ed 
rr ele 
that 
0 the 
ſame 
1771, 
f the 
dered 
>rtain 
f the 
bath 
8, to 
utor : 


fr 


zuler 


5 


* 


r tbe copybolds held of the manor of Banſtead, to the 


F 
4 
= 


8 


Baran and Feme. 


faid John Willis and bis heirs; and the fame day the ſaid 
n Willis was admitted thereto, and at the ſame court the 
ſaid Fobn MWillis ſurrendered the ſaid copyholds, to the uſe of 


lis will: July 15, 1772, the ſaid Jane Co/linſon made an 
ablelute ſurrender of the copyholds held of the manor of 
© Ryegate, to the laid 7obn Willis and his heirs, and the ſame 


day, the ſaid John Willis was admitted thereto, and at the 
fame court the ſaid John IIillis ſurrendered the ſaid copy- 


holds to the uſe of his will: Michael Callinſon, the huſband 


ben that the ſaid John JYillis ſhould ſtand ſei 


of Jane, aid not ou or concur in any of the aforeſaid ſurrenders 
made by Jane, his wife ; July 26, 1772, the ſaid Fane Cal- 
linſen, by another writing of that date, purporting to be a 
codicil to her will, after reciting the ſaid ſurrenders, and*hat 
the ſame were made in truſt, for ſecuring the payment to the 
laid Jahn Willis, of ſuch ſums as he ſhould, during her life, 
advance for her uſe ; declared, in caſe the copyholds ſhould 
not be ſold at her d-ath, for the purpoſe of paying her debts, 

ſe thereof, 
charged with all ſums, which ſhould be due from her at her 
death, or which he ſhould pay by he: order, and the fines and 
fees of admiſhon ; in truſt for himleif, his heirs, &c.z Sep- 
tember 1, 1772, the faid Jane Cullinſan died, le viag the ſaid 
Michael Collinſon, her huſband, ſurviving ner, and Charles 
Steynſham Callinſon, her heir at lau, and heir according to the 
cul:oms of the 1aid manors of Banſtead and Ryegate, THE 
QUESTION was, Whether Jahn J/illis took any, and what, 
eltate, under the ſurrenders, will, and codici), of the ſaid 
Jane Collinſon, or under either, and which of them ?—And 
now, after argument, the judgment of the Court was thus 
given by LoRD LoucnBorRoUGH: The ſubject of diſpute 
being copyhold lands, it is evident, that unleſs the ſurrenders 
be valid, no eſtate can paſs at law. No ſpecial cuſtom is 
ſtated, and, therefore, the ſurrenders muſt be judged of by 
the general law of copyhold eſtates. The ſeveral ſurrenders, 
on the face of them, are the ſurrenders of Jane Cllinſon, as a 
feme ſole : for it is not ſtated that ſhe was privately examined, 
nor 1s any notice taken of her being a feme covert, nor 1s 
there any aſſent, or evidence of aſſent, on the part of the 
huſband accompanying the ſurrenders. She is {tated by the 
caſe, to have been in truth the wife of Michael Collinſon, 
ſeparated from him, firſt by articles renouncing all his right 
o whatever eſtates, real or perſonal, might come to her dur- 
ing che coverture; and. ſecondly, by deed after the r 
tlates had deſcended to her, covenanting that ſhe ſhould 


"Moy the ſame to her own uſe; and that he would join in 
mad ing a ſurrender of ſuch eltates, and in limiting them to 
loch ules as ſhe ſhould appoint, By force of theſe articles, 
fu of this deed, all the right of the buſband is barred. The 

queſtion, 
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ueſtion, therefore, is, whether the ſurrenders of June Cills. 
- her huſband not having joined, ſhall bar her er! 
There are two diſtinct — * of each copyliold: the ft 
made May the 26th and June the 3d, 1771, to the uſe of 
her will; the ſecond July the 14th and 15th, 1772, avſolyt 
ſurrenders to Fohn Willis, on which he was admir':d, and 
which he on the ſame day ſurrendered to the uſe of his wil, 
It Fane Collinſon had a full power to make a valid iurrende, 
the laſt ſurrenders have paſſed all her eſtate at aw to her 
ſurrenderee. Theſe ſurrenders took effect immediately; {iz 
could not herſelf have avoided them, nor could the huſband 
againſt his own covenant. If the had ſued jointly with he; 
auſband to avoid them, it would have been incongruous 
to have alleged as a defect in the ſurrender, the omiflion of 
that which the huſband had covenanted to do, and which 
it was in her power to procvre; and if ſhe had ſucd as a 
feme ſole againſt her own ſurrender, it would have been ſti 
more prepoſterous, If, therefore, Jane Cullinſan could nu 
have avoided theſe ſurrenders, it is difficult to conceive hoy 
her heir ſhould be in a better condition with reſpect to ai 
abſolute ſurrender binding upon her, whatever claim le 
might have againſt a ſurrender to the uſe of her will. |: 
cannot be more n-ceſſary that the huſband ſhould join wit 
his wife in the ſurrender of her copyhold, than in levying a 
fine of her frechold eſtates. But jt has been ſettled ever 
ſince the caſe in the 17 fd. 3. (1), that à fine be levied (y 
a feme covert without her huſband, it all bind her and hr 
heirs, if it be not avoided by the. huſband; and both (2) Rl: 
and Conyns ſeem to intimate, that the law would be the ſame 
as to a recovery. Had the preſent caſe been of a freehold 
eſtate conveyed by the wife, by fine, without her huſband, 
it would clearly have bound her heirs, and the huſband be- 
ing eſtopped by his deed, the eſtate of the conuſee would 
have been indefeatible at law. The modes of conveying 
freehold and copyhold eſtates are different, but there is ſurely 
a fair argument from analogy, that a copyhold eſtate trat. 
miſſible under the ſame circumſtances as a freehold, thou!d 
be governed by the ſame rules. Both are public convey- 
ances, and from the nature of copyholds, there is moie 
reaſon to ſupport the ſurrender of a feme covert, where tic 
tereſt of the huſband is not affected by it, than there 15 {0 
make a fine effectual without his joining. Of a freehold 
eſtate the huſband is ſeiſed in right of his wife; of a copy- 
hold he has a mere peſfeſſian. He is nat admitted in her right; 


(r) Year Buck, 17 Ed. 3. 52 and 78. Aſſi. pl. 17. Bre. Abr. tit. Tas 


pl. 75. 
: (2) 1 Rell, Abr. 346. l. 50. Com. Dig. tit, Bar, and Feme (P. 1.) . 
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the is che actual tenant ; and, when a copyhold deſcends to 
a married woman, the new grant of the lord is to her, and 
not to the huſband, In oppoſition to this reaſoning, two 
caſes were cited at the bar, which were ſuppoſed to have 
denied the application of any argument drawn from the caſe 
of 2 fine, to the validity of a ſurrender ; and to have aſſerted 
the abſolute nullity of a ſurrender by a feme covert, without 
the concurrence of her huſband. The firſt of theſe caſes is 
Taylor v. Philips, 1 Vez. 229. Now all that can be inferred 
from that report of Lord Hardwicke's opinion 1s, that if the 
fact had been fully before him, he would have made a caſe 
for the opinion of a court of law upon this very queſtion, 
whether a ſurrender by N covert without her huſband's 
joining, but with his aſſent, was an effectual ſurrender? 
But as there was ſome reaſon to ſuppoſe there might be a 
ſhecial cuſtom to warrant that ſurrender, he directed a trial. 
It is evident then, that Lord Hardwicke was of opinion, that 
a cuſtom for a feme covert to ſurrender without her huſ- 
band joining, might be a good cuſtom, for otherwiſe the 
trial would have been idle, and he would have directed at 
once a caſe for the opinion of the judges. This obſerv1tion 
will alſo materially apply to the next caſe, which is Stephens 
v. Tyrrell, 2 Fil. 1. where, according to the report, the 
court of Common Pleas held, that a cuſtom for a feme covert 
to ſurrender without her huſband's joining, is contrary to 
law, aud bad. In this caſe it is ſaid, that the chief juſtice 
obſerved, that it was not ſtated whether the huſband was to 
conſent, though he did not join, and theretore it muſt be 
taken to be without his conſent. Now the natural inference 
trom thence is, that the conſent of the huſband, though he 
did not join, would have made the ſurrender effectual. The 
chief juſtice there cenſures an inaccuracy in 2 Danvers? 
Abridgement, 430. pl. 10. cited in ſupport of the cuſtom, and 
the remark is juſt, But when one looks into the caſes re- 
terred to in Danvers, it is evident that they furnith an au- 
taority in ſupport of a ſurrender without the huſband's 
joining in the act of the ſurrender. The firſt is an anony- 
mous caſe in More, 123. where a cuſtom for a married 
woman to deviſe her copyhold lands, with the aſſent of her 
uiband, was holden to be good. The next are 3 Leon. 81. 
Gb. 14 and 143. and 2 Brownl. 218. which all treat of the 
lame caſe, viz. Skipwith's caſe, There were two parts of 
the cuſtom alleged in that caſe, the one, that a married wo- 
man might deviſe; the other, that ſhe might ſurrender in 
the preſence of the ſteward and fix of the tenants. The 
late of the caſe in Leonard (hews that the will was made in 
tavour of the huſband, in the preſence of the ſteward and 
ux of the tenants; and, at the next court, the ſurrender to 
tax uſe of the will was alio in the preſence of the 2 
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and ſix of the tenants. The cuſtom ſeems to have hee 
holden good in ſubſtance, and it is probable that it was {4 
from the citation in (1) 2 Brownl. 218. This is, therefor 
an authority, that a ſurrender without the huſband's joining 
though certainly in a caſe where his afient might be pre. 
ſumed, is good. The reaſoning of the chief juſtice, accord. 
ing to H/i//on's report, proceeds upon a ſuppolition, that the 
cultom ſtated excludes the hutband intirely, becauſe it (ox 
not expreſsly require his conſent, and that it would there. 
fore enable the feme covert to diſpoſe of her eſtate againſt 
his conſent, But this is by no means a neceſſary conclution, 
A ſurrender without the huſband, may be a good diſpoſition 
againſt all but him, and his right to avoid it is not icon 
hiftent with ſuch a cuſtom, The reaſons, therefore, on 
which the cuſtom in Vin is condemned, do not appear 
quite ſatisfaQtory; and it has always appeared to me ſome. 
what arbitrary, to condemn a cuſtom, becauſe it is not cc. 
formable to the general law and policy of the nation. Tat 
eſtates ſhould be holden, in ſome manors, by an heels, in. 
dependent of her huſband, is not more fingular, thau 11 
others that the eſtate ſhould veſt abſolutely in the huſbany, 
* intermarriage, which is the caſe in ſome manors in 
Weſtmoreland. This caſe, then, goes no farther than aa 
Opinion, that a ſurrender, in which the huſband nei ut 
joins nor aſſents, cannot be good; but if that opinion wete 
well founded, it would not affect the preſent cafe. Iu bota 
Vezey and Wilſon, the obſervation made on the analogy of: 
hne is, that it works by eſtoppel. In the caſe in Jg. 
Lord Hardwicke is ipeaking of the fine of a tenant in tail 
where no intereſt paſſes, which, he ſays, will be good ag int 
the heir by eſtoppel, and the phraſe is very conecty 
uſed. But as to a eme covert levying a fine, where it con- 
veys an intereſt, it ſhall bind her and her heis. if the huſ- 
band does not enter and avoid it, becauſe, ſays Lord tt, 
the was examined and has power over the land 10 Rep. 43. 4. 
The fine there pail: « tn eit ite, ald when it is ſaid t at the 
is eſtopp-d by it, the e pre hon is uied in the ſame look 
manner as when it is applied to any other perſon contending 
in oppolition to his own dee, by which he has paſſed away 
the intereſt and eſtate which he would claim. It was ob- 
jected in the argument, that no cu om is ſtated in the cake, 
and that a ſurrender by a feme covert, even with the huſ- 
band's joining, can in no caſe be good, but by the particular 
cuſtom of a manor. - No authority was cited for this poli- 
tion, but it was argues, that from the ſeveral caſes, vi 


Dyer, 363. b. Cro. Eliz. 117. and Litt. Rep. 274. (u 
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Which the validity of a cuſtom for a feme covert being fepa+ 


rately examined, and her huſband joining, to make a ſur- 


render, is affirmed), it was ſtrongly implied, that ſuch a 


ſurrender would not be good by the general law of copy- 


© holds. Whis objection reſts on a ſuppoſed defect in t 

# fatement of the caſe. But the court will intend that the 
ſurtender by the wife ſeparately examined with the huſband 
joining, would have been good. 


The caſe could not 
otherwiſe have been made; and even if the argument had 


deen upon a ſpecial verdict, the objection would not prevail. 
For it would be contrary both to law and reaſon, that the 


copyhold of a woman thould become unalienable by her 
marriage, and it is againſt the nature of copyhold eſtates, 


| that they ſhould not be ſurrendered back to the lord, by the 


act of all the perſons having any intereſt in them, and 
having a diſpoſing power. Lord Cle ſays, This is the 
general cuſtom of the realm, that every copyholder may 
ſurrender in court, and need not to allege any cuſtom there- 
fore,” Co. Litt. 59. a. and in Combe's caſe, 9 Rep. 75. it is 
holden to be a neceſſary conſequence of this, that every 
copyholder may ſurrender by attorney, as a thing incident 
by the common law ; and in the pleadings of that very caſe, 
2 ſurrender by a feme covert and her huſband is pleaded, 
without any cuſtom being alleged, Co. Entries, 576. The 
caſes which are ſaid to afford a negative implication, that 
without a cuſtom, the ſurrender, by a huſband and wife, of 
the copyhold of the wife, would not be good, cannot be ſo 
conſtrued. "The caſe in Dyer, 363. 6b. aroſe upon a queſ- 
tion whether a cuſtom in the vill of Denbigh, that a feme 
covert with her huſband, by ſurrender and examination in 
court, might alien her land, was taken away by the ſtatute 
of Wales, 27 Hen. 8. c. 26.; and the opinion of Dyer and 
Wray was, that ſuch cuſtom was not abrogated, becauſe it 
was reaſonable and agreeable to the cuſtom of England, for 
the aſſurance of purchaſers. The caſe in Cre. Eliz. 917. 
ſtates a queſtion, whether the examination of a feme covert 
out of court, by two tenants, be good, without a ſpecial 
cuſtom ; and it is holden that it is not, becauſe it is a judicial 
act more proper to be done in court; admitting, at the ſame 
time, that a ſurrender on a ſole examination in court would 
bind her by the cam, i. e. by the general cuſtom; for 
though the ſtate of the facts does not appear by the report, 
it is fairly to be collected, that no ſpecial cuſtom for a ſeme 
vert to ſurrender in court, was given in evidence. The 
ſhort note in Litt. Rep. 274. ſeems more to favour the ar- 
gument, than the two preceding caſes, which, attentively 
conlidered, rather make againſt it. But it may eaſily be 
Uiſcovered, why in the caſe of Littleton, the defendant choſe 
v alleze a cuſtom, rather than to rely on the general _ 

e 


317 


Baron and Feme. 


He inakes uſe of terms much more extenſive than the gece: 
ral law: he pleads a cuſtom that guælibet femina viry g. 
eperta (including infants) may ſurrender ; the plaintiff replies 
that every woman of full age may ſurrender without tra- 
verſing the cuſtom that quælibet femina, &c. and the cour: 
holls the replication bad, for he ought to have traverſed the 
cuſtom alleged by the defendant. It might be a queltion, 
whether by ſpecial cuſtom; a ſeme covert infant could not 
furrender, though it is contrary to the general taw, and 
therefore it is pleaded, that every feme covert may ſurrender: 
but ſuch a caſe aftords no inſerence that it was neceſſary tg 
alledge a cuſtom for the general poſition, that a feme covert 
with her huſband, might ſurrender. For theſe reaſons, this 
objection ought not to prevail even ſo far as to induce the 
court to deſire a fuller ſtate of the caſe ; which would be the 
only effect it could have; for the cuſtoms of moſt manor 
being conſonant to this general law, there is little doubt hut 
ſuch a cuſtom might be truly ſtated in any cafe, where i 
were neceſſary that it ſhould be particularly alleged. The 
_ objection to the validity of the ſurrenders, viz. that 

y the common law, a feme covert is incapable of diſpoſing 
of her lands without the concurrence of her huſband, has 
been in part already conſidered; but it may be fit to examine 
this poſition more particularly. It certainly is, generally 
ſpeaking, a true one, though perhaps not quite correctly 
expreſſed; for a feme covert has no power to convey with ber 
huſband, except by fine or recovery. It would be more accu- 
rate to ſtate the law to be, that a married woman can make 
no conveyance of her lands except by fine or recovery, aid 
that a fine levied by her alone is avoidable only by her hut- 
band. Ir is equally a general rule of law, that a feme covert 
cannot ſue or = ſued without her huſband, and that the can 
make no contract to bind herſelf. Theſe rules are eſta- 
bliſhed on the principle (partly religious, and partly politica!), 
that ſhe has entered into an indiſſoluble engagement, by 
which ſhe is placed under the power and protection of her 
huſband, and has given up to him all perſonal property in her 
actual poſſeſſion, and the right to receive all ſuch as may be 
reduced into poſſeſſion. To theſe general rules, there have 
been, in the proceſs of the law, various exceptions allowed, 
where the principle of the rules could not be applied to the 
circumſtances of the caſe, In the caſe mentioned in Cz. Lit. 
132. b. and ſtated at large in Ryley Plac. Parliam. 19 Ed. 1. 
P. 66. the huſband _— abjured the realm for felony, the 
wife was permitted to ſue, and had judgment to recovet 


ſeiſin of an eſtate, of which ſhe was jointly enfeoffed with 
her huſband for life, againſt the lord, who, after ſatisfaction 
made to the king for the year, day, and waſte, claimed t0 
have the land by eſcheat. In the 31 Ed. 1. it was holden, 
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| that the wife of one who had abjured the realm could make 


a feoffment by deed with warrantry of her land, and ſhould 
be bound by it. Fitz. Abr. cui in vita, pl. 31. In the (1) 
10 Ed. z. a quare impedit was brought for the King v. the 
Lady Maltravers; the pleaded coverture, and upon the 
replication for the King, that her huſband was exiled for a 
certain cauſe, ſhe was ruled to anſwer; In the (2) 1 Hen. 4. 
the ſame point was determined in the caſe of the Lady 
Bellknap, whoſe plea of coverture was over-raled on a repli- 
cation, that her huſband was exiled : and, in the following 
year 2d of Hen. 4. the ſame lady ſued in her own name, 
and her ſuit was allowed. Lord Czke does not take notice 
of a circumſtance mentioned in the Year Book (3) and in 


(4) Brooks' Abridgment, that ſome of the juſtices ſaid, ſhe 


ſued as farmer of the king ; which ſeems to ſtrengthen the 
authority, for it ſhews, that during the exile of the huſband, 
the acted as a feme ſole, holding an intereſt under a grant 
from the king, by which ſhe might both ſue and be ſued 
alone. A feme covert may convey in execution of a power, 
dir NT. Jones, 1 37- and Latch, 39. and 134. and though in 
that caſe, there is much debate in the court, and a difference 
in opinion, whether the wife had any eſtate, and whether 
ſhe could convey in execution of a truſt, without her huſ- 
band, yet all agreed that her feoffment without her huſband, 
was a valid act. A feme may execute a power to fell lands 
without her huſband, and may fell them to him. G. Lite. 
112. 4. A feme covert may act in auter droit as an execu- 
trix, without her huſband; and, it is ſaid, that ſhe may 
adminiſter, or prove the will notwithſtanding his refuſal. 
Gem. Dig. Adminiſtration (D). In the three inſtances laſt 
mentioned, the law ſupports the act of the wife alone, be- 
caule the huſband has no intereſt in the execution of it; 
and, in all the former inſtances, ſhe is enabled to act b 

herſelf, becauſe ſhe cannot have the authority of her huf. 
band, whoſe exile or abjuration, though it does not diſſolve 
the marriage, ſuſpends the marital power. Caſes of ſepa- 
ration, and in conſequence of the relinquiſhment of the 
marital rights, by the agreement of the huſband, were not 
Iikely to have often occurred in the · ſimplicity of ancient 
mes, But there is a caſe in the Year Book, 47th of Ed. 3. 
18 (5), which ſhews that they were not then totally un- 
own in the law, „ An action of account was brought 
azainſt one as bailiff of the plaintiff's land, to which the 


— 


10 C. Lit. 132. 6. 

(2) Co. Lite, 133. 6. caſe of Sibel, B. Year Book, 1 Hen. 4. 1. U. 2. 
(1) 2 Hen. 4. 7. . 26. 
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defendant pleaded, that there was a debate between the plaig 
titf and his wife, on which, by the accord of their friend, 
the plaintiff aſſigned to his wife for her maintenance, the 
lands of which the account was demanded, and that the wit 
leaſed theſe lands to him for a term of years. The plaintif 
inſiſts, this is no plea, and amounts merely to a denial 
the defendant being bailiff ; but the court held, that he nuf 
anſwer the plea. And then the plaintiff traverſes the leaf 
alleged to be made by his wife.“ This caſe ſeems to prove, 
that a feme covert might diſpoſe of the profits of lands al. 
lotted for her maintenance, and make a leaſe of them with. 
out her huſband joining in the leaſe. In Cre. Car. ther 
are two caſes, on bonds given to ſecure the diſpoſal of a fun 
of money by a married woman. The firſt of them was in 
the 5 Car. 1. Cro. Car. 219. (1). It was an action upon 
a bond given by a man after marriage, conditioned to permit 
his wife to make a will, and diſpoſe of a ſum not exceed; 

gol. in legacies: the detendant pleaded that the wife did ng 
make any will; and on that plea iſſue was joined. It wy 
found ſpecially that ſhe did make a will, and diſpoſed of 
divers legacies not exceeding 5ol. but that ſhe was covert u 
the time of making the will. Judgment was given for th 


plaintiff; for, though by law, a ferne 4 ir could not make 


will without her huſband's aſſent, yot it was a will withn 
the meaning of the condition. The other caſe was in the 
10 Car. 1. Cro. Car. $76. It was an action on a bond 
conditioned to pay 30ol. after the death of the wife by the 
huſband, in caſe he ſurvived, for ſuch ufes as ſhe ſhould 
appoint by any writing under hand and ſeal, in the preſence 
of two witneſſes. The defendant pleaded that ſhe did not 
appoint. The plaintiff replied, that ſhe by her will in un- 
ing, ſealed and publiſhed, in the preſence of two witneſſes 
did will and appoint ſuch ſums to be paid; to which the 
defendant demurred, and judgment was given for the plain, 
The argument ſeems to have been upon the pleading ths 
writing as a will, and not as an appointment. But the 
Court held it to be ſufficient, for though it was not proper 
a will, being made by a feme covert, yet it was a writing in 


the nature of a will. Courts of law then had, at th 


period, recognized the power of a married woman, auti0- 
riſed by her huſband, to make, in effect, a teſtamentary di. 
poſition of perſonal property. The caſe of (2) Hang 
Scott, decided ſoon after the | Fer fix on an action which 
had been commenced during the Uſurpation of (mull 
gave riſe to a very large diſcuſſion of the rights of huſband 
and wives. It ſeemed then to be the opinion of the mac 
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df the judges, that the huſband could not be ſued for any 
debt contracted by the wife without evidence of his aſſent ; 
ROY for no debt contracted by her when wilfully 
ſeparated from him. Hale held the rule fo ſtrict, that in a 
caſe reported (1), 2 Levinx, 16. ſome years after the judg- 
ment in Manby v. Scott, he non-ſuited the plaintiff, in an 
action brought by a gaoler againſt a huſband for the diet 
and lodging of his witc. It appeared in the caſe, that the 
huſband had left his wife in the country, and come up to 
London, where he married another woman. The former 


vie cauſed him to be indicted, and coming to London to 


proſecute, was, by his contrivance, arreſted and ſent to gaol. 
The huſband was convicted on the proſecution : yet Hale 
would not allow this pecuitar caſe of the huſband's procur- 
ing the arreſt, to be an exception to the rule, which required 
his aſſont to the debt. Subſequent caſes, however, relaxed 
the extreme rigour of this rule; as, where the huſband turns 
the wite out of doors, he gives her credit wherever the goes, 
according to Holt's opinion (2), Salt. 118. But ſtill in the 
caſe of a wiltul ſeparation by the wife, the law was under- 
ſtood to be, that the huſband was not liable to be ſued for 
her debts, It ſeems very certain, that the judges who ar- 
gaed the caſe of Manby v. Scott, did not conceive that an 
action could be brought agiinſt the wife. It was cqually 
the ſuppoſition of thoſe who maintained that the huſband 
was not chargeable; as, of thoſe who held the contrary, 
that the wife was incapable of having any property, could 
acquire no credit on her own account, and mult either ſub- 
liſt on charity, or ſtarve, unleſs ſhe could obtain an alimony 
from chancery, or the eccleſiaſtical court. On the one ſide, 
this ſituation of the wife ſeparated from her huſband, is 
urged as a ſtrong argument to ſupport tie concluſion, that 
the huſband is liable to an action for neceſſaries; while they 
who argue on the other ſide contend, that the diſtreſs in 
which the wife is placed, is a juſt and expedient conſequence 
of her ſeparation from her huſband, from which the law 
ought not to relieve her. It does not ſeem to have occurred 
to any of the judges at that time, that a wife ſeparated from 
her huſband may, in fact, poſſeſs property; that ſhe will 
obtain credit by means of her apparent property, and that 
the conſequence of her debts not being recoverable either 
againſt her or her huſband, would only * prejudicial to the 
unwary, but honeſt, tradeſman. The firſt caſe which ap- 
pears, after this determination of Manby v. Scott, of an 
action brought againit a married woman, is that of the 
Ducheſs of Mazarine. 1 Salt. 116. Lord Raym. 147. 


———̃ V— 


_— 


(1) Caluerly v. Plummer. (2) Brherington v. Parrat. 
Vor. II. d 4 Comb. 
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Comb. 402. in which the court avoid the queſtion, on weigh 
ſhe was holden liable to the action. The reports fav. \ woulc 
may be intended ſhe was divorced, or her huſband an ali 3 Ma 
enemy; and, perhaps, it may be like the Lady Beling vas a 
caſe, whoſe huſband was exiled, The only notes of the ab Schult 
are very ſhort, and the point appears to have been mat: $ and 
upon a motion for a new trial, in which the court felt what | ceived 
the juſtice of the caſe required, and were not preſſed to c- W mere)! 
plain the grounds of their opinion, It would, however, hate £ to hay 
been a ſtrange ſuuation, if the Ducheſs of Mazarime, 2 vo- c(ceœiſic 
man cnjoying a conſiderable fortune of her own, ant tir : mat al 
many years a large peation from the crown of .nglu, eepara 
had been protected from every legal demand, by a rule of tit em 
law of England, that no action could be brought again! o the 
her, becauſe ſh: had a huſhand whoſe perſon and forum Ft ſeen 
were utterly unknown, and could not be attached by any | whoſe 


one with whom ſhe dealt. "The only two grounds hiutd 1 ea 
for the deciſion, could not have ſtood examination. de compe 
neither was nor could be divorced, the law of France ns paying 
permittiing a divorce; and, though in the term uhen de out che 
motion for a new tial was denicd, the treaty of peace hat certam 
not been ſigned, and a Frenchman was then an alien enen, ore ne 
yet that argument would not hase been applicable in ve 10 pol 
next term. The queition, whether a married woman bes- Ihe 1 
rated from her huſband, and enjoying, by his agreement! 2 tne int. 
ſeparate proviſion, ſhall be liable for her debts, hs con: peclan 
before the courts in ſeveral caſes. In that of (1) RIH I cannot 
V. Lady Laneſborcugh, Hil. Ter. 23 Geo. 3. the point ws withou 
directly brought before the court of King's Bench upon ground 
record, and judgment given that ſhe was liable. ln vt hold ar 
caſe, the huſban was ſtated to be out of England. But it lurrend 
(2) Hil. Ter. 24 Geo. 3. the ſame queſtion was brought k. which 
fore the court, the huſband being in England, and the fume trout h 
judgment given. In Mic. Ter. 26 Ges. 3. the fame queſtio! annulle 
was again ſtated upon the record, in the cafe of (3) Gf ama 
v. Pelnitz, with this difference only, that in that caſe the Manor 
contract was for money, in the others, for goods : an the the cot 
judgment was the ſame. About the ſame period, LA 1 a eſtate 
16 Ges. 3. the go was agitated in this court; Hr, i a cuſto 
the caſe of (4) Hatchett-v. Baddeley, where the Chief Jute the | 
and my brother Gen took a diſtinction on the pleadings * July, 


which neither ſtated a ſeparation, nor a ſeparate mnt LON q 

nance, but that the wiſe had eloped and lived ſeparately — 

from her huſhand; which diſtinction has, certainly, ge * opi 

E ure tr; 

- 

_—_— — — — 9 Jahn R 
(1) Cette Bankrupt Law, 2d Ed. 32. 7 


(2) Harrell v. Bete, Cork#s Bant-int Lau, 24 74. 36. 
(3) 1 Term Rep. B. R. 5. ante, 296, ; G ; 
(4) 2 Black, 1079. ante, 300. 
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uh weight. But the two other judges held, that the action 
* would not lie, merely on the ground of the defendant being 4 
* 3 married woman. In Eaft. Ter. 18 Ges. 3. the queſtion 
1071 was again ſubmitted to this court, the caſe of (1) Lean v. 
* Schultz, on pleadings which diſtinctly ſtated a ſcparation, 
nab and ſeparate maintenance ; but the queſtion itſelf then re- 
chr ceived no determination, the court having given judgment 
* W merely on a point of form, namely, that the luſband ought | 
* baue been joined for conformity. From this ſtate of the | 
= W (ccifious, it cannot be concluded, that it is a ſettled - point, | 
| for W that an action may be maintained againſt a married woman | 
* W ſeparated from her huſband by conſeat, and enjoying a ſepa- 
Th W rate maintenance. But — the law to be according 
2 do the three laſt determinations of the court of King's Bench, 
na it ſcems to be a neceſſary concluſion, that a married woman, 
*. E whoſe ſeparate property conſiſts of a copyhold eſtate, ſhould 
42 have a power to ſurrender it; for, otherwiſe, the law would | 
* compel her to pay, without allowing her to uſe the means of | 
= paying, and enable the creditor to recover a demand, with- 
** aut the power of making that demand effectual. This is 
ba | ccrtaiuly an argument from inconvenience alone, and there- 
* fore not altogether concluſive; but it has | ang weight whea 
- n poſſible inconvenience can be oppoſed on the other fide. 


| The intereſt of the huſband is intirely out of the queition ; 
the intereſt of the lord is not hurt by the ſurrender; the ex- 
peClancy of the heir is not an intereſt, and flight as it is, 
cannot be ſet up as a claim in juſtice, to take the eſtate 
without paying the debts. But the main and ſubſtantial 


* ground of the caſe is, that the wife is the tenant of the copy- 

bs hold and not the huſband ; that the eſtate can be forfeited or 
ei ſurrendered only by her acts, not by his; that the authority 
+ he. which he acquires by his marital rights, to direct and con- 

(me troul her acts, is by his covenant in the preſent inſtance 

{101 annulled, or at leaſt ſuſpended ; and there is then no impedi- 

uy ment to the validity of an act, paſſed in the court of the 

* manor between her and the lord. The certificate ſent to 

1 the tie court of Chancery was, © that John Willis took an 

Te, * eſtate to him and his heirs, according to the ſeveral 

a in * cuſtoms of the manors of Banſtead and Ryegate, under 

(ich * the ſurrenders and admittances of the 14th and 15th of 

hass % July, 1772.“ 

uind On the trial of an action of trover for eight cows and one Han 

ately heifer, the jury found a verdict for the plaintiffs, ſubje ct to © = 1 
gen the opinion of this Court, on the following cafe :—=By inden- 2 Cg 3. B. K. 


ture tripartite, dated the 14th of October, 1779, between 3 Tr. Rep. 626, 
Jahn Rhodes of the one part; Aune Peach, widow, of the 


U — —  — = — 
** is. tt 
Li 


(1) 2 Black, 1195. ante, 301. 


A 2 ſecond 
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ſecond part; and the plaintiffs of the third part; made p-. 
vious to the marriage between Rhodes and Anne Peach. The 
faid Anne Peach, in purſuance of the marriage agreement, 
and with the conſent of Rhodes, aſſigned to the plaintiff al 
the perſonal eſtate of her the faid Anne Peach, conſiſting u 
thirty-two cows, and the increaſe and produce te ariſe then. 
from, and two of her beſt horſes, and one bull (and other 
goods therein mentioned), upon truſt, that the plamtits 
ſhpuld permit Anne Peach, or ſuch perſon as ſhe ſhould by 
her laſt will in writing appoint, and in default of ſuch 2p- 
pointment, the adminiſtrators of the ſaid Anne Peach, to keep 
and enjoy, and at her or their will to jell and diſpaſe of tir 
ſaid cows and premiſes, and of all the increaſe and produce u 
ariſe and be produced from the ſame, for her and their own pr 
per uſe; and that Rhodes ſhould not intermeddle therewith, 
&c. The defendants, as ſheriff of Middleſex, in July, 178; 
levied an execution at the ſuit of Henry M Clio, agank 
the goods of John Rhodes, the huthand, and ſeixed, and (afin 
baving notice given to them of the ſettlement) ſold eight cu; 
and one heifer, four of which were part of the cattle belonging 
to Anne Peach before her marriage, and mentioned in the du 
of ſettlement, and the reſt of them bought with the mmey pn. 
duced by the ſale of milk of the cows mentioned in the ſettlomen, 
Lord MANSFIELD, Ch. J. By the common law, the wit 
can have no property during the coverture, but all her eſtat 
is veſted in the huſband. But courts of equity have for ages 
paſt thought the rules of the common law too hard, and hare 
thought it right to protect the property of the wife from ti: 
extravagance of the huſband, in caſes clear of fraud. Th! 
is done by the intervention of truſtces ; and thus far, the wit 
is, to all intents and purpoſes, a ſingle woman. And wherche— 
the truſt can be ſupported in equity, this Court will conte 
the truſtee intitled at lau. Fraud infects every tranſaction 
but more eſpecially between ſuch near relations as man and 
wife. Therefore it is, that a conveyance after marriage i 
totally void as againſt creditors, for then there is no con- 
deration. But in the preſent caſe, there is no fraud: the co 
ſideration of the ſettlement is valuable, becauſe it was mat: 
before marriage; and the more ſo, becauſe it was a ſettle 
ment of the wite's own property before marriage. It the 
ſettlement had been made 4er marriage, or the huſband has 
carried on the trade in his own name, and contracted debis 
in it, that would have varied the caſe. But here there is no- 
thing but the general queition, Whether by any means © 
man may, before marriage, put his intended wife..in a fits. 
ion to carry on a ſeparate trade; there is no authority (1a 
he may not. In this caſe, the cows would have been ot 89 
uſe to the wife, unleſs the had the produce of them. There 
tore I am of opinion, that this is a truſt which might be 
juppoir 
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ſupported in equity, and that the legal property in the truſtees 
is good. WILLES, J. of the ſame opinion. ASHHURST, 1 
The poſſeſſion alone of the wife does not make this trani- 


action fraudulent. For it was conſiſtent with the deed of 


ſetilement; and that gave the truſtees as much intereſt in the 
produce, as in the original property : the wite was the agent 
of the truſtees in the new purchaſe. BuLLER, J. It has 
been frequently determined, that poſſeſſion alone is not evi- 
dence of fraud; the tranſaction muſt be ſhewn to be fraudu- 
lent from other circumſtances. It the poſſeſſion be incon- 
ſiſtent with the conveyance, that is evidence of fraud. But 
here, the poſſeſſion is conſiſtent with the dzed; by which, 
the wife was to uſe the cows, and to make a profit of them. 
There is no other circumſtance to ſhew a fraud as to the 
firſt cows: and as to the produce, it is the ſame as if the wife 
nad paid the money over to the truſtees, and they had bought 
the other cows ; for ſhe acted as their agent. —Po/ea tor the 
plaintiffs, | 


Pleadings. 


An action of treſpaſs for an injury done to the property of 
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the wife, dum ſola, muſt be brought by the huſband and wife. Mitnes e at. 
But if ſuch an action be brought by the wife alone, the de- La. Ter. 


tendant muſt plead the coverture in abatement, and not in bar, 
— This was an action of treſpaſs, for ſeixing, taking, and diſ- 
training a boat, with the tackle, belonging to the plaintiſſs, and 
converting the ſame to the uſe of the detendants; to which 
there was a plea in bar, that Mary Murgatroyd, one of the 
plaintiffs, at the time of exhibiting the plaintiffs' bill, was 
vert with one R. Medd, then and yet her huſband, and now 
living. To this plea, there was a general demurrer. After 
argument, the Court took time to conſider of this que'tion ; 
and, on a ſubſequent day, their judgment was given by Lord 
KExnYoN, Ch. J. We have looked into the caſes which 
were cited (1); and though there is no preciſe precedent in 
point, we are of opinion, on a revie'v of all the authoritics, 
hat this plea in bar cannot be ſupported. Tr is extremely 
clear on the one hand, that the marriage gives to the huj- 
hand all the perſonal eſtate which the wife has in p«ſſſim : it 
is alſo clear on the other hand, that where a chaſe in action of 


— — 


(1) Mer, 25. Bro. Abr. Property, pl. 22. 11 Med. 177. 3 Bulſtr, 164. 1 Sidcr, 
— TIES _ 2 Lord _ 1525. 2 JSaund, 213. IIa. 360. 
At 1p, 1 "io. . 22. 24. 2 range. 811. Bro. Abr. Tit. Error. pl. 173. 
Jude in Action, pl. 88. CON 


F'2 the 


30 Geo. 3. B. R. 
3 Ter. R. 92 7. 
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the u fe is to be reduced into poſſiefſion, and it is neceſſary i 
bring an actim for that — it muſ? be brought in the nany 
of bath the huſband and wife. And it was abſolutely neceſſary 
that the wife ſhould be a party to the preſent action. 7h 
defendant, by his plea, imputes to one of tho plaintiffs a perſnal 
defect: now, in general, we find, that perſonal diſabilitirs my} 
be pleaded in abatement. It is laid down as a general poſion 
in Cm, Dig. (tit. Pleader,”” 2 A. 1.) that coverture in « 
woman, when either plaintiff or defendant, muſt be pleaded in 
abatement : and though no authority is referred to | 
ſupport of it, yet the opinion alone of ſo able a lawyer 
is of great authority. It is true, that there is a preces 
dent in the old entries (Yet. Intr 74. a.) where the cover. 
ture of the plaintiff is pleaded in bar : but that is reprobatel 
in 2 Tutto. 1641. where it is ſaid, that all the other precedents 
are of pleas in abatement, My brother Buller has alſo me: 
with a caſe in the Year Books 39. E. 3. 32. b. which thew;, 
that this matter ſhould have been pleaded in abatement, A; 
to the caſe cited from 1 Sid. 172. it is true, that two of the 
Judges gave the opinion which was ſtated by the def-ndant'; 
counſel: but the other two judges, — „ Toiſden and 
indbam, names of great authority, were of a different cpi- 
nion; and held, that the huſband and wife ought to hve 
joined in that action. We are therefore of opinion, on the 
authority of the caſe in the Year Books, as well as on tht 
of Lord Ch, B. Comyns, and on the reaſo1 of the thing, tut 
the corerture ſhould have been pleaded in abatement, 1 here 
is, indeed, the inconvenience which was ſtated at the ba, 
that the huſband may bring error if he pleaſe: but that dre 
not conclude this queſtion, With reſpe& to the income. 
nience of the ſhortneſs of time which the defendant has t 
pl-ad in abatement; where ſuch a plea is not merely dilatory, 
but goes to the merits of the cauſe, the Court will allow 
him a longer time than the four days to offer ſuch a pi, 
leſt the juitice of the cauſe ſhould be precluded, in the fame 
manner that they will permit a tender after a ſpecial impa'- 
lance.— Judgment for the plaintiffs. 


Morgan v. Pain= And if the plaintiff take huſband after ſuing out the un, 


e. 
5 Geo. 3. B. R. 


and before the declaration, the defendant cannot give her cv 


Jer, E.. 165, verture in evidence under the general iſſue, but muſt plead it 


in abatement if he wiſh to take advantage of it.—[n an ach 
for money had and received, the plaintiff was nonſuited, as 
its appearing in evidence that ſhe was a feme c-vert + but 0 
a motion to ſet aſide the nonſuit, on the ground that the 
plaintiff was net married until after the ſuing out of the writ, 
and before declaration, in which caſe (it was contende(!) *. 
coverture could not be given in evidence under the genen 
iſſue, but thould have been pleaded in abatement, Tue ru“ 
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for ſetting the nonſuit aſide, after cauſe ſhewn, was made ab- 
ſolute. 

A feme covert cannot ſue without her huſband as a ſole Caan e. Shaw, 
trader by the cuſtom of London in the ſuperior courts at I.. Ter. 

| — . . "= Het 31 Geo. 3. B. R. 
Weſtminſter. This action was brought by the plaintiff, a 4 J.. R l. 301. 
widow, in her own right, for goods fold an delivered by her 
while the was covert, It appeared, on the trial, that the 
trade was carried on ſolely by the wife in Cheapſide, without | 
the interference of the huſband, though he lived in the ſame | 
houſe with her. The plaintiff obtained a verdict. The ob- | 
jection made at the trial, and again inſiſted on in this Court, | 
on a motion to enter a nonſuit, was, that the goods were, 
frimd facie, the property of the huſband, and conſequently, 
that the wife could not maintain this action in her own right; 
for that ſhe could not avail herſelf of the privilege of being 
a fole trader, according to the cuſtom of London, in the ſu- 
perior courts at Weſtminſter, ſuch privilege being confined 
to the city courtss BULLER, J. ſaid, that this point was 
decided in this Court in the year 1773, in the cate of Read 
v. Frances Fewſon, which was as follows: “ The detendant 
* was the wife of one Charles Feuſon, and was a ſole trader | 
* by the cuſtom of Londom; and being indebted ro the | 
& plaintiff, entered into a bond, in which ſhe was d-ſ{cribed 
«* + milliner, citizen, and fole trader; and allo execnted a 
** warrant of attorney to enter up judgment on the faid bond, 
which was entered up accordingly, and a feri facias ſucd 
out, and the defendant's goods taken in execution. In the 
judgment, it was ſtated, that the defendant was a ene 
evert ſole trader; and that the money (men'1oned in the 
bond) was advanced to the defendant touching her c: aft. 
The objections to the judgment were, that the judgment 
* was irregular, it not being entered purtuant to the authg- 
rity ; that the huſband ought to have been impieaded jointly 
w:th the wife, though executim muſ} be againſt the wife only; 
and that the attion was not maintainable iu this ceurt, but 
cught to hade been brought in the court of the city London.“ 
Auer argument, and time taken to contider, Lord Mars 
ro, Ch. J. obſcrved, that tis was an application to ſet 
cle a judgment entered up without authority. In the hond. 
tne detendaut is calied © milliner, citizen, aud foie trader ;”? 
but no inſtance hath been thewn where a eme crvert. ſole 
trader can execute a bond; he is liable to ſim ple contratt debts, 
lat cannet give a bond; if ſhe could, ſhe might bind her heirs, 
if ſhe had real afſits, which certainly no cujt;m can warrant, 
An infant may be liable for necetiaries, but cannot give a 
bond tor them. A married tuaman cannot be made defendant 
without her huſband; and if ſhe cannot (and no cafe tas been 
C1t-d tO thew the can), he cannit give a «warrant of attorney 
"n confeſs a judgment, Ihe mode ot exccution is a commit- 
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2 Black. 22d. Bench, The defendants in error, being the plaintiffs below, 
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ment to priſon, though judgment is againſt the goods. 7; 
judgment is entered up without authority, and muſt be ſet aft. 
ASTON, J. The cuſtom ſeems to operate on ſimple cog. 
tracts only. By the better authority, it ſeems that the 
« action mult be brought in the city courts; and the huſband 
„ ought to be joined. It is a principle of the common lay 
& (Finch 12.) that a woman {hall never be put to anfw:; 
« without her huſband. Indeed, in a note in Dyer, 271. l. 
« is ſaid, where a huſband was baniſhed, the wife was (uf. 
& fered to appear alone to prevent her-being waived. The 
% warrant of attorney, in the preſent caſe, is an abſolute 
nullity.” WiLLEs and ASHHURST agreed. Rule ab. 
lute for ſetting aſide the judgment, as entered up withit 
authority; and a clauſe was ordered to be inferted in i: 
rule, that the huſband being preſent in court conſemel t 
the motion. PER Cur. In the caſe put at the bat, « 
the choſe in action, the right ſurvives to the wife by the con. 
mon law of the land. But here, the right claimed by be 
wife only ariſes by the cuftom of the city of London, a 
which we can take no notice in this action; and therefore 
the aCtion ſhould have been brought by the repreſentatives of 
the huſband, The caſcs in 2 Leon. 166, and Moor, 135 
ſhew, that the ſuperior courts at Weſtminſter cannot take 
notice of this cuſtom Rule abſolute. 


Clark v. Norris Where the defendant is joined with his wife in the wr! 


et al. Ea. Ter. 


24 Geo. 3. C. B. 5 ; 
1 fn. Black, Caſe, the plaintiff cannot ſign judgment for want of a pl, 


235 without making a demand of a plea; and if he does, de 
Court will ſet the judgment aſide as irregular. 
Lee, the defendant, had entered into a warrant of attorney 
Lee, Ea. Ter. to confeſs a judgment to the woman plaintiff dum fola, and ihe 
4 Geo. 3. B. R. . * 4 * 
3 B. 1469. afterwards married Marder, the man plaintiff: after wich 
marriage, the judgment was entered up by the huſband an! 
wife; the plaintiffs having levied by virtue of a fer: fac: 
THE Cour (on a motion to ſet aſide the judgment and 
writ of fier: factas executed thereon) declared their opinion 
to be, © that the judgment was irregular for want of a pre- 
vious leave of the Court to enter it up.“ They held, that in 
order to warrant this entry of the judgment, there ought to 
have been an application to the Court for leave to enter it up 
thus, founded upon a proper affidavit, proving the-marriage 
between the plaintiffs : upon which, a rule of court ihou'd 
have been obtained, giving leave to enter up judgment ac- 
cordingly ; but as this previous ſtep was not taken, the judg- 
ment was irregular for want of it: the conſequence of which 
was, that the rule was made abſolute, but without colts. | 
Huſband and wife cannot join in aſſumpſit, without ſtating 
the intereſt of the wife.—-This was error from the King 


Marder et al. v. 
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E brought an action on the caſe, againſt the plaintiff in error 

Bidgoad, and declared for the occupation of a meſſuage and 

W 1.nds at Tiverton, and for money had and received to the uſe 

ot Jay and his wife, on which was founded the aflumptit to 

boch Jay and his wife: judgment by default for both; and 

on 2 writ of inquiry, damages 5. 45.: coſts 40s.: final judg- 

ment ſigned for 5/4. 45. debt, and gd. 16s. coſts, the 5th of 

December, 1777. The error aſſigned was, that judgment 

was given for Thomas Way and Sarah his wife, to recover 

their damages, whereas it appears upon the record, that Sarah 

was the wite of Thomas, and could not ſuſtain any damages 

by reaſon of any thing contained in the declaration. PER 

Crus. (after the point had been fully argued on both tides), 

This judgment is erroneous, becauſe no contract can be made 

with a married woman: no promiſe, either expreſs or implied, 

gives auy intereſt to her; the whole reſults to the huſband, 

and the action muſt be brought in his name only: the re- 

medy, if the contract be his, goes after his death to his ad- 

miniſtrators. If a joint contract, it ſurvives to the longeſt 

liver of the huſband and wife; and therefore the diſtinction 

is ſenſible, and neceſſary to be made. It has been infiſted, 

that the Comt may zntend the eſtate in queſtion to have been 

the wife's; but there can be no intendment contrary to the 

plain meaning of the words ; beſides, theſe are general da- 

mages; and the count, for money had and received, cannot 

be ſupported by intendment: neither can the inertion of the 

wite be ſurpluſage. It creates an intereſt in the wiſe, and 

intules her to the damages by ſurvivorſhip.— Judgment re- 

verled, | 

1 On a plea of coverture and verdict for the defendant, the Wortley v Ray- 

Fa huſband cannot have execution for the colts without ſcire r Wo Tea 

wy factas : the wife, however, may have proceſs in her own n * 
name, in ſuch a caſe, becauſe the plaintiff having declared 

againft her as ſole, he is concluded from denying it, 
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It to Huſbands and wives cannet, in any caſe, be witneſſes Davis v. Dia- 
t up either for or againſt each other. — This was an action by the woody, Ea. Ter. 
inge executrix of a ſurviving truſtee, under a marriage ſettlement 77 - — 
aud of J. Lewis, in 1780, by which, certain houthold goods, * COS 
ac- mentioned in a ſchedule annexed to the deed, were ſettled to 
dg- the ſole and ſeparate uſe of Lewis's wife; and it was brought 
hich azainit the defendant, ſheriff of Monmouthſhire, to recover 

| back the value of ſome of thoſe articles which had been 
ting ſeized and fold by him, under an execution againſt Lewis. 
ng's At the trial, Lewis was called as a witneſs to prove the 
0%, Wentity of the goods; the defendant's counſel objected to his 
"gets bompeteney 
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competency, and it was ſaid, that he was intereſted : to which 
it was anſwered, he came to ſpeak againſt his intereſt; { 
that if theſe goods, which had been ſeized, were not his own, 
and could not be taken to pay his debts, he would be liabe 
afterwards ; whereas, if they could be taken in execution, hs 
debt would be diſcharged. The judge admitted the witnek, 
but reſerved the point. Per Lord Erro (after motion 
for a new trial, independently of the queſtion of intereſt, 
Huſbands and wives are not admitted as witneſſes either for 
or againſt each other: from their being ſo nearly connectel, 
tney are ſuppoſed to have ſuch a bias upon their minds, tha 
they are not to be permitted to give evidence either for or 
againſt each other, BULLER, J. It is now conſidered as i 
ſettled principle of law, that huſbands, and wives cannor, n 
any cale, be admitted as witneſſes, either for or againſt eu 
each,—Rule abſolute. 

Neither can any declaration, made by the wife in preju. 
dice of her huſband's right, be given in evidence.—Q1 the 
trial of this action, which was aſſumpſit, on a promiſſory 
note of the teſtator. The defence ſet np was, that Anne, one 
of the plaintiffs, called Ann Ratcliſſe, was really named 4 
Parker : that C. Ratcliffe, another of the plaintiffs, and her 
former huſband, was hanged ſeven years ago for forgery, aud 
that Anne was ſince married to R. Parker ; and the detenian 
propoſed to prove this by a declaration of Anne to this etf-*! 
a verdict however was taken for the plaintiff, reſerving the 
point for the opinion of the Court. On a motion for a nes 
trial, it was urged, that this action was brought in right of the 
wife, as executrix, and therefore declarations by her wet 
admiſſible. SED PER CUR, C. Ratcliffe is one of the pl:i!- 
tifts on the record, he has, therefore, an intereſt in the can, 
and that cannot be prejudiced by any act, or by the evidence 
of the wife; and it is immaterial whether his right be or be 
not jure uxoris, it is ſtill his right —Rule diſcharged. 


Baſtards. 
Of Baſtards in General. 


The child of a married woman may be proved a baſtard 
by other evidence than that of the huſband's non- ccc 
On che trial of this cjectment, the leſſor of the plaintit made 
out his title to the premiſes in queſtion, as heir at 12 e 
Jon Tilyard, the perſon laſt ſeiſed, being the nepiiew qt bis 
paternal grandmother, In anſwer to this, the dete: 021% 
who. were the tenants on the eſtate, ſet up the title of 7 
Turner Hales, as being the great grandſon of Else a. 
yard, a ſiſter of the paternal grandfather of the {aid 7” 
1ilard, iu whom the eſtate veſted by purchaſe, under pA ty 
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I having been originally derived from the ſaid Elizabeth's ſa- 
mer, Robert Tilyard, and conſequently, that Hales had the 


ſuperior title, The queſtion therefore turned upon the evi- 


Z dence by which he deduced his legitimate deſcent from Eli- 


zabeth. As to which, the defendants did not prove any mar- 
rage in fact between her aud Jeſeph Hales, the grandfather 
ot J. I. Hales; but they produced a pedigree found in the 
late Fobn Tilyard's houſe, from whence it appeared, that 
Foſeph Hales, the great grandfather, and the ſaid Elizabeth 
had had iſſue Feſeph Hates, through whom the ſaid J. T. 
Hales derived tide ; and further, that Robert Tilyard, the fa- 


ther of the ſaid Elizabeth, in his will, dated the 6th of No- 


vember, 1714, called her his daughter Elizabeth Hales ; and 
ſeveral other family wills deicribed the Hales as couſins. 
Some expreſſions of the late John 7ilyard were alſo proved, 
acknowledging F. J. Hales as his heir at lau; but it ap- 
peared, that theſe, as well as the predigree above-m-ntioned, 
took their rife from tue paſſage in old Robert Tiizard's will, 
wherein he calted his daughter Elizabeth by the name of 
Elizabeth Hales : and beſides, there were fimit»r expreſſions 
ot acknowledgment from the late Joon T1:\yard as to the 
heirſhip of the leſſor of the plainiuf, To counteract this 
evidence, the leſſor of the plaintiff proved the marriage of 
Elizabeth in 1705, by her maiden name of 7ilyard, with one 
Kenan Kilburn, wich whom ſhe lived in Norwich for ſome 
time, without having any chiidren; that Kilburn then left 
Norwich; after winch time, ſhe and Holes lived publicly 
together as man and wite for ſome years, during which ume 
tat lan was born who was ſtated in the pedigree to be the 
ive of Elizabeth and Foſeph Hales; and who, it was proved, 
had aways been conſidered in the family as a baſtard.— 
Where the huſband was, during that time, did not clearly 
appear; but a very old witneſs ſaid, that he went to London, 
where it was ſuppoſed he remained ; and that he returned to 
Noru ich after his wife's death. It was further proved, that 
pl, Hates, the fon, mentioned in the pedigree, always 
went by that name, except in one inſtance, where he toid an 
eltate after his mother's death, which had been deviſed to her 
by her father Robert Tilzard; und in the title deeds ſtiled him- 
telt © 7ofeph Kilburn, et heriuiſe Halen: and his detcendants 
always went by the name of Hales. And it was alſo proved, 
hat Elizabeth was buried by the name of Kilburn. The 
ect of her marriage with Kiburn being thus clearly eſta- 
blithed, the defendant's counſel then chnged their ground, 
and contended for the right of J. J. Hales, as having de- 
ſcended from that marriage, for that 1 non-acceſs of the 
band were clearly proved, which had nit been, nat could be 
due at this diſtance of time, it muſt be taken that Teſeph the 
fon, whatever his reuſons might hate been for taking the 

name 
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name of Hales, muſt, in point of law, be taken to be the (, 
of Kilburn, and could not be baſtardized by mere evid-n 


that another perſon had cohabited with his mother, fran 
whom he claimed ; and the judge directed the jury to th 
effect, telling them, that though it was not abſolutely ne, 
ſary to prove the huſband out of the realm, in ore 
-e i the ifſue, yet it was incumbent on the party h. 
fiſting upon that fact, to prove that the huſband could ng, 
by any probability, have had acceſs to his wile at the tim: 
which, he conceived, had not been ſhewn in the prefect in. 
ſtance ; whereupon, the jury found a verdict for the defend. 
ants, It was afterwards moved to ſet this verdict afide,— 
ASHHURST, J. (who had tried the cauſe) after conſultation 


that there ought to be a new trial. He added, that be 
was convinced he had laid too much ſtreſs on the necefity ac 
proving non- acceſs, when the huſband was within the rcaln, 
by witneſſes who could prove him conſtantly reſident at 1 
diſtance from his wife. That the huſband in this caſc |:k 
the wife, and went to reſide at another place, as it was be- 
lieved in London, and that there was no direct evidence dt 
his acceſs, he obſerved was very clear; and then, there were 
other circumſtances which went ſtrongly to rebut the pre- 
ſumption of acceſs, and to ſhew that the ſon was a baſtard; 
among others, a very forcible one occurred, that of the fon 
having taken a different name from his birth, the name & 
the perſon with whom his mother was living at the time, 
which had been retained by him and his deſcendants ever 
ſince: that was a very ſtrong family recognition of his ih. 
gitimacy. PER CUR, Rule abfolute for a new trial with. 
out colts, 
The King v. the Baſtards are withing the meaning of the marriage. act, 
Inhabitants of 26 Geo, 2. c. 33. which requires the conſent of the fatihe, 
3 guardian, or mother, to the marriage of perſons under age, 
1 R 9 Who are not married by banns. By an order of two juſtice, 
the pauper, Mary Miles, and Anne her infant daughter, wer 
removed from the pariſh of Staunton upon Hine-Heati, n 
the county of Salop, to the pariſh of Hodnett in the fail 
county; and on an appeal to the ſeſſions, the order was c- 
Grad] ſubject ro the opinion of the court of King's Bench, 
on the following caſe: Afary Miles, an illegitimate child 
« was born in the pariſh of Hodnett, On the 10th of Ja- 
« nuary, 1782, the, being then under twenty-one years 0 
age, was married to Richard Teece, who was born in tic 
« pariſh of Staunton upon Hine-Heath, and who was alto 
then under twenty-one years of age, and illegitimate, 2 
£ appeared by the — regiſters of their baptiſm, and tl 
« evidence of the mother of the ſaid Mary Miles. The pu- 


tative father of Richard Teece died in 1779; and his ma- 
« t 
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We ger died in 1764. The putative father of Mary Miles 
. gicd ſeveral years previous to her marriage; and her mo- 
„ ther, in the year 1772, married Richard Lowe, who, as 
„ well as his wite, is (till living. Neither Richard Teece the 


« huſband, nor Mary Miles the wife, had ever any guardian 
or guardians appointed for either of them, nor was any con- 
« ſent given to their marriage by any perſon acting m that 
« character, or by the parent or parents on either ſide. No 
« witneſſes appeared, on procuring the licence from the ſur- 
« rogate, depoſing to the conſent of the parents or guardians 
on either {ide having been obtained, or that the parties to 
be married were of the age of conſent ; but the perſon, who 
„applied for the licenſe, being the ſaid Richard Teece, ſwore 
6 that the parties were both of age.” The queſtion for the 
opinion of the Court turned on the validity of this marriage. 
Lord MANSFIELD, Ch. J. Before the act of parliament 
20 Ces. 2. c. 33. paſſed; by the laws then in being, if a man 
and woman made a contract in private per verba de preſenti, 
and kept it a ſecret, and afterwards there was a public marriage 
{olemnized by either of them, and iſſue born of that marriage, 
nevertheleſs the private contract took place of the ſubſequent 
marriage; becauſe the canon law compelled a ſtrict obſervance 
of theſe contracts, and decreed them to be ſolemnized in the 
face of the church, Therefore, clandeſtine marriages were ſo 
far to be ſure practicable, that the courts would not avoid the 
contract; but ſtill they were contrary to law.— The law of 
England, executed by the eccleſiaſtical courts, prohibited it, 
and made it uniawtul to marry any perſon in private; ſo 
that no clergyman of reputation dared to marry any perſon 
without either licenſe or banns. If they married with licenſe, 
there was an oath that the parties were of age; or, if under 
age, that they had the conſent of parents or guardians. If 
by banns, it was no objection to the marriage that the parties 
were under age. All other marriages were illegal; but not 
being vacated, the practice ſtill continued. Therefore this 
at was patſed in order to prevent theſe illegal practices, 
which were become fo very enormous, that places were ſet 
apart in the Fleet and other priſons for the purpoſe ot cele- 
brating clandeſtine marriages. The court of chancery, on 
the ground of its illegality, made it a contempt of the court 
to marry one of its wards in this manner. They committed 
lie offenders to priſon; but that mode of puniſhment was 
Hund ridiculous and ineffectual. Then this act, 26 Ges. 2. 
c. 33- was introduced to remedy the miſchief, and in fact 
only made that leſs praCticable, which was before illegal. 
do that I cannot go into arguments on the impolicy of the 
law; and if I cou d, it would be ſufficient to ſay, that ſeveral 
attempts have been made to repeal this law in parliament, 
were great characters have taken the lead, ali of which 

have 
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have proved ineſſectual. Then the queſtion is, What is ti, 
law ? The meaning of the act is, that where there is ti 
content of a father or guardian lawfully appointed, or « 
a mother, or guardian appointed by the court of chancen 
the marriage ſhall be valid: but here, there was no conſe: 
by any one; conſequently, in my opinion, it is void by t. 
marriage- act. There is no reaſon to except illegitimate chillry, 
fer they are within the miſchiefs intended to be remed:ed ij th 
att, \SHHURST, J. There is no inconvenience in puttin: 
this conſtruction upon the act; for perſons in this fit att 
may marry by banns. BULLER, J. The objection to tl: 
order of ſeſſions, and in ſupport of this marriage, is, that i 
the Court ſhould determine that a baſtard is within tle a& 
of parhament, we ſhall, by conſtruction, multiply the nun- 
ber of felonies; but that is not the caſe. There are but two 
clauſes which create felonies ; the firſt is the 8th ſection, by 
which, © If any perſon ſhall ſolemnize matrimony iu any 
other place than a church or public chapel, where banrs 
« have been uſually publiſhed, unleſs by ſpecial licenſe tron 
« the Archbithop of Canterbury; or ſhall ſolemnize mar! 
* mony without publication of banns, unleſs licenſe of mar- 
« riage be firſt had and obtained from ſome perſon or per- 
„ fons having authority to grant the ſame; every perion 
« knowmgly and wiltully ſo offendinz, and being lawtuiy 
«* ccnvicted thereof, ſhall be adjudged to be guilty of felony.” 
Now it cannot be material, on au indictment for fach at 
offence, what the condition of the parties was, nor can you 
inquire into it: it is the fact of celebrating the marriage u 
ſuch circumſtances whicir conſtitutes the felony, Again, 07 
the 16th ſection, © If any perſon ſhall knowingly and wi- 
« fully inſert, or cauſe to be inſerted, in the regiſter-book > 
ſuch pariſh, &c. any falſe entry of any matter or ting 
« relating to any marriage, or falſely make, alter, forge, af 
« counterfeit, or cauſe or procure to be falſely made, &. 
* any ſuch entry in ſuch regiſter, &c. or faiſzly make ot 
« procure to be made, &c. any ſuch licenſe of marriage, & 
or wilfully deſtroy any ſuch regiſter or martiave, &c. i 
© the ſame ſhall be guilty of felony.” It would be no at- 
ſwer to a proſecution for ſuch a crime to fay that the partie 
were baſtards, becauſe the fact of forging an entry or cee 
or of deſtroying a regiſter, is ſtill the fame. It is not true, 
that the Court, in the expoſition of penal ſtatutes, re 9 
narrow the conſtruction. We are to look to the words i 
the fir t inſtar.ce, and, where they ate plain, we are to decice 
on them. If they be doubtful, we are then to have echte 
to the ſubjeEt-matter ; but, at all events, it is only a {econdar 
rule. Now theſe words are very general. "The acl es“ 
of all perſons, except under particular circumſtances. Ie 
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balls under the general regulations eſtabliſhed by the act. 
Þ-(ides, the rule that a baſtard is nullius filius applies only to 
Nie caſe of inheritances; it was ſo conlidered by Lord Coke. 
Woh orders confirmed. 
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It the putative father of a baſtard obtain the poſſeſſion of The King v. 


of Fliation had been made, and who had obtained the poſſeſ- 
lon of the child by fraud, was ordered to be reſtored to the 
mother. Lord KEN VON, Ch. J. ſaid, that the putative fa- 
ther had no right to the cuſtody of the child. 


the latter pariſh appealed to the Pontefract ſeſſions. On the 
hearing of the appeal, the reſpondents produced evidence of 
the fertlement of James Ward being at Bramlev z and in 
oder to prove the marriage of the ſaid James Ward with 
the ſaid Sarah ard, they produced witneſſes, who proved 
that they had cohabited and lived together as man and wite, 
and were reputed to be man and wite until the death of 
James IVard. The appellants offered to produce Sarah Ward 
as a witneſs, to prove that ſhe never was married, or that if 
ſe ever was, the ceremony took place in Ireland, under ſuch cir- 
cum/lances as (the appellants contended) by the laws of Ireland 
rendered it wholly void, The appellants alſo offered witnefl:s 
to prove declarations made both by James I ard and Sarah 
IFard at different times that they never were married, The 
repondents* counſel inſiſted that the evidence offered by the 
appellants was inadmiſſible ; and the Court being of that opi- 
on, rejected the ſame, and confirmed the order of the juſtices, 
hegt to the opinion of this Court, Whether the evidence 
oiered by the appellants was admiſſible or not? PER Cx. 
his evidence was certainly admithble, though the jultices 
a the ſeſſions were to judge of the effect of it, In the 
cate of X. v. the inhabitants of St. Peter's (1), it was ex- 
prefsly held, that the ſuppoſed huſband was a competent w it- 
nels to diſprove the marriage. There are alſo many other 
cates, in which it has been decided, that the parents may be 
called as witneſſes with reſpect to the legitimacy of ther 
"Yue; and if they may be called to prove that they ate legi- 
mate children, there is no reaſon why they ſhould be con- 
licered as incompetent when called to prove that the children 
ae legitimate. But in all theſe cates ſuch teſtimony 15 
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(i) Bury, S. C. 2 5. and Bull, N. P. 113. Sanden v. Sanden, fittings after Eat. 
14. cor. Lord Kenyon, S. P. 
open 


Pier from her mother by fraud, the Court will order her to K+. 


be reſtored to the mother. —In this ole, a child of three 3j Geng. B. R. 
Rears of age being brought up at the inſtance of her mother, 5 Ter. K. 278. 
Won an habeas corpus, by the putative father, on whom an oder 


* 


Ter. 


The reputed mother is a competent witneſs to prove the The King v. the 
legitimacy of her child:en.—T wo juſtices, by an order, re- — — 

: g N b ramley, Tr. Ter. 
moved Sarab ard, widow of 7. /F ard, deceaſed, and her 35 Geo. 3. B. K. 


three children, from Leeds to Bramley ; againſt this order, 6 Ter, Ru. 320. 


—— 
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Rex v. Inhabi- 
tants of Hem- 
lington, Hil Ter. 
17 Geo, 3 B. K. 
Cala. 6. 


Baſtards. 


oyen to great obſervation. It was then deſired, that 6 
court of ſeſſions, on re-hearing the caſe, might be confine 
to the evidence of the declarations, &c. without putting the 
reſpondents to the expence of proving their caſe; BuT Lozy 
KERVON, Ch. J. ſaid, that the whole caſe muſt be one 
into again at the quarter ſeſſions; that it was like granting 
new trial, in which aſe the whole cafe muſt be proved (1) 


The Duty and Authority of Pariſh Officers. 


A baſtard living with its mother for nurture, but having 
different ſettlement, muſt be maintained by the pariſh in 
which it is ſettled. —T'wo juſtices made an order upon the 
townſhip of Darlington, in the county of Durham, to pay 
a weekly ſum towards the maintenance of two baſtard chile 
dren under ſeven years of age, brought by their mother tg 
the townſhip of Hemlington, in the county of Y ork, tle 

lace of their mother's legal ſettlement, their own being a 
Da The ſeſſions, on appeal, diſcharge this order, 
and ſtate a caſe to the following effect: The caſe found, that 
Eleanor Guy, and Mary, her daughter, a baſtard, born xt 
Hemlington, went under a certificate from Hemlington, dated 
July 11, 1772, to reſide in Darlington; and, that during 

er reſidence under that certificate, Eleanor was delivered ot 
Ann and WWilkam, two other baſtard children; that on the 
11th of September, 1775, Darlington, by an order of two 
Juſtices, removed Eleanor, the mother, and her daughter, 
Mary, to Hemlington, and that Eleanor, the mother, carried 
with her Ann and I illiam, her two other children, though not 
named in the order of removal, as nurſe children, to Dar- 
lington. The caſe then proceeded to (tate at large the order 
made by two juſtices for the maintenance of theſe children, 
and which the churchwardens and overſcers of Darlington 
refuſed to obey : the queſtion ſubmitted to the conſideration 
and judgment of this court was, WHETHER the church- 
wardens and overſeers of the poor of the townthip of Dar- 
lington are obliged, or compellable, to pay to the church- 
warden and overſeer of the poor of the townſhip of Hem- 
lington, any money, or other thing, for or towards the 
relief or maintenance of the ſaid rn and William, the 
baſtard children of Eleanor Guy, whilſt they remain wit 
their mother as nurſe-children, at, and are maintained at the 
expence of the townſhip of, Hemlington, ſhe refuſing to pit! 
with them, ſo that they may be removed to Darlington! Un 
ſupport of the order of ſeſhons, it was urged, that che natu- 
ral and legal right of a parent to take children under the 285 
of nurture, wherever they might be ſettled, along with het 
wherever ſhe might go, was unqueſtionable : that, as to the 
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(1) Vid. R. v. Clifton up Dunſmore, Burr, S. C. 698, 9. and R. v. Pet 
queſtion 


a Confls Butt, 8 5 3. 
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oueſtion before the court, which was, A eee. pariſh, ſuch 
children, during ſuch reſidence, were to be maintained? the 
caſes of Mang ford v. Brandon (1) ; the King v. the Inhabi+ 
tants of St. Giles's in the Fields (2); and Shermanbury v. 
Bolney (3); which would be conſidered as having eſtabliſhed 
that they mult, during their reſidence with their mother in 
a periſh not their own, be maintained at the expence of their 
own, were all determined when the court had in view a very 
different inquiry ; and not, as here, the maintenance, but the 
ſettlement of the pauper : that Dr. Burn (4) was decidedly of 
opinion, that they ought to be maintained by their mother's 
pariſh, from which the law will not permit them to be 
removed : that if juſtices have aſſumed the power of appor- 
tioning expences between pariſhes in the caſe of baſtard 
children, it is contrary to the ſpirit and intention of ſtatute 
18 Eliz. c. 3. which gives them authority to charge the 
mother or reputed father in relief of the pariſh : that ſuch a 
practice, in all caſes, is contrary to law: and that the incon- 
venience of ſettling minute and diſputable accounts for fix 
or ſeven years together, between parithes at the two oppo- 
lite extremities of the iſland, would be monſtrous and into- 
lerable: that there are only two or three caſes in which the 
power of apportioning is given to juſtices; 1ſt. where, from 
the inability of one parith, it becomes neceſſary, in aid of 
their poor rate, to aſſeſs another (5); 2dly, where removals 
and appeals are, in ſeſſions, adjudged vexatious and frivolous 
(6); or, where, upon the removing of a certificated perſon, 
the reaſonable charges of the maintznance and removal are 
allo ved by a waar 2 (7) : that the preſent caſe was not 
one of theſe : that churchwardens and overſeers are not au- 
thoriſed to relieve paupers not reſident in their pariſhes; except 
in the caſe of certificated perſons (8), or ſuch as are in the 
Forkhouſe (9) : that as the caſe of SI eth v. Walford (10) 
had ſettled, that the mother may retain her baſtard children 
under ſeven years of age, though ſettled in another pariſh, 
it would be much more expedient that they ſhovld be main- 
tuned as caſual poor in the pariſh, in which, if the mother 


— —— 


(1) Carth. 449. 1 Ld. Raym. . Salk. 482. 
(2) Bury, 80 Caſes, 2. WE NOR F 
(3) Carth, 279. 1 
) Vol. iii. 315. edit, 11th. and fo in all parts of the earlier editions of his 
work that touch on this ſubject. Vol. i. 206. Vol. iii. 305. 503. edit. 11th, 
(5) 43 Ez. c. 2. ſ. 3. 
(6) $ and 9 Mi. 3. c. 30. ſ. 3. 9 Ge. 1. c. 7. ſ. 9. 
(7) 3 Ces. 2. c. 29. ſ. 9. 
) Sand g Wil. 3. c. 30. ſ. 1. 
5 9 Gez. 1. e. 7. ſ. 4. 
(ie) &,. Caf. vol. ii, 89, 


Vor. II. 2 choſe, 
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choſe, they muſt neceſſarily remain; and that this caſe un. 


ranted that doctrine, and the practice that had obtained und 


the opinion of Dr. Burn. In anſwer to this, the 


counſe 


in ſupport of the rule to quath the order, obſerved, all thy 
the caſe ſays is, that the mother ſhall not be ſeparated from 


her children. —Loxp MaNnsFiELD (ſtopping him), 


And it 


more, it would be a fingle authority; whereas, there 


ſeveral againſt it, in which the point is ſettled. The 


Kg J. 


Saxmundham (1), is expreſsly in point; and the King . tte 
Inhabitants of St. Giles's (2), recogniſes the ſame dochim: 
ASToN, J. Whether the child be legitimate or not, do: 
not at all vary the caſe: the principle is the ſame; and ths 
authority in Forteſcue ſays expreſsly, “ fo if a baſtard.” 
WiLLEs and ASHHURST, J. of the ſame opinion.—ku: 


abſolute. 
affirmed (3). 
Simpſon v John- 
19 Geo. 3. B.R 


Doug. 7. 


Order of ſeſſions qua ſhed, and original point 


This was a caſe reſerved for the opinion of the court, 0 
Jon, Mic. Ter. an action of debt on a bond, wherein a verdict was gre 

for the plaintiff. —It appeared that the defendant, 7% 
being apprehended by virtue of a warrant under the ſtat 


%, 


6 Ces. 2. C. 3. gave the bond in queſtion to mdemnity d 
parith of Y/ickham St. Paul againſt all coſts, charges, an! 


other demands, touching a child, of which Jemima // 5: 


was then pregnant, and which was likely to be 
baſtard. After wards Jemima M aſs was delivered 


bora 2 


of the 


child, which was born a baſtard in the pariſh of (vucſtug- 
P 


thorpe. After her delivery ſhe returned to the pa 


riſh ct 


Wickham St. Paul, where the was legally ſettled, carrying 
her child with her, in a ſtate of perfect health, and received 
one ſhilling and ſixpence per week from the plaintitt S 
one of the overſeers of the poor of the pariſh, for the nun- 
tenance of herſelf ard her child. No demand was made 3! 


any time on Johnſon, who lived in the „ N pa 


riſh ot 


Gueſtingthorpe; but a demand was made by Sinh n 


Robert Dolbey (one of the _—_— to defray thee 
above ſtated, which he refuſed to do. 


xpenee 


And there was 


order made by a juſtice or juſtices of the peace, dire: 10 
the allowance of one ſhilling and ſixpence, or any 


ſum, to be made by the pariſh-officers of Wickham > 


St. Paul. 


THe Cour were fo clearly of opinion with the defentan's, 
that they would not hear their counſel. Loxp Mass 


FIELD faid, that the payment by the pariſh-officers 


(1) Fort, 317. 
(2) Burr. & C. 2, Selt. and Rem. 74. 1 Seſ Caſ 104. 193. 
(3) The queſtion, By whom a nurture child, ſettled in one pariſh a 


—— 


nd livicg 


with its mother in another, ought to be maintained? was before the _—_ 
Tr. 8 Will. 3. in the caſe of the King v. the Inhabitants of Luckington, Con 
but was left undecided : but has now been decided by this and by the l. 


Cale of en v. Johnſon, 
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Wickham was doubly voluntary : 1ſt, becauſe there had been 
n order upon them to pay; and, 2dly, becauſe they tuere not 
liable to maintain the child, but the pariſh where it was born, 
and that they ſhould have applied to the officers of chat 


. pariſh.— Judgment for the defendants. 
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But where a baſtard child is born in a pariſh, for whoſe Hays Bryant, 


. . - Tr. Ter. 
ſuſtenance the parents neglect to provide neceſſaries, the as Guo.y. CK 


IHen.Black.2 53+ 


par:ſh-rfficers are obliged to do it without an order from the 
juſtices In an action of debt on bond given to indemnity 


| the pariſhioners of Ridgwell, againſt the charges which 


ſhould ariſe on account of the maintenance and bringing up 
of ſuch child or children as one Elizabeth Winch then went 


| with, and ſhould be delivered of. It appeared, that this 


woman was delivered of two children, and that neither the 
defendant, nor any perſon on his behalf, provided any food or 
nouriſhment for them ; by reaſon whereof the inhabitants, 


Ke. of Ridgwell, Ie the children ſhould periſh for want of 
C 


neceſſary food and nouriſhment, were obliged to expend 3]. 

was objected, that no juſtice s order was ever made upon the 
inhabitants, c. of Ridgwell, for the maintenance and bring- 
ing up of the ſaid children, or for the payment or allowance of 
the money, &c.; and ſo if they did expend, &c. it was of 
their own voluntary act and wrong; and if they were dam- 
nified, it was of their own act and wrong, &c. BUT THE 
CouRT held clearly, that an order of juſtices was not neceſſary 
to make the officers of the parith liable to do what they were 
otherwiſe under a legal obligation of doing, namely, to pro- 
vice neceſſaries for the children. 


The Duty and Authority of the Tuſtices. 


The juſtices have authority to commit a ſoldier for diſ- ger v Archer, 


obeying an order of 3 for he is not protected againſt Hil. Ter. 


8 2 8 _ 28 Geo. 3. B. R. 
utiny Act. — The court of quar 2 Ter. Rep. 270. 


luch commitment by the 
ter- ſeſſions in Worceſterſhire, in April, 1786, having ad- 
judged the defendant, a ſoldier in the firſt regiment of guards, 
and in actual ſervice, to be the reputed father of a female 
baſtard child, begotten on Martha Kent, of the pariſh of 
Upton-upon-Severn, ordered him to pay 15. 6d. weekly to 


the churchwardens or overſeers of Upton, for ſo long a time 


as the child ſhould be chargeable to Upton-upon-Severn. Ar 
tie next ſeſſions, held in July, 1766, the defendant was 
committed to the bridewell for diſobeying the order, till he 
ould find ſufficient ſureties for the performance of it. A 
rule had been obtained laſt term, to ſhew cauſe why the 
order of ſeſſions, by which the defendant was committed to 
cuſtody for diſobeying the order of baſtardy, ſhould not be 
let alide, becauſe the defendant, being a ſoldier in actual 

2 ſervice, 
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ſervice, was protected from being arreſted for that cauſ 
under the Mutiny Act. By the 62d ſection of that ſtature, 
to prevent, as far as may be, any unjuſt or fraudulent arch, 
that may be made upon ſoldiers, whereby his majeſty and the 
public may be deprived of their ſervice, it is enacted, “ thy 
no perſon whatſoever, who is, or ſhall be, liſted, or why 
4% ſhall liſt and enter himſelf as a volunteer in his majefty'; 
& ſervice, as a ſoldier, ſhall be liable to be taken out of his 
4 majeſty's ſervice, by any proceſs or execution w hatloever, 
gather than for ſome criminal matter, unleſs tor a real deby, 
or other juſt cauſe of action; and, unleſs beforc the tak- 
ing out of ſuch proceſs or execution, not being for 
« criminal matter, the plaintiff or plaintiffs therein, or ſome 
« other perſon or perſons, on his or their behalt, thall mak: 
* afhdavit, that to his or their knowledge, the original fun 
* juſtly due and owing to the plaintiff or plaintiffs, from the 
* defendant or defendants, in the action or cauſe of 2 1102 
on which ſuch proceſs ſhall iſſue, or the original debt fur 
« which ſuch execution thall be ſued out, amount to the 
valuc of 20). at the leaſt, over and above all coſts of ſuit 
in the ſame action, or in any other action, on which the 
* ſame ſhall be grounded; and if any perſon thall nevertle- 
« leſs be . contrary to the intent of this ach, it hal 
„and may be lawful for one or more judge or judges at 
„ ſuch court, upon complaint thereof made, to diſcharge 
ſuch ſoldier ſo arreſted contrary to the intent of this act. 
—ASHHURST, J. It appears to me, that the preſent caſe 
does not come within the proviſions of the Mutiny 48, 
The firſt part of the 63d ſection was intended to ppl 
merely to the caſes of civil actions: for, it begins with [tat 
ing, that “ to prevent any unjuſt or fraudulent arreits,” &c; 
that was the miſchief in.ended to be guarded againſt: then 
it provides that no perſon who ſhall enliſt, &c. thall be He 
to be taken out of his majeſty's ſervice by any procets 0 
execution whatever, other than for ſome criminal matten 
or for a real debt amounting to 20/. It appears fro this 
part of the act of parliament, that the legiſlature had only 
in view, the preventing of arreſts in civil actions, and it has 
no relation to crimes, or any thing of a criminal nature. N. 
that the caſe of a ſoldier who is taken up for diſobeying a 
order of juſtices does not come within this part of the itatu!ts 
But, I have no difficulty in ſaying, if it were necellary d 
have recourſe to it, that this cauſe of commitment 15 0! 3 
criminal nature. The diſobedience of an order of juſtices 
io far criminal, that in almoſt every inſtance, the party © 
obeying may be indicted for it; this ſhews it to be a cime 
Therefore, I am of opinion, that the court of ſeſſions hart 
adjudged rightly, and that we cannot releaſe the defendutt 


trom his commitment under the Mutiny Act. G 
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This is fo clear a cafe, that I think it unneceſſary to add 
any thing to what has been already ſaid. — Rule diſcharged. 


So, in this caſe, the defendant, having been committed to The King v. 
the houſe of correction at Ayleſbury, on the gth of October W Bowen, 
y . , . 11. Ter. 
{on a charge made by A. ves, of Eton parith, for begetting 23.0 
ber w:th child, which child was likely to become a baltard), 3 Ter. Rep. 156, 


for refuling to give ſecurity to indemnify the pariſh of Eton, 
and for retuſing to enter into recognizance, with ſufficient 
ſecurity, to appear at the then next general quarter- ſeſſions 
for Buckinghamſhire, and to abide by and perform ſuch 
order as ſhould be made in purſuance of the ſtat. 18 Eliz. 
c 3. was ordered by the laſt court of quarter-ſetſions to be 
continued in cuſtody till, &c. and che following caſe was 
ſtated for the opinion of this court: V. Bowen was, on the 
gth of October laſt, committed to the houſe of correction at 
Ayleſbury, upon the charge above mentioned, by warrant 
of dir C Palmer, bart. one of his majeſty's juſtices of the 
peace acting in and for the county of Bucks, under a war- 
rant, and is now in cuſtody. The ſaid J. Bowen was, at 
the time of his being apprehended on the charge ſpecified in 
m. f.1d commitment, and ſtill is, a private ſoldier, inliſted 
and actually ſerving in his majeſty's 29th regiment of foot, 
and has no property, except his pay and ſubſiſtence as ſuch 
oldicr; and the ſaid A. Ives is not yet brought to bed. — 
LRD Kenyon, Ch. J. No certiorari ought to have been 
grated to remove the order of ſeſſions hither, becauſe the 
proper mode of obtaining relief in this caſe, if the defendant 
were intitled to it, is by habeas corpus. on a return to 
which the cauſes of commitment wonld be ſpecified, and, 
upon thoſe the court would be enabled to form an opinion 
whetlier or not thoſe cauſes were ſufficient to juſtify his 
dention, Wich this reſerve, however, and to avoid further 
expence to the parties, I will confider the queſtion as it 
appears before us: the caſe of R. v. Archer was decided on 
grounds perfectly ſatisfactory to me. There can be no 
doubt but that incontinence is a crime, and it has always 
been conlidered as ſuch in the eccleſiaſtical courts. Now, 
the Clauſe in the mutiny acts, which exempts ſoldiers from 
vrelt, in caſes where the demand is under 20l. is clearly 
contined to civil actions. And the inſtances put at the bar, 
In wich it was ſuppoſed that the court would interfere on 
behalf of the ſoldier, are caſes of civil actions; a penal 
action is fo far conſidered as a civil action, that a Quaker 
may be examined on his affirmation as a witneſs on the trial 
of it; it is a civil action, though ariſing ou a penal ſtatute, 
but this proceeding cannot be contidered in the nature of a 
cuil action; it is altogether a criminal proceſs. And, there- 
tore, I am clearly of opinion, that the order of juſtices is 
"ight, though J do not know how we can ſay that it ſhould 
be confirmed, this being coram non judice. ASHHURST, J. 
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of the ſame opinion. GROs E, I. When the caſe of the N 
v. Archer was before the court, no objection to the certiorari 
was taken: now it has been mentioned, I am inclined tg 
think that the writ ought not to have iſſued. As to the 
principal queſtion, which has been reſerved for our opinion, 
1 think it was decided in R. v. Archer. It cannot be fer- 
ouſly doubted whether incontinence be a crime, The ſtat, 
18 Eliz. c. 3. ſ. 2. enacts, that « two juſtices ſhall, by thei 
diſcretion, take order, as —_ the puniſhment 4 the matler 
and repyted father of ſuch baſtard child, as alſo for the beef 
relief of every ſuch pariſn, &c, The law conſidered this az 
a crime, otherwiſe it would not have ſubjected theſe perſon; 
to puniſhment. This ſtatute recognized incontinence as 4 
crime, and did not make it an offence for the firſt time. I 
has been argued, however, that as this queſtion ariſes on the 
ſtat. 6 Geo. 2. it is not to be governed by the determination 
in R. v. Archer, becauſe there the child was born. But the 
birth of the child does not conſtitute the crime; it conſiſts in 
the incontinence of the party.-The order of ſeſſions was 
confirmed: but Loxd Kenyon, Ch, J. defired that this 
might not, in future, be conſidered as a caſe in which the 
Court had, on conſideration, granted a certiorari to remore 
ſuch an order, 

Both juſtices muſt be preſent at the ſame time and place 
when a woman is examined, and committed for not filiating 1 
baſtard child, —Treſpaſs and falſe impriſonment for cos 
2 the plaintiff to bridewell for refuſing to filiate 2 
baſtard child. She was examined ſeverally, at ſeparate times 
(but in the fame day), and in ſeparate places, 0 the two 
defendants, who were juſtices of the peace for Gloucelter- 
ſhire ; and they ſeparately ſigned the warrant of commit: 
ment. On the trial there was a verdict for the plainit, 
with 5]. damages. It was moved for a new trial, on itt 
1 that it was ſufficient under the ſtatute of 7 Jac. '- 
f the two juſtices joined in and conſented to the comm. 
ment, but that they might examine and adjudge the madd, 
and ſign the warrant, ſeparately, Ds GRE, Ch. J. This 
caſe is unfortunately too clear to bear an argument, There 
is no uſe in appointing two or more perions to exercc 
judicial powers, unleſs they are to act together. Separate 
examinations, by different magiſtrates, may produce ditteren! 
facts: pn which, then, is the adjudication to proceed ? It !s 
exceedingly clear, that in the caſe of an action thus bro 
try the validity of the commitment, it cannot be ſupported by 
law. GouLD, BLACKSTONE, and NAREs, Juſticcs 
the ſame opinion.—Rule diſcharged. * 

Ir is not neceſſary, to the validity of an order of fi 
that the putative father ſhould be preſent at the examinatim 
of the u oman be fore the two juſtices —T wo juſtices adac 
Malter Nation, of the pariſh of Froyle, in the county © 
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Southampton, ſervant, to be the reputed father “ of a female 
« baſtard child, begotten on Sarah Arundell, and that the 
« ſaid child was chargeable to the pariſh of Upton-Gray, in 
* the ſaid county: and that he ſhould pay, &c. and alſo one 
« ſhilling weekly, &c.” The ſeſſions, on appeal, quaſhed 
this order, and ſtated as follows: Upon hearing the order 
(as above ſtated) read, and what was alleged by counſel 


E thereupon, and it not appearing upon the face of the order, that 
the ſaid Sarah Arundell was examined in the preſence of the ſaid 


Walter Nation, at the time of making the ſaid order, this 
court is of opinion, and doth 17 that the ſaid recited 
order ought to be quaſhed ; and the ſame is hereby quaſhed 


| accordingly, —PEx Cur. The preſence of the putative father 


is not neceſſary before the juſtices out of the ſeſſions ; and 


as the ſeſſions have ſtated this, and no other, to have been 


the foundation of their proceeding, we cannot preſume that 
they went upon any other.—Order of ſeſſions quaſhed, and 
original order affirmed. 


' Baſtards. | 
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An order of baſtardy, ſtating,“ Whereas it hath ap- Rex v. Pitts, 


« peared to us, &c.“ without an expreſs adjudication that the 
perſon charged is the putative father, is void. On a rule to 
ew cauſe why an order of baſtardy made upon the de- 
fendant by two juſtices for the county of Hereford, and 
confirmed by the court of quarter- ſeſſions for that county, 
!hould not he quaſhed. The objection was, That the order 
contained no expreſs adjudication, and was, therefore, voidy 
according to the caſe of Rex v. Pcrkaſſe (1). WILLES, J. 
{after ſtating the objection, and obſerving upon the cales of 
Rex v. Perkaſſe, and Suddlecomb v. Burwaſh, 1 Salk. 491), 
declared the judgment of the court, as follows: the caſe of 
St, Giles's, Cripplegate v. Hackney (2), ſeems to be more like 
the preſent than Sudgdlecomb v. Burwaſh. In that laſt caſe, 
the report concludes by ſaying, © there ought to be a parti- 
* cular averment, &c.” and in St. Giles s, Cripplegate v. 
Hackney, the order runs very much in the ſame manner as 
lire, viz. „ Whereas, on oath made by the ſaid E. F. it 
appears, that her huſband was legally ſettled at Hackney ;” 
and that order was quaſhed, “ becauſe there was no judg- 
ment of the juſtices concerning the laſt legal ſettlement, 
© but only the oath of the woman”? (3). We have looked 
into the proceedings in Rex v Graveſend, Bott. 437. and we 
nnd, that there was an expreſs adjud cation in that caſe. We 
are, therefore, all of opinion, that this order cannot be ſup- 
ported, — Both the orders quathed. 

The juſtices muſt adjudge a baſtard to have been born in 
the parith, to be charged by their order.—T wo juſtices of 


ä 


(1) 2 Sd. 363. 
(2) Ea. 9 il. 3. 1 8/1 478. (3) 1 Salk, 478. 
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the Weſt Riding of the county of Vork, by an order date] 
the 29th of May, 1781, adjudged Thomas Stanley, of Wan. 
ſop, in the county of Nottingham, to be the reputed father 
of a baſtard child begotten upon Ann Storey, of Anton, in the 
ſaid Weſt Riding; which ſaid child is now become charge. 
“e able, &c. and is likely ſo to continue;"” and then proceed 
to order maintenance, &c.— WALLACE inſiſted, that ther: 
was no adjudication, that the child was born in the pariſh 
charged with its maintenance, nothing more being {tate 
than that it was chargeable to the pariſh, and likely /i ti cn. 
tinue : and the order was quaſhed. 

An original order of baſtardy may be made at the quarter. 
ſeſſions. An original order of baſtardy was made at the Not. 
tinghamſhire ſeſſions, which having been removed into thi; 
court, and a rule granted to ſhew cauſe why it ſhould nu 
be quaſhed, the principal objection was, that the ſeſſions 
have no original juriſdiction in making orders of baſtardy,-- 
But BuLLER, |]. read from Bott, Slater's cafe, and the 
Court were clearly of opinion, that the ſeſſions have an ori- 
ginal juriſdiction.—— The order confirmed. 

If a court of general quarter-ſeſſions, next after an order of 
baſtardy, quaſh the order, this court will not intend that a 
court of general ſſſians intervened; and unleſs that appear, 
the order will be confirmed. An order was made by tw» 
juſtices on the 27th of March, 1789, adjudging James Liver 
to be the reputed father of a baſtard; againſt which or 
Lover appealed to the general guarter-ſeſſians held on the 22 
of April, where it was quaſhed; and no caſe was reſerve! 
for the opinion of this Court. But both the orders being 
now returned by certiorari, it was moved to quaſh the order 
of ſeſſions, becauſe that court had no juriſdiction to heat 
the appeal. The party grieved ſhould have appealed, 
under the ſtat. 18 Eliz. c. 3. to the next general , 
fions (1); and non conſtat but that a court of general [jun 
intervened between the 27th of March, when the original 
order was made, and the 22d of April, when the genera 
quarter-ſeſſions were held. And Rex v. Shaw, Salk. 483. (2) 
was relied on; where the order of ſeſſions was quathed for 
this very reaſon. Lorn KExyon, Ch. J. (ſtopping de 
other d obſer ved, that the caſe cited did not appear 10 
one of the moſt authentic in Saltell's Reports. But it 153 
general rule that every intendment ſhall be made to {uppo!! 
an order of juſtices (3); and as it does not appear that the 


wS—_—_— 


(1) The 18 Flis. c. 3. requires the appeal to be made to the next 7s 


* ſeſſions; the 13 and the 14 Car. 2. c. 12. f. 2. which gives an appcal againſt 2 


order of removal, requires it to be made to the next quarter ſeſſions, 
(2) Carth. 455- . 

(3) Vid. 2 Sr. 998. Salk, 442 and 485. R v. Gregory, p 
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vencral quarter ſeſſions, held on the 22d of April, were not 
the ſeſſions next following the 27th of March, we will not 
reſume it for the purpoſe of quaſhing the order of ſeſſions. 
Order of ſeſſions affit med. 
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If a perſon be bound by a recognizance by one magiſtrate The King v. R. 
under 6 Ges. 2. c. 31. to appear at the next ſeſſions and Price, Hil. Ter. 


form ſuch order as ſhall there be made on him under the 2 


18 Eliz. c. 3. reſpecting baſtards, the ſeſſions _ make 
an order of baſtardy on him, but they cannot order him 
alſo to give ſecurity for the performance of that order. — The 
court of quarter-fefſhons for the county of Worceſter made 
an order on the defendant, in ſubſtance as follows : it recited 
that MA. Griffin had been lately delivered of a female baſtard 
child, and that ſhe charged the defendant with being the 
father; that the defendant was then prelent in court, in pur- 
ſuance of a certain recognizance taken before B. Johnſon, 
one of the juſtices, &c. (on a prior day), and entered into 
by the defendant, and one J. Price as furcty for the defend- 
ant, with a condition thereunder written, that if the defend- 
ant ſhould appear at the then next general quarter-ſeſſions, 
Kc. and ſhould perform ſuch order as ſhould be made in 
purſuance of the ſtat. 18 Eliz. c. 3. then the recognizance 
was to be void; and that the court of quarter-ſeflions had 
heard the complaint, &c. on oath ; the order then ſtated that 
that court adjudged the defendant to be the father of the ſaid 
child, and ordered him to pay 20s. for the expences of the 
lying-in, and for the maintenance of the child till that time, 
and the further ſum of 15. 64. weekly, from that time, fo 
long as the child ſhould continue chargeable. The order 


further flated, that the court of quarter-ſeſſions alſo ordered 


the defendant to find ſufficient ſureties for the performance 
of that order; and that on the defendant's alleging that he 
roas net compellable to find ſuch ſureties, they committed him 
' the houſe of correction until he ſhould find fufficient ſure- 
25; and that the court alſo direct d that the recogni- 
zance of the defendant, and J. Price, for the defendant's ap- 
pearance and conformity at thoſe ſeſſions, ſhould be dif- 
charged. The above order having been removed here by 
certiarari, a rule was obtained calling on the proſecutors to 
ſhew cauſe w hy that part of it, by Aich the defendant was 
committed tor want of ſureties, ſhould not be quaſhed. 
Pex Cur. There is no doubt in this caſe reſpecting the 
legality of the order, this point having been expreſsly de- 
cided in R. v. Fox (1), Tr. Ter. 29 and 30 Ges. 2. where an 
objection taken to the order was, that the juſtices had 
oidered the defendant to find ſecurity to indemnify the pariſh 


— 


. 


(1) Vide 1 Confi's Brit, 422+ Kl. 555. 


before 


5 Geo 3. B. R. 


Ter. Reh. 145. 
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before there was any breach of the order, when on |; 
refuſal, they ought only to have taken his recognizance t, 
appear at the ſeſſions; and the court determined that th: 
exception was fatal, Lord Kenyon then added, as that cal; 
which was determined on great conſideration, and by ab): 
judges, is directly in point, it ought to govern the preſent 
caſe. Therefore, ſo much of this order of ſeſſions as re. 
ſpects the giving of ſecurity for the performance of the 
order, and the 2 of the defendant's recognizance, 
muſt be quaſhed, and the reſt of the order confii mei) 
which was ordered accordingly. 
The King the The examination of a pregnant woman, taken before: 
Inhavitants of juſtice of the peace, under the ſtat. 6 Geo. 2. c. 31. is ad. 
Mie miſſible evidence on an application to the quarter-ſefſions, u 
34 Geo. 3. B. R. make an order of filiation on the putative father, even 
5 Ter. Re. 373. though the woman die before ſuch application can be mad, 
—On the appearance of V. Start (on his recognizance 
taken before a magiſtrate for Leiceſterſhire, to anſwer x 
charge againſt him - being the putative father of a baſtard 
child, of which one S. Haggs had been delivered in the parih 
of Ravenſtone, in the county of Leiceſter), at the Leiceſter 
ſeſſions, the pariſh officers of Ravenſtone applied to tlie 
court of ſeſſions to make an order of filiation and mainte- 
nance on Start: when that court ordered that Start ſhould 
be diſcharged from his recognizance, and that the applicz- 
tion ſhould be diſmifed, ſubject to the opinion of this court 
on the following caſe: © It appeared in evidence, on behalf 
of the pariſh officers of Ravenſtone, that S. Haggs diet 
& within two hours after ſhe was delivered of the child; 
« that ſhe had previouſly been examined before a juſtice a 
« the peace, according to the proviſion of the 6 Geo. 2. c. 3. 
« and her examination was produced, in which ſhe depolc 
« that the ſaid V. Start was the father of the child. When 
« this examination was offered in evidence, it was obje% 
4 to on the behalf of V. Start, both as inadmiſſible, and in- 
« ſufficient 3 the court received it in evidence, but thong 
that, the woman being dead, no order of filiation could 
& be made.” PER Cur. There is no doubt but that ti: 
juſtices may proceed to make the order, 22 the u om 
be dead. The examination having been taken before 2 
magiſtrate in the courſe of a judicial proceeding, under the 
ſtat. 6 Geo. 2. c. 31. is certainly admiſſible evidence, lle 
the depolitions taken under the ſtatute of Philip and Mary NI. 
and being admiſſible, and not contradicted by any tl! 
evidence, it ſeems to be concluſive, We cannot, indeed, 
compel the juſtices at the ſeſſions to decide on the weight 9! 


<p 


(1) 1and 2 P. and M c. 13. 
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E evidence; but when we determine that this evidence is ad- 


miſſible in point of Jaw, and that the juſtices may make the 


order applied for, though the woman be dead, we have no 


doubt but that they will alſo be of opinion that this evidence 


is concluſive againſt the party againſt whom the application 


bas been made. 
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An order of baſtardy removed by certiorari in due time, Rex v. Stanley, 


may be quaſhed for objections on che face of it, without a E Ter. 


9 * * 2 G * B. * 
previous appeal to the ſeſſions.— Two juſtices of the We SA a 


Riding of the county of York, by an order dated the 2gth 


3 of May, 1781, adjudge Thomas Stanley, of Workſop, in the 
county of Nottingham, to be the reputed father of a baſtard 
child, begotten upon Ann Storey, of Anſton, in the ſaid Weſt 


Riding; “ which ſaid child is now become chargeable, &c. 
« and is likely ſo to continue; and then proceed to order 
maintenance, &c. This order was ſerved upon the defend- 


S nt on the 31ſt of June. The next ſeſſions were at Mid- 


ſummer, on the 11th of July. Upon an appeal to this order 
at the Michaelmas ſeſſions, holden by adjournment, on the 
toth of October, that court diſmiſſed the appeal, upon the 
ground of its not having been made at the ſeſſions next after 
the ſervice of the order. In the enſuing Michaelmas Term 
2 certiorari iſſued, directed to the keepers of the peace and 
juſtices for the ſaid Weſt Riding, to remove all orders upon 
this ſubject made by the ſaid juſtices. Upon the return of 
theſe orders, a rule was obtained to ſhew cauſe why the order 
f ſeſſions made on the 10th of October, 1781, ſhould not be 
quaſhed. It was objefted, that the defendant could not, 
under this rule, go into the original order, the order of ſeſ- 
ons, which alone was moved to be quaſhed, having only 
diſmiſſed the appeal, and not confirmed the original order.— 
BULLER, J. Though there may be « flight impropriety in 
the form, if in effect the order of ſeſſions confirms the ori- 
ginal order, the motion to quaſh the order of ſeſſions is well 
ae f Cauſe was now ſhewn againſt this rule; and it was 
urged, that till ſomething to raiſe a contrary preſumption was 
e vn, the intendment of the court was always in favour of 
the acts of every inferior juriſdiction: that the order of ſeſſions 
in the preſent inſtance not being objected to, as defective in 
point of form, and not being ſpecial, but ſimply diſmiſſing the 
appeal againſt the original order of two juſtices, could not 
quaſhed; that there having, in point of law, been no 
appeal, there ovght not to have been any order whatſoever 
made at the ſeſſions; and that, if any objection was made 
to the original order, the certiorart ought to have been 
arected to the tyo juſtices to have returned it. And he 
contended that, if the other tide ſhould, as had been inti- 
mated, move to amend, by making it a rule to ſhew cauſe 
hy the erder of two juſtices, which had been appeal d 
againſt, 


345 


Baſtards. 


againſt, ſhould not be quaſhed, or ſhould move an origin; 
rule to quaſh that order, that in either way, and honig 
thaped and pointed againſt ſuch order, the application my; 
now be out of time: as the ſtat. 13 Geo. 2. c. 18. . 
requires, that “ the certiorari be applied for in fix calendy 
months next after proceedings ſhall be had ;”” that it hy 
been determined in the caſe of (1) Rex v. Baker, that theſe (x 
months are to be computed from the ſervice of the ore; 
which in the preſent inſtance was before the Midſunn:: 
ſeſſions; and that the defendant, having negleCted to apyeal 
in time at the proper place, could not now come per ſaltun, 
and avail himſelf of an objection in this court.— Tut 
CovurrT ſeemed to think, that if the defendant had meant» 
take exceptions to the original order, he ſhould have done i 
by appeal in due time to the ſeſſions; as they could is 
relief as well upon the form as upon the merits ; and that 
having declined the bringing of his caſe before the pro- 
per juriſdiction in the firſt inſtance, he ought not nos 19 


de affiſted by the court per ſaltume but they gave time to 


look for authorities to juſtify ſuch an interference. Ah 
days afterwards, the counſel againſt the rule admitted, that 
the order might be brought up by certiorarz, without any 
appeal having been previouſly lodged at the ſeſſions within 
time; and he ſtated the general rule as laid down n 
1 Salk. 147. that no certiorari ſhall be granted to remote 
orders of juſtices before the determination on appeal to th: 
ſeflions, unleſs the time of appeal be expired; becaule ! 
otherwiſe hinders the privilege of appealing : confequenty, 
that the court had a general authority to interfere ; that the 
preſent caſe, in which the defendant had declined an app: 
within the period preſcribed by law, was not within the c. 
ception. He alſo ſaid, that this rule was farther explain 
in the cale of the Borough of Maruict, 1 Strange, gil. 
which adjudged, that it was only in caſes wherein the tne 
of appeal was limited, and not where it was left open at ay 
time, that this general authority of the court was abridged. 
He added, that as the certiorari appeared to have been mo ed 
in time, he ſhould not preſs the court upon the form of we 
preſent rule, and without a reaſonable proſpect of lucce's 
put the party to the expence of another. PER Cu, Le 
original — of adjudication of two juſtices muſ 0: 
quaſhed, and the order of ſeſſions, diſmifling che order © 
adjudication, affirmed. 


(1) M. 27 Car. 2. 1675. 3 Keb. 551. 
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Bill of Exceptions. 


In this caſe, ſoon after the court ſat, the Lord Chief Juſ- Money, Watſon, 
ice Pratt came perſonally into court, to confeſs {ore tenus/ his and Blackmore, 
tice Prat P ſc y » ( / v. DrydenLeach, 


: ſeal put to a bill ot exceptions in this cauſe, purſuant to the E“ Ba. Ter. 


requilition contained in a certain writ (1) iſſued for that pur- ; Geo. 3. B. R. 


ole. 

The bill of exceptions, ſealed by the Lord Chief Juſtice, 
had been N brought into this court, and was now in 
the hands of the Secondary of the office of Pleas; and all 
the proceedings down to, and including the above writ, 
were entered upon the rolls of the court. 

The Lord Chief Juſtice being now come into this court, 
purſuant to the command contained in the ſaid writ, delivered 
i to the Lord Chief Juſtice of this court; the Secondary, at 
the ſame time, delivering the original bill of exceptions into 
Lord Mangfield's hand; whereupon Lord Mansfield ſhewing 
tothe Lord Chief Juſtice the ſeal thereto athxed, aſked him 
WHETHER that was his Lordſhip's ſeal or not? To which 
queſtion, his Lordſhip anſwering in the affirmative, Lord 
Mansfield returned the bill of exceptions to the Secondary; 
at the ſame time delivering to him the above-mentioned writ, 
with orders that it ſhould be filed. 

There was no written return to the writ, but the Secon- 
dary indorſed thereon— Sir Charles Pratt, Knt. the chief 
uſtice within-named, perſonally appeared in the court of 
che lord the king, before the king himſelf, &c. on the day ot 
tie return within written, and confeſſeth that the ſeal put to 
the bill of exceptions within mentioned is his ſeal.” 

The Lord Chief Juſtice of the Common Pleas immediately 
returned without fitting down : and the Lord Chiet Juſtice 
of the court attended him till he was got paſt the puiſne 
judge, but not quite to the door of the court. 


The court, out of which a record iſſues, cannot take COg- Symmers v. 
ange of a bill of exceptions tendered at the trial of a cauſe. Regem, 


But if a ſpecial verdict be found in the ſame cauſe, upon l. 
which the court below pronounces judgment, if that 


judgment be right, though they likewiſe proceed to hear 501, $02. 


and determine upon the bill of exceptions, that alone is not 
a ground for a court of error to reverſe the judgment. — This 
was a writ of error, from a judgment of the court of King's 
Bench, in Ireland, in quo warrants : at the trial, all the iſſues 


) For precedents of the pleadings in this caſe, ſee 3 Burr, Rep, 1693, and 
Baar N. P. 317, 


Were 


„ oor ts IF. 4 uw * 


Gardner v. 


Bill of Exteptious. 


were found for the crown ; but the defendants had, in the: 
defence, inſiſted that certain evidence which they offered» 
give (and which the judge of afſize refuſed to admit) ought 
go to the jury: the detendants counſel, upon ſuch refuſi, 
tendered a bill of exceptions to the judge, which he ſeal: 
the bill of exceptions having been returned into the court - 
King's Bench, in Ireland, as part of the record, the judy: 
after hearing arguments upon it, gave judgment of 4% 
againſt all the detendants : wherenpon this writ of error un 
brought. On the behalt of the plaintiffs in error, one ch. 
jection taken was, that the judgment of the court below un 
founded on the bill of exceptions, of which they had no jy. 
riſdiction.ä— PER CUR. (after argument), The objeCtion i, 
that the courts below have given judgment not only on tl; 
verdict and what arifes out of it, but have hkewiſe gone ing 
arguments on the bill of exceptions; and the judge befor 
whom it was tried, appeared perſonally and brought his bi 
of exceptions before the court of B. k. in Ireland. It cer 
tainly is ſo: the court has proceeded by miſtake on the d 
of exceptions, and gone into arguments upon it. Till yer 
lately, there was no bill of exceptions in Ireland, and (ler 
were at a loſs in this caſe how to proceed: the ſtatut, 
giving the bill of exceptions, ſays, it ſhall be brought by ti: 
judge, who tried the cauſe, into the ſuperior court: it 1549 
here.—A bill of exceptions comes into this court unmet. 
ately !—it goes from hence originally, to the Lords in Par- 
liament— Where there is a bill of exceptions from the Þ. |, 
in Ireland, the judge muſt bring it into this court. To cal: 
him from that trouble, as in this caſe, a commiſſion may 
iſſue to take the acknowledgment of his hand and ſeal. The 
were here doubtful, whether they ſhould not certify the tran- 
ſcript as they do of all their other records : but although the 
court of King's Bench, in Ireland, had no juriſdiction upot 
the bill of exceptions, yet they may have proceeded to gift 
a right judgment both upon good and bad grounds: and, n. 
with':auding this court may differ from them on the bas 
ground, it does not follow that they differ from them on tne 
good; and it there is a good ground to ſupport their qucg: 
ment, independent of the bill ot exceptions, that is ſuthcient? 
if enough appears, upon the whole of the record, to ſues 
that the court below have given a right judgment, this court 
cannot reverſe it, becauſe that court has proceeded errrone- 
oully in reſpect of ſomething elſe, which they ought not ie 
have entered into. 4 
A bill of exceptions being no part of the record in d 


Baillie, Ea. Ter. court below, is not to be included in the taxation of coſts 
37 Geo. 3. CB, PER CUR. The bill of exceptions is no part of the rect, 
x Fel et Beſ. 3a till after judgment; if it were, the court ought to tabs! 
into conſideration before judgment, which is never The 
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the» The cauſe proceeds, and judgment is given here, as if there 
«dv WEE were no bill of exceptions; this may be accounted for, by 
tt: the practice which formerly prevailed of trying all cauſes in 
danke: the bill of exceptions is carried into a court of error, 


and there annexed to the record. If it had been part of the 
record here, there would be no occaſion to ſend for the 


aloe. 3 judge to acknowledge his ſeal : when that is acknowledged, 
my i is then, for the firſt time, annexed to the record. Being 


for the benefit of the party who tenders it, and remaining in 
his poſſeſſion, it is in his breaſt to employ it or not: regu- 
& larly it ought to be tendered at the time of the trial, and ſealed 
by the judge in court. And though the practice is to allow 
| the counſel to tender it afterwards, and ſome expence may 
| ariſe to the parties before it is ſettled, yet this is not in a re- 
gular courſe of proceedings upon which coſts can be incur- 
| red. If the record be lengthened by the bill of exceptions, 
| coſts will be allowed for copying, fees to council, &c. by the 
court of error: but there can be no coſts in the court below. 


cet. | 
** — Therefore, in this caſe, on a motion that the prothonotary | 
. might review his taxation, and allow the coſts of a bill of | 
"ee. exceptions, the Court refuſed, in the firſt inſtance, to grant | 
2 a rule to ſhew cauſe, | 
y the : | 
þ fo Bills of Exchange and Promiſsory Notes. | 
by Their Form and Effet. | 
Pp A bill of exchange is not good, when drawn on a ſpecific, Dawkes e «x. >. 
E and future and uncertain fund. — The plaintiffs declared in the Earl of De- 
may aſſumpſit on a bill of exchange, drawn in the following — boy 
The words : 3 Will. 207. | 
tra « 8th of January, 1768, ſeven weeks after date pay _ Black. 236, 4 
h the Read (now the wife of the plaintiff) 32. 17s. out of V. | 
upon Steward's money, as ſoon as you ſhall receive it, for | 
) give « Your humble ſervant, | 
„ not- « Deloraine. 
e bad To Timothy Brecknack, eſq. St. Mary-la-Bonne.” 
n the Which bill the ſaid Brecknock accepted, but afterwards refuſed 
judg- to pay,—The pleas were: firſt, Non-aſſumpſit. Secondly, | 
-jent That the ſaid Timathy Brecknock did not, at any time, receive 
ſhew any value of the ſaid William Steward's money, mentioned 
court in the ſaid bill, or any part thereof. To this, the plaintiff 
rone demurred, and the defendant joined in demurrer. It was in- 
ot to liſted that this was no bill of exchange: 1ſt, Becauſe it was 

not made payable to order. 2dly, Becauſe it was not drawn 
n te tor value received. And gdly, Becauſe it was payable out of 
ſts— @ particular fund, at a future time; and might, or might not 
cor, happen. PER CURIAM (after argument and time taken to 
ke 1 contider), We ſay nothing upon either of the two firſt ob- 


Ctionsz becauſe 0UR @PINION, that this is ne bill of ex- 
change, 
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Hauſſoullier v. 
H artfinck, 


"T's. . 


38 Geo. 3. B. R 
7 Ter. & . 733. 


a Bills of Exchange 


change, Is GROUNDED upon the laſt objection only.—The i. 
ſtrument, or writing, which conſtitutes a good bill of cn. 
change, according to the law, uſage, and cuſtom of mer. 
chants, is not contined to any certain form or ſet of words, y! 
it muſt have ſome eſſential qualities; without which, it is » 
bill of exchange: it muſt carry with it a perfonal and ce. 
tain credit given to the drawer, not confined to credit in 
any thing or fund : it is upon the credit of a perſon's hand, u 
on the hand of the drawer, the indorſer, or the perſon why 
negociates it: he to whom ſuch bill is made payable or n. 
dorſed, takes it upon no particular event or contingency, 
except the failure of the general perſonal credit of the perſons 
drawing or negociating the ſame. In the preſent caſe, te 
drawer did not make this writing an inſtrument upon his om 
perſonal general credit, that in all events he would be lib 
in cafe Brecknack ſhould not pay it out of I illiam Stewart 
money; but both the drawer, and the perſon to whon pag. 
able, look only at the fund; and no perſonal credit is ger 
to the defendant, the drawer.—lIt was objected, that this bil 
was accepted generally and in an unlimited manner; and 
muſt be admitted, that if the bill had been drawn accordinyy 
in a general and uplimited way, both the bill and acceptance 
would have been good : but the acceptance muſt mean, that 
Brecknock accepts it to pay out of Steward's money, not out 
of the drawer's money; and upon this record it appears, thet 
Brecknoack has not received any of Steward's money. | 
would be monſtrous to ſay, that either the drawer er acc 
ought to pay this 32/. 175. out of their own money. 1 
is no caſe, in any book, wherever it has been held that an a 
will lie, as upon a bill of exchange, where the ſame was pay? 
out of a future contingent fund. The caſe of Andre: 
Franklin, 1 Strange 24. was a caſe on a promiſſory note, 0 
pay within two months after ſuch a ſhip was paid off; tvs 
inſiſted, that this was not negotiable, it being upon à col 
tingency which may never happen. But the Court held, the 
paying-off the ſhip to be a thing of a public nature, and mo- 
rally certain. Upon the whole, we are all of opinion, tt 


judgment mult be entered for the defendant. 


This was an action, brought' by the plaintiff as the paj* 
of the two following notes, againſt the defendants as iis 
makers : ; 

« No. 300. Original Security Bank, London. No. 305. 
« 35, Cornhill. „This 7th day of September, 1797: 
4. 25. On the 19th day of November next, and after tht 
date on demand, we promiſe to pay to or bearer, {25 
being a portion of a value as under, depoſited in ſecurity fil i 
payment hereef, according to the receipt in our hands. _ 

« Hartfinck and Co. 


The value depoſited conſiſted in titles to property wacker 


« No, 
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| « No, 41. Original Security Bank, London. No. 41, 


« 25 Cornhill. « This 5th day of July, 1797. 


T {.50. On the 19th day of October next, and after that date 


or order J. 50 for 


« Hartſinck and Co,” 


on demand, we promiſe to pay to 
value depoſited and regiſtered 5. 


| The plaintiff had diſcounted the above bills; and, on non- 


payment, brought this action. At the trial, a ſpecial cafe 
was reſerved for the opinion of the Court, in which the ſole 
queſtion was, Whether the plaintiff was intitled to recover 


on both or either of the notes? AND THE CouRT were 


clearly of opinion that, though as between the original par- 
tics to the tranſaction, the payment of the notes was to be 
carried to a particular account, the defendants were liable on 


$ theſe notes, which were payable at all events. 


A promiſſory note, payable to A. without adding or to his Smith».Kendall, 
order, er to bearer, is good. — The promiſſory note, in this Mic. Ter. An 
caſe, was as follows: * Three months after date, I promiſe q . A. 123. 
to pay to Mr. Smith, currier, 40/. value received, in truſt 
„for Mrs. E. Thompſon, as witneſs my hand, L. Aew.” It 
was objeCted, that as this was a note not made payable to 
order, it was not a promiſſory note within the ſtatute, SED 
r CUR. It was decided, in a caſe in 2 Lord Raym. 1545. 
on demurrer, that a note payable to B. without adding, or to 
tis order, or to bearer, was a legal note within the act of 
parliament. It is alſo ſaid, in Marius, that a note may be 
made payable either to A. or bearer, 4. or order, or to A. 
Omv. | 
It a perſon ſigns his name upon a blank paper, ſtamped Collis ee al. », 
with a bill ſtamp, and puts it into the hands of another per- * N 2 
{on to draw a bill of exchange, in ſuch manner as he ſhall 2 313. 
think fit, he will be anſwerable as the drawer of ſuch bill. 

This was an action brought by indorſees againſt the drawer 
9 a bill of exchange. The declaration contained fix counts: 
it, Stating, that the plaintiffs and defendant, and Liveſay, 
Hargreave, Anſtie, Smith, and Hall, were perſons uſing com- 
merce, &c. That the defendant, on the 5th of April, 1788, 
irew a bill of exchange, directed to them, by which he re- 
qured them, three months after date, to pay to Mr. George 
Capman, or order, 1,5511. value received, and delivered the 
laid bill to them; and authoriſed them to negotiate and indorſe 
ble ſame in the name of George Chapman, and thereby ta raiſe 
money thereon, for the uſe of LY and Co. The plaintitfs 
then averred, that there was ns ſuch perſon as George Chapman, 
the ſuppoſed payee, but that the ſaid name was merely fititious, 
uch faid bill afterwards, by one Andrew Goodrick, being a 
ferſon thereunts, in that behalf, lawfully authorized, by Liveſay 
and Co. upon fight thereof was accepted. And the ſaid Liveſay 
ad Co. afterwards, &c. negotiated and indorſed the ſaid bill 
Vor. II. A2 | ' of 


[a 
: 
* 
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of exchange, in and with the name of the ſaid George Cly. 
man; and by that indorſement, in the name 7 the ſaid Georg 
Chapman, appointed the contents of the {ai bull of exchange 1 
be paid to the ſaid plaintiffs, and thereby raiſed money thin 
for the uſe of the ſaid perſons ſo uſing the names, &c. of Lively 
and Cy. and delivered the ſaid bill ſo indorſed to the (a 
plaintiffs, who thereupon, then and there, on the credit ther, 
advanced to hs Jus erſons uſing the firm of Liveſay and C. 
the money in the bill mentioned, &c, 2d. count, leaving oy 
the ſpecial circumſtances, ſtated the bill to be drawn by the 
defendant on Le &c. who were thereby requeſted to pa; 
to Mr. George Chapman, or bearer, 1,5511. &c.: and ti: 
plaintiffs averred, that they were, and /{ill continued, the bearer 
and proprietors of the ſaid bill, &c. Alſo, there were ti: 
other common money counts. Plea general iſſue. On tte 
trial of the cauſe, the following ſpecial verdict was found. 
That the ſaid John Emett (who was a partner with Liv 
and Co. in the ſpinning of cotton at Clithero) wrote # 
name upon à piece of blank paper, with a ſhilling ſian) 
thereon, and delivered the fame to Liveſay and Co. for tht 
purpoſe of drawing à bill of exchange for ſuch ſum, pa- 
able at ſuch time, and to ſuch perſon, or perſons, as they 
ſhould think fit. That afterwards the ſaid Liveſay and Us, 
on the 5th day of April, 1788, drew on the ſaid paper, abo 
the name of the ſaid Fohn Emett, a certain writing dire 
to the ſaid Liveſay and Co. in the words and figures tollow- 
ing, viz. „ Clithero, April 5th, 1788, 1,551/. three montis 
« after date, pay to Mr. George Chapman, or order, filtee 
« hundred and fifty pounds, value received as adviſed, 7 
« Emett.” That the occaſion and minner of giving the {a 
paper-writing was as follows, viz. That on the ſal 5t) cf 
April, the ſaid Liveſay and Co. were indebted to 1% 
Sfery in the ſum of 1,512/. gs. upon a bill of exchange, 
which became due that dav, and which had been previouly 
given for goods ſold by Jeffery to them. That one Richard 
Cullis, clerk to the ſaid Jeffery, on that day applied at the 
houle of Liveſay and Co. in Cheapſide, for payment of the 
ſaid bill; that on ſuch application, he ſaw the ſaid Ain one 
of the ſaid partners, who informed the ſaid Richard Calli that 
he could not conveniently then pay the ſame, but requeſtedhe 
ſaid Richard Cullis to take a bill on the ſaid houſe of L199 
and Co. for the ſaid ſum of 1, 512. gs. at three months dats 
including the intereſt thereof in the mean time, and gave 0 
him the ſaid blank paper above mentioned, with the name oi 
the ſaid John Emett written thereon, to be filled up by one d 
the clerks of the ſaid Liveſay and Co. That one Lud, 
clerk of the ſaid Liveſay and Co. filled up the ſaid writs 
for 1, 55 1. being the amount of the ſaid bill, and intere!t n 
manner and form as above ſet forth, except the acc 
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und indorſement thereof as herein-after mentioned; and that 
W immediately afterwards, the ſaid paper-writing was carried to 
© Andrew Goodrich, another clerk of the ſaid Liveſay and Co. 
ind who was authoriſed by the ſaid Liveſay and Co. to ac- 
cept the ſame, and which the ſaid Andrew Goodrick accord- 
W inzly did, in the name of the ſaid Liveſay and Co. That 


George Chapman was then indorſed on the ſaid paper-wwriting ; 
and that the ſaid paper-writing ſo filled up, accepted, and 
indorſed, was then delivered to the ſaid Richard Cullis, and 
he ſaid Richard Collis thereon delivered up the bill for 
„zd gs. to the ſaid Liveſay and Co. That the ſaid 
8 Thomas Jeffery afterwards negociated the ſaid paper writing 

with the plaintiffi, and received the full amount thereof from 
them, deducting a diſcount at 4*/. per cent. and delivered the 
ſame to the ſaid plaintiffs. That the ſame was duly pre- 
ſented for payment, to the ſaid Liveſay and Co. who refuſed 
to pay the ſame, whereof the ſaid John Emett had due notice. 
That there was no ſuch perſon as the ſaid George Chapman, 
the ſuppoſed payee of the ſaid paper-writing, but that the 
laid George Chapman, was merely a fiftitious perſon : that 
Enett gave no further, or other authority than as aforeſaid, 
and knew nothing of this tranſaction. That the plaintiffs had 
then no knowledge that the ſaid George Chapman was a fic- 
titious perſon, or of the circumſtances under which the ſaid 
paper-writing was drawn, accepted, and indorſed ; but that 
the ſaid Thomas Feffery had full knowledge of the whole of the 
faid tranſations, After full argument, and time taken to 
conſider, the judgment of the — was given, as follows, 
by Lokd LouchBok on, . We have taken the 
whole of the evidence into our conſideration, and the reſult 
of our opinion is, that the plaintiff is intitled to recover. The 
Ipecial count in the declaration, ſtating the whole of the 
tranſaQtion, would have afforded a ground, upon which 1 
ſhould have thought that judgment might have been very pro- 
perly pronounced in his favour. But it appears, upon the 
record, that the caſe, ſtated on the ſpecial count, differs from 
the finding on the ſpecial verdict in two or three circum- 
ſtances; that count, therefore, would clearly not ſupport a 
Judgment in favour of the plaintiff. The circumſtances are 
not very material; but as the count and the verdict at preſent 
ſtand inconſiſtent with each other, a judgment for the plain- 
tf, on the firſt count, would undoubtedly be erroneous. We 
muſt, therefore, look into the declaration, to ſee if there be 
My count on the record, on which the plaintiff may ſupport 
© Judgment, And it appears to us, that it may fairly be ſup- 
ported on the count, ſtating the bill to be a bill payable to 
bearer. It is certainly not literatim payable to bearer, it is 


drawn payable to George Chapman or order. Upon a fact, 
⁊42 22 let 


W with the authority of the ſaid Liveſay and Cy. the name of 
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ſet forth in the ſpecial verdict, it appears, that by the pernif. 


fon at leaſt, if not ſomething more than the permiſſion, of tie 
defendant, a power was given to Liveſay and Co. to trans 
bills of exchange, binding him in any mauner they tage 
proper, within the limits of that power. There is nn dou 
they might, within thoſe limits, have drawn a bill in terms 
payable to bearer ; the bill they have choſen to dia. 1s a bil 
payable to Chapman or order; and it is found, on the g, 
that there is no fuch perſon as Chapman. Now tlie . 
quence of this ſeems naturally and juſtly to be, chat uh 
ſecurity is nego.iated, on which, by the terms of it, the hn 
receiving it apprehends he has a clear right to recover, 
by the inſertion of the name of a fictitious perſon,. 1.4 
very is impeded (it being impoſſible to prove the over e 
perion who has no exiſtence), it ſhould ſeem, in point of law, 
preciſely the ſame in effect, as if it had been made payable ty 
bearer. A bill of exchange is an authority to pay purivait 
to the order of the payee; and it is alſo an undettikivg a 
pay purſuant to that order. But it there be no perſon u 
by any poſſibility, can give ſuch order, the engagement mult 
be to pay the bill. If the order of the perſon cannot be pro- 
cured, and with the knowledge and privity of the partics why 
make the bill ſuch a name is put in as cannot give an sd, 
it is in effect, and in point of law, the fame thing as if they 
had made it payable to the perſon who held the biil, names, 
the bearer. The determination of the court of Xing“ 
Bench (1) has approved the ſame rule, and we think that 
a right determination. Judgment for the plaintitf on tic 
lecond count, 
But it a bill or promiſſory note be made payable to a pe- 
ton not in H, or his order, and is iſſucd with an ure 
ment in blank, purporting to be made by him thereon, it 1595 
againſt the drawer or maker to be conſidered as à bill or 
note payable to bearer; and ſo is the bill as again lt the ac- 
ceptor, if he knew, at the time of his acceptance, that tie 
pavee was a fiEtitious perſon. 
The caſes which eſtabliſli the above general point are ue 
following: | 
Stone , Free. Indorice againſt the acceptor of a bill of exchange, p 
land, B. R. Sit- to Butler and Co. and indorſed in that name. "The platt 
Ii ee could not prove it to have been indorſed by any perſous ug 
Pm 1769, that firm; on the contrary, his own witneſſes ſaid, they believed 
cited 1 Hen it was indorſed by C the drawer. It alſo appeared, that tete 
Bach, 316 was a houſe of Butler and Co. with whom Cx had dealings 
but it was proved, that the bill in queſtion had never bee! 
their bands. It was admitted, that the bill was a true one, a0 
that the defendant had regularly accepicd it; but it was cd 
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(1) Sre Pore v. Les, and Ainet v. Gibjen, ini a; alſo Tatlect v. Herr", © 
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E tended, that the indorſement was fictitious, which was an 


eſſential part of the plaintiff's title. Lord MANsSFi=LD, 
The intent of the bill was only to enable Cox to raiſe money; 


| and the reaſon why it was not made payable to the order of 


Er was, that there w-re other bills at that time made pay- 
able to his order; if this had been alſo payable to the ſame 


E order, too many would have been in circulation at the ſame 


time, in the ſ:me name, which would have had the appear- 


W ance of ttitious credit. Names are often uſed of perſons 


who never exiſted. The defendant has enabled Cox to do 

this by lending his acceptance ; and when he has, by ſo doing, 

put the bill in circulation, it ſhall not lie in his mouth to 

make an obje..ion, that he has nothing to do with it. —Ver- 

act for the plaintiff (1). 
his was an action on the caſe; the firſt count in the de- Tatlock er al. v. 

clarition ſtated, that the defendant and others, on the 6th of Harris, Ea. Ter. 
. . 29 Geo. 3. B. R. 

Avril, 1788, drew a hill of exchange on the defendant in fa- 3 Ter, Rept. 174. 

vir F Grigſon and C. or order, for 5121. 45. payable three 

m8 after date, which the defendant accepted; and that 

(rigfon and Co. endorſed it to Lewis and Potter, who indorfed 

it o the plaintiffs. The ſecond count, ſtated it to be a bill 

dra vn as above, payable te certain perſons trading under the 

firm of Lewis and — or order, and indorſed by Lewis 

and Potter to the plaintiffs. There were alſo other counts, 

for woney paid by the plaintiffs to the defendant's uſe; mo- 

ney had and received. by the defendant, to the uſe of the 

plaiatiffs; and on an account ſtated. Plea, the general iſſue. 

Or tie trial, the plaintifts gave in evidence the bill as ſtated 

in the firtt count, which was dated from Nottingham. 

Daniel Lovell, a witneſs, was then called, who ſwore, that 

there was, at the time of drawing the bill, a houſe of trade at 

Nöttingham, carried on under the firm of Harris, Harris, 

and Plant; and that the defendant was one of the partners 

of ſuch houſe ; and that the defenda:it alone alſo carried on 

bulinels in W ood-ſtreet, and reſided in London. He alſo 

proved that the bill, as well as the ſignature of the drawers 

and acceptor, was the hand-writing of the defendant; that 

de had heard the defendant ſay, that he drew the bill payable 

to tie houſe of Grigſon and Co. at the requeſt of Potter; 

and iuit he (the witneſs) believed and underſtood, that when 

the d-tendant drew the bill, he (the defeadant) did not know, 

ener the one way or the other, whether there was ſuch a 

mercantile houſe as that of Grigſon and Co. Benjamin Fuller, 


= 
— 1 


ii) The above cafe of Stene v. Freeland, it is to be obſerved, was only a nift Hi 
*cifon; and it is likewiſe diſtinguiſhed from the caſes immediately following, by 
aeg of the expreſs promiſe to pay the plaintiff, which was the ground of Lord 
Manifield's opinion, See 1 Ter. Reps. 170. 


Aa 3 a witneſs, 
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a witneſs, was then called by the plaintiffs, who ſwore, thy 
he had heard the defendant = that he ſhould not pay the 
bill, unleſs other bills of exchange, with other fiticus in. 
dor ſements on them, were paid; that if certain perſons, calle 
Gibſan and Fohnſon, and other perſons, on whom fictitou 
bills of exchange were drawn, ſhould pay, he, the defendan, 
would pay the within-mentioned bill; but that he, the de. 
fendant, would not pay the ſame for the preſent, and till the 
matter was decided; that the converſation paſſed a day 9 
two before the bill became due; that the indorſement of Grip: 
ſon and Co. on the bill, was a fiftitious indorſement ; and 
that the defendant had ſaid, before the bill became due, that 
the houſe of Grigſon and Co. was a fiftitious houſe ; but the 
defendant did not ſay, that he knew that the houſe of CH 
and Co. was a fictitious houſe at the time he drew the bill 
The plaintiffs then called Matthew Hancock, who ſwore, that 
he lived at Nottingham; that there is no fuch houſe as that f 
Grigſon and Co. there, nor in any other part of this kingdm, 
that he (the witneſs) knnws of, but that there may be ſuch a hu 


ſomewhere. Tuo other witneſſes (one living at Nottingham, 


the other a diſcounting clerk at the bank) proved ts the 
ſame effect as Hancock. Samuel 2 a clerk to Lui 
and Potter, then ſwore, that the indorſement of Lewis and 
Potter, on the back of the bill, was in the hand-writing d 
one of the partners of the houſe of Lewis and Potter, aud 
that they received the bill from the defendant, and del:vered 
it to the plaintiffs ; that the value of the bill was paid to tie 
houſe of Lewis and Potter, by the plaintiffs, in draughts on 
bankers, which draughts were afterwards paid in caſh; and 
that the defendant had credit given him in account witi the 
houſe of Lewis and Potter, for the value of the bill. To 
this evidence the defendant demurred. This demurrer was 
very elaborately argued. —After which, the unanimous opt- 
nion of the Court was delivered by Lord Kenyon, Ch. |. 
thus: What the conſcience of this caſe is, no man living can 
doubt; for it is extremely clear, that the defendant, who 
now called upon to pay this bill, has received the value of! 
and therefore ought, in conſcience, to account for it. Ie 
Court are not called upon, aud therefore they anxiouſly firbtar, 
to decide a yur on alluded to in the argument, namely, Whether 
the perſon who indorſed the names of Grigſon and C. was, 
10 not, guilty of felony, I am not clear, that the conclubion, 
which has been drawn, that it was not meant as a fraud on 
any one, is the riglit one: for though the names of Grigſm 
and Co. might not be known, yet the holder of a bill takes 
on the credit of thoſe whoſe names appear upon it, to either 
of whom he may reſort for payment. And if that were the 
only ground of defence, to which ihe perſon indorbng tc 
names of Grig/ſon and Co. could have recourſe on a criminal 
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| proſecution, I do not know whether it would ſerve. But 


upon this we give no opinion; it will be ſufficient to decide 
it when the queſtion ſhall ariſe. At preſent, this is only a 
civil right which is put in queſtion on this record; in deciding 
which, we do not wiſh to have it underſtood, that we mean 


E to break in upon the rule as applicable to caſes in general; 


for, generally ſpeaking, there is no doubt but that the indorſee > 4 
6 bill of exchange, peyable to order, muſt, in deriving his title, 
prove the hand-writing of the fir ſt indorſer. But this deciſion 
proceeds on the ſpecial circumſtances of the caſe, namely, 
that the defendant, at the time of entering into this engage- 
ment, knew that there were no ſuch perſons as Grzg ſon and 
Co. and therefore, that in point of formal derivation of title, 
that, which is uſually done, could not be done in this caſe. 
|t is clear, that many inſtruments may be inforced contrary 
to the wording of them; as if B. tenant for life of C. (1), 
and he, in the remainder or reverſion in fee, having ſeveral 
eſtates in the ſame land, join in the ſame leaſe by deed, 
during the life of C. it ſhall be conſidered as the leaſe of B. 
and confirmation of him in the reverſion or remainder ; and 
after C.'s deceaſe, it is the leaſe of the remainder- man, and 
the confirmation of B. But on the firſt count of this de- 
claration our opinion does not proceed: neither is it neceſſary 
to ſay any thing on the — ; though, if it were neceſſary 
to reſort to that, I confeſs I have an opinion on it. But the 
counts, on which the judgment of the Court is given, are 
thoſe for money paid, and money had and received. It was de- 
ciced in Lord — 's (2) time, that a general indeb:tatus 
aſumpſit might be maintained to recover money for the value 
0! a bill of exchange which was not paid: it is true, indeed, 
that in that caſe the bill was drawn payable to bearer; and 
tat doctrine was afterwards conſidered in the caſe of Grant v. 
Vaughan (3), and confirmed by each of the judges of this court. 
Here the Chief Juſtice — a manuſeript note of that caſe, 
which was fuller than the report of it in Sir J. Burrow; in 
which YATES, J. ſaid, © giving ſuch a bill is, as it were, an 
* aſſignment of ſo much property, which becomes money 
* had and received to the uſe of the holder of the bill.“ 
Now, on that doctrine, my opinion is —— in the deci- 
lion of this caſe. For here, the defendant, being a debtor to 
the houſe of Lewis and Potter, drew a bill which he delivered 


to them, and drew it in terms which could not be proved in a 


formal manner: he was not only privy to the tranſaction, 
but the very negotiator of it; and by drawing it, he put him- 
ſelf in a ſituation to pay what he was in conſcience bound 


mm 


*— 


(1) Co. Lit. 48. 4. 


(2) Ward v. Evans, 2 Lord Ray. 930. 
) Vide this caſe inf's, 
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to pay; therefore it was an appropriation of ſo much mon 
to be paid to the perſon who ſhould become the holder of the 
bill. In making this deciſion, we do not mean to infringe a 
rule of law, which is very properly ſettled, that a choſc in 
action cannot be transferred: but we conſider it as an agree- 
ment between all the parties to appropriate ſo much property 
to be carried to the account of the holder of the bill; and 
this will ſatisfy the juſtice of the caſe, without infringing 
any rule of law.—]udgment for the plaintiffs, 
his caſe ſtood next in the paper to that of Tathc x, 

Harris; but the Court thought it not to be diſtinguiſhel 
from it, and gave judgment for the plaintiffs without argu- 
ment. In this caſe, the firſt count ſtated the bill of exchange 
to be drawn by Liveſay and Co. on the defendants, in tvour 
of Lawrence Aſhworth, and by him indorſed to the pluintiff. 
The ſecond count ſtated it to be a bill payable to bearer; 
the third payable to the order of the drawers, and by them 
indorſed to the plaintiffs; with the money counts. The de- 
fendants attempted to diſtinguiſh this from the former calc, 
by obſerving. that there was no evidence that in point of fact 
they received any value for the bill, and therefore they could 
not be liable on the money counts: and alſo, that there was 
ſtrong evidence to ſhew that the defendants were concerned 
in the forgery of the name of the firſt indorſer. But The 
Court ſaid, that the mere circumſtance of the defendant's ac- 
cepting, was evidence that he had received value tr:m the 
drawers; and that on the demurrer to evidence, the Court 
might draw the ſame inference that the jury would have 
drawn. And that the latter circumſtance did not vary the 

ueſtion. Loxp Kenyon, Ch. J. ASHHURST, J. ani 
ne J. thought (1) that the plaintiffs might recover on 
the ſecond count, which ſtated, that the bill was drawn pay- 
able to bearer.—] udgment for the plaintiffs. 

This was an action on a bill of exchange; and the fiſt 
count in the declaration ſtated, that Liveſay and Co. on the 
18th of February, 1788, mad- a biil of exchange, directel 
to the defendants, requiring them, three months after date, . 
py 7210. 55. to John hie, or order ; Liveſasy and Co. well 
knowing that no ſuch perſon as J. White exiſted; on which 
bill, an indorſement was made, purporting to be the indorie- 
ment of J. I hite, named in the bill, requiring the contents to 
be paid to Livsay and Co. or order; that Liveſay and Co. (dy 
one Abſil;m God: ich, by procuration of Liveſay and Co.) 
indorſed to the plaintiffs ; and that the defendant accepted tt. 
knowing that no ſuch perſon as J. White exiſted, and that the 
name ot J. I hite, ſo indorſed, was not the hand-writivg v! 


— 
— — 


(1) And it was ſo held in Miner v. Gibſin, infra, 
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| any perſon by that time. The ſecond count, after ſtating the 
drawing of the bill, as above, proceeded thus ; Liveſay and Co. 
knowing that J. l bite was not a perſon dealing with, or 
known to, Liveſay and Co. and uſing the name of J. White 
in the bill as a nominal perſon only, and intending not to deliver 
the ſame to him, or to procure the ſame to be actually indorſed by 
him; upon which bill a certain indorſemenc was made, re- 
| quiring tie payment to be made to Liveſay and Co.; and that 
Liveſay and Co. indorſed it to the plaintiffs, without having 
| delivered the bill to J. White, and without any actual indorſe- 
ment or aſſignment of the bill by White. The third count 
ſtated, that the bill was made payable to themſelves, Liveſay 
and Co, by the name and deſcription of J. White. Ihe fourth 
treated it as a common bill, payable to J. White or order, and 
that J. White indorſed it to the plaintiffs. The fifth as payable 


ts bearer ; and that the plaintiffs were the bearers. The 


ixth, payable to J. M hite or order; with an averment that, 
when the bill was made, there was no ſuch perſon as J. White, 
the ſuppoſed payee, but that the name was merely fiftitious ; 
by reaſon whereof, the ſum mentioned in the bill became and 
was payable to the bearer thereof, according to the effect and 
meaning of the bill ;—averring alfo, that the plaintiffs were 
the bearers and proprietors thereof. The ſeventh count 
ſtated, that there was a partnerſhip, or houſe, of certain per- 
ſons ufing trade as well in the name and firm of Liveſay and 
Co. as in the name and firm of J. White; that the laſt- men- 
tioned perſons made a certain other bill (the hand of one of 
them on their joint account, and in their copartnerſhip name 
and firm of Liveſay and Co. being thereto ſubſcribed), and 
directed it to the defendants, requiring them, three months 
after date, to pay to the ſaid laſt- mentioned copartners, by the 
name of J. Mpite or order, 721/. 5s. ; and that the ſaid 
laſt-mentioned copartners afterwards, by a certain indorſe- 
ment in writing, appointed the contents to be paid to the pla in- 
uffs, and delivered the bill ſo indorſed to them. There were 
allo other counts: the eighth, for money had and received by 
the defendents to the uſe of the plaintiffs ; the ninth, for mone 

paid, laid out, and expended by the plaintiffs to the uſe of the 
detendants ; and the tenth, for money lent and advanced by the 
plaintiffs to the defendants.— The defendants pleaded the ge- 
neral iſſue. A ſpecial verdict was found (1), ſtating (in ſub- 
tance) that Liveſay and Co. made a certain inſtrument in 
writing, directed to the defendants, requiring them, three 


TS — 


) This queſtion firſt came before the Court on a motion for a new trial: but, 
% it was of fo much importance, bills to the value of near a million a year having 
ped through theſe houſes only, the Court recommended it to the parties to conſent 
to have a ſpecial verdict, in order that the record might be carried to the Houſe of 
Lords ; and the counſel for both parties, without going to another trial, agreed upon 
Fang this verdict. 
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months after date, to pay to Jahn II bite, or order, 9211. g. 
that Liveſay and Co. at the time of making it, well kney 
that no ſuch perſon as J. Hite, in the bill mentioned, ex. 
iſted; that a certain indorſement in writing was afterwart 
made by Liveſay and Co. purporting to be the indorſemey 
of J. White, and requiring the contents of the bill to be 
paid to Liveſay and Co. or their order; that Liveſay and Co. 
afterwards indorſed (by A. Goodrich by procuration of Liv. 
fey and Co.) to the plaintiffs for a full and valuable conſider. 
ation, when the plaintiffs became, and ſtill are, the holders of 
the bill; that the defendants afterwards accepted, well-knoy. 
ing that no ſuch perſon as F. M bite, in the bill named, ex. 
iſted; and that the name of J. I hite, ſo indorſed thereon, 
was not the hand-writing of any perſon of that name. That 
the defendants, at the time of the making and accepting the 
bill, had not, nor had they at any time ſince, any money, 
goods, or effects whatſoever, of or belonging to Liveſay and 

o. or of the plaintiffs, in their hands. And that the defend- 
ants have not paid the bill (although often requeſted). But 
whether, upon the whole matter, the defendants are liable, 
&c. the jurors are ignorant, and pray the advice of the Cour, 
&c. This verdict was ſet down for argument: But The 
Court being of opinion that this caſe was decided by that a 
Pere v. Lewis, ante p. 360, gave judgment for the plaintiffs 
without hearing any argument; adding, that my under. 
ſtood that the reaſon why it was agreed to be turned into the 
ſhape of a ſpecial verdict was, that it might be carried up 
to the dernier reſort. Judgment for plaintiffs (1). 

Upon this judgment, a writ of error was brought, return- 


for u. Minet and able in parliament; and after the caſe had been argued at 
FeQor, In Error, the bar of the Houſe of Lords, certain queſtions were pul 


ix Dom. Proc 
26 Ap. 1790. 
3 Feb. 1791. 


& 559. DECLARED UPON, APPEARS UPON THE SPECIAL VE+*- 


do the judges (2). IE QUESTIONS WERE :— 


I. WHETHER THE MAKING OF THE INSTRUMENT 


DICT TO BE SO CRIMINAL, THAT THE POLICY 0f 
THE LAW WILL NOT SUFFER AN ACTION To 5B: 
FOUNDED ON SUCH AN INSTRUMENT ? 

II. WHETHER, UPON THE MATTER FOUND IN THE 
SPECIAL VERDICT, THE BILL MENTIONED IN THE 
FIFTH COUNT CAN BE DEEMED IN LAW A BILL TAI 
ABLE TO BEARER ? 

III. WHETHER THE MATTER OF THE SPECIAL 


(1) This judgment was afterwards affirmed in the Houſe of Lords. V the 
following caſe. ; 

(2) As this caſe was very fully conſidered, and the deciſion upon the ſabyeck a 
fQitious indorſements is of great importance, the Editor conceives it proper to gue 
the opinions of the judges, who thought that the judgment ought to be affimes, # 
ſome length; in order that the principles upon which this queſtion was ultimate} 
decided, may be rightly underſtood. 
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eenpter WILL SUSTAIN ANY OTHER COUNT IN THE 
© DECLARATION ? | 

= On the zd of February, 1791, the Loxd Crier Baron 
E EyxE and Mr. JusTicE HEATH delivered their reſpective 
opinions that the judgment ought to be reverſed; AND THE 
oTHER JUDGES, that it ought to be affirmed. 

HoTHAM, Bar. In anſwer to the firſt queſtion, I am of 
opinion, that no ſuch criminality can be diſtinctly inferred 
from this verdict. 

To conſtitute that degree of criminality, the facts found 
muſt amount to this, that the parties have uttered the bill or 
have forged it, with intent to defraud ſome perſon in parti- 
cular, — in the firſt place, acceptance does not import, 
ex vi termini, an utterance. Acceptance may be by writing 
or by parol. If it be by parol, it would be difficult to main- 
tain that to be ſuch an utterance as would amount to the 
crime ſuppoſed z and if it would not, it ſeems extremely queſ- 
tionable, whether, on any principle, the mode of acceptance 
can change the colour of the act. It is true, that the refuſal 
to pay may afford a ſtrong preſumption of the original intent, 
and yet that fact ſtanding alone, can — be deciſive. It 
may admit of different interpretations; and if, by any fair 
| reaſoning, it can receive an innocent conſtruction, that will 
always be preſumed, unleſs it be excluded by the finding of 
the jury. As to the bare writing of the name of a non- 
exiſting perſon, that will not amount to a forgery, unleſs ſome 
repreſentation be made to give the inſtrument effect and ope- 
ration; whereas it is not found by this verdict that any ſuch 
repreſentation was made. It is neceſſary, therefore, for the 
jury to do more than merely to find the inſertion of a falſe 
name in the inſtrument: of itſelf that is no crime; but it 
becomes one by being done with a deſign of defrauding ſome 
perſon in particular. But in this ſpecial verdict, ſo far from 
that being found, it is neither found nor alleged, that there 
was an intention to defraud any perſon. That I take to be 
a radical and inſurmountable delect in the ſpecial verdict; 
and therefore, that enough does not appear upon it to war- 
rant the Houſe in ſaying, that the facts found amount neceſ- 
larily to a felony ; without which, the making of the inſtru- 
ment declared upon is not ſo criminal, as that the policy of 
the law will not ſuffer an action to be founded upon it. 

With regard to the ſecond queſtion, unleſs ſome ſtub- 
born rule of law ſtand in the way of the preſent judgment of 
the court of King's Bench, it ought to be ſupported; and I am 
of opinion, that no ſuch rule does impeach it. It is admitted, 
that many caſes may be put, ſuch as are mentioned in G. 
Lit. 45. a. and in many other books; in which, deeds and 
ſolemn inſtruments are not always to be conſtrued, or to have 


cite, according to their technical or literal import, but = 
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they ſhall have ſuch an operation as will carry the intent of 
the parties into execution, though contrary to the ſtrict letter 
of the inſtrument themſelves. That principle will, in ny 
apprehenſion, apply directly to the preſent cafe. 7h bin 
queſtion, on the face of it, imports to be a bill f exchange, du. 
able to John White, or his order; but in truth, and in fail, it 
1s not 4 it never was, nor ever can be ſo, becauſe there i; 1 
fuch perſon exiſting as John White, wich is found to be a fal, 
known to the acceptors as well as to the drawers. Is then the 
bill fo vitiated, as (contrary to the principle which operates 
on deeds and other inſtruments) to loſe all its eficacy, and 
become mere waſte paper? To anſwer that queſtion, we 
muſt reſort to whit the law never overlooks, the intention 
of the parties, which, in the preſent caſe was clearly othere 
wiſe. The plaintiffs in error, as well as Liveſay and Co, 
meant to give the bill a credit by the acceptance, and to put 
it into circulation; and they all thought the moſt convenient 
way of doing it was, by inſerting in it this fictitious name, 
It having been found then, that the plaintiffs in error knew, at 
the time of their acceptance, that the name of John W hite wi 
a mere fiction, they muſt be _ to have known more, nanely, 
that no regular or formal title could ever be traced through hin 
by any holder of the bill. If, therefore, they have accepted a il, 
which they knew was ſo framed as to be incapalle f being 
proved in the ſhape it bore, they ſhall nevertheleſs be Held ti ther 
undertaking to pay it, though it be preſented to them in a, 
becauſe they themſelues have induced ſuch neceſſity ; tor it in 
known rule of law, that no man ſhall take advantage of h1s 
own wrong. 


Nec lex eſi juſlior ulla, 
Quam necis artifices arte perire ſud. 
It is impoſſible not to conſider the drawers and accevtor 
here as one and the ſame, linked together for the purpoſe of 
iving colour and effect to this fraudulent tranſaction. Ihe 
S&culy, on the form of the bill, ariſes from no miltaxe 0r 
accident, but from the deliberate and concerted act of the 
acceptors as well as the drawers. But it is ſtill in ther 
power to give effect to the bill; ſhall they not then be obige! 
10 do ſo? Perhaps it may not be too much to ſay, tat 0 
this finding, a preſumption will ariſe that the intention ot the 
acceptors was, that it ſhould be payable to the bearer; #0! 
they knew that the bill, virtually, had no indorſement udn 
it by John White; they knew that it came into the hands of 
Minet and Fector, by the delivery of Liveſay and Co.; and 
that, in truth, whatever ſemblance it hore, it was nothing 
but a bill payable to bearer. I contend, that it is not com. 
petent to theſe partners in the fraud to ſay, © it is true, we © 
« accept the bill, but ve meant nothing by that acceptance, 
& but to cheat all mankind, let the bill get into what gy” 
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© « it might.” As little ſhall they be permitted to ſay, after 


having fabricated this paper, that it is not according to the 


li and cuſtom of merchants, which I conceive will attach 


on the bill, notwithſtanding the fraud uſed in its original 
formation. The great principle that I go upon is, that parties 
65 a bill ſhould not, any more than parties to any deed or inftru- 
ment, take advantage of their own fraud. In truth, What is 


| he end and effet of acceptance but a liability to pay ? The ac- 


ceptors having given this bill a currency, when they knew 
that it never could be paid to the order of //hite, the law will 
preſume that they intended that formality ſhould be waived. 
If it be waived, What does it remain but a bill payable to 
bearer? Knowing that it was zmpoſſible to pay it in the ſnape 
it bore, they accepted it ; but knowing, at the ſame time, that 
it was p2ſſible to pay it in another. The law will conclude 
then, that ſuch was their intent; and I conceive, that ſuch a 
conſtruction will be moſt conformable to the policy which 
affects the principles which operate on all commercial 
tranſactions, That policy, and thoſe principles, are bottomed 
in liberality. Bargains hal be inforced, undertakings ſhall 
be executed, and promiſes to pay ſhall be performed, The 
rule of law, that a man's own acts ſhall be taken moſt 
trongly againſt kimſelf, obtains not only in grants, but ex- 
tends in p:1nciple to all other engagements and undertakings. 
[ conceive, therefore, that the acceptors of this bill ſhall not 
be heard to ſay in a court of juſtice, that as they never in- 
tended to pay it; ſo, becauſe they have inſerted /Fhite's name 
in it, they never( ſhall be compelled to pay it. On the con- 
trary, the law will hold them more (ſtrictly to a compliance 
with their engagement, on the ſingle ground of their own 
fraud, and will therefore ſtill a the bill as capable of 
transfer by delivery. A bill of exchange, in its own nature, 
amounts to nothing more than an authority on one hand, to 
pay to the order of the perſon to whom it is made payable 
and on the other, to an undertaking on the part of the ac- 
ceptor that he will pay it. By this acceptance, he puts him- 
lelt into a ſituation that makes it obligatory on him to pa 

the bill, either in the very terms of it, or as nearly as — 
lible to its literal import; and as ſoon as he has made himſelf 
the principal debtor for the ſum contained in it, the law raiſes 
a preſumption againſt him. But the preſumption here can- 
not be that the acceptors will pay it to the order of Mhite, 
becauſe the fact found makes that to be impoſſible, and im- 


poſible in their own knowledge. The name of John White | 


den muſt be conſidered as it it were not on the bill at all, 
ano name, as a mere non- entity. To whom then muſt the 
preſumption ariſe that it was intended to be payable, but to the 
only perſon it could, namely, to the bearer? And I am of 
opinion, that the great ends of circulation, the ſupport of 
cie lit, and the extenſion of commerce, would be in conſtant 

danger 
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danger of fatal checks, if bills were permitted to be ſo mi 
as to enable confederate acceptors to ſet up their own fray 
as a juſtification for retuſing payment to a fair and hone 
holder of them for a bond fide valuable conſideration, which 
theſe defendants are found to have given. On this _ 
therefore, I am of opinion, that upon the matter found in 
the ſpecial verdict, the bill mentioned in the 5th count my 
be deemed in law a bill payable to bearer. 

But if the bill cannot be ſuſtained as a bill payable to bear 
then, on the third queſtion, [| am of opinion that it will alſo ſu. 
tain the fir count, by conſidering the bill as a new bill, fron 
the time of the ſubſequent indorſement of Liveſay and Cy, 
For every indorſer charges himſelf in the ſame manner u 
if he had originally drawn the bill. From the momen, 
therefore, of that ſecond indorſement, by their procuration, 
they gave the plaintitfs a new title to the bill, and they gue 
a freſh authority to Gibſon and Johnſon, namely, to pay itt 
their own order; and to that authority Gibſon and John 
muſt be taken to have accede(d, becauſe it is expreſsly founi 
that their acceptance was ſubſcquent to ſuch indorſemen!; 
which acceptance, then made, muſt be coupled with th 
knowledge, which they are found to have had, of the ant. 
cedent fiction. I conceive, therefore, that having accept! 
it after Liveſay and Co. had ſo indorſed it, and knowing, 2 
che ſane time, that although there was on the bill a fil. 
tious indorſement, there was alſo a real one, the law wil 
preſume them to have given credit to that, and thereby ! 
have accepted a good and valid bill. In this view of it | 
conſider them as liable to pay the bill under the firſt count 
in the declaration, which, I am of opinion, may alſo be 
ſuſtained by the ſpecial verdict. 

PERRYN, Bar. As to the firſt queſtion: The bu, 
where a felony has been committed, will not permit lt 
party injured to proceed againſt the offender in a ch 
fuit; but, for the ſake of the public, he muſt ſeek | 
remedy by a criminal proſecution; and the civil ach 
ſhall merge in the felony. This is certainly ſo again 
the perſon who commits the felony. The main inge 
dient to conſtitute the crime of forgery, is an inzention 
defraud; it muſt be ſo laid in the indictment and proved. 1 
the caſes of M illes, at Launceſton (1), Tuft's (2) caſe and 


— 


— — — 


(1) In this cafe one let drew a bill in a fictitious name upon a fes 
drawee, iu tavour of a ria/ frayee in payment for goods fold, He was fit it 
dicted for the cheat at Launceſton, and acquitted. The caſe being ſtated tv the 
judges, they were all of opinion that the tranſaftion was a forgery within fa, 
2 Geo, 2. c. 25. He was afterwards indicted again for forgery, having dun 
another bill under the fame circumſtances, and tried before Mr. Juſtice 744 x 
Bedmin, Auguſt, 1767, but again acquitted, 

(2) L Crown Law, ibz. 
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© 3.llund's (1) caſe, cited at the bar, there was a falſe repre- 
ſentation made, a falſe name put upon the ſeveral bills in 
each caſe, and in all an intention to defraud particular per- 
ſons was charged expreſsly and found. Putting a fiftitious 


it perſon's name on a bill of exchange, will not, 1 conceive, 
1 4 amaunt to felony, unleſs done with intent to defraud ; and, I 
| 4 believe, it has not been an unuſual practice amongſt mer- 
E chants, to draw bills in favour of fictitious payees, without 
| I any intention to defraud. But, however that may be, it 
1 W docs not appear, nor is it found by the ſpecial verdict, that 


© there was, in this caſe, an intention to defraud : that, as I 
think, ought to have been found as a fact by the verdict 
x o merge the civil action; and, therefore, I am of opinion, 
& that the making of the inſtrument declared upon, does not 
appear, upon the ſpecial verdict, to be ſo criminal, that the 
policy of the law will not ſuffer an action to be brought on 
nuch inſtrument. 

| As to the ſecond queſtion : In the caſe of drawing bills of 
exchange to the order of a fiftitious payee, the drawer and 
# acceptor, knowing the fact, have no reaſon to complain of 
| any injury to them. The acceptor, either upon the credit, 
or for the honour of the drawer, engages to pay the bill 
ol when due, and can never be diſcharged from that engage- 
ment except by ſatisfying the bill, which if he once does to 


V | the bend fide holder, he can run no riſque of any claim from 


il « fiftitious payee, Every perſon whoſe real name and 12 
8 nature appears on a bill of exchange, is reſponſible to the 
extent of the credit he gives to it in the negociation of it. Tt 
* is contrary to juſtice, and not to be endured, that fraudulent 
be lrawers and acceptors ſhould receive benetit by their own 
acts, and their eſtates be exonerated from the demands of their 
", juſt creditors, The claim of the defendants in error certainly, 
he injuſtice and in equity, ought to be ſupported; and, I think, 
* u may, in law, be maintained upon the Sth count, as on a 
his dill payable to bearer. The intent of the drawers and ace 
* ceptors of the bill ſeems to be, to have made a negociable 
10 inſtrument ; and if, for any defect, it cannot be made ſo by 
i indorſement, it is reaſonable it ſhould be made valid in any 
0 way in which that effect can be produced: and there does 
[a not occur to me any rule of law to prevent its being made 
ind good by delivery. If a bill be made payable to a perſon not 
exiſting, it operates as a bill payable to bearer. Where the 
on bill is in the hands of a purchaſer for a full and valuable 
k. conſideration bond fide, and the acceptor, before his accept- 
15 
* — —_— * 
fa, 
raw" (3) Teach Crown Law, 33. 
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ance, is privy to the non-exiſtence of the payee, and nl, 
cannot give an order, it is in effect and in point of lay te 
ſame thing as if made payable to the holder, namely, t 
bearer. Many inſtruments may be enforced contrary to th 
words, Cv. Litt. 45. 4. 301. b. words of demiſe may oper 
as a grant, covenant to ſtand ſeiſed, confirmation, — in other 
ways: at one time they may operate as a leaſe, at another tin: 
as a confirmation, in order to preſerve right and do juſtice; th 


W ment | 
. 5 leas. 
matter 


th co 
. / 


verdict 
taired 
tra: {ad 


law being anxious and aſtute to obtain thoſe purpoſes, late | * 
caſe of Stone v. Freeland, ante, p. 356. Lord Mansfield (ii, n x ; 
bills of exchange, names of payees were often uſed of perſns White 


not having exiltence, and ſuch bills indorſed by the draws; 
and if with knowledge of that ſact a bill is accepted and pu 
in circulation, it ſhall not lie in the acceptor's mouth to fr, 
the bill is a bad one. And, in that caſe, Lord ang 
held, that the acceptor was liable, though there was a bc. 
tious payee, and that ſuch acceptor ſhould not be at livery 
to deny the validity of the bill, which, by lending his acc. 
ance, he had put in circulation. In Peacock v. Rint, 


with th 
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drawer 
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Dougl. 632 (1), Lord Mansfield, in giving the opinion c wh - 
the Court, ſaid, & the law was ſettled, that the holder d: * 
bill, coming fairly by it, has nothing to do with the tran f Th 
action between the original parties, except in the ng the [ns 
caſe of a note for money won at play.“ Price v. Neal, chanoe 

Burr. 1354 (2), was the caſe of a forged bill, which ha . 

'en accepted and paid to the defendant in the courſe gf in eri 
trade; there Lord Mansfield held, that the acceptor, hug + hon 
given credit to it by his acceptance, ſhould not recover back muſt be 
what he had paid to a bona fide holder. In Cullis v. Enmitt, nothin 
ante, p.353. where a bill was made payable to a fictitious payet with d 
or order, it was holden, that the indorſce miglit maintain or con 
action againſt the drawer, as on a bill. payable to beore, deen er 
Under the circumſtances ſtated in this ſpecial verdich I let with in 
no diſtinction that can be made between the drawer and js any x 
acceptor of ſuch bill. The bill, indeed, in this cafe, as h reſpet 
Cillis v. Emmett, is payable to John White, or order, bu publiſh 
before the plaintiffs in error accepted it, they knew that at pref 
John IVhite was not in exiſtence, and could not make an underta 
order: the indorſees, ignorant of that fact, pay a full vive correſp 
for the bill; the acceptors have, by lending their name. gi is of it 
circulation to the bill, and have, as ] conceive, undertat'n i! knowir 
pay the bill to ſuch perſon as ſhall be the boni tide holder : thef But, w 
engagement is to pay the bill, in any way in which it can (itt ever it 
effett. Upon the whole, therefore, I concur with the judg: the que 
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(1) See this caſe, infrg. 
(2) See this caſe, ina, 


and Promilsorn Notes. 359 


* ment ol both the courts of King's Bench and Common | 
Ws Pleas, and my anſwer to the queſtion is, that upon the | 
matter found in the {pecial verdict, the bill mentioned in the 


| ih 5th count may be deemed, in law, a bill payable to bearer. 
IN 2. As to the third queſtion, I am of opinion, that if the 
erat verdict could not be ſupported on the fifth, it may be ſuſ- 


| taived upon the firſt count in the declaration; and that this 
action will ſtand, or may be conſidered in this way, 
vi. that by Liveſay and Co. making the bill payable to John 
I hits, or order, there being no ſuch perſon exiſting by that 
name, they have themſelves aſſumed and taken the name of 
White, for the purpoſe of indorſiug and negociating the bill, 
with the conſent and by the authority of the perſons, who, 


a afterwards, knowing the fact, accepted the bill; that this 
Wh was truly and ſubſtantially Ro the bill payable to their 
l econſidered as if every 


tn order, and that the caſe nar 
thing reſpecting Jahn White and order, fo far as regards the 
drawers and acceptors, was {truck out of the bill, and that, | 
by the indorſement by Liveſay and Co. it will operate as a 1 
new bill, Salk. 125. Upon the third queſtion, therefore, the 
beſt opinion I can form is, that the verdict may be ſuſtained | 
upon the firſt, as well as upon the fifth count of the declaration. 1. 

Tnoursox, Bar. There have been cafes, in which 
the indorſement of a fiftitious name upon a bill of ex- | 
change has been determined to be a forgery; for it is not 
eſſential to conſtitute that crime, that there ſhould be a perſon 
in exiſtence whoſe name is forged, though it is eſſential that 
it ſhould be done with intent to defraud ſome perſon, who 
muſt be particularly ſpecified. In the preſent caſe there is 
nothing ſtated by the verdict to charge Gihſan and Johnſon 
wich the fact of aſſiſting Liveſay and Co. in the falſe making 
or counterfeiting this indorſement, even ſuppoſing it had 
bern expreſsly found to have been done by L:veſay and Co. 


with intent to defraud Minet and Feder. If, therefore, there 
znd is any ground for imputing to Gibſon and Johnſon a felony in 
2 reſpe&t of this bill, it muſt be the offence of uttering and 


publiſhing the indorſement 3 it to be forged. I am, 
at preſent, by no means prepared to ſay, that the mere 
undertaking of a man to pay a bill drawn upon him by his 


ae correſpondent, in favour of a perſon who has no exiſtence, 
7008 is of itſelf an uttering and publiſhing of the indorfement 
* knowing it to be forged, within the meaning of the ſtatute, 
heir ut, whatever may be the determination of ſuch a caſe, if 
tatk ever it ſhould come before a court of criminal judicature, 
og: the queſtion cannot ariſe unleſs the fact be ſtated to be com- 
A mitted with intent to defraud ſome particular perſon, which 

s not the preſent caſe. And, indeed, it here appears, that 

Minct and Fector had parted with their money to Liveſay and 

Co. for the bill, before it was accepted by Gihſen and Fohnſon, 
neut Vol. II. Bb 2. To 
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2. To conſider the bill in queſtion as a bill payable 
bearer, is undoubtedly to treat it as an inſtrument in a4“ 
ferent form from that in which it appears; and yet i 1 
certain that the bill is not in reality what it imports to be 
The conſtruction which has been put upon this inſtrument, 
by the court below, is, that which will give effect to it, aul 
compel the deſendants there to do, what in juſtice they arc 
bound to do, viz. to make good the engagement they eater 
into by accepting the bill; viz. to pay the amount of it, . 
order to ſupport this conſtruction, recourie mult be hadty 
the facts diſcloſed by the ſpecial verdict; and there it appear 
that Liveſay and Go. when they made, and Gibſn wi 
Johnſon when they accepted, the bill, knew that there wa 
no ſuch perſon as John I hite, the ſuppoſed payce ot th: 
bill, in exiſtence, to receive the money, or authoriſe any 
other perſon, by indorſement, to receive it; and that the hi 
was incapable of being negociated in that form. But it wa; 
meant to be a negotiable bill of exchange, and has actual 
been delivered for a valuable contideration ; and, therefore, 
to give effect to it, and to what we muſt take to be the f. 
tention of the parties, it ſeems requiſite to conſtrue it a 
between thoſe parties) a bill payable to bearer, and conſe- 
quently aſſignable by tlie delivery which has taken plc, 

t is clear (as was ſaid by the court of King's Bench, in 
giving judgment in the caſe of Tatleck v. Harris) that may 
inſtruments may be inforced contrary- to the wording dt 
them; as if B., tenant for the life of C., and he in remainder 
or reverſion in fee, having ſeveral eſtates in the fame land, 
join in the ſame Jeaſe by deed; during the life of C. it ſhul 
6 conſidered as the leaſe of B., and confirmation of him 1 
reverſion or remainder, and atter the death of C. it is the 
leaſe of the remainder-man and the confirmation of 5. 
according to Co. Lit. 45. a. The caſe of Cllrs v. Enmitt, 
which has been referred to in the argument, appears to ha 
been decided on the ſame principle with the preſent caſe— 
Upon the whole, therefore, I conceive, on this ſpecial verdict 
that the bill mentioned in the fifth count may be deemed, in 
law, a bill payable to bearer. 

3. But ſuppoting that it cannot properly be fo deeme., 
then I conceive that the matter of this ſpecial verdict vi 
ſuſtain the it count in the declaration, and in this wi? 
viz. the tequeſt contained in the bill directed to Gin 2nd 
Fohnſon, to pay the money to John II hite, or order, inal- 
much as no ſuch perſon exiſted, and that was known bo! 
to the drawer and drawee, may be conſidered (as betwe*% 
thoſe parties) as a requeſt to pay ſo much money, without 
mentioning any payee ; and the indorſement of the h&inw 
name mere nullity, conyeying no intereſt to Liveſay and 1 
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zs indorſers. It is material, then, to conſider what, under 


W tee circumſtances, may be the effect of the indorſement 


W from Liveſiy and Co. on the bill, whereby they direct the 
Contents to be paid to Minet and Fefor. In ſuch cafe, it 
W (cms no forced conſtruction of that indorſement, to ſay, 
mat Liveſay and Co. ſpeak by it this language to Gibſ2n and 


2 Jebnſon, « We have, on the face of this bill, required you 
W * to pay 7214. 5s., without mentioning any real perſon to 


« whom it can be paid (and which you know), we now 
direct you to pay that ſum to Minet and Feclar. Atter 
which direction, the acceptance is made by Gihſn and Jobn- 
in. Thus the names of Minet and Fefor may be incor- 
porated in the bill, inſtead of the fictitious name of John 
I bite; and they will be intitled to maintain their action on 
the firſt count of the declaration, which has ſtated the ſpecial 


© circumſtances of the caſe, and which are verified by the 


ſpecial verdicts 
GovLD, J. As It appears in the firſt count and by the 
verdict, that the drawers, Liveſay and Co. and the drawees, 
Gibſon and Fohnſon, knew that no ſuch perſon as Jahn 
Il bite exiſted, and, therefore, that it was impoſſible there 
ſhould be ſuch an indorſement as the bill literally ſeems 
to require, and, conſequently, that it could never have been 
intended there mould be ſuch an indorſement, I think that 
muſt be rejected as ſurpluſage and repugnant. The bill 
then will ſtand as a direction to pay to order; and ſuppoſing 
it to have been drawn in that form, to pay to order, I con- 
ſider the word dur muſt have been ſupplied by a neceſſary 
ſubintelligitur ; and then the bill being indorſed to the plain- 
tits for a full and valuable conſideration, they became the 
bind fide holders; and, upon this conſtruction, clearly in- 
titled to recover againſt the acceptors. Nor would the law 
allow them or the drawers to ſay, that they intended to cheat 
and defraud the holders who ſhould purchaſe it as a fair 
bill, which the acceptors ratified as ſuch, and on whom (the 
bill being directed to them to pay) the plaintiffs could not 
but have a principal reliance for payment in caſe they 
ſhould accept it, which, from the nature of the tranſaction, 
was to be expected. For Lex eſt ſan#tio juſta, jubens honeſta, 
probibens contraria. I, therefore, conclude, that this bill is to 
de conſidered as a bill drawn on the defendants, payable to 
the order of the drawers, and in that view is no more than 
in the ordinary courſe of a bill payable to order within the 
cuſtom of merchants; in which caſe, whether the acceptor 
had effects of the drawer or not, is immaterial. Upon the 
ſuppoſition, that the opinion I entertain and have delivered 
on the firſt count, ſhould be conceived not to be tenable, the 
next conſideration will be, whether the ground taken by the 
court of King's Bench, to conſtrue it to be a bill under 
B b 2 the 


37 


372 Bills of Exchange 


the circumſtances of the caſe payable to bearer is right, « 


| res magis valeat quam pereat; whether, when it is impoflilk confer 
6 for the inſtrument to operate literally, the equity of the lay oo 
will not put ſuch a ſenſe upon it as will anſwer the inter date 1 
| tion of the parties, and give it effect. It would be enouy as 
to ſay, to give it effect to the innocent party (but I do ng _ 
heſitate to ſpeak plurally, the intention of the parties, finc wb 
: it appears that both drawers and acceptors knew it could nc yy 
have effect literally, in the form in which it was fabricate, tos 
and, as I have already obſerved, the law will not endur * 7 
that they ſhould allege that their intention was fraudulent; — 
allegans ſuan turpitudinem non eft audiendus) that it is a nile oc 
| of law, that every inſtrument thall be conſtrued in the mot * 1 
forcible manner againſt the maker. The argument then . as 
reſults to this: it was in the power of the drawers and ac- 105 
| 2 a been a 
ceptors (for it is evident they acted in concert) to have But 
iramed the bill to be payable to a real perſon or order, or to 101 
bearer; and, in either caſe, it would have been effectual ty Th 
charge the drawers, and after acceptance, the drawees. But Be 1 
they do not chooſe to take the firſt courſe, and it is highly 2 
= (I might ſay apparent) that the reaſon was, they a 5 4 
knew that no ſubſtantial payce would indorſe the bill, and Oo 
ſo their purpoſe in that form would be defeated. They r 
therefore reſort ti an cluſory form, which could not, in w 
that ſhape, have any force or effect. It remains then, that * 
it ſhould be conſtrued, that they meant the bill ſhould be puy- as x 
able to bearer, as being the only way in which, in its original 115 # 
formation, it could take eſtect, I oblige t-;em as a hill at : Tm 
exchange. No violence is done; it follows and eniorces &Þ 
what muſt be preſumed to be thetr intention, the payment to f = 


the perſon juſtly intitled to the money. No inconvenience 1 

. — * _w .*, . notes 
can enſuc, becauſe, by the ſatisfaction of the bill, all farther "Wn 
circulation of it is at an end, For theſe reaſons, I am ct 


opinion, that the court of King's Bench had ſufficient found- * 
ation to decide ſor the plaintitis on the fifth count. * hy 
After the judges had thus delivered their opinions, the Cons 
houſe adjourned. On Monday, February 14, a debate took hand 
place, in which, Lords Kenyon, Loughborough, and Bathurji 7 
ſpoke in favour of the judgment, and the Lord Chancellor . 
againſt it. After the debate, the Lord Chancellor put the eos 

queition, whether the judgment of the court of King's 

Bench ſhould be reverſed, which paſſed in the negative with- 

, out a diviſion.— Judgment affirmed, 

Bowman 2 If a bill or note is altered, after it has once iſſued, an! If i 
Nichol, Tr. Ter. after the time when it was originally payable, a new ſtamps + fil 
1 — requiſite, though it be done with the conſent of the partics, and the ry 
before its negociation.—A bill was dated the 2d of Septem- aint 
ber, and made payable twenty-one days after date: while l >" 
was in the hands of the drawer, it was altered, with the the { 


conſent 
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conſent of the acceptor, to fifty-one days; on the goth of 
September, it was again altered to twenty-one days, but the 
date was brought forward to the 14th of September; after 
which it was negociated.— LoRD KENYoN ſaid, that every 
alteration in an inſtrument, requiring a ſtamp, made a new 
ſtamp neceſſary ; and nonſuited the plaintiff. Upon a rule 
114, for a new trial, it was urged, that there was a diſtinc- 
tion between an alteration made after the negociation of a 
bill, and an alteration made before; and that, in the latter 
caſe, the whole might be confidered as one tranſaction. 
Bur the Court ſaid, that as the operation of the bill, as it 
originally ſtood, was quite ſpent when the laſt alteration was 
made, that alteration made it a new and diſtinct tranſaction 
between the parties, and, therefore, that there ſhould have 
been a new ſtamp; and the nonſuit was confirmed. 

But a note given for ſecuring the weekly allowance to a 
priſoner, under the Lords act, need not be ſtamped. 

The above queſtion firſt came betore the court of King's pjrman » 
Bench, on a motion for the diſcharge of a priſoner, to whom Haynes, Hil Ter. 
the plaintiff had given a note for the weekly payment „ B. R. 
35. 6d. under the Lords“ act, in the uſual form : this note? 83 
not being ſtamped, the Court were of opinion, that it was 
invalid, and diſcharged the defendant out of cuſtody. 

Afterwards, in the court of Common Pleas, on ſhewing Bowring v. 
cauſe againſt a like motion for the diſcharge of a priſoner, 1t Edgar, Ea. Ter. 
was intiſted (notwithſtanding the above caſe of Pitman v. > 3. C. B. 
Haynes) that no ſtamp was neceſſary, for that by 31 Geo. 3. — 8 
c. 25. the duty is impoſed upon thoſe notes only, where 
« the ſum expreſſed therein, or made payable thereby, ſhall 
amount to 49s. ;? whereas, the ſum expreſſed in the 
noten queſtion was only 3s. 6d.;z and, it was urged, that 
the ſum owing under ſuch note, never could amount 
to Pray "ay is provided by the Lords“ act, that if the 
allowance be not paid weekly, the defendant may apply 
for his diſcharge, even in the time of vacation.ä— IE 
Cob inclined to this opinion, but ordered the matter to 
ſtand over, that they might have an opportunity of confer- 
ring with the other judges :—afterwards, EVRE, Ch. J. ſaid, 
that a conference had taken place between the judges, who 
vere of opinion, that no ſtamp was neceſſary, 
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If the drawee of a bill of exchange ſays he cannot accept pierſon v. Dun- 
, till ſtores are paid for, it is an undertaking to accept when lop, Hil. Te. 
the ſtores are paid for. — This was an action 1 by the eee - — 
plaintiff againſt the defendants, as acceptors of a bill of eck, 7 
change, drawn, by one Robert Mac kintet, upon them, for 
the ſum of 300, payable fifteen days after fight, to the 
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order of Vn. Nicholl, which bill had been indorſed cover n 
the plaintiff: the facts, in this caſe were, in ſubſtance, z; 
follows: ac Lintot drew upon the defendants, in fayour 
of Nichell, and gave Nichall a navy-bill, aſſigned to the d. 
tendants, as a ſecurity, till the bill of exchange ſhould be 
accepted; both bills were ſent to the defendants, who (aid, 
the bill of exchange would not be accepted till the nay;-hill 
was paid, but they wa uld receive the money on the navy. 
bill; and the wrote to Mac Lintot, ſaying his bill would u. 
ceive due honour, but it was drawn tos ſhort, being paypal 
befere the navy bill; they afterwards received the money on 
the navy-bill, but refuſed to pay the hill of exchange: upon 
which, this action was broughi. The plaintiff obtainec x 
verdict, but the d-fendant had a rule to ſhew cauſe wiy 
there ſhould not be a new trial, and inſiſted, that the leter 
to Mac Lintot, upon which the jury had, in ſome m-afure 
relied, was no acceptance; but, on cauſe ſhewn, Logg 
MANSFIELD ſaid, I conſider what the defendant did as an 
acceptance, It has deen truly ſaid, as a general rule, tht 
the mere anſwer of a merchant tothe drawer of a bill, (ay- 
ing, he will duly honour it, is no acceptance; unleſs accen- 
panied with circumſtances which may induce a t!1ird perſon 
to take the bill by indorſement : but, if there are any ſuch 
circumſtances, it may amount to an acceptance, though the 
anſwer be contained in a letter to the drawer : in this caſe 
there is great reaſon to ſay, that what the defendants did was 
equivalent to an acceptance, When the plaintiff tendered 
the bill for acceptance, the defendant told him, it could wt 
be accepted till the ſtores were paid for, There may be a con- 
ditional as well as an abſolute acceptance : What then is this 
declaration by the defendants, but an undertaking that the 
bill ſhould be accepted when the ſtores were paid for? after 
this, he writes to the drawer, ſaying, “ he would honour 
the bill, but he ſhould not have drawn jt at ſo ſhort a date, 
as it would be due before the ſtores were paid for; this is 
an admiſſion that he looked to the navy- bill as the fund out 
of which the bill of exchange was to be paid; and after he 
had actually received the money upon the navy-bill, he was 
bound to pay it to the plaintiff. Rule for a new trial refuſed, 

This was an action by an indorſee of a bill of exchange 
againſt the acceptor. "The bill was drawn on the defendant, 
and was made payable forty days after fight to one Lew, 
or order. Allen, the plaintiff's clerk, ſwore, that on ihe 
24th of September, 1785, he prefented the bill to the «- 
fendant, who lived in A1. for acceptance, who 0 


him, „ that the drawer had conſigned a thip and cargo '9 
% him and another perſon at Briſtol, but as he could not 
„then tell whether the ſhip would arrive at London dt 
4 Briſtol, he could not accept at that time; upon which 
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: Alln ſaid, that he would leave the bill, upon this condition, 


J d 


that in the event of the defendant's not accepting it ſrom the 
day when it was preſented, he ſhould be at liberty to note 
it for non-acceptance as from that time. To this the 
defendant aſſented, and the bill was accordingly left at his 


W houſe till the 8th of October, when Allen called again, in 
Company with the plaintiff, to know whether the deſendant 
W would accept the bill or not; who, on being preſſed to ac- 
W cept, ſaid, & the bill was a good one, and that it would be 
F © paid, even if the ſhip were loft.” Allen, immediately upon 
dus, carried the bill to a notary public, and had it noted for 
& 10n-acceptance from the time when it was firſt left with the 
| cfendant, The ſhip afterwards arrived ſafe at the port of 
| London, and the cargo was diſpoſed of by the defendant, — 


BULLER, J. who tried the cauſe, was of opinion, that this 
amounted only to a conditional acceptance, which the plaintiff 
was at liberty to refute, or not, as he-choſe, and that his 
noting the bill immediately after the ſecond converſation 
ſhewed that he was not ſatisfied with ſuch conditional ac- 
ceptance; he, therefore, nonſuited the plaintiff, After- 
wards, on a motion to ſet the nonſuit aſide, the Court, viz. 
Wilks, ASHHURST, and BULLER, Juſtices, concurred 
in opinion, that the acceptance was conditional only, BUT 
WitlLes, J. thought that if there were a doubt whether 
this was a conditional or an abſolute acceptance, or whether 
(admitting it to be a conditional one only) the party had pre- 
cluded him elt by his ſubſe quent conduct, the whole of the facts 
ſhould have been left to the jury, and, therefore, he thought 
that the nonſuit ovght to be ſet alide, The other judges, 
however, thought differently, and the rule was diſcharged, 
WilLEs, ]. When the bill was firſt preſented to the de- 
fendant for acceptance, he ſaid he could not accept at that 
time, becauſe he did not know whether the ſhip would come 
to London or not. The reaſon of this anſwer is obvious, 
becauſe if the ſhip arrived at Briſtol, ſhe was conligned to 
another perſon, Then, in a ſubſequent converſation, he 
lad, „the bill will be paid, even if the ſhip be Joſt.” 80 
that he accepted on two conditions ; namely, the one, if the 
ſip came to London, in which caſe he ſhould be enabled 
to pay himſelf with the profits of the cargo: the other, in 
caſe the ſhip was loſt, when he would have wherewithal to 
ſatisfy the bill, he having a policy of inſurance, on the ſhip, 
in his hands: but he did not accept in the third inſtance, 
which was in the event of the thip's going to Briſtol, The 
court has not, of late, been very nice with regard to what 
fall be conſtrued to be an acceptance, For, though for- 
merly it was held neceſſary that an acceptance ſhould be in 
vriting, yet, of late years, a parol acceptance has been 
emed ſufficient, And, indeed, at preſent, almoſt any thing 
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amounts to an acceptance. ASHHURST, J. I do not concy 
with my brother MWilles, that this noniuit ought to be it 
aſide, In the caſe of a written acceptance, the acceptnee 
ſpeaks for itſelf. But this being a parol acceptaiice, the 
conduct of the plaintiff is decitive againſt him. And tle 
evidentia rei ſhews that he put the right conſtruction on thy 
tranſaction, by procuring the bill to be noted. It was oaly 
a conditional acceptance, in caſe the ſhip arrived at London, 
or was Joſt ; which the plaintiff afterwards watved. It th: 
party had conceived it 14 be an acceptance, he ſhould hag 
required that to be ſignified on the bill itfelf, Then, it was 
ſaid, that the reaſon why the bil was noted was, to mark 
the time from which it was to be conſidered as accepted; but 
that might have been better effected on the bill, by accept. 
ing it as from that day. Then it is manifeſt, that the parte; 
underſtocd at the time, that the matter was left unconclude, 
If fo, the plaintiff is abſolutely bound by his ſubſequent 
at; for he protejied the bill for non-acceptance; thereiore, 
there could be noching to leave to a jury. BULLER, |. k 
15 the {ole province of the court to decide whether this 1s an 
abſolute or a conditional acceptance. The caſe was proud 
by one witneſs on the part of the plaintiff; the defendant's 
counſel admitted the evidence to be true, but inſiſted, that 
vpon that evidence, the defendant was not liable in point of 
law. "Then there was nothing to be left to the jury. It 
theſe facts had been ſtated on a ſpecial verdi t, the coun 
would have been bound to determine whether this, in point 
of law, was an acceptance or not. And this brings it to the 
true que ion before us, namely, whet';er this is a conditional 
or an abſo;ute acceptance. There is no ground for ſwing 
it was an abſolute onc; for, it is evident, from what paſſe, 
that the defendant did not intend to accept, unleſs he had 
wherewitnal in his hands to reimburſe himſelf. If the ſhip 
came to London, he had the dijpotal f the cargo; if he 
were loſt, he was in poſſeſſion of the policy; this, there- 
tore, was a conditional acceptance; and, in theſe caſcs, the 
holder may chooſe whether he will be ſatisfied with if or 
not: but here the plaintiff has waived it by proteſting the 
pill for non-acceptance; and his reaſon for noting it for 
non-acceptance, as from the firſt day, was, that he might 
proceed »gainſt the drawer for intereſt for a longer time— 
Rule diſcharged. 
Upon a requeſt to A. to accept a bill, and draw upon 8. 
for the like ſum, the mere act of drawing 1pon B does not 
amount to an acceptance. This caſe was as follows —One 
Taubert ſent an order to the defendants for goods, and deſired 
that they would draw a bill on the plaintiffs for the vale, 
which they did, after they had ſent the goods. The plaintitt, 
in a letter written to the defendants, on the 23d oi Septen 1 
„ 5 b 2 - 5 
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add, that they could not accept the bill, on account of Tu- 
ber at preſent, becauſe they (the defendants) had ſent a larger 
WE quantity of goods than were ordered; adding, that they had 
uritten to Taubert for further directions. wo days after- 
E wards, the defendants wrote to the plaintiffs, preſſing that the 
bill might be taken up; and on the 28th of the ſame month 
W :cccived for anſwer, that the plaintiffs had written to Taubert, 
aal were waiting for his anſwer before they could accept; 
and that they had defired the holder to keep the bill in the 
mcan time. On the 14th of October, Taubert, in a letter 
o the plaimiffs, took notice that the order had been exceeded, 
but dclired that they would accept the bull, and draw upon 
8 G:vertz, at Hamburgh, for the amount; in conſequence of 
which, the plaintiffs drew on Govertz, who refuſed to accept; 
and afterards the plaintiffs paid the bill for the honour of 
the dra ver. This action was brought, therefore, to recover 
back the amount of ſuck bill; and at the trial a verdit was 
given for the plaintiffs. A motion was made for a rule to 
ſhe cauſe why this verdict ſhould not be ſet aſide: but The 
Curt held, that what the plaintiſfs had done, did not amount 
to an acceptance, for they never meant to make themſelves 
liable, unleſs the bill drawa upon Gevertz was accepted and 
paid; and they would not imply a contract which the parties 
themſelves had refuſed to enter into. Rule refuſed. 


the inſtrument; and no action can be afterwards brought 
upon it, even by an innocent holder for a valuable conſider- 
tion, —The firſt count in this declaration was in the uſual 
torm, by the indorſees of a bill of exchange againſt the ac- 
ceptor ; it tated, that Peel and Co. on the 20th of March, 
1788, drew a bill for 974/. 10s. on the defendant, payable 
three months after date to Viltinſan and Cooke, who indorſed 
to the plaintiffs. The ſecund count ſtated the bill to have 

n drawn on the 26th of March. There were alſo four 
otter counts, for money paid, laid out, and expended; money 
lent and advanced : money had and received; and on an ac- 
count ſtated, The defendant pleaded the general iſſue; on 
the trial of which, a ſpecial verdict was found. © It ſtated, 
* that Peel and Co. on the 26th of March, 1788, drew their 
* bill on the defendant, payable three months after date to 
* Wilkinſon and Cooke, for 9747. 105.3 which ſaid bill of 
* exchange; made by the ſaid Peel and Co., as the ſame hath 
been altered, accepted, and written upon, as hereafter men- 
© tioned, is now produced, and read in evidence to the ſaid 
* jurors, and is now expreſſed in the words and figures fol- 
* lowing, to wit; June 234. 9741. 10s. Mancheſter, March 


. Wilkinſon and Cooke 9744. 103. received, as adviſed, Perl, 


« Yates, 


An alteration of the date of a bill of exchange, after ac- Maſter er al. 


ceptance, whereby the payment may be accelerated, avoids Miller, Tr. Ter. 
31 Geo. 3. B. R. 


4 Ter. Ren. 320. 


20, 1788, Three months after date, pay to the order of Ae. 
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«* Yates, and Co. To Mr. Chas. Miller. C. M. 24 [uy, 
« 1788.“ That Peel and Co. delivered the ſaid bill to . 
% binſon and Coke, which the defendant afterwards, and left 
« the alteration of the bill hereinafter mentioned, accepted, Thy 
* IV ilkinſon and Cooke afterwards indoried the ſaid bill to the 
« plaintiffs, for a valuable conſideration, before that tins 
« given and paid by them to /77{{kinſ9n and Coke tor tue fam: 
& That the /aid bill of exchange, at the time of making there} 
aud at the time of the acceptance, and when it came th ths 
* hands of Wilkinſon and Cooke as aforeſaid, bore date un tl. 
« 26th day of March, 1788, the day of making the ſami.— 
&« And that after it ſo came to, and whil/t it remained in tle 
* hands of, Wilkinſon and Cooke, the ſaid date of the (ia 
« bill, oithout the authority, er privity, of the defendant, wa, 
« altered, by ſome perſon or perſons to the jurors aforeſaid u. 
* Fnown, from the 26;h day of March, 1788, to the 20th dy 
* of March, 1788. That the words, June 230, at the to 
of the bill were there inſerted to mark that it would be- 
„ come due and payable on the 23d of June next after the 
„date; and that the alteration herein-betore mentioned, and 
* the blot upon the date of the bill of exchange, now product, 
« and read in evidence, were on the bill of exchange, when: 
te was carried to and came int the hands and peſſe(ſun if tit 
« plaintiffs. That the bill of exchange was, on the 230 0 
« June, and alſo on the 28th of June, 1788, preſented to the 
« defendant for payment; on each of which days reſpe dich 
« he refuſed to pay. The verdict allo tated, that the bill's 
« produced to the jury, and read in evidence, was the fame 
« bill; upon which, the plaintiffs declared, &c.”— The 
queſtion was, Whether the plaintiſts were intitled, not- 
withitanding the alteration in the bill of exchange, b 
recover according to the truth of the caſe, ſet forth in the 
ſecond count of the declaration, nzmely, upon a bill dated the 
26th of March; which the ſpecial verdi&t found, was in 
point of fact accepted by the defendant, Ihe cafe wasch 
borately argued : after which, the judgment of the Cour 
was pronounced as follows: Lord KEN VON, Ch. |. That 
the alteration in this inſtrument would have avoided it, it l 
had been a deed, no perſon can doubt. And why, in point 
of policy, would it have had that effect in a deed ? Becauie 
no man ſhall be permitted to take the chance of conimitimg 
a fraud, without running any riſk of loſing by the event, 
when it is detected. At the time when the cafes cited, ot 
deeds, were determined, forgery was only a miſdemeanor: 
now the puniſhment of the law might well have been con. 
ſidered as too little, unleſs the deed alſo were avoided ; a 
therefore the penal:y for committing ſuch an offence wi 
compounded of thoſe two circumitances, the puniſhment tor 
the miſdemeanor, and the avoidance of the deed, And thougn 
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| the puniſhment has been ſince increaſed, the principle ſtill 
W :-mains the fame. It is ſtated, that this alteration was made 
W while the bill was in the poſſethon of Miltinſan and Cooke, 
Cho were then inticled to the ame nit of it; and from whom 
W the plaincitts derive title: and it was for their advantage 
W / whether more or leſs is immaterial here) to accelerate the 
E iy of payment, which, in this commercial country, is of the 
$ utmoſt importance. The c ſes cited, which were all of deeds, 
F were decitions which applied to and embraced the _— 


of all the tranſactions at that time; for, at that time, almo 


all written engagements were by deed only. "Therefore thoſe 


decifions, which were indeed confined to deeds, applied to the 
then ſtate of affairs : but they eſtabliſh this principle, that all 
written inſtruments, which were altered or eraſed, ſhould be 


| thereby avoided, Then let us ſee whether the policy of the 
| Jaw, and ſome later caſes, do not extend this doctrine farther 


than to the caſe of deeds. It is of the greateſt importance 
that theſe inſtruments, which are circulated throughout En- 
rope, ſhould be kept with the utmoſt purity, and that the 
{anions to preſerve them from fraud ſhould not be leſſened, 
It was doubted fo lately as in the reign of George the firſt (1), 
whether forgery could be committed in any inſtrument leſs 
than a deed, or other inſtrument of the like authentic nature; 
and it might equally have been decided there that, as none of 
the ——_— determinations extended to that caſe, the policy 
of the law thovld not be extended to it. But it was there 
held, that the principle extended to other inſtruments as well 
as to deeds ; and that the law went as far as the policy. It 
1s on the ſame reaſoning that | have formed my opinion in 
the preſent caſe, It has been contended, that no fraud was 
intended in this caſe; at leaſt, that none is found: but I 
think that, zf it had been done by accident, that ſhould have been 
found, to excuſe the party, as in one of the caſes, where the 
ſeal of the de:d was torn off by an infant. With reſpect to 
te argument drawn from the form of the plea, it goes the 
length ot ſaying that a defendant is liable, on non-aſſumpfit, 
it at any time he has made a promiſe, notwithſtanding a ſub- 
ſequent payment : but the queſtion is, Whether or not the 
detendant promiſed in the form ſtated in the declaration? and 
the ſubſtance of that plea is, that according to that form he 
is not bound by law to pay, On the whole, therefore, I am 
of opinion, that this falſification of the inſtrument has ayoided 
it; and that, whatever other remedy the plaintiffs may have, 
they cannot recover on this bill of exchange. ASHHURST, ]. 
It ſeems admitted that, if this had been a deed, the alteration 
would have vitiated it. Now I cannot ſee any reaſon why the 
proneiple, on which a deed would have been avoided, ſhould not 


„ 
* 


(1) 2 Kr. 947. and 2 Lerd Rayn. 1461, 
, extend 


155 


Bills of Exchange 


extend to the caſe of a bill of exchange. All written contract 
whether by deed or not, are intended to be ſtanding evident: 
againſt the parties entering into them. There is no maze 
in parchment, or in wax. And a bill of exchange, thous 
not a deed, is evidence of a contract, as much as a Ge; 
and the principle to be extracted trom the cafes cued is, tha 
any alteration avoids the contract. If, indecd, the plinth 
who aie innocent holders of this bill, have been defrauded d 
their money, they may recover it back in another form 
action: but I think they cannot recover upon this iuſtry. 
ment, which 1 conſider to be a nullity. It is found by the 
verdict, that te alteration was made while the bill was in the 
poſſeſſion of Miltinſon and Cozhe; aud it certainly was for 
their advantage, becauſe it accelerated the day of payment, 
Now, upon — facts, the jury would, perhaps, have bern 
warranted in finding, that the alteration was made by them; 
at all events, it was their buſineſs to preſerve the bill uit 
any alteration. If Wilkinſon and Cate had brought tis 
Action, they clearly could not have recovered, becauſe they 
mult ſuffer for any alteration of the hill while it was in ther 
euſtody: then, if the objection would have prevailed in an 
action brought by them, it muſt always hold with regardt 
the plaintifls, who derive title under them. For wherever a 
party takes a bill under ſuch ſuſpicious circumſtances ap- 
pearing on the face of it, it is his duty to enquire how the 
alteration was made; he takes it at his riſk, and mul. take it 
fubject to the ſame objection as lay againſt the panty irow 
whom he received it. Upon the whole, there ſcems to bt 
no difference between deeds and bills of exchange in this n. 
ipeCt in favour of the latter: but, on the contrary, if there 
be any difference, the objeCtion ought to prevail with greater 
force in the latter than in the former; for it is more paſt 
cularly neceſſary, that bills of exchange, which are daily ci- 
culated from hand to hand, ſhould be preſerved with great! 
purity than deeds, which do not paſs in circulation. | 
would be extremely dangerous to permit the party to recoier 
on a bill, as it was originally drawn, after an attempt 
commit a fraud, by accelerating the time of payment. For 
theſe reaſons, therefore, I concur in opinion with my Low 
Mr. JusTict BuLlLer differed in opinion; and in a ſpecch 
of conſiderable length, aſſigned, in very learned and emplu. 
tical terms, a number of forcible reaſons for his being d 
opinion, contrary to the other judges, that the plaintitts wer? 
intitled to judgment on either of the three counts in the de- 
claration, namely, on the count on the bill of exchange, 
ſtating the date to be the 26th ; or, on the count for mone? 
paid; or on the count for money had and received (1) 


—— ere 


(1) Mr. Juſtice Buller's argument is interted at length in the Term Kere“ 
vol iv. 332 to 244- 
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and Promilsorn Notts. 
C Grosr, J. The firſt count is on a bill of exchange, dated 


% WS thc 20th of March; but, there being no proof of any bill 
1K! of that date, there is clearly an end of that count. The ſe- 
tn W cond is on a bill dated the 26th of March; but the defendant 
Wh Objects to the plaintifts* recovering on this count alſo, be- 
«; WT cauſe, the bill having been altered while it was in the hands 
that ot Wilkinſon and Cate, it is not the fame bill as that which 
if nas accepted; and that is the true and only queſtion in the 
d of & cauſe. My idea is, that the plaintiffs“ right of action, as 
1 dated in this count, cannot be maintained at common law, 
Its but is ſupported only on the cuſtom of merchants, which 
lhe permits thele particular * in action to be transferred from 
the one perſon to another. he plaintiffs, as indortees, in efder 


© to recover on this bill, muſt prove the acceptance by the 
| defendant, the indorſement from Miltinſou and Cooke to them, 
| and that this was the bill which was preſented when it be- 
came due. Now has all this been proved? The bill was 
drawn on the 26th of March, payable at three months date. 
The defendant's engagement by his acceptance was, that it 
ſhould be paid when it became due, according to that date; 


thet but afterwards the date was altered; the date, I conſider as 
1 10 2 material part of the bill; and by the alteration, the time of 
n payment is accelerated ſeveral days: according to that alte- 
er 2 ration, the payment was demanded on the 23d of June, which 
. ſuews that the plaintiffs conſidered it as a bill drawn the 2oth 
7 the of March; then the bill, which was produced in evidence to 
ke It the jury, was not the ſame bill which was drawn by Peel: 
rom and Co. and accepted by the defendant; and here the caſes, 
0 be which were cited at the bar, apply. Piggott's, 11 Co. 27. 
n Tee 1 Rel. Rep. 40. is the leading caſe; from that I collect that 
there when a deed 1s eraſed, whereby it becomes void, the obligor 
rs may plead non eft factum, and give the matter in evidence, 
are becauſe, at the time of plea pleaded, it was not his deed; and 
2 ally, chat when a deed is altered in a material point by him- 
* lelt, or even by a ſtranger, the deed thereby becomes void. 
I Now the effect of that determination is, that a material al- 
COReT (eration in a deed cauſes it no longer to be the ſame deed. 
pw duch is the law reſpecting deeds : but it is ſaid, that that law 
For bes not extend to the caſe of a bill of exchange; whether 
Lon. it & or not, muſt depend on the principle on which this law 
pech 's founded. -The policy of the law has been already ſtated, 
pla. namelv, that a man ſhall not take the chance of committing 
ng ol a ſraud; and, when that fraud is detected, recover on the in- 
were ſuument as it was originally made. In ſuch a caſe, the law 
e de- intervenes, and ſays, that a deed thus altered, no longer con- 
— unues the ſame 7 and that no perſon can maintam arr 
1 


ton upon it. In reading that, and the other caſes cited, I 

Oſerve, that it is no where ſaid, that the deed is void, merely 

*aule it is the caſe of a deed, but becauſe it is not the 3 
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deed: A deed is nothing more than an inſtrument ot ag; 
ment under ſeal : and the principle of thoſe caſes is, that am 
alteration in a material part of any inſtrument or agreemery 
avoids itz becauſe it thereby ceaſes to be the ſame inttrumen, 
And this principle is founded on great good ſenſe, b-caue i 
tends to prevent the party, in whoſe favour it is made, fron 
attempting to make any alteration in it. This principle, to, 
appears to me as applicable to one kind of inſtrument as t 


another, But it has been contended, that there 1s a difference 


between an alteration of bills of exchange and deeds; bu! 
think that the reaſon of the rule affects the former mor: 
ſtrongly, and the alteration of them ſhould be more penal 
than in the latter caſe. Suppoſing a bill of exchange were 
drawn for 1001. and after acceptance, the ſum was altered to 
10004, It is not pꝛetended that the acceptor thall be liable 
to pay the 1000b; and I ſay, that he cannot be compelled ic 
pay the 100. according to his acceptance of the bill, becauße 
it is not the ſame bill. So, if the name of tne payee had 
been altered, it would not have continued the ſame bill. And 
the alteration, in every reſpect, prevents the inſtrument's con- 
tinuing the ſame, as well when applied to a bill as a ce 
It was ſaid, that Piggott's caſe only ſhews to what time 4. 
iſſue relates: but it goes further, and ſhews, that if the in- 
ſtrument be altered at any time before plea pleaded, it be- 
comes void, It is true; the Court will enquire to what time 
the iſſue relates in both caſes. Then, to what time does the 
iſſue relate here? The plaintiffs, in this caſe, undertook to 
prove every thing that would ſupport the aſſumpſit in law, 
otherwiſe the afſampſit did not ariſe, It was incumbent on 
them to prove that, before the action was brought, this iden- 
tical bill, which was produced in evidence to the jury, was 
accepted by the defendant, preſented, and refuled : but if the 
bill, which was accepted by the defendant, were altered be- 
fore it was preſented for payment, then that identical bill 
which was accepted by the defendant, was not preſented for 
payment; the defendant's refuſal was a refuſal to pay anothe! 
222 and therefore the plaintiffs failed in proving 3 
neceſſary averment in their declaration, If the bill had been 
preſen:ed and refuſed payment, and it had been altered afte 
the action was brought, then it might have been like the ca 
mentioned at the bar. It was contended, at the bar, that the 
enquiry before a jury, in an action like the preſent, ſhouls 
be, whether or not the defendant promiſed to pay the bill a 
the time of his acceptance: but granting that he did ſo pro- 
miſe, that alone will not make him liable, unleſs that {ame 
bill were afterwards preſented to him. It has been ſaid, tha! 
a deciſion in favour of the plaintiffs will be the moſt con- 
venient one for the commercial world: but that is much 00 
be doubted ; for if, after an alteration of this kind, it be — 
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p:tent to the Court to enquire into the original dite of the 


W inſtrument, it wiil alſo be competent to enquire into the ori- 
nal ſum, and the original payee, after they have been altered, 
W which would create much contuſion, and open a door to 


fraud. Great and miſchievous neglects have aiready crept 


ius theſe tranſactions; and I conceive that keeping a ſtrict 


hand over the holders of bills of exchange, to prevent anv 


S :t.empts to alter them, may be attended with many good 
CE eff:&s, and cannot be productive of any bad contequences, 
becauſe the party, who has paid a velue for the bill, may 


lave recourſe to the perſon who immeqiately received it from 


lim. On theſe grounds, therefore, | am ot opinion, that the 
E plaintiffs cannot recover on the ſecond count. Neither do ! 


think that they can recover on the general counts, b»caule it 
is not Rated as a fact in the verdict, that the defendant re- 
ceived the money, the value of the bill.— PER Cur. Judg- 
ment for the deſendant. 


point was again ſolemnly argued tere: after which, the 


ered would vitiate it; the point ſeems to me to be concluded; 
for by the cuſtom of merchants, a duty arifes on bills of ex- 
change, from the operation of law, in the fame manner as 
a duty is created on a deed, by the act of the parties. With 
reſpect to the argument, from the negotiability of bil's of ex- 
change, and their paſſing through a varicty of hands, the in- 
ference is directly the reverſe of that which was dawn by 
ie counſel for the plaintiff. There ate no witneſſes to a bill 
of exchange, as there are to a deed; a bill is more catily 
altered than a deed. It, therefore, courts of juſtice were not 
o infiſt on bills being ſtrictly and faichfully kept, alterations 
in them highly dangerous might take place, ſuch as the addi- 
uon of a cypher in a bill for 1004. by which the ſum miglu 
be changed to 1000). ; and the holder having failed in at- 
tempting to recover the 1000ʃ%., might afterwards take his 
cance of recovering the 100). as the bill originally ſtood : 
but ſuch a proceeding would be intolerable. It was ſaid in 
the argument, that the defendant could not diſpute the finding 
vt the jury, that they had found, that he accepted the bill, and 
therefore that the ſubſtance of the iſſue was proved against 
tim. But the meaning of the plea of non- aſſumpfit is, not 
that he did not accept the bill, but that there was no duty 
binding on him at the time of the plea pleaded. There are 
many ways by which the obligation of the acceptance might 
e diſcharged; for inſtance, by payment. And it was cer- 
in competent to him to ſhew, that the duty which ariſes 
brima facie from the acceptance of a bill, was diſcharged in 
the 


C3 


The plaintiff, in the above caſe, afterwards brought a Magere Miter, 
writ of error, returnable in the Exchequer Chamber, and the in the Exch. 
Cham. in Error 
judgment of the Court was pronounced as follows :-—LoRD z; Geo. z. 
Cu. J. Evxxx, When it is admitted that the alteration of a e i- 
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the preſent caſe, by the bill itſelf being vitiated, by the abe. 
ation which was made —MacDoxAalD, Lon Cu. By, 
I fee no diſtinction, as to the point in queſtion, de wecn dect 
and bills of exchange; and | entirely concur wir my Lig 
Chief Juſtice in thinking, there would be more Jangeron 
conſequences follow from permitting alterations to be mn & 
on bills than on deeds. IHE oTHER JUDGEs digg 
themſelves of the ſame opinion, THE JUDGMENT was þ 
firmed. 
Dingwall v. Nothing bat an expreſs declaration by the holder will df. 
RG: charge the acceptor of a bill of exchange — The cafe u 
20 Geo. 3. B. R. as fotos: Dunfter lent one I heate his acceptance, which 
2 Dug. 247- became due the 13th of December, 1774, the payce, nme! 
in the bill, indorſed it over to the plaintiff, in payment fir 
zewel:. After it became due, the plaintiff, under anding thi 
the acceptor never had any conſideration for accepting |, 
and that I heate was the real debtor, wrote to his (Hat. 
attorney in February and November, 177 5, for payment, f 
ceived intereſt upon the bill from ¶ Heate, and fulfrred {+ 
veral years to elapſe without calling on Dun/ter. On the 
13th of February, 1775, Dunſter wrote to thank the pin 
titf tor not proceeding againſt him; and ſaid, he had been f. 
formed by a perſon, that JYheate had taken up the bill and 
given another to the plaintiff's ſatisfaction: it did not app a 
that the plaintiff took any notice of that letter, He after- 
wards ſued Dunſter as acceptor of the bill: and at the t 
the jury found a verdict for the defendant. Bor upon a 'ue 
to ſhew cauſe why there ſhould not be a new rial, THE 
wHOLE CouRT were of opinion with the plaintitt. Lord 
MansSFIELD, There is no doubt but a holder of a bill may 
diſcharge any of the parties; but there is this difference h- 
tween the acceptor and the others, that the acceptor 15 tink 
liable; and, to be intitled to have recourſe again!t him, it 
not neceſſary to ſhew notice given to him of no '-paymT! 
by any other perſon. No uſe has been made of the defer 
ant's letter, probably the fact did not warra at him in aller 
mat a perſon had told him I/heate had taken up the bill: had 
the plaintiff, by any thing in his conduct, confirmed lum m 
ſuch a belief, it might have altered the cafe. WILLEs, l 
1 Jo not think filence can diſcharge the acceptor. No cate 
of a tacit diſcharge has been produced. In Black v. Pecl (1), 


_ RESP HF — 


— 


(1) Black v. Pecle, cited in 1 Doug. 248 —Black arreſted Peele as acceptor 
bill drawn by Dalles ; but, on finding that the acceptance was an accommucnin 
one, his attorney took a ſecurity from Dallas, and ſent word to P--/e that he 2 
ſettled with Dallas, and that P-:/c need give himſelf no further trouble, D. d. 
terwards became bankrupt, upon which Black again ſued Perle; but it was held, tht 
as Bac lad, in cxprets words, diſcharged Pele, the action could not de mate 
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W the diſcharge was in expreſs words: in MTalpole v. Pulte- 
1% (1), the cate was put upon the entry in the book being | 
an expreſs diſcharge. ASHHURST, J. An acceptor makes ; 
himſelf a debtor, and his caſe is diffcrent from that of the 
other parties to the bill: nothing but an expreſs diſcharge 
will do. The defendant endeavours to prove a diſcharge 
trom letters, but they do not come up to it: and the conduct 
of the plaintiff amounts only to indulgence towards the ac- 
ceptor, BULLER, J. Nothing but an expreſs agreement can 
diccharge the acceptor ; and nothing of that ſort appears in 
this av the plaintiff's conduct meant nothing more, but that 
he would try to recover from the drawer, who was the ori- 
ginal and true debtor, if he could. Rule for a new trial ab- 
lolute. 
If the holder of a bill receives a part of the money from x11« + Callinda, 
the drawer, and gives him a further time for the payment of Mic. Ter. 
the remainder, this ought to be left to the jury to ſay whether 2 1 i 
it is not a waiver of the acceptance. One James Galinds 249. (+ 28 : 
drew upon his brother for 300. in favour of the plaintiff. 
When the bill became due, James paid the plaintiff 3/. 157. 
44. and indorſed a promiſe to pay the remainder in three 
months on the back of the bill : after three years had elapſed, 
tis action was brought againſt the defendant as the acceptor 
At the trial, LoRD MANSFIELD thought the defendant diſ- 
charged, and nonſuited the plaintiff. On a motion for a rule 
to ſhew cauſe why there ſhould not be a new trial, Lok o 
MANSFIELD ſaid, he thought the caſe did not interfere with 
that of Dingwall v. Dunſter; but a rule to ſhew cauſe was 
granted. After cauſe was ſhewn, LoRD MANSFIELD ſaid, 
The doubt is, whether the queſtion ſhould not have been 
left to the jury; and PER BULLER, J. „I rather think the 
caſe ſhould have gone to the jury ; but I am not therefore of 
opinion, that there ought to be a new trial: the indorſement 
could not have been meant as an additional ſecurity, for the 
drawer was equally liable before. I ſhould have left the 
queſtion to the jury, but with very ſtrong obſervations: and 
35 the demand is ſo ſmall, I do not think there ought to be a 


new trial, 


A— — 
— — 


(1) Walkele v. Pulteney Cited in 1 Doug. 24%.—Waljole held a bill accepted by 
Pu'rnry, but agreed to conſider his acceptance as at an end; and wrote in his bill- 
book, oppoſite the entry of this bill, „Mr. Pulteney's acceptance at an end. Mu. 
bee kept the bill from 1772 to 1775, without caliins upon Pulteney, and then 
drought this action. The jury found a verdict for the plaintiff; but the Court of 
Lrchequer thought the verdict wrong, and granted a new trial, upon which, che 
jury found for the detendant, 
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The Indorſement of Bills and Notes. 


Ancher et al. . A bill at firſt negotiable may, by the indorſement, be u. 
3 a _ ff ſtrained from being further negotiable. —A bill was draws | 
„gland, Ea. Ter nd 4 
21 Geo. 3. B. R. the plaintiffs, on Claus, Heide, and Co. — to Jer 
2 Deug, 637. Maſtue, or order: Mzſtue indorſed it to this effect, ® The wi. 
in muſt be credited to Capt. M. L. Dabl, value in accoun;,” 
and ſent it to Claus, Heide, and Co. who credited D tg: 
the amount, and gave notice to Dahl, and the plaintif, thy 
they had done ſo: afterwards an indorſement was for: 
upon the bill in Engliſh, “for me to pay Mr. Detlef. Illo, 
or order, Morten L. Dahl.” Muller, who was a clerk in . 
houſe of the acceptors, carried the bill, thus indorſed, by: 
which never had been in the hands of Dabl, to the bank, 2. 
indorſed it with his own name; upon which, it was di 
counted in the uſual courſe of buſineſs. When the day ct 
payment came, the acceptors having become inſolvent, and 
Luller having abſconded, the bill was proteſted; and one 
Fulberg, as a friend, or agent, for the plaintiffs, came to thc 
bank, and paid it for their honour as the drawers : but the 
forgery having been diſcovered, this action, for money had ar 
received, was brought againſt the bank, on the ground that t. 
bill was not negotiable, on account of the ſpecial indorſement, an 
that it had, therefore, been diſcounted by the bank in their own 
wrong, and the money paid by Fulberg to take it up, paid 
by miſtake. At the trial, Lord MAxsrIELD directed a non- 
ſuit. Bur upon a rule to ſhew cauſe why there ſhould no: 
be a new trial, and cauſe ſhewn, Lord MANSFIELD and 
WILLEs, and ASHHURST, Judges, thought the indorſemen: 
reſtrictive, and that the plaintiffs were intitled to recover: but, 
BuLLER, J. thought otherwiſe, and aſſigned his reaſon: 
upon which, Lord MAxSFI1ELD ſaid, the whole turned on 
the queſtion, Whether the bill continued nogotiable ? and! 
they altered their opinion, they would mention the caſe again. 
but it never was mentioned afterwards ; and upon the ſecond 
trial, Lord MANSFIELD directed the jury to find for the 
plaintiffs, which they did, 
Loxd MANSFIELD, and WIILESs, and ASHHURST, 
Judges, in this caſe, aſſigned the following reaſons tor being 
of opinion that the negotiability of the bill was reſtrained. 
Loxp MANSFIELD, Where there is equal equity, poſſel. 
ſion muſt prevail; and the equity is equal between pertons 
who have been equally innocent and equally diligent: tte 
queſtion, therefore, is, Whether the bank has been equally 
diligent ? A bill, though once negotiable, is certainly capable 
ot being reſtrained : this has been determined upon argumen! 
A blank indorſement makes the bill payable ta bearer ; but by @ 


ſpecial inaorjement, the holder may ſtap the negatiability. It 
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des not ſeem to me, that, after the ſpecial indorſement by 
E 1/e/ue, Dabl himſelf could have indorſed it over: Maſtue 
© did not mean to make himſelf anſwerable as an indorſor, or | 
be ue. do enable Dahl to raiſe money on the bill: the bank could 
not have maintained an action on the bill, againſt the plain- 
> Jon tits. It was their negligence not to read the _ indorſe- 
1 ment. WILLES, J. The bank either did read, or ought to 
E have read, the indorſement. AsHHURST, J. The queſtion 
is, Did the bank uſe due diligence ? if they had attended to 
the indorſement they would not have diſcounted the bill. I 


s, that | 
"Wer E think Dahl himſelf could not have indorſed it: it was never 

fully the intention that Claus, Heide, and Co. ſhould pay money 

6 the to Dahl, but only that the amount ſhould be ſet off in his 

L bur account: if the bank have taken a bill not negotiable, it is 

arid | their own fault, and they are not intitled to retain the mo- 

* | ny which has been paid them by miſtake. 

wy 0f A bill of exchange, payable to order, becomes negotiable, ate « 4. +. | 
"and and may be indorſed over without the word order to the in- Eatt-India Com- ( 
| an; dorſement.— This was an action brought by the indorſces PP TRE 2 
o the upon two foreign bills of exchange, drawn by Col. Clive, 1 
t the | then in the Eaſt-Indies, upon the EaſteIlndia Company, and 1 Blu. 245. 
(and | accepted by them, payable to Mr, Campbell, or order, then 

t th, allo in India; and indorſed by Mr. Campbell to Mr. Robert 

and Ozilby : one of theſe bills was, by ſuch indorſement, directed 

* to be paid to Robert Ogilly, or order, in the uſual way of 

pail ＋ and no diſpute or queſtion aroſe upon it: the 

* other bill was alſo indorſed by Mr. Campbell, to Robert 

nar Gilly: but the words, or, order, were originally omitted in this 

and indorjement, and afterwards put in by another hand, before 

nent tie trial, Theſe bills, thus indorſed by Mr. Campbell to 

but, Mr. Ogilby (withodt adding the words © or order” in the 


ndorſement of the latter), were indorſed by him to the plain- 
ffs, or order. Ogilby became inſolvent :, and the queſtion 
then was, who was to bear the loſs, whether Mr. Campbell, 


d if 

in. or the plaintiffs? (for the Eaſt-India Company were no 

nd more than ſtake holders) : the diſpute aroſe only upon this 

the latter bill; for the firſt bill was given up, at the trial, by the 
counſel tor the defendants; and a verdict was taken for the 
plaintiff, upon that count—but on the ſecond, an objection 


was taken to the want of the words © or order, which the 
defendants* counſel inſiſted were neceſſary to de originally 
inſerted by the indorfer; that the omiſſion of them was 
equivalent to the moſt reſtriftive words that he could have 
made uſe of, in order to limit the payment; and, accord- 
ingly, on this ſecond count, a verdict was found for the 
leſendant: a rule having been obtained to ſhew cauſe why 
t. new trial ſhould not be granted, THE Cour (after 
4 cauſe ſhewn) were clearly oF opinion, that as the bill was 


ginally, in its nature, negotiable, it continued ſo in the 
& 8 hands 


erer 
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hands of Ogilly, and that his indorſement was good; and: 
new trial was granted —LorD MANSFIELD, | tlioug)t x 
the trial, that the defendants might be at liberty to go iny 
the uſage of merchants, upon this occaſion ; and ſeveral wi. 
neſſes were examined thereon : ſince the trial, I have look 
into the caſes, and have conſidered the thing with a yr 
deal of care and attention, and thought much about it; and 
I am very clearly of opinion, that I ought not to have ad 
mitted any evidence of the particular ulage of merchants i 
ſuch a cale; of this, I ſay, I am now ſatisfied : for the lay 
is already ſettled :—I go upon two caſes, Moore v. Iller 
ning, Comyns, 311. and Atchiſon v. Fountain, Strange, 551, 
Buller's N. P. 275. * The firſt was aſſumpſit, on a nw 
drawn by the detendant, payable to Statham, or order; &. 
tham indorſed it to Vither head, but did not add © or t: /;; 
order; and / itherhead indorſed it to the plaintiff: the ws 
tendant contended, that as there were no expreſs words (9 
authoriſc Mitherbead to aſſign it, he had no ſuch power; but 
the whole court contended, that as the bill was at firſt aftigu- 
able by Statham, as being payable to him, or order, aid 4 
all Statham's intereſt was transferred to HJ itherhead, the ng 
of aſſigning it was transferred alſo : and the plaintiff h 
judgraent, In the other caſe, a bill was payable to 4 
crombie, or oder, and he indoiſed it thus, Pray pav de 
contents to Louiſa Atcheſon :** this being ſtated in the deci» 
ration as an indorſement to Atcheſon, or order, it was 0 
jected that it was a fatal variance; but, upon conlieration, 
the whole Court was of opinion againſt the objection, K. 
cauſe this was the legal import of the indorſement, 
Louiſa Atchefon was authoriſed by it to make an indorien! 
over. A draft drawn upon one perſon, directing him * ' 
pay money to another, or order,“ is, in its original Crete 
tion, not an authority, but a bill of exchange, and is hege. 
tiable; it belongs to the payee, to do what he thinks prope! 
with jt, and to uſe it as beſt ſuits his convenience: 1t 15 us 
property; and he may aſſign it as ſuch, and to whom he 
pleates: and his direction & to pay it to fuch an one,” 5? 
direction to pay it to him, or his order, for he aſſigns 
whole property in it, and has had a valuable confideration'! 
ſo doing: there can be no doubt that ſuch an interelt 's 
tranſmiſſible to executors or adminiſtrators z and the wore 
& zraer are not neceſſary to be inſerted in the indorieme!, 
any more than the words executors or adminiſtrators 3 
zeceſſary to be added to it. "The point has been _ 
tetiled by the two determinations aboye=mentionedz and, 
therefore, witneſſes onght not to have been examined as tot? 
uſage, atter ſuch ſolemn determinations of what was te 
law; and, therefore, there ought to be a new trial. [Ad 
che colts : the queſtion is very peculiar; there is a verde 
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in part, for the plaintiff, which always carries coſts for him; 
but, for form's ſake, the whole verdict muſt be ſet aſide 
generally, and not in part only: this is uſually done on pay- 
ment of coſts ; but here it would be giving the defendant 


# cos, which they could not otherwiſe have; for this verdict 


is agiced to be right upon the firſt count; and that is found 
for the pia iutiffs; theretore, there ought to be no coſts, upon 
granting a new trial, in the preſent caſe; ſince the merits 
were always clear for the plaintiffs, on the firſt count; and 
it now appears that nothing remained to be tried on the 
ſecond] DENNISON, J. concurring, faid, This verdict, 
oon the ſecond count, is not well tounded : the point in 
queſtion is not matter of fact, but matter of law: where a 
bil is originally made payable to H. or to order, it is, of 
cone, and in its very eſſence, negotiable from hand to 
n d: on intind bill > fire neu is aſſignable in its nature, 
loties quoties ; and promiffory-notes are now upon the ſame 
£ with them; toreign bills of — are equally fo, 
+ the law of merchants, and by the ſettled determinations 
© courts of law in England: this is a matter of law, and 
% (aw ö is clearly and fully fixed: there is no inſtance of a 
lt ictive limitation, where the bill is originally made pay- 
abic to a man, or order: in general, the indoriement follows 
te nature of the thing indorſed; and is equally negotiable : 
were 1s nothing from whence to collect an intent to limit 
ard reſtiain it; che law has determined that the bill is nego- 
Gave in itſeif; and there is no law to the contrary, nor an 
practice for it in che preſent caſe; and it would be infirutely 
Inconvenient if it ſhould be otherwiſe; for as no circum- 
ſtauces at all appear, it would deſtroy or diſturb that cer- 
fainty, which tranſactions of this nature require. An exc- 
cutor, or adminiſtrator, may indorſe a bill, or promiſſory- 
note, within the cuſtom ot merchants, Ratolinſan v. Stone, 
2 Strange, 1260. for he is only aſſignee in law, and not 
in fact; and yet he may aflign it by the name of exe- 
cutor, or adminiſtrator ; now the preſent caſe includes that, 
and more; for here the arſt indorſee was an aſſignee, in 
tact; and it ought to be ſo for the ſake of certainty, 
and for the benefit and convenience of trade : no inten- 
tion appears here to reſtrain it; and, in general, the law 
ſays it is aſſignable, and it is not material when or how 
filed up; for it is every day's practice to fill up the indorſe- 
ment long after it is made, nav, even in court, at the trial, 
| will not give any opinion whether the indorſce might have 
imited his aſſignment by ſome clear, plain, negative words, 
it, in fact, it had been his intention to limit aud reitrain it; 
but here no ſuch intention appears; the indorſement is gene- 
tal, and the law is ſettled, that the aſſig ment follows the 
ure of the thing aſſigned; and the Jaw being already ſo 
0 ec 43 ſecled, 
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ſettled, the jury ought not to have given their verdict yy 
an opinion contrary to it. FosTER, |, concurred, and (a, 
Much has been Caid about the cuſtom of merchants; but the 
cuſtom of merchants, or law of merchants, is the law of the 
kingdom, and is part of the common law. People do ny 
ſufffcientiy diſtinguiſh between cuſtoms of different ſorts, 
the true diſtinction is between general cuſtoms (which ar 
part of the common law), and local cuſtoms (which aten 
ſo). This cuſtom of merchants is the general law of fe 
kingdom; part of the common law. W1LMorT, |. was 
the ſame opinion, and ſaid, The law, with regard to this 
point, 1s ſettled, and fully eſtabliſhed, by the two caſes which 
have been cited, and upon right and proper principles; the 
original contract is © to pay to ſuch perſon or perſons, 2; 
the payee, or his aſſignees, or their aſſignees, ſhall dired“ 
and there is as much privity between the laſt indorfor, and d 
laſt aſſignee, as between the drawer and the firſt payer, 
When the payee aſſigns it over, he does it by the law « 
merchants; being a choſe in action, not aſſignable by tl. 
general law: and the indorſement is part of the original con. 
tract, and is incidental and appurtenant to it, in the nature 
of it, and muſt be underſtood and interpreted to be made in 
the ſame manner as the bill was drawn; and the indor{e 
holds it in the ſame manner, and with the ſame privilege, 
qualities, and advantages, as the original payee held it; that 
is, as an aſſignable negotiable note, which he may indori: 
over to another, and that other to a third, and fo on at plea» 
ſure. There is a great deal of difference between giving a 
naked au:hority to receive it, and transferring it over by n- 
dorſement: and I doubt whether he can limit his inderſe- 
ment of it by way of aſſignment, or transfer to another, (0 
as to preclude his aſſignee from aſſigning it over as a thing 
negotiable ; for the es — it for a valuable con- 
ſideration; and, therefore, purchaſes it with all its privileges, 
qualities, and advantages; one of which is, its negotiabllity, 
Jo be ſure he may give a mere naked authority to a perſon 
to receive it for him ;”” he may write upon it,“ Pray pay 
the money to my ſervant for my uſe;” or uſe ſuch en. 
preſſions as nccelfurity import that he does not mean to n- 
dorſe it over, but is only authorizing a particular perſon to 
receive it for him, and for his own uſe: in ſuch a caſe 1! 
would be clear that no valuable conſideration had been paid 
him: but, at leaſt, that intention muſt appear «pon the fac? 
of the indorſem:nt ; whereas, here, no ſuch thing, nor any 


thing tending to it, appears upon the face of the indorſement: ' 


it is a general aſſignment, without any reſtriction a! al, 
The principle I rely upon is, the paying @ valuable conſid ri 
tion for the aſſi:nment.— The cuſtom of merchants 1s part 
of the law of England; and courts of law muſt take note 
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W of it as ſuch: there may, indeed, be ſome queſtions depend- 
4 ing upon cuſtoms amongſt merchants; where, if there be a 
doubt about the cuſtom, it may be fit and proper to take the 
1 opinion of merchants thereupon; yet that js only where 
1 the law remains doubrful, and even there the cuſtom mu/? be 
proved by facts, not by opinion only; and it muſt alſo be ſub- 
ect to the control of the law. HL v. Cardy, Carh. 66. 
Sal. 65. The two caſes that have been cited ſerve to 
prove that there is no ſuch cuſtom of merchants as the de- 
Leendants pretend; for they could not have been ſo deter- 
E mined as they were, if there had been ſuch a cuſtom of 
& merchants, 8 theſe judicial determinations of the 
point are the lex mercatoria, as to this queſtion; for the 
E {:ttle what is the cuſtom of merchants; which cuſtom is 
part of the law of the land: but this finding of the jury, in 
the preſent caſe, is direc] _ to the lex mercatoria ſo 
fully ſettled and eſtabliſhed by legal adjudications. Verdict 
ſet aſide, and new trial ordered (but without coſts). 


. 
2 
* * 


dir Charles Aſgill and Co. for 70d. payable to Ship Fortune, 
or bearer ; which he gave to Mr. Bignell, the ſhip's huſband, 
who loſt it; it was found by a perſon unknown, who, on 
che 25th of October, paid it to the plaintiff, a grocer, in 
Portimeuth, for a parcel of teas, and took the change, hav- 
ing firſt made inquiry, and found that the drawer was a 
rc;ponlible perſon ; in the mean time, the defendant directed 
dir Charles Agill to ſtop payment of this bill, which pro- 
duced this aCtion : on the trial, Lord Mansfield left it to the 
jury to conſider, 1ſt, Whether the plaintiff came to the 
poſſeſſion of the bill fairly, and bond fide ; 2dly, Whether ſuch 
2 draft was, in fact and practice, negotiable; and the jury 
which was a ſpecial jury of merchants, found for the de- 


cauſe ſhewn againſt it, Ihe Court were clear, that the ſecond 
doit ought not to have been left to the jury; becauſe it was 
clear, that ſuch draughts were negotiable ; and, if the jury 
ought the plaintiff took the note fairly and bond fide, of 
which there appeared to be no doubt, he was intiled to 
recover, and a new trial was granted.— PER Lord Maxs- 
FIELD, It is a queſtion of law, Whether a bill or note be 
negotiable or not ? It appears by the books, that theſe notes 
are by law negotiable z and the plaintiff's maintaining his 
action, or not maintaining it, depends upon the quettion, 
Whether ſuch a note is negotiable or not: It appears, like- 
vie, that the bearer of them may maintain an action as 
SE 4 bearer 


| a bill or note payable to the bearer; and, if it be loſt kr 


tendant. But, upon an application for a new trial, and 


A blank indorſement, ſo long as it continues blank, makes Grant v. 


gha ng 
cr 
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ſtolen, and afterwards negotiated, the innocent indorſee may 4 Geo. 3. B. R 
recover upon it.— This caſe was as follows: the defendant, 3 Burr. 1516. 
| on the 22d of October, 1763, drew a bill in London, on #4. 485 
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bearer, where he can intitle himſelf to them on a valva}]- 
conſideration: the act 3 and 4 Ann. c. 9. puts promiſſyrr, 
notes upon the ſame foot throughout with inland bills g 
exchange; and, therefore, whatever is the rule as to inan 
bills of exchange, payable to bearer, muſt be ſo likewiſe y 
to notes payable to bearer. It is alſo quite clear beycud al 
diſpute, that an aCflion for money had and received to the 
plaintiff's uſe, may be brought by the bona fide bearer of 2 
note made payable to bearer; for it is certainly money 
received for the uſe of the original advancei of it; and if % 
it is for the uſe of the perſon who has the note as bearer, 
WILNMor, J. If a verdict be given without evidence at all 
or againſt plain evidence, or againſt law, it ought not » 
ſtand : whether ſuch bills or notes as this is, are in ther 
own nature negotiable, is a point of law; and, by law, they 
are negotiabie : this verdict is, therefore, againſt law, ad 
ought to be ſet aſide; for, though, when facts and law hay- 
pen to be ſo complicated and intermixed that a jury cannot 
help taking both into their conſideration, it may be difficuli, 
or even impoſſible, for them to avoid finding their verdit 
upon both ; yet they are not at liberty to determine contrary 
to law: they ought to take their notice of the law from th: 
direction a the judge who tries the cauſe. Formerls, 2 
jury would have been liable to an attaint, for ſuch a verdi. 
now the court control their verdicts, by ſetting them alide, 
and granting a new trial. This is a negotiable note; and the 
action may be brought in the name of the bearer, & Bearer” 
is deſcriptio perſanæ: and a perſon may take by that deſcrh- 
tion, as well as by any other, In the nature of the contract 
there is no impropriety in his doing ſo. It is a contract 4 
pay the bearer, or to the perſon to whom he ſhall deliver it; 
whether it be a note or a bill of exchange; and it is repug- 
nant to the contract, that the drawer ſhould object tia: the 
bearer has no right to demand payment from him; bt, on the 
other hand, it is but juſt and reaſonable, that if the bearer 
brings the action, he ought to intitle himlelf to it on a valu- 
able conſideration; and ſtrictly to prove his coming by it 
bond fide, Upon the whole, I think this to be a veidit 
againſt law, and that it ought to be ſet aſide. YATE, It 
concurred, 
On a verdi& taken by conſent for the plaintiff, ſubj=Q to 
the opinion of the court, on a ſpecial caſe : the following 
facts were ſtated : „ A bill was drawn by the detendants 


upon Smith, Payne, and Smith, payable to in. Ingham, ot 
order, thirty-one days after date, for value received: it Wi 
indorſed by Vm. Ingham, and was preſented by th- pam 
for acceptance and payment, but both were refuſed, t 
which due notice was gi en, by the plaintiff, to the defeni- 
ants, and the money demanded of the defendants : ihe Plat- 
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uf, who was a mercer, at Scarborough, received the bill 
© {om a man not known, who called himſelf n. Braun, 
and, by that name indorſed the bill to the plaintiff, of whom 
be bought cloth and other articles in the way of the plain- 
drs trade as a mercer, in his ſhep at Scarborough, and 
E paid him that bill, the value whereof the p.aintiff gave to 
E the bu ler in cloth, and other articles, and cath, and ſmall 
bills: the plaintiff did not know the detendants, but had, be- 
bee, in his thop, received bills drawn by them, which were 
8 duly pad: Vm. Ingham, to whom the bill was payable, in- 
& doried it; John Daltry received it from him, and indorſed it; 
7% Fifber received it from John Daltry, and it was ſtolen 


rom Jeep Fiſher, at York (without any indorſement or 
tansle caerevf by him), along with other bills, in his 
pocket bock, whereot his pocket was picked, before the 
plant took it in payment, as aforeſaid. The plaintiff de- 
chu ed as indorfee of Ingham. — The opinion of the Court 
(ter argument) was delivered by LORD MANSFIELD, as 
owe: The holder of a bill of exchange, or promiſſory- 


| note, is not to be confidered in che light of an affignee of 


the pay ee: an aſſignee muſt take the thing aſſigned, ſubject 
to all te equity to which the original party was fubject. 
If this rue appiicd to bi-ls and promiſſory-notes, it would 
ſtop their curten cy; the law is ſettled, that a holder coming 
fairy by a bill, or note, has nothing to do with the tranſ- 
action between the original parties, unleſs, perhaps, in the 
dae caſe (which is a hard one, but has been determined) 
of 2 note for money won at play (1). I fee no difference 
between a note indorſed blank, and one payable to bearer 
ney both go by delivery, and poſſeſſion proves property in 
both caſcs. 1 he queſtion of mala fides was for the conſi- 
tration of the jury: the circumſtances that the buyer, and 
allo the drawers, were ſtrangers to the plaintiff; and that he 
took the bill for goods, on which he had a profit, were 
grounds of ſuſpicion very fit for their conſideration, but they 
ve conſidered them, and have found it was received in the 
cour:e of trade, and, therefore, the caſe is clear. — Po/tea to 
tie plaintiff, 
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in an action by the indorſee againſt the acceptor of a bill Mead v. Young, 
0! exchange, drawn payable to * A. or order,“ it is com- 3 p. R. 
cent to the defendant to give evidence that the perſon, who 4 Ter. &. 28. 


ud ried to the plaintiff, was not the real payee, though he 
be of the ſame name, and though there be no addition to the 
tame of the payee on the bill. And if a bill of exchange, 
buyable to A. or order, get into the hands of another per ſon 
ile fame name as the payee, and ſuch perſon, knowing 


— — 
— 


1 Reti- ſon v. Bland, vol. i. p. 273. alſo in L ſury, wide Lowe v. Muller, 
©,q 209 * o . 
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| 0 not the 
my opit 


that he was not the real perſon in whoſe favour it vu 
drawn, indorſe it, he 's guity of a forgery.— This wa a 
action brought by the indorſee of a bill of exchange for q 


me med 
againſt the acceptor. The bill was drawn at Dunkirk, by © from th 
Chriftian, on the defendant, in London, payable © to Hny Z able to 4 


Davis, or order;“ and, having been put into the fore 


' 1 valuable 


mail, incloſed in a letter from Chriſtian, it got into the han; aa .itled 
of another Henry Davis than the one in whoſe favour it un him is: 
dratun. The defendant accepted the bill; and when Dai W was dra 
deſired the plaintiff to diſcount it, the latter made application name o 
to the defendant to know whether or net it was his accep.- cumben 
ance; and, on receiving an anſwer in the affirmative, coy- be (atist 
pled with an aſſurance that it was a good bill, he diſcount! Bur! 
it, not knowing the H. Davis from whom he took l. E were to 
There was no ground to impute any fraud to the pun dlink th 
On the trial, after the plaintiff had proved the defendant; in adva 
hand-writing, and the indorſement by Davis, the detenda  [tranger 
offered evidence to ſhew that the H. Davis, who indoried u $ | am of 
the plaintiff, was not the real H. Davis in whoſe favour ti: on a bil 
bill was drawn: but Lord Kenyon being of opinion that ſul S to who! 
evidence was inadmiſſible, the plaintiff recovered a veidd. ation fl 
After a rule had been obtained to ſhew cauſe why a new $ © to wh 
trial ſhould not be granted on this miſdirection, and caule « of m 
ſhewn, the rule was made abſolute. LoRD KEN VON, Cl. & aftery 
retained his former opinion, and ſaid, that if any fraud, u « hand- 
even neglect, could be imputed to the plaintiff, thai wor clear th 
vary the caſe : but circumſtanced as theſe parties were, , H. Dar 
thought that, if the plaintiff could not recover, it would pui dorſemel 
an infuperable clog on this ſpecies of property; that he cod Then, is 
not diſtinguiſh this caſe on principle from that of Mi ant fron 
Race (1), where the innocent holder of a note, which had not the x 
been taken when the mail was robbed, was held intitled' Grſed, ; 
recover; that it would throw too great a burthen on perions not prey 
taking bills of exchange, to require proof of an indorſee, that Then it 
the perſon from he received the bill, was the real pay; in not d 
that ſuch proof has never yet been required of an indorlee of no at 
fuch an action: and, therefore, He thought that, as there 5 was dra: 
no fraud, or want of due diligence on the part of the Pan. order ;” 
tiff, he was intitled to recover. THE oTHER JUD6ts get into 
WERE, HOWEVER, OF A DIFFERENT OPINION. 4 ltranger 
HURST, J. In order to derive a legal title to a bill of ex- pant, 
change, it is neceſſary to prove the hand-writing 0! b ave cor 
payee; and, therefore, though the bill may come by mit Wfferenc 
into the hands of another perſon, though of the ſame 1m the real 
with the payee, yet his indorſement will not confer à title but he te 
Such an indorſement, if made with the knowledge that I 5 'ealons, 
mation 

———— — Welty 
(i) 1 Burr, 452, b | way | 


lat circi 
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bot the perſon to whom the bill was made payable, is, in 
mr opinion, a forgery ; and no title can be derived through 
mie medium of a fraud or _— This is diſtinguiſhable 
I from the caſe of Miller v. Race; for there the note was pay- 


able to bearer; in ſuch caſes the bearer, who purchaſes for a 
valuable conſideration, and without notice of any fraud, is 
incitled to receive the contents of the bill; and payment to 
him is a diſcharge to the drawer. But in this caſe the bill 
was drawn payable to H. Davis, er order; and though the 
name of H. Davis were indorſed on the bill, yet it was in- 
cumbent on the plaintiff, who claims through the payee, to 
be ſatisfied that that was the indorſement ot the real payee. 
W —BULLER, J. If we were to inquire whether any laches 
nere to be imputed to the vlaintif, or the drawer, I rather 
E think the plaintiff is more in fault than any other perſon, 
in advancing his money to H. Davis, who was a total 
ranger to him. But, without going into any ſuch inquiry, 
lam of opinion that it is incumbent on a plaintiff, who ſues 
eon a bill of exchange, to prove the indorſement of the perſon 
oo whom it is really payable ; the general form of the decla- 
nion thews that it is ſo; for that is, that “ the ſaid A. B. 
| © to whom, or to whoſe order, the payment of the ſaid ſum 
* of money mentioned in the ſaid bill was to be made, 
* afterwards, &c. indorſed the ſaid bill, his own proper 
* hand-writing being thereto ſubſcribed. Now here it is 
clear that the indorſement was nut made by the ſame 
H. Davis to whom the bill was made payable; and no in- 
dorſement, by any other perſon, will give any title whatever. 
Then, is there any thing, in this caſe, that eſtops the defend- 
ant from ſaying, that the perſon who indorſed to him was 
not the real payee ? Now, the act of that perſon who in- 
wrſed, and who, in ſo doing, was guilty of a forgery, can- 
not prevent an innocent perſon from ſhewing the truth. 
Then it was argued, that Chriſtian was guilty of neghgence, 
in not deſcribing more particularly the payee ; but I know 
no authority which requires that to be done. This bill 
Was drawn in the common form, payable “ to H. Davis or 
order; and the drawer could not foreſee that it would 
get into the poſſeſſion of any other H. Davis. If any other 
langer had received this bill, and indorſed it over to the 
anntitf, it is not pretended that ſuch indorſement would 
"re conveyed any title to the bill; and it cannot make any 
Wfference, whether ſuch ſtranger bear the ſame name with 
eres] payee, or not; for no perſon can give title to a hill 
bt he to whom it is made payable. Independently of theſe 
ealons, I think that convenience requires that the deter- 
action ſhould be in favour of the defendant, I have no 
hcelty in ſaying, that this H. Davis, knowing that the 
uus not 2 for him, was guilty of a forgery; for 
 clrcumſtance of his bearing the ſame name with the 

payee 
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payee cannot vary this caſe, ſince he was not de /» 
perſon. Then if the plaintiff cannot recover on this bill 
will be induced to proſecute the forger ; and that woll k 
the caſe even if it had paſſed through ſeveral hands, beat 
each indorſor would trace it up to the perſon from who 
received it, and at laſt it would come to him who had a 


guilty of the forgery : whereas, if the plaintiff ſuccecd in 44 prof 
action, he will have no inducement to proſecute for the Me. k 
gery ; the drawer, on whom the Joſs would, in that ca, excha 
might have no means of diſcovering the perſon who cn. cor 
mitted the forgery, and thus he would probably eſcape py ether 
niſhment. As far, therefore, as convenience can hae a Wor were | 
effect, it weighs ſtrongly with me to receive the ci It a bi 
But, at all events, the plaintiff cannot recover, fince he re mit i 
rives his title under a forgery. GROSOE, J. I am of pine Wc n.— 
that it was competent to the defendant to ſhew in evilere, Wpartners, 
that the perſon, who indorſed to the plaintiff, was noi Wt; and | 
perſon named as the payee in this bill of exchange; ad Los 
torm that opinion, as well on the ſubſtance of the tranſat1m, | Felſential, 
as on the form of the pleadings in ſuch cafes. A bill « & Nas atte 
charge is only a transfer of a choſe in action, according t Feonliders 
cuſtom of merchants; it is an authority to one perſc' 17/x1 ſto their « 
to another the ſum which is due to the firſt, and it is ge. Wpartners 
rally directed to be paid to the payee or his order. Wa LogD \ 
the perſon, on whom it is drawn, accepts, he only engats decided © 
by the terms of his acceptance, to pay the contents ct me unte 
bill to the perſon named in it, or to his order. The geen merchan 
form of the declaration, which is to be found in ſome e þqned by 
old entries, alſo agrees with this doctrine, and points out vs dat was 
the law is: I obſerve, indeel, that this declaration any evid 
drawn in the uſual form, for the words, „to whom, * tendant, 
whoſe order,“ are omitted; but ſtill it is, that the ſail H. Dat! Wher 
that is, the ſame H. Davis, who is mentioned in a forme gt B. as ex 
of the declaration as the payee, indorſed to the »Jaintill |: LIC acce 
clearly, therefore, appears, that, as no perſon can dena exchang 
payment of a bill of exchange but the payee, or the p01 [he dec 
authoriſed by him, the acceptor only ke: 40 piu ren 
them, and cannot be compelled to pay to any other pe which b 
It he pay the amount of the bill to any other per ſon, he 7.9 = bill 
it in his own wrong; and ſuch payment does not dichag; N wens 
his debt to the drawer. If this deciſion will prove cd gal 
the circulation of bills of exchange, I think it wil be ei nd eff 
detrimental to the public, than permitting perſous to ret * 
through the medium of a forgery. And that this 888 y tor 
forgery cannot be doubted, if we conſider the d. finition , the p 
which 1s the falſe making of any inſtrument, in. oOr{.ment Rated w 
& c. with intent to defraud (1), It makes no difference . +1 

g - — to plaint 


1 id. 2 Ges. c. 25. ſ. 1. 


and Promiſsory Notes. 


ker the perſon, making this falſe indorſement, were or were 
d of the ſame name with the payee, ſince he added the ſig- 
ture of H. Davis, with a view to defraud, and knowing 
ai he was not the perſon for whom the bill was intended. 


BY agree alſo wich my brother Buller, that this deciſion will be 


re convenient to the public; becauſe, then the plaintiff 


proſccute the perſon, who indorſed to him, for the for- 


Wy. For theſe reaſons, I am of opinion, that as this bill 


Wo! exchange was only payable to the payee or his order, it 


s competent to the defendant, the acceptor, to enquire, 
Whether the perſon, under whom the plaintiff claims, were 
Wor were not the payee, —PER Cur. Rule abſolute. 
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W If a bill or note be made payable to ſeveral perſons tobe Carvick v. 


I t 1 | i p Vick 
Wore nt in copartnerſhip, the indorſement muſt be by all of 411 


r 


Nen. —A bill was drawn by father and ſon, who were not 28 Ge 3. B. R. 
Wartners, payable to their own order. The fon alone indorſed 3 Dag. 653, 


Wi; and upon an action by his indorſee againſt the acceptor, 
ELozp MANSFIELD thought an indorſement by both parties 
Neſſential, and nonſuited the plaintiff : a new trial, however, 
Wwas afterwards granted. The Court, after time taken to 
conſider, being of opinion, that by — the bill payable 
Ito their own order, the father and ſon had made themſelves 
Epartners as to this. tranſaction; but upon the ſecond trial 
Loxb MANSFIELD ſaid, he did not think the queſtion ſo 
decided as to preclude evidence which was offered, that by 
the univerſal uſage and underſtanding of all the bankers and 
merchants in London, the indorſement was bad, as not being 
red by bath the payees ;, and the jury, and voce, declared, that 
that was the uſage and underſtanding ; and without hearing 


any evidence upon the point, they found a verdict for the de- 
ſendant. 


Where a payee of a bill of exchange indorſes it to A. and King er af er- 


B. as executors, they may declare as ſuch in an action againſt 
tle acceptor.— This was an action by indorſees of a bill of 


ecutors of Ste- 
venſon v. Thom, 
and the ſame . 


exchange, who were executors, &c. againſt the acceptor, M*Linnan, 


The declaration ſtated, that one Brand made a bill of ex- 
_ cange, directed to the defendan!, and payable to one A. Thom, 
wiich bill the defendant accepted. That Thom indorſed the 
laid bill to the plaintiffs, who were the ſurviving executors of 
dt-venſon, in right of the plaintiffs, as ſurviving executors as 
rejaid, by means whereof, and according to the ſaid uſage 
aud cuſtom of merchants, the defendant became liable to pay to 
"e plaintiffs, as ſurviving executors, &c. The ſecond count 
was, tor money had and received by the defendant to the uſe 
ob the plaintiffs, as executors. And the third, on an account 
tated with the plaintiffs as executors. To this declaration 
"ere was a ſpecial demurrer ; becauſe the promiſe, ſtated in 
tte nrſt count of the declaration, could not, by law, be made 
to plaintiffs as executors, but was made (if at all) to chem in 
their 
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1 Ter. Reh. 487. 
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their nwn right, and not as ſuch executors; and that the ſaid jr 
count of the {aid declaration is inconſiſtent with, and can 
by law be joined together with, the ſaid ſeveral other coun 
thereof, &c. ASHHURST, J. There is no doubt but thy 
this action may be ſupported. It muſt be taken for grant, 
that the indorſor was indebted to the teſtator, and to the plan. 
tiffs, as executors, and ſo he might indorſe to the plaintfh, 
as ſuch executors. Then they held the bill, as executir;, und, 
upon the acceptor's refuſing to pay it, -y may declare un 
the right in which they bold it. No caſe has been cited „ 
thew that this cannot be ſupported : and the acceptor is not 
in a worſe ſituation than he would have been, if the plaintif 
had declared againſt him in their own right. They ba 
only declared according to the truth of the caſe. BVI, 
It is clear that a plaintiff cannot join two counts, one 0n 
debt to himſclf, and another to him in the character of eu- 
cutor. Then, have the plaintiffs done it in this caſe? The 
only queſtion is, Whether the ſum, when recovered, wil be 
conſidered as aſſets of the teſtator : if ſo, that is all the Cour 
look to; and here it certainly would. There can be no ſuc! 
inconvenience, as has been ſuggeſted, from the executors it» 
dorſing the bill; for it is immaterial whether they indorle : 
as executors or not. If they indorſe it at all, they are lab. 
perſonally, and not as executors; for their indorſement wouid 
not give an action againſt the effects of the teſtator. Jug 
ment for the plaintiffs 
If a promilfory-note is indorſed after it becomes due, . 
dence may be given of its being a fraudulent tranſaction— 
This was an action by the indorſce of a promiſſory-10 
againſt the maker. The note was indorſed ſome time ah. 
it was due; and there were many circumſtances which led 
the Court and the jury to conclude, that it was fraudulenty 
obtained ; whereupon, a verdict was found for the defen hn: 
Upon a motion for a new trial, it was refuſed upon !li 
merits; and BULLER, J. at the ſame time ſaid, It has nee! 
been determined, that a bill or note is not negotiable af 
becomes due; but if there are any circumſtances of fraud in 
the tranſaction, and it comes into the hands of a plaintifh, )s 
indorſement, after *. is due, 1 have always left it to thc U 
upon the ſlighteſt circumſtance to preſume that the indorſec 
was acquainted with the fraud The reſt of the Court cot. 
curred in this opinion, | 
So in this caſe, which was an action by the indorſee 0! # 
promiſſory-note, againſt the maker.—-The plaiutiff, at *. 
trial, reſted his caſe upon the proof of the maker's and pat, 
hand-writing. «+ The note appeared upon the face of! 
have been drawn on the 6th ot October, 1788, payable t0 
Sandal or order, and to have become due the 13th 0! No- 


: : # been 
vember: it had Sandal 's indorſement upon it; and had * 
1 I Sn 


* noted f 
el offe 
b it in ble 


ſor non 


LU 


. having 
2 
took it 


W lccge o 
tiff. B 


4 ledge W 
E Gditerent 
E plaintiff 
thould 1 
FE after ca 
Ch. J. 
It did ne 
E circum] 
have bet 
received 
led him 
note. | 
brother 
E fpring at 
4 note 1s 
makes it 
that it 11 
BULLE: 
before a1 
due at th 
Of it, an 
But if it 
negotiab 
dealing, | 
that ſuſp 
to have 
here, I 
It takes 1 
Upon th 
lat the « 
lic ſame 
payee; a 
hall, A 
if the tra1 
Cover, | 


Bulir, he 
rather toc 
odſerved, 
deen indo 


and Promiſgsory Notes. 


I noted for non-payment. Whereupon, the defendant's coun- 
9 
l 
*. 


1 


© {| offered to prove theſe facts; that Sandal having indorſed 
i in blank, delivered it to Taddy, by whom it had been noted 
for non-payment. That on the 6th of December, Sandal, 
laing been paid by the defendant, the maker of the note, 
wok it up from Taday, and, afterwards, without the know- 
keecge or conſent of the defendant, negotiated it to the plain- 
W tif, But his lordſhip being of opinion that, unleſs know- 
E ledge was brought home to this plaintiff, it would make no 
E ditcrence between theſe parties, rejected the evidence, and the 
E plaintiff had a verdict.” A rule to ſhew cauſe why there 
mould not be a new trial, having been obtained, The Court, 
E after cauſe ſhewn, made the rule abſolute. LoR D KEtxvyos, 
Ch. J. I think this matter ought to be further inquired into. 
| It did not ſtrike me, at the trial, that there was this ſuſpicious 
F circumſtance on the face of the note; for if it appeared to 
have been noted for non-payment, at the time the plaintiff 
received it, that ought to have awakened his ſuſpicion, and 
led him to make farther inquiries into the goodneſs of the 
note. ASHHURST, J. I think the rule laid down by my 
brother Buller, in the caſe of Banks v. Cokwell, at Launceiton 
ſpring afſizes, 1788, is a very ſafe and proper one; that where 
a mite is overdue, that alone is ſuch a ſuſpicious circumſtance as 
nates it incumbent on the party receiving it, to ſatisfy himſelf 
that it is @ good one, otherwiſe much miſchief might ariſe, — 
BULLER, J. There is this diſtinction between bills indorſed 
before and after they become due. If a note indorſed, be not 
due at the time, it carries no ſuſpicion whatever on the face 
of it, and the party receives it on its own intrinfic credit. 
But if it is overdue, though 1 do not ſay that by law it is not 
negotiable, yet certainly it is out of the common courſe of 
«cling, and does give riſe to ſuſpicion. Still ſtronger ought 
tat ſuſpicion to be, when it appears on the face of the note 
o have been noted for non-payment ; which was the caſe 
here, But generally, when a note is due, the party receiving 
it takes it on the credit of the perſon who gives it to him. 
Upon this ground, it was that, in the caſe in Cornwa!!, J held 
liat the nf Avery who was the maker, was intitled to ſet up 
lic ſame defence that he might have done gainſt the original 

payee; and the ſame doctrine has been often ruled at Guild- 

all, A fair indorſee can never be injured by this rule; for 

it the tranſaCtion be a fair one, he will ſti'l be intitled to re- 

cover. But it may be a uſeful rule to detect fraud, whenever 

hat has been practiſed. ¶ Upon Lord Kenyon's appearing to 

tient from the generality of the doArine held by Mr, Juſtice 

Buller, he proceeded to obſerve] My Lord thinks 1 have gone 

rather too far in ſomething that I have ſaid; but it is to be 

oterved, that I am ſpeaking of caſes where the note has 

den indorſed after it became due, when I conſider it as a 

note 
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note newly drawn by the perſon indorſing it. Lord Ku. 
YON, Ch. J. I agree with that, with the addition of this , 
cumſtance, that it appears, on the face of the note, to han 
been dithonoured ; or if knowledge can be brought hone 
the indorſce, that it had been ſo. But I ſhould think oe. 
wile, if no notice can be fixed on the party; at leallt, | 
not prepared to go that length at preſent. — J. Ifedl 
luſion ſhould be proved between the defendant and Sant, 
then the former will not be intitled to ſet up this objecha 


But, at preſent, I am of opinion, that a new trial ougun! 


be granted. —Rule abſolute. 

But where the drawers of a banker's check, iſſued at nie 
months after it bore date, upon a conſideration which after. 
wards failed, as between them and the perſons to whom th 
delivered it; it was held that they could not be permitted ty 
object this circumſtance in an action brought by a ſubſequen 
holder tor a valuable conſideration, and without notice; though, 
by the general rule, any perſon receiving a negotiable inſry- 
ment, after it is due, is deemed to have taken it upon the credt 
of the perſon from whom he received it, and ſubject to the ſawe 
equities as between him and the party ſued on ſuch inſtn- 
ment.— Ihe plaintiffs declared, upon a bill of exchang, 
dated the 17th of February, 1796, drawn by the defendaut 
upon Meſlirs. Down, Thornton, and Co. payable to bearer tor 
2,4441. 145. which was refuſed payment by the drawees. | 
appeared, that the houſe of Muilman and Nantes, having 
agreed to lend the defendants their acceptance, had ach, 
ingly, on the 15th of November, 1996, accepted a bil d 
exchange of that date, drawn on them by the defendants U 
2.444“. 145. at three months date, which would become die 
on the 18th of February, 1797, which bill the defendant 
negotiated. And as a counter ſecurity, for the purpole d 
enabling Muilman and Nantes to take up their acceptance 
when due, the defendants gave them the following check 
upon their bankers, upon which, the preſent action wi 
founded : | 
„ Bartholomew-Lane. London, 19th February, 179000 

“ Meſſrs. Down, Ihornton, Free, and — pay Mr, 
Dobſon or bearer 2,444/. 145. 4 

Sterling, Hunters, and Co. 
Mutilman died, and Nantes, his ſurviving partner, became a 
bankrupt, before the day when their acceptance became de 
in conſ-quence of which, the defendants were obliged to take 
up their bill drawn upon that houſe. In the mean time, A 
the 2oth of January, 1797, before the death of Muilman, 
bankruptcy of Nantes, y 8. had paſſed the defendants” d. . 1 


— 


———⏑ä 68——. 


(1) This was ſuggeſted by the defendants“ counſel, to have bcen ſo dated 
miſtake tor 1797. 
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Down and Co. to the plaintiffi, for a valuable conſideration, 
namely, a precedent debt, the plaintiffs being, at that time ig- 


norant of the tranſaction between the defendints and Muilman 
and Nantes, The draft, when tendered at Down and Co.'s, 
W was refuſed payment; and the defendants afterwards refuſed 
„ pay the draft. It was contended, at the trial, on the part 


of the defendants, that this was like the common caſe where 


a perſon takes a bill of exchange, from an indorſer, after it 


las become due; in which cafe, the indorſee muſt ſtand in 


E the ſame ſituation, and ſubject to the fame cquities, as the 


perſon from whom he received it, according to the cafe of 
Braun v. Davies (1) and Taylor v. Mather, there cited. — 


Lord KExYoN, however, was of opinion, that it was a 


queſtion for the jury to decide, Whether the plaintiffs hal 


E received this draft band fide, and without knowledge of the 


circumſtance under which M. and NM. held it ; and if ſo, he 
thought, though not without ſome doubt, that the mere cir- 
cumſtances of its being ſo long outſtanding at the time, was 
not ſufficient to exonerate the defendants from their liability. 
under the circumſtances of this caſe z whereupon, the jury 
found a verdict for the plaintiffs. A rule having been granted 
to ſhe w cauſe why there ſhould not be a new trial ; on the 
ground that, in point of law, the taker of ſuch a bill or dratt, 
atter it is due, muſt ſtand or fall upon the title of the perſon 
from whom he received it; and that here, as MH. and V. 
could not have recovered on the draft under the circum- 
ſtances, the plaintiffs could not be in a better fituation. — 
Cauſe was ſhewn againſt the rule. Lord KEN VON, Ch. J. 
The caſe bf Brown v. Davies came before me at ni prius, 
very ſoon after I tvok my ſeat in this court; and the grounds 
on which J then proceeded were ſuch as my own reaſon 
luggeſted to me at Guildhall; not being then much acquainted 
with the practice at niſi prius. I then thought, that if a per- 
lon gave a check on his banker, and meant to act honeſtly, 
he would not afterwards alter the ſtate of his accounts ſo as 
not to leave a ſufficient ſum in his banker's hands to anſwer 
tat demand, but that ſo much money ſhould, at all events, 
be appropriated to the payment of the check; and if that 
were done, no inconvertience could poſſibly ariſe to any per- 
lon; and I obſerve, in a caſe in Lord Raymond (2), that ſuch 
was Lord Holt's opinion. But when that caſe was brouglit 
before this Court, on a motion for a new trial, it appeared, 
that there was a rule in ſuch caſes, that the party taking a 
bill of exchange after it is due, takes it ſubject to all the 
equity to which the party, from whom he takes it, is hable. 
And I do not mean to call that rule in queſtion now ; though, 
in that caſe, I grounded my opinion on the particular cir- 
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J Ante, p. 393, (2) Mutford v. Walcet, 1 Lord Raym. 575. 
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cumitances of the caſe, it appearing, on the face of che, 
that it had been diſhonoured; I thought that that dun 
guiſhed it from the general cafe, and that diſtin n wy 
not denied by the majority of the Court. However, | 6 
not with to ſet that queſtion afloat again. At the time of 
this trial, I thought there was a difference between bankers 
checks and bills of exchange, and that the rule adopted wh 
regard to the latter, did not apply to the former : but, cn 
further conſideration, I do not think that that diſtintio 
is well founded. But the defendant's poſition, that bankers 
checks are not conſidered by merchants as negotialle in- 
ſtruments, appears molt extraordinary; for this very in- 
ſtrument, on which the action is brought, ſhews the con- 
trary : it was made payable to Dobſon or bearer ; and in- 
ſtead of being given to Debſon, to whom it was payable 
in the firſt inſtance, it was immediately delivered to thole 
under whom the plaintiffs claim. Ihe propoſition on which 
the defendants rely is, not that the plaintiffs have not given 
a valuable conſideration for the check; nor that the bankers, 
on whom the check is drawn, had not aſſets in their hank 
to pay it; nor that the plaintiffs, when they took it, con- 
e any doubt, but that the defendants would pay it, but 
that they (the defendants) on the 15th of November, 1166, 
ſent this check into the world with its own death-wound 
about it, and that it was not negotiable at all, even when! 
was iſſued by them: and after having perplexed the worll 
with the confuſion of dates occaſioned by their own act, they 
now have the audacity to ſay, in a court of juſtice, tit 
becauſe payment was not demanded by the plaintitis ne 
months before it was even iſſued by themſelves, payment qt 
the bill cannot be enforced at all. Bat this is too grols 
fraud to be practiſed on the plaintiffs, who are bend e 
of the bill) The rule eſtabliſhed in Brown v. Davis, an! 0 
the other caſe there referred to, was framed to cee 
fraud, and it profeſſed to be founded on grounds ot jule, 
Whereas, here the demand is founded in juſtice ; and all the 
difficulty is occaſioned by the defendants themſelves, Wi? 
iſſued this bill with the objection, of which they now wit 
take advantage, appearing on the face of it: but Iam clearly 
of opinion, on principles of law as well as juſtice, that 
not competent to them to take this objection. GR,! 
The particular circumſtances of this cafe, take it out 0! the 
general rule. To determine that the plaintifts cannot '*- 
cover, would be permitting the defendants to practilc 2 £9” 
fraud. LawRENCE, J. This caſe depends on its ow" fal- 
ticular circumſtances, and it ought not to be governed by the 
deciſion in Brown v. Davis. It was evidently the intention 
the parties that this check ſhould be a negotiable inftrumen 
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was immediately put into the hands of ZZuilman and Co. 
And when it is conſidered that it was not iſſued until nine 
months after it bore date, it could not have been inteuded by 
the defendants that the date of the bill thouli throw any 
dificul:y on the holder. It was maniteitly the intention of 
the parties, that if Aferrhman and Co. pid their acteptance, 
they thouid be at liberty to paſs this check to whom they 
pleaſed; and if fo, it + as not neceiiiy for the plaintiffs to 
inquire how uihman and Co. got poſſeſion of the check. 
Therefore, as between theſe porties, the rule laid down in 
Brnun v. Davis does not apply, though I think it ought to 
obtain in all other caſes, and that it is not infringed by a de- 
tetminstion in fayour of the plaintiffs in this caſe.— Rule 
diſcharged. 
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A bill or note cannot be indorſed over after it has been neck ++. Robley, 


once paid,—-In this caſe. one Brown d: ew a bil! upon ci a Sing 
1.1 Geo. 3. 
8: 


the defendan', which Rzbley accepted; pryable to H:dg/on 


or order. Rebley did not pay it when it was preſented, upon 3% 8. 


which Brown took it up. Prowi afterwards indorfed it to 
Beck the plaiatiff,, and Beck brouglu this action upon it againſt 
Rebley ; but the ury thought, thit when Zrown took up the 
bill) its negotiability ceaſed, and found for the defendant : and 
on a rule ft, for a nev trial, the Court thought the jury 
Tight; and Lord MANSFIELD faid, When a draſt is given 
payable to A. or order, tie purpole is, that it thall be paid to 
A. or order; and when it comes back unp:id, and is taken 
up by the drawer, it ceaſes to be 1 bill, It it were negotiable 
here, Holgſon would be liable, tor which here is no colour: 
An indorſemen', written on a blauk note or cheque, sil. 


inſert in iti. — The defendant, to accommodate vac Gally, in- 
dorſed his name on hve copper -le cieques, mode in the 
form of promiffory-notes, but in blank, v-:tout any tums, 
dates, or times of pay gent being mentioned therein, and de- 
ivered them to Galley. Galley filled them up às he thought 
at, and the plaintiff diſcounted them; the plaintiff knew the 
notes were blank at the time of the indorſe ment. Galley not 
paying them when they became due, the plaintiff bruught this 
action, Hor HA, BAR. before whom the cauſe was tried, 
was of opinion, that as the notes were in bank when the de- 
ſendant indorſed them, they were not then promiſſoty- notes; 
and that no ſubſequent act of Galley could alter the original 
nature and operation of the defendant's ſignature, which 
when written, was a mere nullity ; and he accordingly directed 
2 verdict for the defeudant: but upon an application for 2 
new trial, after cauſe ſhewn, Lord MANSFIELD fuid, that 
nothing could be ſo clear: the indorſement on a blank note 
s2 letter of credit for an 33 ſum : the defendant a. 
d 2 | try 
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truſt Galley to any amount, and J will be his ſecurity, [ 4 the tu 
does not lie in his mouth to ſay, the indorſements were n; be ba 
regular. -A new trial was accordingly granted, and a verde rare 
having been found for the plaintiff, in a {imilar action, befor: uns 6 
Lord Mansfiz!d, the defendant ſubmitted in this without going oy Da 
to a ſ{econ: trial. i1ged 1 

Tf the holder of a bill of excliange gets it diſcounted, hit cee 


poſitively refufes to indorſe it, tlie indorſee takes it only upot 1 
5 Bu 
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for a new trial, the facts appeared to be thefe: This was an 
action for money lent, money paid by the plaintiffs to the 
aſe of the defendants, and money had and received by ti; Pi 
defendants to the uſe of the plaintiffs. A bill of exchany: bur th 
was drawn by Liveſay and Co. on Gibn and Fohnſon, in f. 3 
vour of one Norman, which came, by indoriement, to tic * - 
defendants ; who, being deſirous of getting it difcounted, cm- wk 
ployed Francis Hut for that purpoſe, telling him to cv1y 10 * 
to market and get caſh for it, but that they would not ini er 
it. F. Huet applied to his brother, James Fuet, to geit, _ te 
bill diſcounted, informing lum that it was the defendants bis, | c 0 
and that, though they did not chooſe to indorſe it, yet le 4 0 1 
added (as a reaſon of his own) that, as their number was d M 7 n 
the hill, it was equivalent to an indorſement ; and that he . ror ; 

Huet) would indemnify him if he indorſed the bill. On an _ 
application, by James Het, to the plaintiffs, and on his it- ok 
dorſiug the bill, without which indorſement he could not have e 
got the bill diſcounted, the plaintiffs diſcounted it; chiefly u: of ö 
Iving on the credit of Cin and Jehnſon, for at that une a 4 
they did not know that the defendants had had any conc! goes 

with the bill. Afterwards, however, on the failure of C | wy: 
and Johnſin, the plaintiffs, having heard that the bill had pee 15 = 
through the defendants hands, applied to them for payment, wi: Fu 
at fir/t refuſed, but afterwards promiſed to take it up; and, on er 
their not doing ſo, this action was brouglit to recover tus conſider 
amount of it. Lord KXtxyox, before whom the cauſe w3s ne 
tried, after reporting the above facts, ſaid, that he had cold ti of bin 
jury that, if they were of opinion that James Huet had mace An 
himſelf anſwerable to the plaintiffs, as agent for the defenc- ho. 
ants, that was a ſufficient conſideration for the detendants ue 
promiſe : and that they were of that opinion, and found 2 mh 
verdict for the plaintiffs. A rule having been obtained t NN 
ſhew cauſe why the verde ſhould not be ſet afide, and at- tnc 
other trial granted, on the ground that this was rnudium pacrum, ; 


. * . * ! in 
cauſe was ſhewn againſt it. Lord Kewvox, Ch. |. | f him 0 
extremely clear that if the holder of a bill of exchange e maſter | 


it to market without indorſing his name upon it, neither e was af 
rv YES ; ui him to tetun a 
rality nat the laws of this country will compel hin public « 
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the time that it was not a ou bill. If he knew the hill to 
be bad, it would be like ſending out a counter into circulation 
o impoſe upon the world, inſtead of the current coin. In | 1 
this caſe, therefore, if the defendants had known the bill to 
be bad, there is no doubt but that they would have been ob- 
{ized to refund the money. I agree, that Francis Huet was 
circumſcribed in his authority; and, if that circum/!anee would 
trotef the defendants, they would nat be anſwerable in this action, 
gut I am of opinion, that that circumſtance is not a deciſive 
anſwer to this action. For 1 very much doubt the caſe, 
alluded to by the defendants? Len, of the ſervant warr.nt- 
ing the horſe againſt the direction of his maler; to ſuch a 
cate, I think the maxim, rependeat ſuperior, applies; and the 
principal has his remedy againſt his agent for his miſconduct. 
But the difficulty I meet with is this, this is not an action 
wherein Francis Huet culls on the defendants for an indem- 
nity; if it were, I admit that, as he exceeded the authority of [ 
his principal, he could not recover againſt him. But here, | | 
James Huet, who is an innocent man, and not involved in 
the miſconduct of his brother Francis Huet, has a claim on 
the defendants. When James Fuet received this bil, he was 
informed that it came from the detendants ; and, on his afking 
why they had not indorſed it, he was told, hy Francis Huzt, | 
chat they had done that which was equivalent to it, for that | 
their number was on it: in this, indeed, he was miſtaken. ; 
However, he told James Iluet that he ſhould be ſafe, and | 
that he would guarantee him, on which, the latter indorſed 
his name on the bill, and thus indorſed, it got into the hands 
of the plaintiffs. I hen, it is clear, that the plaintiffs might 
refort to James Huet for payment: and that brings it to this 
queſtion, Whether James Huet, who took the bill from 
Francis Huet, knowing him to be the agent of the defendants, 
has not a right to call on the detendants, who conſtituted 
Francis Huet their agent, although that agent exceeded his 
authority? 1 think that he has. And if fo, that is a good 
confederation for the promiſe made by the defendants. As u- 
HURST, J. Although I have had doubts upon this caſe, I am 
of opinion, that the defendants are not liable. If Francis Huet 
had been the — agent of the defendants, I admit, that | 
they would be chargeable with his acts: but it appears from 
le evidence, that he was conſtituted their particular agent 
with a circumſcribed authority. And that brings it to the caſe 
put at the bar of the ſale of a horſe ; where I take the diſ- 
tinction to be, that, if a perſon keeping livery ſtables, and 
baving a horſe to ſell, directed his ſervant not to warrant 
him, and the ſervant did nevertheleſs warrant him, ſtill the 
maſter would be liable on the warranty, becauſe the ſex vant 
nas acting within the general ſcope of his authority, and the 
public cannot be ſuppoted to be cognizant of any private con- 
Dd 3 verſation 
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verſation between the maſter and ſervant (1): but f W indorl 
owner of a hor{e-were to jend a ſtranger to a fair, with g. W jigatic 
preſs directions not to warrant tize horſe, and the latter ache W wit 1 
contrary to the orders, the purchaſer could only have recours W tween 
to the perion who actuaily ſold the horſe, and the own: 4 pointe 
would not be liable on the warranty, becauſe the tervapt wa W chat 
not acting within the {cope of his employment. Ani tit But al 
like this caſe; Here Z. Huct, who was emp.oved ly the d. Ss 2 lim 
fendants to get the bill dilcounted, was expreſely directed by S cipal | 
them not to indorſe it, which was equivalent to fayiay thy | would 
they would not pav it. J agree, that F. Fluet would be liabe | confet 
to June, Huet, either as tor money paid to his uſe, or ont: | to bea 
exprels promiſe io guarantee : but there it tops: tor, as 1 the m 
the defendants, he paid the money in his own Wrong, cou again 
the authority which they gave was exceeded. 7% efore, termin 
the whole, { think, that the defendants are neither Halli en . ſervan 
ccunt of the indorſement made by James Huet, nar on their ſil {uppol 
fequent promiſe to pay, becauſe not being under any obligatimn, il and ca 
was nudum pactum. BULLER, J. // opinion 15, that, s of his 
between theſe parties, the plaintiffs have no conſcience or equity; the m. 
and that the defendants are not under any legal or moral alis ſuch a 
tion whatever to pay the amount of this bill, I confiuct thus ordere 
action as a n:w attempt; and it is difficult to ſay to wii! courſe 
extent ii may be carried, if it be encouraged. In the caſed author 
a biil of exchange, we know preciſely what remedy the ht is habl 
has, if the bill be not paid; his ſecurity appears wholly ot at the 
the face of the bill iticlf; the acceptor, the drawer, aud tt nudum 
indorſers, are all liable in their turus; but they are only liable for it ? 
becauſe they have written their names on the bi;l, Bur (lis defend; 
is an attempt to make ſome other perſons liable, whoſe names fact, tl 
do not appear on the bill, and that, under circunr ances very verlati 
alarming to mercantile houſes through whole hands bils 0 ſaid, * 
exchange paſs, For even indorſers, whoſe names ate 01 te « not 
bill, can only be calied on after notice of noy-payme1t, in] © wha! 
withaut delay, But if theſe defendants be antwerabic, by to the 
what rule are we to be guided? What notice is to be gtd conſide 
to them? Are they to be liable at any diſtance of ts 1 made t 
think this is a dangerous attempt, and ouglit to be dic that ih 
raged; for on all caſes ariting on bills of exchange, there i renoun 
ſhould be ſome limitation of time, beyond which, non © But 
the parties ſhould be called on. In this caſe, to? Ae ſeruants i diſco 
faid, in the mnt expreſs terms, that they would nit mate blen bound 
ſelves liable on the bill; for when they told F. Huet tht the wards 
would not indorſe it, it was the ſame as if they had 1d 14 this ca 
in terms te ſel? zt, When a perſon refuſes to indorle 3 bil. with tl 
it cannot be implied that he means to make himſelf liable gat 


the bill, much leſs in a more extenſive way than if he bal 2 
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indorſed it ; conſequently, theſe defendants were under no ob- 

gation whatever to promiſe, and it is nudum attum. | agree 

with my brother Ajhbur/t, that there 1s a wide diſtinction be- 1 
tween general and particular agents. If a perſon be ap- 

pointed a general agent, as in the caſe of a factor for a mer- 

chaut reliding abroad, the principal is bound by his acts.— 

Zut an agent, conſtituted ſo for a particular purpoſe, and under 

a limited and circumſcribed power, cannot bind the prin- 

cipal by any act in which he exceeds his authority; for that 

would be to ſay, that one man may bind ancther againlt his 

conſent. There is a claſs of caſes, which have been thought 

to bear extremely hard upon maſters, who are held liable tor | 
the misfeaſance of their ſervants in driving their carriages | 
againſt thoſe of third perſons : but thoſe cates have been de- 

termined, on the ground that it muſt be preſumed that the 

ſervants have ated under the orders of their maſters. But, 


ſuppoſe a matter ordered his ſervant not to take his horſes [ 
and carriage out of the ſtable, aud the latter went in defiance | 
of his maſter's orders; there is no authority which ſays, that 

the maſter ſhail be liable for any injury done to another by | 
ſuch an act of the ſervant: though, indeed, it the mafter had | | 


ordered the ſervant to go a particular journey, and in the 
courſe of it the latter did an injury to lome third perſon, the 
authorities, which have been determined, tay, that the maſter | 
is liable in that caſe. GROSE, J. The queſtion is, Whetlicr, 
at the time when the defendants made this promiſe, it was p 
nudum patium, or whether there were any legal conſideration 
for it? In che firſt place, this is a new attempt to make the 
defendants liable, as if they had indorſed the bill, when, in 
fact, they refused to indorſe it. The fubſtance of the con- 
verlation between the defendants and F. Huet was this: they 
ſaid, “take the bill, get it diſcounted, and fell it, but we will 
not be anſwerable to the holder of the bill, in any way 
whatever.“ If that be ſo, undoubtedly they were not liable 
to the holder; and then, the ſubſequent promiſe is without 
confideration, unleſs ſomething paſſed at the time when it was 
made to raiſe a conſideration. —But nothing is ſtated to ſhew 
that he defendants received any benefit, or that the plaintiffs 
renounced any advantage. — Rule abſolute, 
But if an agent, employed by the indorſees of a bill to get penn 47 4. v. 
diſcounted, warrant it to be a good one, his employers are Haniſon ee af. 
bound by his act, and are liable to refund if the bill be after- Hil. Ter: 
; : | : . 31 Geo. 3. B. R, 
wards diſhonoured by the acceptor, On the next trial of Tok 
this caule the ſame evidence was given as on the ſecond trial, * ON 
; N 5 
with this difference, that when the defendants deſired F. Huet 
i: get the bill diſcounted, THEY DID NoT SAY THAT THEY 
WYOULD NOT INDORSE IT, The jury found a verdict for 
e plaintifts, which the defendants* counſel moved to ſet 
ae; but, after cauſe thewn, I'ng Cour were unani- 
Dd 4 mouſly 
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moufly of opinion, that, as the defendants had auth! 
F. Huet to get the bill diſcounted, without reſtraining hi: a- 
thority as to the mode of doing it, they were bound by his ach, 
and that, if it were doubtful t the time when they applizi 
to him to get the bill diſcounte d, what authority the defen/. 
1 ants intended to confer on him in this tranſaction, their ſub- 
ſequent conduct, in promiſing to pay the bill, was decifire 
But ASHHURST, BULLER, and GRosE, Juſtices, ſaid thy, 
unleſs the evidence on this trial had varied from that given be. 
fore, they ſhould have continued to entertain the ſame opirin 
which they delivered an the former accafion. Rule to grant i 
new trial diſcharged, 
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Preſentment of Bills aud Notes. 


Saunderſan et af, If a bill or note is made payable at a banker's, it is fat- 

v. Judge, Ea Ter. ficient to preſent it for payment at the hanker's, and notice 

35 Geo: 3. CB. of non-payment ſent by the poſt is ſufficient.— A note 
21:n. Black 509. 4 . a 

made payable at the banking-houſe of the plaintiffs, was 

indorſed to them: when it became due, the maker having 10 

effects in their hands, they wrote, by poſt, to Judge, one of the 

indorſors, giving him notice of the non-payment, and de- 

manding payment of him: but there was us other evidence ot 

the notice, than the putting the letter into the poſt-offcc 

the declaration was in the uſual form, by the indorſee againit 

the indorſor of a promiſſory-note, without ſtating that it was 

to be paid at the houſe of Saunderſan and Co. At the trial, 

the plaintiffs were non-ſuited, on the ground that it was 11. 

cumbent on them to prove an actual demand on the maker 

of the note: a rule having been granted to ſhew cauſe why 

there ſhould not be a new trial, THE CouRT (after caule 

ſhewn) made the rule abſolute.— PER Cus. It was no patt 

of the contract, in this caſe, that the note ſhould be paid at 

the houſe of Saunderſon and Co. and therefore that was not 

neceſſary to be ſtated in the declaration; but the maker 

1 merely appointed the houſe of his banker, as the place 

| where he was to be called upon for payment, and where l 

would be paid: yet this was boch an undertaking that there 

ſhould be caih there, and alſo, an order to the bankers '9 

pay it. It is not neceſſary that a demand ſhould be perſonal; 

it is ſufficient if it he made at the houſe of the maker t 

the note; and it is the ſame thing, in effect, if it be made 

at the place where he appoints ic to be made. If Fudge bad 

been the holder of the note, it would have been enough ft 

him to have preſented it for payment at the houle of Saun- 

derſon and Co. and as they, at whoſe houſe it was 10 be 

paid, were themſelves the holders of it, it was a ſufficient 


demand for them to turn to. their books, and ſce the maker » 
| account! 
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count with them, and a ſufficient refuſal, to find that he 
had no effects in their hands—As to the notice to the de- 
E #:ndant, the ſending the letter by the poſt was ſufficient 


evidenc2 of that notice 3 f 
[f a bill be payable abroad, it is not neceſſary to ſend it 
by the firſt opportunity to the place where it is payable; and 


is ſufficient if notice of ſuch a bill — diſhonoured is 30 Geo. 3. C. N. 
| ſent to England by the firſt uſual and regular mode of con- 2 HH Black. 563. 
veyance.— This was debt on a bond of indemnity condi- 


tioned to ſecure the dve payment of certain bills drawn by 
one Goodwin, on Major Im. Palmer, at the houſe of Meſſts. 


days after fight, in caſe they ſhould be returned proteſted, 
The defendant pleaded that they were not preſented for ac- 
ceptance within a reaſonable time after the drawing. At 
the trial a verdict was found for the plaintiffs, the following 
being the facts of the caſe : On the 55 of March, 1793, tlie 
bills were drawn by Goodtwin, on Palmer, in Calcutta, in 
favour of the defendant, and on the ſame day indorſed by 
him for their full value, in a cqprſe of negotiation on the 
Royal Exchange, to the plaintiffs, who had previouſl 
received directions from Biderman and Co. of Paris, wit 
whom they had a correſpondence, to procure bills on India. 
The plaintiffs then ſent advice to Biderman and Co. of their 
having procured the bills, and at the ſame time drew on 
Biderman and Co. for the amount of them, by way of in- 
ve::ntying themſelves, and requeſted farther orders as to the 
p*7\ons to whom the bills in queſtion ſhould be indorſed: on 
tl-17th of March, in the ſame year, Goodwin wrote gene- 
ra; letters of advice to the drawee, which were ſent on board 
am Lalt-India ſhip, which failed, with ſeveral others, from 
dpithead, on the 5th of April, and arrived at Calcutta early 
in September: on the 19th of April Goodwin ſtopped pay- 
ment: on the goth of April four of the bills were indorſed 
by the plaintiffs (by the direction of Biderman and Co. from 
whom they had heard in the mean time, and who had paid 
the bills + hich the plaintiffs had drawn on them as an in- 
demnity), to the order of Deverin, of Calcutta, and the fifth 
to the order of Pelon, of the ſame place, for value in account 
with Biderman ind Co.: on the 22d of May the bills were 
ſent to India, by another fleet of Indiaman which failed on 
Cat day, and arrived in the Huguely river on the 3d of 
October: on the 5th of October, the holder of the bills 
wrote to the drawee, who was not then at Calcutta, inform- 
ng him of the arrival of the bills, and requeſting his accept- 
ace of them, which, by letter of the 17th of October, he 
refuſed, In conſequence of which, four of the bills were 
Protelted for non- acceptance on the 29th of October, and 
"ae fh on the 18th of November, 1793. Faur were 9951 
tete 
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teſted for non-p1yment on the 1ſt of December, 1794, a 
the fifth on the 3d of January, 1794, and were all retyrn 
by the firſt Enghth thips, which failed from Indi on the 1 
of February, and arrived in England in July, 1794. be 
it alſo appeared, that the plaintitts had received, by the ee. 
cidental conveyance of a foreign (hip not bound to England, 
a letter from their agents at Calcutta (with whom ti 
holders of the bills had a conſtant communication), dal 
the 11th of December, 1793, reſpeCtiug ſome other ba, 
but which was totally filent as ro the bills in que'tion, A 
rule having been granted to ſhew cauſe why there thould ny 
be a new trial, ru LRD CHIEF JUSTICE reportel the 
evidence as above ſtited, and ſaid, tizat at the trial ths 
material qu.ſtions he had left ro the contideration cf th 
were, /I hether the bijls were preſented to the drawee in v 
able time? which included tue queſtion J7hether they were 
from England in reaſanalli time? and alſs, Whether proper nt 
had been given to the defendant of their non-payment? II 
his lord(hip was of opinion that there was no rule of law! 
hx thc time when foreign bills ſhould be ſent to tie place 
their deſtination, and that the jury were to determine 
was reaſonable time tor that purpoſe : that under the pu- 
ticular circumlitances of this caſe, he thought the bis 1ud 
been tranſmitted in reaſonable time to India, having beer 
riginally put up on the Exchange for negotiation, and 
therefore liable to be delayed here, and purchaſe: by nt 
plaimiſfs, as the agents of Biderman and Co. who weret) 
give their orders for the diſpoſal of them. As to the une 0! 
their being preſeated in ladia after their arrival in that conn 
try, there was no evidence to ſhew that they were not p!*- 
ſented in reaſonable time, and it muſt be always in the d 
cretion of the holder of bills drawn payable at tight, 0: 2 
certain time after, at what time they ſhould be pretentes. 
that wi h reſpect to the notice of the bills being diſhonoures, 
it appeared that due notice of that circumſtance had been 
given to the defendant in this caſe z for it would be 100 {ii 
2 rule to lay it down that the party in India ſhould be bound 
to ſend notice to England, by the chance conveyance 0! 
foreign ſhip, and that in this inſtance notice had been 1c 
by the firſt regular ſhips which ſailed from Bengal tot 
country. Cauſe having been ſhewn, TAE Court pio- 
nounced their opinion in the following manner: Evxx, Cl.. 
It would be a very ſcrious and difficult thing to ſay, thats 
xerſon buying a foreign bill, in the way that theſe bills wer 
— ſhouid be obliged to tranſmit it by the firſt oH. 
tunity to the place of its deſtination. There would alf, i 
reat difficulty in ſaying, at what time ſuch a bill ſhould de 
preſented for acceptance. The courts have been very ©” 
tious in fixing any time for an inland bill payable at a ct 


per 


— 


period 
ems 
1 reig 
en 
chants 
monne 
W plete 


1 jub! *C 


able ti 


uhich 
s ren 


ſtance 


detern 


MWh 


delave 


ment, 
ſend n 
that I 
toreig1 
which 
that di 
think 
inland 
days { 
that [ 
with | 
lig!tt, 
they a 
their « 
het 
there 1 
Culatic 
time, | 
than tl 
ance, 
mode « 
to ſend 
do fo | 
going 
Hear 
prefent 
in the 
Bills 7 
will, 1 
Rook 
And 
drawn 
is not 
if was 


= 
* 
: 
1 
A 
=_— 
: 
* 
V 
„ 
43 


3 neriod after ſight, to be preſenta for acceptance, and it 


and Promiſgory Notes, 411 


at 
_ lens more neceſſary to be cautious, with reſpect to a 
Te ien bill payable in that manner, 15 inſtead of drawing 
Zu: oer forcign bills payable at uſances, in the old way, mer- 
e it. duns chooſe, for their own convenience, to draw them in this 
land W manner, and to make the time commence when the holder 
n the W pleaſes, the courts cannot lay down any preciſe rule on the 
date ſbobiect. The holder is bound to preſent the bill in reaſon- 
ball able time, in order that the period may commence, from 
4 E which the payment is to take place. The queſtion, What 
d no is rerſonable time? muſt depend on the particular circum- 
2 E ſtances of the caſe; and it muſt always be for the jury to 
determine, whether any laches is imputable to the plaintiff, 
With reſpect to point of notice of the non-payment being 
delayed. I think there is no colour for that part of the argu- 
1 mei't, for I hold that it is ſufficient for the party in India to 
uti: ſend notice by the firſt regular ſhips going to England, and 
That that he is not bound to accept tlie uncertain conveyance of a | 
8 foreign ſhip. BULLER, J. The only rule that 1 know of, 
w which can be applied to all c:fes of bilis of exchange, is, 
4 that due diligence muſt be uſed. Due diligence is the only 
pu- tink to be looked at, whether the bill be a foreign or an 
had inland one, and whether it be payable at fight, at fo many 
dert days after, or in any other manner. But 1 mult chſerve, 
2nd that I think a rule may thus far be laid down as to laches, 
- the with regard to bills payable at light or a certain time after 
ten gt, namely, that they ought to be put in circulation. It 
je of tiey are circulated, the parties are known to the world, and 
14 their credit is Jooked to; and if a bill drawn at three days 
Ir light were kept out in that way for a year, I cannet jay 
di mere would be laches. But, if inſtead of putting it in cir- 
07 2 culation, the holder were to lock it up for any length ot 
ted time, I ſhould ſay that he was guilty of laches. But terther 
ure tuan this no rule can be laid dowu. With reſpect to the 
been notice, it was clearly ſufficient to ſend it by the ordinary 
ie mode of conveyance, I do not ſay that the party was bourgl 
pu to fend the proteſt by an Engliſh ſhip, but it was enough to 
of a do fo by the firſt ſhip, whether Engliſh or foreign, that was 
feat going to England in the regular courſe of conveyance, 
this HEATH, J. No rule can be laid down as to the time for 
pro- prefenting bills drawa payable at fight, or a given time after, 
b. la the French ordinances of 1673, Po/tlethwaite's Dif, tit, 
at a Bills of Exchange, it is ſaid, that a bill payable at fight or at 
wer will, is the fame thing: and this agrees with Aarius. 
woſ- RooKE, J. of the ſame opinion.—Rule diſcharged. 
be 3 And it a bond be given to indemnity an wdoriee if a bill French and Hob, 
Id be drawn on India be returned proteſted for non-payment, the bond fon + Campbell, 
cau- 15 not forfeited by the obligor refuting to pay the bill — . — om 
rain {© Was returned to England prote, /ted 'for non-acceptance,— This g * ie 3. 
ele ; 
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Was AN ACTION OF DEBT ON THREE BGYDS, desc 
in three counts in the declaration; the 1ſt, dated July , 
1776, for 12,104/.; the 2d, the 23d of September, 1775, {y 
6,1044.; and the 3d, on the fame day, for 6000. Ty thy 
declaration THE DEFENDANT PLEADED feven ple 
It, the general iſſue; 2dly, the defendant craved over g 
the bond in the firſt count, by which it appeared tat the 
defendant was jointly and ſeverally bound with Sir 7. Cn. 
burne, H. Douglas, ani L. Macleane. He then craved ov 
of the condition, which (after reciting that Sir J. Ce 
had delivered to the plaintiffs below tor value received 1 (4 
of hills of exchange, four in the ſet, of the {ame date wii 
the bond, drawn by him on Lieut. Col. Cockburn, at Bon 
bay, for 12,104 flar pagodas, payable ſixty days after ft, 
at the houſe of Afrobray and Renton, in Madras, to ss: 
order of Douglas and Sir J. Cockburne, and by them and 
by /Jacleane and the defendant, Campbell, indorſed) was tut 
it the ſaid ſet of bills, or any of them, ſ1ould be duly paid x 
Bombay according to the tenor thereof, or it they ſhoud 
returned to England prote/ted fir want of payment, and vr 
J. Cockburne, Douglas, Macleane, and Campbell, or eit 
of them, ſhould pay to French and Hobſon, within thiny das 
next after any of the ſaid ſet of bills returned with privif 
duly made for want of payment ſhould be produced, or leg 
notice thereof given to Sir F. Cockburne, Douglas, Mactan, 
and Can bell, or either of them, the amount of ſuch bills a 
ſhauld be / returned at and after the rate of 108. ſterling pet 
pagoda, then the obligation was to be void. The defendant 
then pleaded, that the bills were not returned to England du 
proteſted for want of payment, 3dly (after a proteſt that tis 
ſet of bills was not returned duly proteſted for want of haf. 
ment), that no one of the fet was returned with proteſt du 
made for want of payment, nor was any one of them pro- 
duced, or legal notice thereof given to Sir J. Gcli, 
Douglas, Mackane, and Campbell, or either of them; a. 
the defendant craved oyer of the bond in the ſecond count, 
and of the condition, which (after reciting that Alaclant 
had delivered to French and Hobſon, for value received, an- 
other ſet of bills of the ſame date with that bond, drawn by 
Macleane on F. Macpherſon, Eſq. at Madras, for 6,104 ff 
pagodas, payable at fixty days after fight to the order of N 
J. Cockburne, and indorſed by him, and alſo by Dy 
Lieut. Col. Coetburne and Campbell) was ſimilar to the con- 
dition of the firſt bond, namely, for payment here after this 
ſet of bills ſhould be returned to England duly proteſted for 
want of payment, &c. ; and then pleaded that neither of ©» 
ſet of bills was returned to England duly proteſted for want 
of payment; the 5th plea was ſimilar to the 3d, mae 
mutandis; the 6th and 7th pleas were like the 4th and $i 
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© except that they were applicable to another ſet, mentioned 19 
the condition of the 3d bond, drawn by Mackleaue on Mac- 
erben, at Madras, for 6000 ſtar pagodas, payable forty 
ars atter tight to Sir 7. Cockburne, IHE REPLICATION 
tw the ſecond plea ſtated, that the ſet of bills in that plea 
mentioned, was ſent over to Bombay, to D. Scart, as the 
ent of French and Hobſon, in order to be there preſented 
to Lieut. Col. Cockburne ; that at the time of their arrival 
there, namely, on the 22d of Auguſt, 1779, Lieut. Col. 
(ickburne was not there, but had left that place and reſided 
elſewhere; whereupon J. Todd, a netary public, at Bombay, 
went, at Scott's requeſt, to R. Taylir, the attorney of Lieut. 
Col. Cxckburne, and demanded acceptance of the bills; to 
which Taylor anſwered, that Lieut. Col. CGockburne, who 
then reſided at Tanna, had determined not to accept the ſaid 
bills, as he had no advice from Sir F. Cecthurne; that Tay- 
br refuſed to accept them on behalf of Lieut. Col. Cacł- 
lurue, whereupon the notary prote/ted them for non - acceptance 
according to the cuſtom of merchants ; with an averment 
tat Lieut, Col. Coxckburne was not at Bombay at any time 
after the arrival of thoſe bills and before they were returned 
to England; that Lieutenant Col. Cictburne did not leave 
any perſon either at Madras or Bombay to accept them, au 
tlat they were nt accepted there; wheretore they were 
returned, on the 21ſt of May, 1778, to England /o duly pro- 
#/ied, &c.: the replication to the third plea was like that to 
the ſecond, with this additional averment, that one of the 
bills was, after ſuch return to England, &c. produced, toge- 
ther with the proteſt to Campbell. Lo cheſe two replications 
the defendant demurred. Ihe replication to the fourch plea 
ſet forth, that that ſet of bills was ſent to P. Martin, at Madras, 
as the agent of French and Hob/on, to be there preſented to 
Macpherfun for acceptance, who was returned to England 
when they arrived there, without leaving orders with any 
perſon to accept or to pay them; that they were proteſted 
ee want of acceptance, ſent back to Enyland, and pre- 
emed to Macpherſon here, for payment, who refuſcd to pay, 
KC. z wherenpen French and Hobſon cauſed them to be pro- 
teſted here for non-payment. The replication to the fifth 
plea alleged, that after ſuch return and proteſt for non-pay= 
ment here, as mentioned in the preceding rephcation, the 
bills were produced, together with the proteſt to Campbell. 
[he replications to the tixth and ſeventh pleas were ſimilar 
o the two laſt, mutatis mutand:s. The rejoinder to the 
replication to the fourth plea alleged, that after the arrival 
of that ſet of bills, to wit, on the 2d of July, 1777, Martin 
uſed one of them to be preſented to J. H. Caſamajor and 
C Oakley, the attornies and agents of Macpherſon, for ac- 
Eptauce, who retuſed to accept, whereupon Martin, 1 the 
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ſame day, cauſed them to be proteſted for want of accoy, 
ance; The rejoinders to the remaining replications alſo { 
forth, that thoſe ſeveral ſets of bills were reſp ctie pre. 
ſented to Cfamajrr and Oathy tor acceptance, and that th 
refuſed to accept, &c. Jo theſe rejoinders there wer: 
eneral demurrers.— The coutt of Common Pleas, 460 
2 two arguments, gave judgment fur the defondart or 
the pleadings on the firſt count; and for the plaintifs © 
thoſe relating to the ſecond and third counts. Loyp CB. 
Eyre, The whole queſtion comes before the court upon 
demurrer joined between the parties, upon different pars g 
the pleadings; and the points that ariſe upon this de nutte, 
reſult to theſe few and ſimple queſtions, viz. /I hetber tl; 
plaintiffi have ſhewn that they have performed the conditions, u 
their part to be performed, ſo as to intitle them to call fir a fe 
formance of the conditions on the part of the defendant, ir n 
failure of that performance, to demand payment An\ the cat 
does not lie very wide, but rather in a narrow cowpi!s 
We agree with thoſe who object, that the plainti hate 
not, in this inſtance, performed their part of the concitons 
that theſe conditions are to be underſtood according to tie 
true intent of the parties. We agree farther, that it it . 
pears that the condition of a bond is impoſſible to be pr 
formed, the bond becomes a ſingle bond, becauſe the chi. 
gation is created, and the party is to obtain a defeaſance 
that obligation as he may; if he cannot obtain that Jefenſs 
ance, in conſequence of the terms of it being original 
impoſſible, the conſequence is, that he has entered unto 
a bond, and he has nothing to fay againſt the penalty cf l, 
therefore he muſt pay it. We alſo agree, that if there bea 
default in the dent, by occaſion of which default it 1 
impoſſible that ſomerhing, which, according to the terms c 
the condition, is in the order of things precedent, and to be 
performed on the part of the plaintiff, ſhould be performed, 
in that caſe, as it cannot be performed, the performance 0: 
it is diſpenſed with. On the other hand, every poſſible con. 
dition, upon which money is to become payable, mult be 
performed, or muſt be diſpenſed with upon ſufficient grow 
before the money is demandable in an action; and in the 
aCtion in which it is demanded, it muſt appear that the con- 
dition has been performed, if not literally, at leaſt ſubltar- 
tially; or that by reaſon of ſome default in the oppolie 
party, the performance of the condition has been prevents, 
which diſpenſes with that performance. And, to coe 


fearer to the preſent caſe, if there is a condition annexe! ts 
a writing obligatory, for the benefit of the obligor, and * 
odligee is, by the terms of it, to do the firſt act, or to 
cur with the obligor in doing the firſt act, he muſt do, ot 
concur in doing, that firſt act, before he can demand! 
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W © procure that ſtranger to do it, it being for his benefit; 


but it the obligee himſelf is to do it, the obligee cannot 
demand the penalty till he has done it; it is, with regard 
to him, in the nature of a condition precedent, With re- 


Jad to the language of the conditions ſtated in the plead- 


10gs, there is no ambiguity in it, nor any doubt as to the 
intent of the parties. "The words are plain, that the money is 
tz be payable here, in the event of the hilis being ſent back pro- 
te/ted for non-payment. A proteſt for non-payment is per- 
tectly intelligible and known; and it is undoubtedly a different 
thing from a proteſt for non-acceptance; that difterence was 
ſo clearly demonſtrated in the courſe of the argument, that 
it is not neceſſary for me now to point it out. With regard 
to any ſuppoſed difficulty having arifen, which prevented the 
returning the bills proteſted for non-piyment, it is impoſſible 
o make out that there was any difficulty created by any body: 
and, therefore, the queſtion, by whom the difficulty was cre— 
ated, does not ariſe ;z in truth, there was no difficulty at all; 
t was in the power of the parties, whether the perſons upon 
whom the bills were drawn were reſident or not reſident, to 
proteſt them ſor non-payment, as much in their power as 
* was to proteſt them for non- acceptance: certainly, if it 
were material, there was no fault in the defendant, which 
prevented, in any manner, the plaintitis from proteſting thele 
dills for non-payment. The queſtion, theretore, is reduced 
o a ſingle point: Have the plaintiffs ſhewn, that they have 
ſubſtanttally performed the conditions on their part to be per- 
fwmed, befire the right to call for the performance of the condi- 
ns on the part of the obliger, er the penalty is to attach? 
With regard to the bills drawn on Colonel Coctburne, wich 
ve the bills mentioned in the condition of the bond in the 
rſt count in the declaration, there ſeems to be no colour to 
ave, thit they have performed that condition; they have 
totally failed. The condition call:d upon them to return theſe 
bills proteſted for non- payment; to tus hour they have not 
en protelted for non-payment ; they, therefore, never 

could be returned; there never could be notice of their 
Having been returned proteſted for non-p2ymeat, not having 
ten o returned; according to the plain import of the 

condition, they have failed in performing that preliminary 
act, upon which the condition to be performed by the de- 
endant was to ariſe, aud conſequently they cannot be per- 
mitted to maintain their action upon that count, With 
ipect to the bonds in the other counts of the declaration, 
whether the condi.ion, on the part of the plaintiffs, nas been 
uhciently pertormed, fo as to enable them to call upon the 

Elendants to pay the money ſtipulated to be paid, - in 
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failure to pay the penalty of the bond, depends upon tt, 
IVhether we can conſtrue a proteſt for non-payment, mai ln 

ter the bills are returned for non-acceptance, to be eguivam 
to a proteſt for non-payment there, and the bills returned frm 
thence, with that proteſt upon them, I at firſt heſitated wi! 
regard to that, becauſe it occurred to me, that it miglt be 
very poſſible; that if the bills had been kept till they were die 
in . they might have been paid there; that it was a very 
different thing, whether the payment was to be exaQtd ther; 
or here; becauſe the bills might have been drawn upon 2 
perſon who was only an agent; who, while he remained in 
India, might have effects in his hands, which effects might 
be liable to the payment of theſe bills, and which he migit be 
willing to apply to the payment of them, and that when be 
came home he might leave thoſe effects in the hands of other 
perſons; that he might come home without effects of d. 
drawer in his hands, and be unable to pay here, what he 
might have been willing and able to have paid there, by hin- 


ſelt or his agents. But, upon conſideration, I think, that this 


would be aſſuming too much; theſe facts do not appear upon 
the record, and, I think, we can hardly take it for granted 
that the caſe was ſoz ſo as to eſtabliſh a ſubſtantial differenc: 
between the preſenting for payment, and the proteſt for u. 
payment there, and the pong... for payment, and protet 
for non-payment here: If we were to rcfine, we might w 
fine to another concluſion, namely, that this whole butine 
is neither more nor leſs than downright uſury. But it 1510! 
enough that it has an uſurious aſpect; the parties have taken 
other ground, and the facts are ſtated upon the record, with 
a view to the ground which they have taken. I agree, !:! 
upon the whole of the cafe, it ſeems reaſonable to coultrat 
the proteſt here, after perſonal application to the party, and 
a demand founded upon the proteſt here, to be a ſubſtantial 
performance of the conditions, by which, upon the bs 
being returned with a proteſt tor non-payment, theſe partes 
are bound to pay the money expreſſed in the conditions, a 
that not having paid the money, they are conſequent!y liable 
upon theſe bonds. The reſult of the whole is, that we art 
of opinion, that with reſpect to the bond in the firſt count, 
the plaintiffs have not made good their title to demand that 
money, and that the judgment, as to that count, ought to be 
for the defendant : That with reſpect to the two other bonus, 
it appears to us, that the conditions are, though not literaily 
yet ſubſtantially performed; conſequently, with reſpect to the 
counts upon theſe two bonds, the judgment will be in awo. 
of the plaintiffs, The manner of entering theſe judgmems 
will depend upon the particular manner in which the ce. 
murrers are joined; to which the parties will take ci! 
attend. 15 
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The defendant below brought a writ of error to reverſe the Campbell v. 


judgment on the ſecond and third counts, and the plaintiffs 


below joined in error, praying that the judgment aforeſaid in 
E form as given might in all things be affirmed. BUT THE 35 Geo. 3. B.R. 
Cor, after two arguments and time taken to conſider, 5 Ter. Rep. 209, 
E were unanimouſly of opinion, that the judgment ought to be 


reverſed. Lord KENYoON, Ch. J. delivered the opinion of 
the Court; in which, his lordſhip obſerved, the other judges, 
who were not preſent, concurred, Two points were ar- 
gued at the bar: firſt, Whether we could give ſuch a judg- 
ment upon the whole record, as we ſhould have given if the 
cavſe had originated here; or whether we are confined to 
the ſecond — third counts of the declaration, and the pro- 
ceedings upon them. 1 am perfectly ſatisfied we cannot ex- 
amine the whole record; becauſe there are two ſeparate and 
independant judgments given by the court of common pleas, 
on one of which no error is aſſigned. Secondly, Upon the 
other point, as it is of great value to the parties, and as we 
differ from the opinion given in the court of common pleas, 
it was proper that we ſhould beſtow upon it all the conſide- 
ration we could. Whoever reads this record would, pro- 
bably, upon the firſt bluſh of it, and without confidering the 
queſtion with legal and technical knowledge, think it was 
the intention of the parties, that the payment of the ſeveral 
bills was, at all events, to be guaranteed by the perſons who 
entered into the bonds upon which the action is brought; 
and that if by anv accident, after due care taken to enforce 
the payment of the bills, the bonds are inetteCtual, it was 
caſus omiſſus, There are three bonds, the firſt of which I lay 
out of the caſe for the reaſon before given; and, indeed, it 
ſeems to me that the judgment given in the court of Common 
Peas was the proper judgment to be given upon that part of 
the caſe. "The other two bonds, mentioned in the ſecond and 
third counts, are the ſame as the firſt ia point of effect; and 
its enough to ſay, that, by cheſe bonds, the obligors under- 
took to pay the ſeveral ſums of money, for which the re- 
lpective bonds were given, if a certain thing were performed 
in Iudia, namely, if the ſeveral bills mentioned in the condi- 
ons of thoſe bonds, were ſent back to England duly proteſted 
for want of payment. The ſubſequent parts of the record 
ew, that theſe bills did come back to England, not having 
been proteſted in India for want of payment, the reſpective 
parties on whom they were drawn, and who ought to have 
paid them, not being in India when the bills arrived there. 
it alſo appears upon the record, that, after the bills were re- 
turned to England, all the care that could be taken was taken 
9 enturce the payment of them, but that payment could not 
de obtained. The queſtion therefore is, ¶ hetber that which 
was dane in this caſe can be ſub/tituted in lieu of that which the 
Vor. II. Ee parties 
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Parties to this contract undertook ſhould be done before the ln; 
were to be enforced? It muſt be remembered, that the plain, 
tiff in error, who entered into theſe bonds, was not the or. 
ginal debtor; he was applied to, to come in and add his (ecyriy 
to the ſecurity of the different bills; and when he conſent 
to enter into that ſecurity, he expreſsly ſtipulated as tu the 
terms upon which he was to become reſponſible, and no one 
has a Tight to ſuperadd any condition to the condition which 
he entered into, or to alter it. The general law reſpecting 
conditions is extremely well ſettled in a vaſt variety of books 
and caſes; and, without detailing them, it is ſufficient to (ay, 
that they will be found in Rolle's Abridgment, and in G. 
upon Littleton; and the uncontrolled reſult from them all is 
that if the condition be an impoſſible condition, the bond be- 
comes ſingle; but if the condition be only 1mprobable, as in 
the inſtance put, if the pope of Rome thould come here 19 
morrow, yet that condition is a good condition, however 
improbable it might be, Now, taking that to be the ground 
on which we are to proceed, let us fee what the paities to 
this contract ſtipulated ſhould be done, what might have 
been done, and what, in point of fact, was done. They 
expreſsly agreed, in terms, that the ſeveral bills ſhould be ſt 
back from Inilia 2 for want of payment, betote the 
bonds were to take effect. In order to thew that the cond- 
tions to thoſe bonds were impoſſible conditions, it was doubt- 
ed, whether that proteſt, which the conditions of the bonds 
require to be made, could be made in point of law: bie 
upon this point we are fortified with authorities to ſhew tit 
this proteſt might have been made. Marius ſays (1), * 3 
bill, payable at ſo many days ſight, is to be accounted ſi mi"; 
days next after the bill ſhall be accepted, or elſe proteſted ii 
non- acceptance, and not from the date of the bill, nor from 
the day that the ſame came to hand, or was privately ex 
bited to the party on whom it is drawn to be acceptech , 
do not accept thereof; for the ſight muſt appear in a Kg 
way, which is approved either by the parties underw!1'"; 
the bill, accepting thereof, or by proteſt made for non-accepi- 
ance.” Another caſe is to be found in 1 Lord Rayn 79; 
it is there an anonymous caſe; and it is ſaid, at the bot, 
to have been from the relation of Mr. Place, who wis 3 
man ot great learning, and the avowed author of // at" 
Clergyman's Law. The cuſtom of London is, that il B. 
upon whom a bill of exchange is drawn, abſcond betore tic 
day of payment, the man to whom it is payable may protet 
it, to have better ſecurity for the payment, aud to g1ve 97 
tice to the drawer of the abſconding of B.; and after ume 
ot payment is incurred, then it ought to be proteſted tor n- 
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(1) Marizr, p. 19. edition 1676. * 
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© payment the ſame day of payment or after it. But no pro- 
ett for non-payment can be before the day that it is pay- 
able. Proved by merchants at Guildhall, Trin. 6 M. and 17 

before Treby, Chief Juſtice.” This _ the caſe, it appears 
io me, that the argument here is arrived at its concluſion, if 
ve were warranted in taking the ground that I took before, 
namely, that it is not ſufficient to render a bond ſingle, that 
the condition is improbable, and that if the condition be not 
:mpoſhble, it muſt be complied with; for if ſo, that which 
$ was required by the plaintiff in error, when he entered into 
theſe bonds (even if capricioufly required), thould have been 
complied with before the bonds can be put in force. The 
bills in queſtion were proteſted for non-acceptance, and might 
have been proteſted for non-payment in India. The plaintiff 
in error, who entered into the contract, impoſing thele terms 
upon his contract, and ſubſcribing it with that limitation and 
that condition, had a right to impoſe thoſe terms; and if any 
perſon tell him that he acceded to other terms, he has a right 
to anſwer, © This is not my contract; non haec in fædera 
ven; do not impoſe upon me other conditions than thoſe 1 
have impoſ-d upon myſelf by the contract I have entered 
into.“ It this cafe had been foreſeen, perhaps the condition 
would have been adapted to the caſe : but we are now con- 
ſtruing a ſtrict legal inſtrument, to which legal effect may 
be given, And after giving it the beſt conſideration we can, 
ud with very great reſpect for the judges of the court of 
Common Pleas, from whoſe opinion we ditfer, we are of opi- 
mon, that the plaintiffs below are not entitled to recover on 
te two laſt counts in the declaration, and conſequently, that 
the judgment given in the Common Pleas, upon thofe counts, 
mult be reverſed.— Judgment reverſed. 


2s on bills of exchange; for the 3 and 4 An. c. q. puts them 


promiffory-note by the indorſee againſt the indorſer, the ſole 
queſtion, on the argument of a demurrer, was, „Whether 
or not three days? grace were allowed on promiſſory- notes as 
well as on bills of exchange? Per LoRD KENYon, Ch. J. 
[tis extremely clear, that on foreign bills of exchange three 
Gays! grace are allowed; I think it is as little to be doubted, 
mat they are alſo allowed on inland bills; for it has been 
(ettled, for more than half a century, that they are payable at 
ne fame time as foreign bills of exchange. Then it has 
deen argued, that there is a ſubſtantial ditterence between 
bills of exchange and promiſſory-nores ; and that there are 
*ealons why the acceptor of the one ſhould be allowed more 
me than the maker of the other: but, I confets, I {ee no 
Ufterence whatever; they both make engagements ot the 
ne nature; and when the acceptor has accepted a bill, he 

E e 2 18 


Three days' grace are allowed on promiſſory-notes as well Brown . Har- 
raden, Hil. Ter, 
both n k c A: 31 Geo. 3. B. R. 
oth on the ſame footing in all reſpects.— In an action on a 4 . K. 148. 


4 
5 


! 


- 


— 


* 


42⁰ 


Bills of Exchange 


is equally bound to be prepared to pay on the day appointe! 
as the maker of the promiſſory- note. Then the ground, on 
which our judgment muſt proceed, is the ſtatute of Am; 
ſince which, the holder of a promifſory-note may declare 
upon it according to the form of the ſtatute, though not at 
cording to the cuſtora of merchants. Tue words of the 
preamble ought to decide the queſtiun, which the common 
uſage of mankind has fince put into a ſtate of repoſe, 1: 
recites, that promiſſory- notes were not aſſignable or indorſable 
within the cuſtom of merchants, and that the indorſce cou 
not maintain any action upon them, within the cuſtom of 
merchants ; “therefore, to the intent to encourage trade and 
commerce, which will be much advanced ſuch notes al 
have the ſame «ffeft as bills of exchange, and thall be gego- 
trated in like manner, &c. it is enacted, &c.“ The firugg} 
between the merchants and the courts of law betore this 
ſtatute, was, Whether the party could declare on theſe notes 
according to the cultom of merchants ? Lord Halt thought 
not: but this ſtatute, which was paſſed at the inſtance of the 
merchants, has made them that which they were not beture; 
and they are now, with the aſſiſtance of the flatute, acted 
upon as it they had been within the cuſtom of merciants 
The operative part of the ſtatute proceeds to ſay, that ſuch 
notes ſhall be aſſignable and indorſable over #n the jane 
manner as inland bills of exchange;” that the holders may 
maintain actions on them in ſuch manner es they might her 
inland bills of exchange againſt the makers, or againſt the n- 
dorſees, in like manner as in cafes of inland bills of exchangt, 
Vc. In ſhort, they were wholly to aſſume the ſhape of in. 
land bills of exchange. In addition to theſe conlider2!1"ts, 
we are now told, that it has been the conſtant practice at tis 
bank, and at the principal bankers, to make this allowance 
on promilfory-notes. Then, if we were to make a dec 
in oppoſition to all this practice, it would be attended with 


the molt ſerious conſequences; for theſe notes are circulated 


Smith v Kendall. 
Mic, Ter. 

35 Geo. 3. B R. 
6 Ter, Rep. 125. 


not only through this country, but alſo over ſeveral otier 
countries in Europe: many ot them have been diſcounted, 
and intereſt taken, on the —— that three days“ grace 
are allowed: but, if we were to determine that no ſuch al- 
lowance ought to have been made, all thoſe parties would 
be involved in the crime of uſury; and again, all holders ot 
notes, who made no demand on the makers till the expiration 
of the three days, and who a fterwrards reſorted to the in 
dorſers, will have been guilty of laches. ASHHURST, Bur- 
LER, and GROSE, Juſlices, delivered their opinions to the 
lame effect. — Judgment for the defendant. 

So alſo in this caſe, where the queſtion, Whether thre? 


days“ grace are allowed on promifſory-notes, was again ad, 


tempted to be confidered. Lord Kenyon ſaid, that he had 
macs 
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4 made inquiries among ditferent merchants reſpecting the 
practice in „ the three days” grace, the reſult of which 
b,, that the bank 


England, and the merchants in London, 
allow the three days“ grace on notes like the preſent. The 


opinion of merchants, indeed, would not govern this court 


in a queſtion of law, but I am glad to find that the practice 
of the commercial world coincides with the deciſion of a 
court of law. Therefore, I think that it would be dan- 
gerous now to ſhake that practice; which is warranted by 
a ſolemn deciſion of this court, not by any ſpeculative rea- 


| ſoning upon the ſubject. 
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But if the ſeller of goods take notes or bills for them, Owenſon . 
without agreeing to run the riſk of the notes being paid, and Mori, Mic. Ter, 


the notes turn out to be worth nothing, this will not be con-; Ter. Rel. 64 


ſidered as payment.—On the trial of an action of trover for 
ſome articles of plate, it was proved, that on the 2d of 
April, about ſix o*clock in the evening, the plaintiff went to 
the defendant's ſhyp, at Southampton, and agreed to purchaſe 
the goods in queſtion of the defendant, a filverſmith, at a cer- 
tain price; and wiſhing to have his arms engraved on them, 
the defendant ſent for one Seed, who uſually engraved for 
him, to engrave the arms, and who was directed by both 
parties to bring back the articles to the defendant, who was 
to pay for the engraving. The 2 at the time of the 
agreement, paid the price of the goads in notes of Meſſrs. Shaw, 


| wh! kept a bank at Southampton. Before this hour in the 


afternoon Shaw's houſe was ſhut up for the day; and in 
conſequence of the failure of a houſe in London, Staples 
2nd Co. at which theſe notes were payable, the houſe of 
Meſſrs. Shaw never opened again; and Staples and Co, and 
Meſſ's. Shaw were afterwards declared bankrupts. Seed, 
having engraved the plate, brought it back on the next day 
(Sunday) to the defendant, who paid him for his work. 
On behalf of tne defendant it was objected, that under theſe 
circumſtances the plaintiff was not intitled to recover, be- 
cauſe the goods had never been delivered to him or to any 
perſon for him, Seed being the ſervant of the defendant, and 
not of the plaintiff, and the plaintiff not having paid for the 
goods: but Mr. Bar, THoMsoN, before whom the cauſe 
was tried, ſuffered the plaintiff to take a verdict for the 
amount of the goods, reſerving liberty to the defendant to 
move to ſet it aſide and to enter a nonſuit, if this court 
ſhould be of opinion that the plaintiff was not intitled to 
recover, A rule having been obtained on a former day for 
that purpoſe, it was made abſolute after cauſe ſhewn __ 
Il—Ptrx Cur. The law and juſtice of the caſe are clearly 
in favour of the defendant. If the defendant had agreed to 
take the notes as — * and to run the riſk of their . 


e 3 Pala, 


7 Geo 3. B. R. 
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paid, that would have been conſidered as payment, whether 
the notes had or had not been afterwards paid; but withoy 
ſuch agreement, the giving of ſuch notes 1s no payment (1), 
According to all the caſes that have been determined on the 
ſubject of ſtopping goods in tranſitu (2) theſe goods were only 
in tranſitu, tor there had been no complete delivery to th 
plaintitf: there was no final delivery of the goods to the 
plaintiff, as long as they were in the hands of the engraver, 
who was employed by the defendant; they were at the moſt 
only in tranſitu, and the price not being afterwards paid 

the defendant had a right ws ns them. 
Chamberlynv. Tf a perſon take a draft upon another for payment of a 
3 debt, and hold it an unreaſonable time before he demand: 
7 Geo. 3. C. B. the money, and the perſon upon whom it is drawn, in the 
2 170. 353. mean time becomes inſolvent, he cannot afterwards recover 
againſt the drawer.-I[n this caſe, the defendant being 
indebted to the plaintiff in 18. for work and labour, gate 
him a draught upon one Heday, whereby he defired Hedi i 
pay to the plaintiff, a few days after date, 18/. for value fe. 
ceived: and the plaintiff held the bill for four months, without 
applying for payment; Heddy afterwards became inloiven', 
and the plaintiff then brought the action to recover the 
value of the work and, labour done, Bur 1T was 49, 
JUDGED by the Court, on a motion for a new trial (tie 
jury having found a verdict for the plaintiff, contrary to tix 
direction of the judge), that the loſs ſhould fall on the plan- 

tiff, for his neglect. 

Pie ſard u. Hirſt And if the perſon on whom a bill is drawn, refuſes to ac- 
— _ cept the ſame, the holder muſt give notice of ſuch refuſal 
5 Burr. 2670. within a reaſonable time, to the indorſer from whom nc 
received the ſame.— This was an action brought againit ti: 
defendants, as indorſers of a bill of exchange, and the cu 
as reſerved on the trial at vi prius, appeared to be as tol- 
lows : The defendants indorſed a bill, drawn on a hovle n 
London, to the plaintiff, who ſent it to their correſpondents 
in town: it was received on the 21ſt of March, and pre- 
ſented, on that or the next day, for accep ance; but tt 
houſe, upon which it was drawn, refuſed zo accept. It was 
afterwards, on the 22d of April, the day on which it became 
duc, preſented and proteſted for non-payment: the drawer 
continued in credit till the 11th of April, but ſoon alter 
commiſſion of bankrupt iſſued againſt him. Ne nt #9 
given of the refuſal to accept the bill; but, on the 2911 © 
April, the plaintiff gave notice to the defendunts, that tac 
houſe in London had refuſed to pay the bill, and that it was 
returned with charges of proteſt: three days after this no- 
. . 


— 


(1) See Puctſord v. Maxwell, ante, vol. i. p. 676. 


(2) See p 38, ante. | 
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nee, one of the defendants called on the plaintiff, at Bradford, 
on his way to Leeds, and faid, he would take up the bill as 
he returned; but, on his return, he ſaid, he was adviſed he 
vas not bound to do it: there being a verdict for the plain- 
ditt, ſubject to the opinion of the Court, Whether he was 
intitled to recover under the above circumſtances? THE 
QUESTION was, /I hether the plaintiff, the halder of the 
bill, could recover of the perſon from whom he recerved it, when 
he had thus neglefed to give him notice of the refuſal to accept 
# it?—PEr CUR. This man tendered the bill for acceptance, 
| and it was refuſed, and he kept it three weeks without giv- 
ing any notice of ſuch refuſal to accept. He ought to have 
given notice of this refuſal, and not to have concealed it; 
and, by not giving notice, has taken the riſk upon himſelt : 
the indorſer of the bill is impoſed upon: the perſon who 
neglected to give the notice ought to ſuffer firſt : the queſtion 
is not; Mhether he was ebliged to preſent it for acceptance] He 
has done ſo; and it was fuſed : there is no ditference be- 
tween an inland bill and a foreign one in this caſe ; they are 
both now upon the ſame foot ( Hahn v. Adamſon, 2 Burr. 67 5.) f 
—Poſtea to the defendants. | 
And though a propoſal be made by the indorſer to pay Goodall a! . 
the bill by inſtalments, without knowledge of the indorſee”s Polley „E. Ter, 
laches, this is not a waiver of the want of notice. — This gn 
was an action by the indorſee of a bill of exchange againſt 
the indorſer. The bill, which was dated on the 4t of No- 
vember, 1786, was drawn by one Lutwych, on John Rutter, 
in favour of the defendant, and payable ſixty-five days after 
date: the defendant indorſed it to the plaintiffs. The bill was 
tendered for acceptance by the plaintiffs to Rutter, on the 8th of 
Nevember, wha refuſed to accept it. The firſt advice given 
of this refuſal by the plaintitfs to the defendant, was by a 
letter, dated the th of January following, which only men- 
woned generally the return of the bill, without ſpecifying the 
ume or circumſtance of the tender of the bill to Rutter, and 
his refuſal. The bill expired on the 11th of January; and, 
on the next day, the defendant made a propoſal to ane of 
tne plaintiffs to pay the bill by inſtalments. HE ATN, J. was 
ot opinion, that as this propoſal was made under an ignor- | 
ance of all the circumſtances of the caſe, which it was ma- 
terial for the defendant to know, he was diſcharged by the 
laches af the plaintiffs; and, in conſequence of that direc- 
non, the jury found a verdict for the defendant, A motion 
was afterwards made for a new trial, and cauſe ſhewn.—. 
f Cox. The caſe of Bleſard v. Hirſt goes the whole 
length of deciding the preſent, It was there determined, that 
though it was not neceſſary that the holder ſhould preſent the bill 
for acceptance before it became due, yet if he do, he muſt give 
mediate natice to the perſon from whom he received the bill in 
e 4 caſe 
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caſe it is diſponoured. Here ſuch notice was not given, and 
therefore the defendant was diſcharged. But then it is ſaid, 
that he made himſelf ſubſequently liable, by his propoſal ts 


pay the bill by inſtalments, which amounted to an acknow. 


Tindal at al. . 

Brown, Ea. Ter. 
26 Geo, 3. B. R. 
A Ter. Ref. 167. 


ledgment of the debt. That argument might as well laue 
been urged in the caſe of Bliſard v. Hirſt, as the preſent, if 
it had been thought material; for there the indorſer aH] 
promiſed to pay . bill on his return from Leeds ; but, on 
his being apprized that he was not bound by the law, he 
refuſed : and yet that was not held as a waiver of the want of 
notice. That indeed was a ſtronger caſe thañ the preſent 
for here the defendant only made a conditional offer to pay by 
inſtalments, which being rejected, put matters in the (am: 
ſituation as if no offer Pad been made. The defendant then 
had a right to ſtand on the ſtrict rule of law ; and by law he 
is not bound to pay.— Rule diſcharged, 

If the holder give time to the acceptor of a bill, or drawer 
of a note, after it has been diſhonoured, the indorſer 1s d. 
charged; and notice of a bill of exchange, or promiſſ m- 
note, being diſhonoured, muſt come from the holder, —O0n 
the trial of an action brought by the indorſees of a promil- 
ſory-note againſt the indorſer, the jury found a verdict for 
the plaintiffs, On a motion for a new trial, the facts ap- 
peared to be theſe: * On the 21ſt of Auguſt, 1784, the 
note in queſtion was made by one Donaldſon tor 351. payable 
ſix weeks after date; on the 5th of October, 1784, the day 
on which the note became due, allowing for the three days 
grace, one Howell (the plaintiff's clerk) called on Denali 
at ten in the morning, and, not finding him at home, he le! 
word that the note was due, and deſired Donaldſon wouid 
ſend for it at his maſter's, where it lay, and take it up; that 
on the next day, Wedneſday, the 6th of October, he called 
again on Donaldfon, who told him he would take it vp that 
day within the banking hours, which were from nine to four 
o'clock ; that the note not being taken up that day, he called 
again on Donaldſon, on Thurſday, the 7th, and not finding 
him at home, he was ſent to the defendant, Brown, to tender 
the note, who refuſed to pay it, ſaving, the plaintiffs had 
made it their own. Dozaldſon proved at the trial, that im- 
mediately on his parting with Howell, on Wedneſday, the 6th, 
he went to Brown's houſe, and not finding him at home, he 
left a meſſage with his wife that the note was due, that he 
{Donaldſon ) could not pay it, and deſired that Brown would 


take it up, adding, that he would make it good to him. Al 


the parties lived at Briſtol, within twenty minutes walk ot 
each other. After argument, THe CourT delivered then 
opinion, thus: LoRD MansFIELD, Ch. J. On full cc. 
ſideration, I am now decidedly of opinion that there ought ul. 
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© ſhould be ſettled. Certainty and diligence are of the utmoſt 
importance in mercantile tranſactions. It is extremely clear 
chat the holder of a bill, when diſhonoured by the acceptor, 


muſt = reaſonable notice to the drawer or indorſer. Mat 


i reaſanable notice is partly queſtion of fact, and partly a queſ- 


tim of law. It may depend in ſome meaſure on facts; ſuch 
25 the diſtance at which the parties live from each other, the 
courſe of the poſt, &c. But wherever a rule can be laid 
down with reſpect to this reaſonableneſs, that ſhould be 
decided by the court, and adhered to by every one for the 
fake of certainty. I cannot form to myſelf an idea of the 
zround on which the jury went, in giving this verdict. Did 
they conceive the rule to be, that the holder might delay 
giving notice for two days? or, what other time did they 
mean to allow him? Here an earher notice might certainly 
have been given, as all the parties lived within twenty 
minutes walk of each other. For the ſake of diligence and 
certainty, I am of opinion, that there ſhould be a new trial, 
WiLLEs, J. New credit was given to the maker on the 5th; 
the plaintiff's clerk went firft to Donaldſon to demand the 
bill of him, and after that they ſent it to the defendant. As 
to the notice, I cannot conſider the notice given by the maker 
equal to that given by the indorſer. The plaintiffs have not 
acted with legal diligence. ASHHURST, J. It is of danger- 
ous conſequence to lay it down as a general rule, that the 


jury ſhould judge of the reaſonableneſs of time. It ought to 


be ſeitled as a queſtion of law. If the jury were to deter- 
mine this 3 in all caſes, it would be productive of 
endleſs uncertainty. The next day at the moſi is as long as is 
weeſſury in a caſe circumſtanced like this. It the parties live 
at a ſmall diſtance, this is ſufficient time; if at a greater, 
they ſhould write by the next poſt. Notice means ſomething 
more than knowledge ; becauſe it is competent to the holder 
to give credit to the maker. It is not enough to ſay, that 
the maker does not intend to pay, but that he (the holder) daes 
nt intend to give credit. In the preſent caſe there is no no- 
tice: for the party ought to know whether the holder intends 
to give credit to the maker, or whether he intends to reſort to 
the indorſer. BULLER, J. Whether the poſt goes out this 
or that day, at what time, &c. are matters of fact : but when 
thoſe facts are eſtabliſhed, it then becomes a queſtion of law 
on thoſe facts, what notice ſhall be reaſonable. As to giving 
ume; the holder does it at his peril. And that — Fe. 
done would be ſufficient to decide this caſe. For in no _ 
bas it been determined that the indorſer is liable after the holder 
of the note has given time to the maker. The purpoſe of 
Wing notice is not merely that the indorſer ſhould know 
le note is not paid, for he is chargeable only in a ſecondar 

Gree; but to render him liable, you muſt ſhew * — 
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holder looked to him for payment, and gave him notice ty 
he did ſo. A caſe might eaſily be put, where the indorſs 
might have notice from the holder, and yet would ng x 
liable; as if, in the preſent caſe, the holder had written ; 
letter to the indorſer, containing the circumſtances which 
have been given in evidence, the indorſer would have hee 
diſcharged; becauſe it would have amounted only to thi; 
« the note made by Donaldſon, and indorſed by you, is ny 
paid, and I have given credit to Donaldſon till to-morroy,” 
Though there is no preſcribed form of this kind of novice 
yet it muſt import that the holder conſiders the indorſer a 
liable, and expects payment from him, that he may hae 
his remedy over by an early application; then it become 
his buſineſs to take up the note, But notice of having ging 
credit to the maker will diſcharge the indorſer. The nice 
by another perſon to the indorſer can never be ſufficient; by 
it muſt proceed from the holder himſelf. The rule for 2 
new trial being made abſolute, this cauſe was tried a jecond 
time, and there was contradictory evidence, whether the no 
tice from the maker was on the 6th or the 7th, and the jury, 
which was a ſpecial one, found again for the plaintiffs, A 
new trial being moved for, on the ground that this was 2 
verdict againſt law, and cauſe ſhewn, THE Cour, who 
referred to their former deciſion, added, that even if the ap- 
plication had been made to the defendant on the 6th, i 
would have been too late, becauſe the plaintiffs had ginn 
credit to the drawer ; that though it was true, in general, that 
the court would refuſe to grant a new trial when the ſum in 
litigation was ſmall, yet that rule did not apply where a 
verdict had been given. againſt law, —Rule abſolute (1). 
But the objection ariſing from want of notice uf non-c- 
ceptance of a bill of exchange from the holder to-the drawer, 


on, 8 B. R. js done away by ſhewing that the latter had no effects in 
* Ter. Rah. 713. the hands of the drawee at the time. — This was au action 


by the plaintiff, as payee of a bill of exchange, at forty dars 
* ſight, for 877. value received, for the uſe of Mr. Ul. 
liam Calvert, Liverpool, drawn by the defendant from Neu- 
foundland on the iſt of October, 1785, on Meſſrs. Biroe 
and Blake, in London, who, on its being preſented for ac- 
ceptance on the 1ſt of November, refuſed to accept it; in 
canſequence of which, it was firſt noted for non- acceptance 
and — proteſted for non-payment. The defence ji 
was, want of a proteſt for non-acceptance (2), and nice 

18 


— 


fr) On the third trial a ſpecial verdict was found, containing the ſame facts, 0 
which the Court gave judgment for the defendant z and that judgment was er. 
wards unanimouſly affirmed in the Exchequer Chamber. Vide 2 Ter. Rp. 1%. ; 

(2) The proteſt was not ſet out in the declaration, in the preſent caſe, w 


B:xwer, at the trial, pteſſed as 2 ground for nonſuit; becauſe if the obje(tion * 
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| th, drawer, which was rebutted by ſhewing that he had no 


effects in the hands of the drawees, either then or afterwards. 


# Upon which facts his Lordſhip ſtated, that he had been of 


opinion that the objeCtion, ariſing from want of notice to 
the drawer, had been done away by ſhewing that he had had 


no effects in the hands of the drawees, and that, therefore, 


a proteſt for non- acceptance was unneceſſary in this caſe; 
and that there appeared, further, to have been a ſubſe- 


| quent promiſe made by the defendant to the plaintiff to pay 


this bill; for, at a meeting between the plaintiff*s agent and 


the defendant at Cheſter, upon the former's repreſenting to 


him that the bill had been diſhonoured, and preſſing him for 
payment, he ſaid, “ it 12 be paid. His Lordſhip, there- 
tort, directed the jury to find a verdict for the plaintiff, which 
they did. A rule to ſhew cauſe why there ſhould not be a 
new trial, having been obtained, cauſe was ſhewn, Ax p 
ER LoRD Kenyon, Ch. J. In general it is true, that in 
the caſe of fureign bills of exchange, a proteſt for non-ac- 
ceptance is neceſſary; and it is alſo true that, generally ſpeak- 
ing, notice of non-payment ſhould be given to the drawer, in 
order that he may withdraw his effects out of the hands of the 
drawee: but it has been long eſtabliſhed, that the want of 
ellects in the hands of the perſon on whom the bill is drawn 
diſcharges the holder of the bill from the common formalities; 
becauſe the drawer muſt know that he had no right to draw 


on the crawee. To be ſure it would not be a ſufficient excuſe 


for the drawee to ſay that he had no effeCts belonging to the 
drawer in his hands : but, in this caſe, it was proved, that 
in point of fact, he had none. Then this does not differ 
from the ordinary caſe. ASHHURST, J. The law being 
now eſtabliſhed, that notice of non-acceptance of a bill of 
exchange to the drawer is not neceſſary, where the drawec 
has no effects belonging to the drawer in his hands; every 
perſon muſt be ſuppoſed to know the law. And, when the 
plaintiff found that the drawees of this bill had none of the 
dfendant's effects in their hands, he knew that he was not 
bound by law to give notice of the non- acceptance. He was 
not bound to take cognizance of any private tranſaction be- 
tween the drawer and a third perſon which did not appear 
on the face of the bill. At all events, the defendant's ſubſe- 
quent acknowledgment, « that the bill muſt be paid,” 
amounts, in point of law, to a promiſe that it ſhall be paid; 
and does away the neceſſity of conſidering the queſtion 
relative to the want of notice. Therefore, there does not 


OR 


wt taken in that tage, the defendant could make no advantage of it in arreſt of 
'wement 3 upon the authority of Salamons v. Staweley, B R. M. 24 G. 3. 
O'ugl. 659. n. Lord Kenyon admitted the objection; but on the other circum- 
knces thought it unneceſſary in this inſtance, 


ſeem 
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ſeem to be any reaſon for granting a new trial. Grosz, |, 

of the ſame opinion.—Rule diſcharged. 
De Berdt v. So, in this caſe, which was an 2 19s by the indorſce of z 
Atkinſon, romiflory-note made by one Brown, againſt the payce, why 
3 C. x. indorſed it. The facts which appeared at the trial wer, 
2 Black 336. that the note was not preſented to the maker till the day after i 
became due; that notice of his refuſal to pay it was not give u 
the defendant, till five days after that refuſal,” hut that the de, 
fendant gave no value for it, and lent his name merely u 
ive credit 'to the note, well-knowing, at the time it wa 
rawn and indorſed, that Browr was inſolvent : on this er. 
dence, under the direction of the Lord Chief Juſtice, a ver 
dict was found for the plaintiff, A rule having been granted 
to ſhew cauſe why there ſhould not be a new trial, and 
cauſe ſhewn ; Lord Ch. J. Eye, It is clear that the money 
was to be raiſed on the note, intirely on the credit of tin 
fon: Brown was known by all parties to be inſolvent, and 
Atkinſon to be in opulent circumſtances ; the merits, there- 
fore, as well as the ſtrict law of the caſe, are agaioſt the 
defendant. Admitting that there muſt be a demand of pay. 
ment made on the drawer, here there was a demand. Bu 
it is objected, that the demand was not made in due time, 
But conſider on what ground, an early demand is in geren 
required. It is, becauſe if any delay takes place, the effefs may 
be gone out of the hands of the acceptor, and if the hae 
chooſes to wait, he does it at his own riſque. But apply this 
rule to the cafe of known inſolvency ; What does it fignity 
to the perſon who is liable in the ſecond ſtage, at what time 
the demand is made on the drawer, who was known to be 
inſolvent from the beginning? General rules are eſtabliſhcd 
for 2 convenience; and J agree, that if the d rauer 
not known to be inſolvent, the fact of inſolvency will nat ex: 
the want of an early demand : but the fact of knowiedge t-. 
cludes all the preſumptions that would otherwile 2 40. 
Then as to notice, and the application for payment ti ti! 
defendant, what did it ſignify to him, when that app! cation 
was made; it could make no difference to him whether it a 
made on one day or another, he meant to guarantee the pam 
of the note, and there was no poſſibility of any liſ happen"! 
im from the want of notice. In this inſtance, therei016, tis 
general rule fails in its application. BULLER, J. I 
general rule has been long ſettled, but it is only applicable 
to the caſe of fair tranſactions, where the bill or note lat 
been given for value in the ordinary courſe of trade. It 6 
{aid, that the inſolvency of the drawer does not take aaf 
the neceſſity of notice; that is true, where value has 9 
given, but no further, Here it is plain that Atkinſon lent 5 
name, merely to give credit to the note, and was vol 2 
indorſer in the common courſe of buſineſs. It is no 11 
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W to ay that he received no benefit : he never meant to receive 
@ any. HEATH, J. and Rook, J. of the ſame opinion.— 
E Rule diſcharged. 

| But where it is known that the defendant is only an in- Mehelton v. 
$ dorſer, to guarantee the debt of the party who is primd facie Gouthit, 


liable to pay, the indorſee cannot maintain an action againſt — 


| ſuch indorſer, without having uſed due diligence in preſenting a 
the note as ſoon as it was due for payment, and in giving im- 60g. 


mediate notice of the non-payment.——This was aſſumpſit, 


dy the indorſee againſt the indorſer of a promiſſory- note, 


which was made on the 3d of March, 1793, by William and 
Samuel Green, for 50l. payable to the defendant, at eighteen 
months, at the houſe of Drury and Co.; the defendant in- 
dorſed it to Burton, and he to the plaintitf,—The facts of the 
caſe were, © that the Greens being conſiderably indebted to 


| © rarious creditors, and among the reſt to the plaintiff, it 


« was agreed, that their debts thould be paid by inſtalments, 
« the latt of which, Burton and the detendant undertook to 
© guarantee; for which purpoſe, the note in queſtion was 
* indorſed (with others to other creditors) by them as a ſe- 
„ curity for the debt due to the plaintiff. A little time be- 
fore the note became due, the defendant, knowing that 
Drury and Co. had no effects in their hands of the Greens, 
directed them to refer the perſons who thould preſent the 
© notes at their houſe for payment, to him, and he would 
pay them. Many of the notes were accordingly brought 
to the defendant when they were due, and were paid. But 
© the note in queſtion, though due on the third of October, 
« 1794, was not demanded at the houſe of Drury and Co. 
ill the ſixth of that month, on which day it was preſented 
to the defendant, though the parties all lived near each 
© other, If it had been preſenteil to him when due, it would 
* have been paid, as Burton had lodged a ſufficient ſum of 
* money in his hands for that purpoſe, but which he paid 
* away, when he found the note did not come to him as he 
expected.“ At the trial it was objected, that the plaintiff 
bad been guilty of laches, as he had neither demanded pay- 
ment of the note at the place where it was payable, in due 
ime, nor given notice to the defendant of non-payment by 
Drury and Co. and therefore couid not recover. But the 
Chict Juſtice was of opinion that, under the particular cir- 
cumſtances of the caſe, the ſtrict rule of law might be diſ- 
pnied with, for as the defendant knew, from the beginning 
ot the tranſaction, that Drury and Co. at whoſe houſe the 
note was payable, had no effects of the Greens in their hands, 
55 he had undertaken to guarantee the payment of a debt 
by means of the note, and had provided money for that pur- 
pole, he could not be injured by the delay of the plaintiff, 
rom the third to the ſixth of October; and with reſpect to 


the 
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Gale v. Walſh, 


La. Ter. 


33 Geo. 3. BR. 
5 Ter, Reps. 239. 
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the want of notice, his Lordſhip thought, that as the deferd 
ant had himſelf deſired Drury and Co. to ſent the notes ty 
him for payment, he had either waived the neceſſity of ng 
tice, or at [eaſt mult be conſidered as having had notice by 
anticipation ; and a verdict was found for the plaintiff, 4 
rule having been obtained to ſhew cauſe, why the verdi& 
ſhould not be ſet aſide and a nonſuit entered, and caule ſhewn, 
Per Curlan, That the juſtice of this caſe is with the 
plaintiff, there can be no doubt. The defendant agreed u 
guarantee the payment of a debt by inſtalments; it was cler 
that the Greens were inſolvent, and the meaning of the pu. 
ties was, that in that event the debt ſhould be paid by the 
detendant. The difficulty ariſes from the mode which they 
have choſen, in which the guarantee ſhall take by the in- 
dorſement of a note. The queſtion then is, Whether, whe: 
the guarantee is taken in this ſhape, all the legal conſequence 
do not follow ſo as to limit its generality ? Upon conlid-r:- 
tion, I cannot ſay that they do not follow, and they require: 
demand on the maker, and notice to the indorſer within a rein- 
able time. Now, though there were both in this cale, y:! 
neither was in reaſonable time. The rule of law, theretore, 
mult prevail, and that will diſcharge the defendant. When 
he applies to Drury and Co. and is appriſed that there az 
no effects in their hands, he ſays, © ſend the notes to me, an 
Iwill pay them.” Now this ſcems to be the ſame as laj- 
ing, © If the notes are preſented to you for payment, LI 
pay them.” But this muſt be conſtrued to mean, that it the: 
were duly preſented he would pay them. There is nothin; 
to ſhew that he meant to pay them at whatever time dhe 
ſhould be preſented. The converſation between theſe parts 
ſeems to have been nothing more than an acknowledgment 
by Gouthit, that he was indorſee, and that if the notes wer? 
ſent to him in the regular courſe, they would be paid. . 
we could go beyond this, we might reach the juſtice of ts 
caſe. But, — it is better to adhere to a rule, hon- 
ever ſtrict, than relax it. It ſounds harſh, that a knowl 
bankruptcy ſhould not be equivalent to a demand or notict, 
but the rule is too ſtrong to be diſpenſed with. Hearn, | 
and Rook E, J. agreed. —Rule abſolute. 

In an action againſt the drawer of a foreign bill of et- 
change, the queſtion was, Whether it was neceſſaty to 
prove (1) a proteſt for non- acceptance: and The Court, upon 


isst un 


(1) JJ. Bull. N. P. 278. S. P. The doubt ſeems to have ariſen from 3 al ct 
Salomons v. Stavely, B. R. AM. 24 Geo. 3. Dougl. 68 3. n. 3d Ed. where, in an 48 
on a foreign bill ot exchange, the Court held, on the authority of the precedent d 
Durfter v. Pierce, Lill. Entr. 55. that the omitting to allege in the declaration 057 
foreign bill of exchange a proteſt of the bill, is only matter of ſot m, and Au 
Aken advantage of on a general demurter. a 
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E chants in the caſe of a foreign bill, 
E counſel for the plaintiff, the expediency of making the rule 
W -bſolute in the firſt inſtance, to ſave unneceflary expence z 
nd the rule was then made abſolute. But, on a ſubſequent 
a, the coun'el for the plaintiff wiſhed the rule to be opened 


por, that the { 
E irawee; and the rule was accordingly ſuſpended: but it at- 
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4 motion to enter a non»ſuit, thought the matter ſo clear, on 


the ground of the proteſt being part of the cuſtom of mer- 
Fil. that they ſuggeſted to the 


again, intimating that it would appear, upon the judge's re- 
1 had no effects in the hands of the 


terwards appearing, that this idea was ill founded, the rule to 
enter the non- ſuit was made abſolute. 
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An acceptor of an inland bill of exchange, made payadle Lefiley v. Mine, 


aſter fight, who refuſes payment on the third day of grace, 
is not hable to any charge for the noting of the bill, — This 
was an action by an indorſee of an inland bill of exchange, 
drawn for 200. 75. againſt the acceptor. The bill was dated 
the th of April, 1790, payable fourteen days after fight ; and 
being accepted on the 7th, conſequently became due, allow- 
ng the three days grace, on the 24th, which fell on a Satur- 
day, There was a plea of non-aſſumplit, as to the whole, 
except 204. 75. Gd. and as to that a plea of tenler. On the 
24th, the plaintiff having left the bill at Lockhart's, his bank- 
er's, in Fall-Mall, one of Lockhart's clerks called at the de- 
er dant's houſe with the bill, but the defendant not being at 
home, the clerk left word where the bill lay, that the defend- 
ant might ſend and take it up; which not being done before ſix 
vo clock, it was noted by another clerk at Leckhart's, who 
Wis a notary, Between ſeven and eight o'clock in the even- 
ine, the ſame perſon who firſt went to the defendant's called 
on him again with the bill, in the character of the notary's 
Clerk, when the defendant offered to pay the amount of the 
bill, but refuſed to pay half-a-crown more which was de- 
manded for the notary. Evidence was given that it was uſual 
bey 15. and 6d. for noting and demanding in the city, and 25. 
and d. on the weſt ſide of Temple-bar, where this tranſ- 
action happened. And that by the cuſtom, the acceptor of a 
bill has, during the banking-hours, to diſcharge it in: bur if it 
be not paid by that time, it may be noted: but as to what thoſe 
hanking-hours were, no certainty appeared; they were dit- 
terent at different parts of the town. At all events, however, 
* was admitted, that the ſecond time the clerk called with 
the bill was after the banking hours. Lord KEN VON was 
U opinion at the trial, that the tender of the amount of the 
ill, at any time on the ſame day on which it was payable, 
bas ſulficient; under which direction, the jury found a ver- 
"Ct for the defendant. A rule ni was obtained for ſetting 


de the verdict and granting a new trial, on the ground, 


Wt half-a crown more, the charge of noting, ought to have 
been 


31 Geo. 3. B. R. 
4 Ter. Rep. 176. 
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been tendered, Tux Covar, on granting the rule, (4 
they could not take notice of what were called banking buy, 
but conſidered the main queſtion to be, Whether the ace 
had he whole day to pay the bill in; or, whether it beta 
due on demand at any time on the laſt day ?—Cayſe ux 
afterwards ſhewn. Lord KEXVOxN, Ch. J. The queſta 
here is, On what day, and at what time, the defendant wx 
bound to pay this bill? According to the nature of the con. 
tract, the acceptance was an undertaking to pay the bill a 
the laſt of the three days of grace. Now, unleſs there be 
ſomething in this caſe to diſtinguiſh it from other contrads, 
it muſt be governed by the ſame rules. In the caſe of mar. 
gages, bonds, and a variety of other inſtruments, wherey 
parties oblige themſelves to the performance of certain duie, 
Ks pay money within a certain time, we find the rule ts 


„without any exception, that the party bound has till ti: 
aſt moment of the day to deliver himſelf from the obligation 
by paying (1): therefore the law muſt be the ſame heres 
in other caſes. It may be ſaid, that there is a difference i 
the law, as applicable to contracts and ſorfeitures; but it 
better that there ſhould be one general and invariab'e rul 
for all caſes, and adapted to the underſtanding of all men. 
Now, if a party is to perform a certain thing on a given di 
in order to prevent his incurring the guilt of a crime, as tor 
inſtance, a bankrupt to ſurrender, it is clear, that if he ſu- 
render on the laſt inſtant of the day, it is ſufficient Andi; 
is the common practice for the commiſſioners to attend til 
twelve o'clock at night on ſuch occaſions, if the bankrup 
do not ſurrender before. And in the cafe of bills of exchange 
it cannot be ſaid, that due diligence is uſed if demand de 
made on the day after they become duc. Therefore, it {cea;s 
to me, that, in this cafe, the plaintiff was endeavouring t. 
impoſe terms which are not warranted, But even if there 
any ditference between bills of exchange and other contracts 
in this reſpect, and that, for reaſons which have not deen 
ſtated, the party has not the whole day to pay the forme!; 
the objections made by the defendant's counſel are decile, 
There could be na proteſt of an inland bill of exchans? bore 
the ſtatute of William; and that ſtatute, oniy gives a pri 
un bills payable at a certain number of days atter date, wore 
this is a bill payable e days after fight, upon wwhic) the 

>, And even in caſes to which that (is 
tute does apply, it ſays expreſsly, that the holder may proien 
the bill after the expiratim of three days after the bill become 
due; then it is that the power to proteſt ariſes; but here, !? 
plaintiff noted the bill (which is a preliminary ſep to © 


— 
1 —— 


— — 


(1) Ludſen \ Farton. 1 Ral, Ref. 189. Kabel r. Jung i 7 9 287. Yu 
2:2. fl. 466. ; and Suk, 575. 
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ptoteſt) before that time. The acceptor, in this ciſe, un- 
C doubtcdly was obliged to go to the holder of the bill when 
ir hecame due; and if he did not at that time tender the 
amount of the bill, the owner might have commenced an 
action againſt him without demanding payment : but in this 
E caſe, the acceptor tendered the money within the time 
allowed him by the law. And if we were driven to the ne- 
ceſſity of — the amount of the tender under the 
ſtatute, in point of fact, there was a tender of 6d. which is 
the exact ſum given by the ſtatute in the caſe of proteſting 
inland bills of exchange. Therefore, in every view of this 
caſe, I am of opinion, that the detend int did every thing that 
the law required ot him, and that the plaintiff is not entitled 
to recover. ASHHURST, J. agreed. BULLER, J. As to the 
erent of this rule, I moſt thoroughly concur in opinion with 
the Court. But I cannot refrain fr:m expreſſing my diſſent to 
what has fallen from my Lord, reſpecting the time when the 
tayment of bills of exchange may be enforced. The rule, as 
io the time of paying rent, or any of the other caſes men- 
tioned by m lord. cannot, I think, apply to this caſe. But 
one of the plaintiff's counſel has correctly ſtated the nature ot 
the acceptor's undertaking, which 1s, to pay the bill, on de- 
nand, on any part of the third day of grace ; and that rule is 
now ſo well eſtabliſhed, that it will be extremely dangerous to 
depart from it. With regard to foreign bills of exchange, all 
the books agree, that the proteſt muſt be made on the laſt 
day of grace: now that ſuppoſes a default in payment, for a 
proteſt cannot exiſt unleſs default be made. But it the party 
has till the laſt moment of the day to pay the bill, the pro- 
teſt cannot be made on that day. Therefore, the uſage on 
bills of exchange is eſtabliſhed; they are payable any time 
on the laſt day of grace on demand, provided that demand 
de made within reaſonable hours. A demand at a very 
early hour of the day, at two or three o'clock in the morn- 
ing, would be at an unreaſonable hour: but, on the other 
hand, to ſay that the demand ſhould be poſtponed till mid- 
night, would be to eſtabliſh a rule attended with miſchievous 
conſequences. If this caſe were to be governed by any ana- 
logy to the demand of rent, payment of the bill of exchange 
could not be demanded till ſun-ſet ; and if ſo, the ſituation of 
dankers would be extremely hazardous; for they would 
then be obliged to ſend out their clerks at night with bills to 
2 very conſiderable amount, all of which muſt be preſented 
within a ſhort ſpace of time, though to houſcs in different 
parts of the town, However, this conſideration need not be 
tunher purſued for the determination of this caſe: for this 
fule muſt be diſcharged, in whatever view it is confadered. 
Even if this had been a foreign bill of exchange, there would 

ve been no pretence for the demand which the plaintiff 

Vor. II. Ff made. 
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made. Tt was properly ſaid, by one of the v itneſſes, that ii 
fees of the notary are for nat ing and demanding. In maki 

a proteſt, there are three things to be done; the nating, d. 
manding, and drawing up the proteſt. The noting is . 
known in the law, as diſtinguiſhed from the proicſt; i 
merely a preliminary ſtep to the proteſt, and has grown iny 
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| practice within theſe tew years. But in this caſe, the to- legal cn 
| tary's clerk made a note on the bill merely for his own con- ſider th 
venience; only to ſave himſelf trouble, in the ſame manner plaintif 
as bankers” clerks frequently write on the bill, “ Received defends 

| the contents,“ even before they go out of their mate! dorſee. 
| office; and which words are afterwards ſtruck out, if tic indorſe 
bill be not paid. The next, and the material part, is the payme! 

making of the demand : the party, making the demand, muſ this. 

have authority to receive the money; and in caſe that is r. tiff mi; 

fuſed, the drawing up of the proteſt is mere matter of for recove 

| but if the perſon, on whom the demand is made, be ready ts uſed fo 
| pay the amount of the bill, he does all that the law require parties 
of him. Therefore, it this had been the caſe of a ſoteig made xo 

bill of exchange, the defendant would not have been liabe the deft 

to pay the fees of proteſting, becauſe he was ready to pay have b 

when the demand was made. It is material too to condder held in 

by whom the demand was made in this caſe; I am not fa declara 

tisfied that it was a proper demand, for it was only made by it. B. 

the banker's clark. The demand of a foreign bill muſt be of his 

made by a notary public; to whom credit is given, becauſe are bot 

he is a public othkcer. However, in this caſe there could be ſtated, 

no proteſt at all: it is clear that, at common law, no prote!: caſes, 1 

was required on an inland bill of exchange ; it is only made plainti 

under the ſtatute of I illiam, which does not apply to this thewn 

caſe, for the reaſons already given. GRosE, J. agreed. a preſi 

Rule diſcharged. withor 

. the feo 

e Cc 

The Remedy of the Holder for NM It 

iy of the Helder for Non-payment. preſen 

the dr: 

bop 4. Hay- The plaintiff declared on a promiſſory-rote made by oe be re; 

ward, Mic. Ter. Calling, payable to the plaintiff or order, and afterwards in. nct be 

— 27%. 470. dorſed by him to the defendant, who afterwards re-indories credit 

it to the plaintiff again. After verdict for the plaimiff 0 Thy 

the general iſſue, a motion was made in arreſt of judgment: car 

0 


upon the ground that nothing appeared to be due to the plait- | 
tiff on his own ſhewing ; for the defendant would be init My 10 
to recover back again the identical ſum from the plaintiff to! ne W 


which he had now obtained a verdict againſt the detendant Nover 
and therefore, as this would introduce a circuity of action, Gay th 
which the law does nor permit, the declaration was bad upon — 
| the face of it. After cauſe ſhewn, PER CURIAM It's 1 
| | "5 jayariat 
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W invariable rule, that every plaintiff muſt, on his own ſtating 

te caſe, ſhew ſufficient to intitle him to recover judg- 

ment againſt the defendant. And it is a rele equally clear, 
that every inſtrument ought to be declared on according to its 
eg l import. On the face of the decla ation, he has ſtated 
the note, as a legal exiſting note, and the indor;ements as 
legal exiſting indorſements ; we are, therefore, bound to con- 
ſider them to be ſo. Then the caſe ſtands thus; that he, the 
plaintiff, being the original indorſer of the note, calls on the 
defendant, who appears on the record to be a ſubſequent in- 
dorſee, And nothing can be clearer in law than, that an 
indorſee may reſort to either of the preceding indorſers for 
payment: 8 the preſent action is an attempt to reverſe 
this. I admit, that a caſe might happen in which the plain- 
tf might have ſtated, that he was ſubſtantially entitled to 
recover on this note, e. g. that his own name was originally 
uſed for form only, and that it was under ſtood, by all the 
parties to the inſtrument, that the note, though nominally 
made payable to the plaintiff, was ſubſtantially to be paid to 
the defendant : but if ſuch were the caſe, the note ſhould 
have been declared on according to its legal import; as was 
held in Minet v. Gibſon (1). A name may be omitted in the 
declaration, if the legal operation of the inſtrument requires 
it, But, in this caſe, the plaintiff has ſtated facts ſubverſive 
of his title: and, on a motion in arreſt of judgment, we 
are bound to look at the title which the plaintiff himſelf has 
ſtated, beyond which, no preſumption can be admitted. The 
caſes, where preſumption has been allowed, are, where the 
plaintiff has ſtated a caſe defective in form, not where he has 
ſhewn a title defective in itſelf. The caſe commonly put of 
a preſumpaon after verdict, is where a feoffment is pleaded 
without livery ; there a livery is implied as making a part of 
the feoffment. But if the title be defeCtive on the face of it, 
e Court cannot ſuſtain the judgment, Judgment arreſted. 


tne drawer, although the time of payment is not come: an 
lie reaſon is this; that what the drawer had undertaken has 
not been performed, the drawee not having given him the 
credit, which was the ground of the contract. 


chargeable on an indorſer, who is ſued, till the appearance- 
hy of the return.—The indorſer of a bill, obtained a rule 
" to ſtay proceedings, on payment of the debt and coſts of 
the writ, The caſe was: that, on Saturday, the 1oth of 
November, the defendant was ſerved with proceſs: on Mon- 


day the 12th, payment was tendered; but the attorney ſaid, 


3 <— 


Ante, p. 360, 
fer a 
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Ic is ſettled, that if a bill of exchange is not accepted on Milfed ov. 
preſentment, an action on the bill will lie immediately againſt Mayor, Hil. Ter, 
d 19 Geo. 3. BR, 

1 Doug. $5- 


The coſts of a declaration againſt the drawer, are not Golding v. 
Grace, Hil. T. 
11 Geo, 3 C. B. 
2 Black. 749. 
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he was drawing declarations againſt the drawer and in{-:'v, ber! 
and muſt alſo be paid for them; and it was apo. that if the mins 
declaration was to be paid for, the plaintiff 's attorney wy © other 
entitled to be paid for both. Bur THE Covar held, tht anne 
though a declaration may be delivered de bene efſe, on the agaiad 
return-day, and it ſhall he good for many purpoſes; ye, Ru 
being in Crone of the plaintiff to expedite his cauſe, it can. Thi 
not be delivered ſo as to charge the defendant with paying at the 
for the declaration, till the appearance-day, which was Ng Infoly 
vember 15th, for the four days of grace are allowed tothe nf dre 
defendant to make an end of the cauſe, by payment of ti, the latt 
debt or otherwiſe. And if this practice were to be counte. of 1h 
nanced, an attorney might _ the ſervice of the ut fl ceptor, 
the night before the return, and charge the defendant with ing ob 
the coſts of the declaration, as well as the proceſs. Rule ab- [himp, 
ſolute. the am 
Smith v, Wood. If ſeparate actions be brought againſt the acceptor and ſendan 
co.k, and the indorſers of a bill, the Court will ſtay proceedings agaiaf It was 
CON Dudley, any of the indorſers, on payment of the bill and colts of of cul 
32 Geo, z. B. R that action; but not againſt the acceptor, without payment in exec 
+ Ter. Rejr. 691. of coſts in all the actions. — The firſt of theſe was, an 18ion liable 1 


by the holder againſt the drawer of a bill; the ſecond, again KENY 
one of the indorſers. There was alſo another action peid- was n. 


ing, by the ſame plaintiff, againſt another indorſer; and 4 though 

fourth action againſt the acceptor, who had refuſed payment tachior 

A rule aii was obtained, on behalf of ¶cadcoct and Dudiy, when | 

why, upon payment of the amount of the bill, and the colts of acti 

of theſe two actions, all proccedings ſhould not be ftaid withou 

againſt them. "The plaintiff inſiſted, that the coſts of the LER, | 

other actions ſhould alſo have been paid. But ER Ces. would 

That is only neceſſary, when the application for ſtaying pro- the hc 

ccedings comes from the acceptor, who is the original de- withou 

faulter, and againſt whom all the coſts occaſioned by his &- It h 

fault may be recovered. —Rule abſolute. part of 

Hayiing .Mull- The holder of a bill of exchange may ſue a ſubſequent the wh 
hall, Mic. Ter. indorſee, notwithſtanding he has ine ffectually taken in ex0- ant dre 
2 Bist. 3 ©B. cution the body of a prior indorſer, and afterwards fer hin or ord 
nat liberty.—A bill was indorſed by Sheridan to Boon, and by paid | 

him to the plaintiff: he ſued Boon, and took him in execution, xerdid 

but diſcharged him upon a letter of licence: he then ſued a rule 

Sheridan, for whom the defendant became bail; and upen atter e 

this aCtion, it was infiſted, that the debt was ſatisfied by the Theſe 
impriſonment of Boon. Sxo PER Cur, The bill-holver ing th 

hs a right to ſue all the indorſers till the bill is ſatisfied: each are me 

indorſer is independent of the reſt : the law ſo higlly regards nty fe 


the liberty of the ſubject, that the taking his body in exccu- fe bil 
tion by ca. fa. is, with reſpect to him, a full ſatisfaction 0! ers, th 
die = but it only operates as a diſcharge to the identical there ! 
perſon ſo unpriſoned: it does not diſcharge even his god perſon 

41157 
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lore, ber his death; by the ſtatute of Fac. 1. the remedy ſtill re- 
tif the uns in force (after his death or diſcharge) againſt every 
y vn her indorſer, notwithſtanding this ineflective ca. /a. in like 
d, that E .anncr as if the plaintiff had ſued out an unproductive fi. fa. 
on the 2gaiaſt Bion, elſe two ſecurities would not be better than one. 
; Je Rule to ſtay proceedings on payment of debt and coſts. 


{ Can- The acceptor of a bili having been charged in execution, Macdonald +, 
Jaying it the ſuit of the holder, and afterwards diſcharged under the 1 Ry 

$ Noe Inſolvent Act, does not exonerate the drawer.— The plain- 3 co. 1 B R 
to the if drew a bill of exchange for 20/. on the defendant, which 4 27 & 8:5 


of tle the latter accepted; and which afterwards got into the hands 
unte. of Thompſon ; who recovered againſt the defendant, as ac- 
rit til ceptor, and charged him in execution. Ihe defendant hav- 
with ing obtained his diſcharge under the Lords' Act, in that ſuit, 
e ab. Ihempſen then ſued this plaintiff as drawer, and recovered 
the amount of the bill; on which the plaintiff ſued the de- 
2 fendant, on his acceptance, and charged him in execution, 
Tail li was contended, on a rule to diſcharge the defendant out 
ts of of cuſtody, that he had ſatisfied the debt by being charged 
ment in execution at the ſuit of Thompſon, and that he was not 
tion liable to be ſued again for the ſame ſum. SED PER LORD 
int Krxyox, Ch. J. Nothing can be clearer than that this 
end- was not a ſatisfaction of the debt as between theſe parties, 
nd 4 though it was as to Thompſon, It was a mere formal ſutiſ- 
nent, faction, even to the holder, not like actual payment; and 
ule; when this plaintiff was obliged to pay the bill, a new cauſe 
colts of action aroſe againſt the defendant, which he might enforce 
ſtaid without regard to what paſſed in the former action. Bun- 
| the LER, J. The conſequence of the defendant's not being hable 
1 would be this, that, becauſe the drawer was obliged to pay 
pro- the holder of the bill, the acceptor would be dilcharged 
(de :hout paying either.——Rule diſcharged, 

be- It has been and that, although an indorſer may have paid Johnſon v. 
part of the money, the indorſee may, nevertheleſs, recover Sc Ea. Ter. 
| : . . . 1 - Veo. 3 C. B. 
nent the whole ſum in the bill againſt the drawer.— The detend- ; ;r-,/. 262. 
Re- ant drew a bill of exchange for 1000/.; in favour of Benſon, 
him or order, and Benſon indorſed it over to the plaintiff: Benſon 
| by paid the plaintiff 2321. notwithſtanding which, he took a 
jon, verdict againſt the defendant for the whole 100; and upon 
ſued a rule ui, for a new trial, upon this ground, IHE Court, 
ater cauſe ſhewn, denied the new trial. Lp. Cu. J. PRArr, 
theſe contracts are, in their nature, negotiable bills, paſſ- 
ing through the hands of divers perſons; and th. ugh there 
are many indorſements on the bill, yet there is but one ſecu- 
nity fer one ſum of money, and he who has the poſſeſſion of 
de bill may bring his action; where there are many indorſ- 
ers, the indorſees have a right of action in ſucceſhon ; but 
faere is but one right of action, under tue bill, againſt one 
Ferlon at one and the ſame time: the bill being in one in- 
514 garſee's 
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dorſec's hands, the indorſer pays a part, and the object 
is, that this ought to be conſidered as a payment tor the 
drawer; but J think it is otherwiſe, becauſe the indorfer 
no ſervant, nor is agent to the drawer. If Benſon had paid the 
whole 1000. to the plaintiff, and Benſon's name had nat bern 
ſtruck out, and an action had been brought in the lui, 
name, will you ſay the action will not lie? The bib 
ſecurity for every indorſer, as ceſtui que truſt; it is plan, 
that the plaintiff has a right to recover the whole money; 
and when he receives it, he will have received 2320. of Ha. 
ſon's money. The defendant has no reaſon to complain, 
BATHURST, J. You cannot ſplit the bill, ſo as to ſubject the 
party to different actions. GovLD, J. When the defendant 
has paid the 1000. there is an end of the contract: when !le 
drawer of a bill has paid part, you may indorſe it over fo 
the reſidue, otherwiſe not, becauſe it would ſubject hum i 
a variety of aCtions (1), 
Brown v. Searles, But it has been, in another caſe, determined, that if tt! 
Mic. Ter. indorſee of a bill of exchange receive part of the content 
24 Geo. 3. C. B. a 
1 Ila Black, 88, From the drawer, he cannot recover more than the relidue 
from the acceptor. — This was aſſumpſit by the indurice of a 
bill of exchange againſt the acceptor : the bill was drawn 
for 95“. 185, by one Seymour, on the defendant, payable to hi 
own order; by him indorſed to the plaintiff, and accepted by 
the defendant, after it became due. Seymour, the drawe', 
paid the plaintiff 60/. 10s. as part of the contents; the d. 
fendant paid the reudue, with intereſt, into court, and pleadel 
the general iſſue : the plaintiff, however, proceetled, and 
after a verdict for thę defemlant, with liberty to the plant 
to move to enter a verdict for him, he contended, that he 
accept nce having made the defendant liable for the whole, 
and a perſonal contract not being diviſible, he was intitl 
to recover, and to ſtand as a truſtee for the drawer ; BUT 
THE Cour held otherwiſe. LoRxD LovuGnBorovch, 
When a bill of exchange is drawn, the drawer orders de 
acceptor to pay ſo much of his money ta a third perſon; bu 
if he an ticipates the acceptor, and pays the money himielt, 
he thereby releaſes the acceptor from his undertaking; '0 
that, it the acceptor were to pay the bill, after notice gen 
him, that the drawer had already paid it, an action would 
lie for the drawer againſt the acceptor, to recover back te 
money ſo paid. Great miſchief would enſue on accommo- 
dation bills, if, after a bill had been taken up by the drawe\ 
the acceptor ſhould be liable to be called upon for payne 
GovLD, J. The doctrine contended for would go the lengt 


— — 


(1) Mr. Juſtice WII sow, in the following caſe of Brewn v. Seariery I — 
Black. 90. conſidered the above report as very inaccurate, and was much U 


" 


doubt the authority. 
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e ol proving, that the holder of a bill having received the 
r the whole money from the drawer, might recover it again 
{er is tom the acceptor. W1LsoN, J. In Fohnſon v. Kennion, 
id the Gmld, J. ſaid, that where the defendant had paid the amount 
been of the bill, there is an end of the contract: now, in this. caſe, 
1 F. the drawer having paid part, and the acceptor the reſidue, 
2 te contract was at an end, the acceptor being the agent of 
plan, the drawer : there alſo, Gould, J. ſaid, where the drawer of 
mer; 2 bill has paid part, you may indorſe it over for the reſidue ; 
Her- but that is for the protection of the indorſee: here the plain- 
plan. i# knew how much was due; no ſuch ſpecial indorſement 
t the was neceſſary. Rule refuſed. 


So in this caſe, which was an action againſt the acceptor, Pierſon v. Dun- 
upon a bill for 300. the plaintiff took a verdict for the whole _— a 
um: the defendant filed a bill againſt him in the Exchequer; cas. — 4 — 
and he admitted in his anſwer, that he had previouſly received 
189. from the drawer : this /inter alia) was offered as a 
ground for a new trial; and, after cauſe ſhewn, Lord 


MANSFIELD ſaid, «The verdict is certainly taken for 1801. 


| „ more than was due; there was no admiſſion of this pay- 
: Of a « ment at the trial, which was very wrong, and has been 
rang & the occaſion of filing a bill in the Exchequer, therefore . 
0 dis « there ought to be a deduCtion of the money received, and 
ed by & a proportionable part of the intereſt, together with all the 
wer, © cofts in the Exchequer,” and though the court diſcharged 
e c the rule for a new trial (1), they made the plaintiffs remit 
eaded the 180/, with intereſt (2) upon it, from the time it was paid, 
and and pay the coſts of the bill, and anſwer, in the Exchequer, 
nin lf a foreign bill of exchange be returned diſhonoured, the Mellik et al. ». 
t lle drawer is liable for the whole amount of the re-exchange,— and 
hole, —A bill was drawn in London upon Paris, and negociated 3; Geo, 3. CB. 
titled through Holland : before it became due the French Govern- 21Hen, Black. 378. 
BUT ment prohibited the payment of any bill drawn in England; 
UGH, in conſequence of which, it was dithonoured, and ſent back 
s ie fhrough the different hands by which it had before been nego- 
; ut cated, to London: the reexchange between Paris and Hol- 
nielt, land raiſed the bill from 603/. 19s. 10d. to 9130. 45. 3d. 
13 10 which the plaintiff (the payee) paid; and upon an action 
zen brought by him againſt the drawer, he recovered for the 
ould whole ſum. Afterwards a new trial was moved for, upon 
the tie ground that the defendant was not liable for the loſs 
mo- on the re- exchange. LD. CH. J. EYRE, I fee no diſtince 
we, tion between this caſe and the common one of a bill being 
nent. retuled payment. The drawer muſt pay for all the conſe- 
ng quences of the non-payment, and the loſs on the re-ex» 


— 
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change is part of the damages ariſing from the contract not 


(7) Ses 373, ſupra 
2 For the rule as to computing * ſee Rebinſon v. Blard, vol, I. p. 313. 
p 


being 
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being performed. BuLLER N 
takes that the bill iſhall be pai 5 ran if 7 I. 2 — 
It 15 not neceſſary for the holder to inquire for what 1 ry 
it is not paid; and, if the holder has been guilty of no 2 * 
the drawer is anſwerable for the amount of the bill, 3 _— 
he is liable {or the bill, | © be bi 2 T2 9 
x lor t „he muſt alſo be liable for the re-ex- In d 
change, which is a conſequence of the bill not being 4 a 
Harn, J. He who undertakes for the act of _— 1797, 
undertakes that it ſhall be done at all events. Rule Tele! p TT 
Avriol «al The charge of 10s. per pagoda on a bill returned . * D 
mg re =" teſted from ludia 1s : R : ä Jahn 
27 Geo. 4. BR. | not exceſſive, though it was taken in © 
2 Ter. Rep. 32. Payment here at the rate of 6s. 64. per pagoda.—On a mo 17 
tion to ſet aſide a writ of inquiry for exceſſive damages p 1 110. 
appeared that the plaintiffs were the indorſees of a bill Cem « = 
charge drawn here by G. Campbell, for 2,800 ſtar pa os 4 wh 
payable to the defendant, or order, and directed iO 0 15 2 6 + 
bry, eſq. at Madras: the plaintiffs diſcounted the bill, goa 6 4 
e then current price of the exchange, which was 6s, I « 720 
| pagoda: they ſentir to Madras, from whence it was returned q jp 
to England, proteſted for non- acceptance and alſo for non. 4 
* on which the plaintiffs demanded and dernen 0 72 
Eager rate - 10s. per pagoda, and 5l. per cent from the ex- « {or 
, piration of thirty days after notice to the defendant of its « oft 
being returned. On ſhewing cavſe, it appeared, that the 6 4 
wings, as well as the particular agreement of the defendant 6 5 
ad been proved before the jury, to charge at the rate of ic « f 
per pagoda, for bills returned from India proteſted, and 5! « _ 
| per cent after thirty days notice to the defendant of * 6 2 
A parents winch included all incidental charges. BLI EB. |. q nh 
: — = e - Benſon v. Parry, at Hereford, ſummer allizes ma 
780, this Court, on a motion for a new trial, were unani- © teſt 
_—_ of opinion, that extra-charges might be allowed 0 
thoug they amounted to more than 5. per cent, it they Wi 6 2 
fair and reaſonable, and not as a colour for . This tid þ 
doctrine was again recognized in two nfs prius calcs (i) rd; 
that it is now clearly ſeitled, that the party is intitled to take en 
not only 5. per cent for legal intereſt, but alſo a reaſonable {un a = 
for remitting and other neceſſary incidental expences. Hes al 
it is admitted, that the conſtant courſe with ref ect to bills ſu - 
ra proteſted from India has been to low at tlie rate be © 
10s. per pagoda, which includes intereſt, exchange, 4% the ſu 
: THE] 
—— date, | 
with" —— tam v. Fenn, & t. after H. 1786. B. R. Con. bott, BORO 
try banker, uſed to dif an pr for uſury, it appeared, that the detendant, 4c. as fol 
taking cl. per cent ——— — for various correſpondents u den gg the f 
8 any reference to the time IN — ale dum 
ge's direction, there waz a verdict tor the defendaat. , oa. 
all auth 
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all other charges. There cannot, therefore, be any colour 
for ſaying that this tranſaction is uſurious. GROSE, J. The 
line which has been taken is, that if the ſum charged be not 
4 colour or 2 ſcreen for uſury, but is only fair and reaſon- 
able, it ought to be allowed.—Rule diſcharged. 

In debt on a bond, dated Fort William, Bengal, March 14th, one Church. 
1587, in the penalty of 4,470. 25. 2d. of lawtul money of E.. Ter. 
Great-Britain, it appeared, that the defendant, and one V. C. 29 Geo. CK. 
and D. S. were jouatly and ſcverally bound to the plaintiff, * 
7:bn Orr, captain in the military ſervice of the Eaſt-India 
Company, on their Madras ettabliſhment ; and the condiuon 
was | after reciting © that V. C. had received from the plain- 
« tiff 6,017 ſtar pagodas of lawful money of Madras, fer 
4 which he was to have obtained and given 10 _ plaintiff 
* bills of exchange, to be drawn by the right honourable 
the governor in council of Fort William, in Bengal, 
« grill rv upon the honourable court of direflors of the 
* /aid united company of merchants of England; which bills 
« he had not obtained or given, but, inſtead thereof, had 
granted two ſets of his own private bills upon Meſſrs. Baillie, 
& Pecock, and Co. payable to the order of the ſaid plaintiff, 
for 2,044. 3s. 4d. payable three hundred and ſixty-five days 
« after ſight thereof, and the other for 190/. 18. gd. pay- 
* able tour months after fight thereof; and, that to = the 
due acceptance and payment of ſuch bills, they had undertaken 
to become bound, that in the event of the ſaid bills being 
« proteſied for non-acceptance and non-payment, that they 
& would, upon the producing of each ſuch bill, with its proteſt, 
& well and truly pay to the ſaid plaintiff, or his order, if de- 
* manded in England, the full amount of ſuch bills ſo pro- 
* teſted, together with intere/? thereupon, of Sl. per centum 
per annum, from the day of the date of ſuch bills, up te the 
* day ſuch payment * by way of penalty J, that the afore- 
tad bills ſhould be duly and faithfully accepted and paid, ac- 
c:rding to the tenor thereof reſpetiively. At the trial, a 
verdict was found for the plainuff, on both the iſſues; and an 
vider of niſi prius being made, © that, with the conſent of 
all parties, a verdict ſhould be found for the plaintiff, for the 
lum of 1,459“. 135. and 40s. colts; ſubject to the opinion of 
the court, whether he bought to recover that tum, or only 
the ſum of 1,275/. 16s. 34. &. The queſtion was, WHE- 
THER intereſt on the bills was to be charged from the day of the 
date, or from the day when they became due?—LorD LovGn- 
Z0ROUGH pronounced the unanimous opinion of the Court, 
a5 follows: it was argued, that the verdict ought to go to 
de full extent, becaulg by agreement of the parties the 

mages were liquidated, and that this was not in the nature 
n common penalty, but the damages being aſcertained, 
ailicr a court of law not of equity would relieve, But 1 


Ruſſel et al. v. 
Hankey et al. 
Mic. Ter. 

35 Co. 3. B. R. 
6 Tc. Rep. 12. 
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do not go on the denomination given by the ini. 1ment, 6 
whatever that may be; in this caſe there could 1 by ay 'd. 
ſibility, have been an agreement for liquidated damages in 
can only be, where there is an engagement for the p:rſyrmans 
certain atts, the not doing of which would be an injury to 1, i 
the parties; or to guard againſt the performance of atts, which, 
if done, would alſo be injurious. In ſuch caſes, an eſtimate of 
the damages may be made by a jury, or by a previon 
agreement between the parties, who may foreſce the conf. 
quences of a breach of the engagement, and ſtipulate accorl. 
angly. But where the queſiton is concerning the nom-paymut 
of money in circumſtances like the preſent, the law having by 
peſitive rules fixed the rate of intereſt, has buunded the mec(ur, 
4 damages: atherwiſe the law might be eluded by the partir, 

t may often, indeed, happen. that the damages fu ained by 
a party contracting, by the non-payment of money at tle 
time agreed on, may, by the particular arrangement of h 
affairs, be greater than the compenſation recovered, by com- 
puting the intereſt: but where money has a real rate d 
intereſt and value, the other party is not to be compellal to 
pay more than the law has declared to be ſuch rate and 
. For theſe reaſons, therefore, we think that value 
muſt be calculated from the times when the bills became due: 
that the verdict mult, therefore, be reduced, and entered tor 
the leſſer ſum. 

A banker in London, if he give up a bill to the acceptor 
upon receiving a check upon a banker for the amount, al- 
though it turn out that ſuch check is diſhonoured, is n0t 
liable as for negligence, —At the trial of this cauſe, winch 
was a ſpecial action on the caſe, the facts were ſtated to be 
theſe : that the defendants were bankers in London, in cor- 
reſpondence with the plaintiffs, their cuſtomers in the coun- 
try; that the bills in queſtion, which had been indorſed to 
the plaintiffs, in che courſe of negociation had been trant- 
mitted by them to the defendants, in order to obtain payment 
from the acceptor, who reſided in London, and to carry the 
amount to the account of the plaintiffs; that the defendants 
accordingly tendered the bills to the acceptor for payment, 
when he gave them a check upon a banker in London for 
the amount, upon the receipt of which check they delivered 
up to the acceptor the bills in queſtion. It tutned out that 
the check was diſhonoured, the perſon on whom it w® 
drawn having no account with the drawer. Upon theſe fact 
which were nor diſputed, the plaintiffs contended that the de 
fendants had been guilty of negligence in giving up the bills f 
the check they had received in payggent, without previoully 
inquiring whether or not the — 2 would be honoured— 
Lord Kenyon was clearly of opinion, that the deſend ns 


had only done what was uſual in the ordinary courſe 9 
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| trade and buſineſs of bankers, and therefore, that they onglit 
not to be anſwerable for the event, and the plaintiffs were 


nonſuited. It was afterwards moved to ſet. aſide the non- 
ſuit, BUT PER Cur. We dare not even grant a rule to ſhew 
cauſe, as it would be putting the whole trade of London in 
{uſpenſe pending it. There is no ground to impute negli- 
gence to the defendants.— Rule refuſed. 


Pleadings. 


A promiſſory- note, payable on a contingency, cannot be carlos v. Fan- 
declared on as a promiſſory- note within the ſtatute 3 and 4 court, in Error, 
Ann, c. 9. — This action was brought in the court of Com- angry 3 BR. 
mon Pleas: the firſt count of the declaration alleged, that; Jo. K. 482. 
the defendant (below) in the life-time of A. Fancourt, the 
late wife of the plaintiff (below), on the 27th of July, 1786, 
nade and figned his certain note in writing, commonly called a 
promiſſery-nate, and thereby promiſed to pay to the ſaid A. Fan- 
court, hen being the plaintiff's wife, the ſum of 100. « out of his, 
the ſaid defendant” s, money that ſhould ariſe from his reverſion a 
43), when fold.” and delivered he ſaid note to the ſaid A. F. 
whereby, cc. and by force of the flatute in ſuch caſe mide and 
provided, the ſaid defendant became liable, &c. concluding with 
an averinent, that the ſaid reverſion of the ſaid 434. was ſold 
before the ſuing forth of the original writ, &c. The de- 
tendant ſuffered judgment to go by default; and a general 
judgment was entered up on the whole declaration. A writ 
of error was then brought; and the plaintiff in error aſſigned 
fur error, that there was a general judgment on all the 
counts in the declaration, the fir/? of which was founded on a 
Juppeſed promiſſory- note, as a note within the ſtature, whereas 
it was not @ note within the ſtatute, but a contingent note; and 
uncertain whether or not it would ever become payable, and 
was therefore void in law; and that it did not appear to be 
gen for value received, &c. - LoRD KEN VON, Ch. J. The 
queſtion in this caſe is not, whether the plaintiff in error, 
who may have promiſed, for a valuable contideration, to pay 
to the defendant a certain tum of money on an event, whic 
has fince happened, is or is not bound to perform that pro- 
mile? It this promiſe were made on a conlideration, there 
is no doubt but that an action might be maintained on it, as 
on a ſpecial agreement: but the queſtion now before the 
court is, Whether or not the note ſet forth upon the record 
can be declared on as a negotiable ſecurity, under the ſtatute 
J and 4 Anne, c. 9.? The object of that act was to put 


. promiſſory-notes on the ſame footing with bills of exchange, 


in every reſpect. It would perplex the commercial tranſ- 
«tions of mankind, if paper ſecurities of this kind — 
| | | iſſue 
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iſſued out into the world incumbered with conditions 20k 
contingencies; and if the perſons to whom they were off: 
in negociation were obliged to inquire when theſe uncenun 
events would probably be reduced to a certainty, It hy 
been admitted, in the argument, that if this were a hill at 
exchange the declaration could not be ſupported : many ca, 
indeed, were cited by the counſel on the other fide, to prove 
that poſition, to which may be added another in 2 Lord Ag. 
mond, 1361. where it was decided, that a bill which wes us 
payable at all events, could not be conſidered as à bill of «x. 
change: and this admiſhon by the counſel tor the defendu! 
in error is deciſive of this caſe; for there is no differente iy 
this reſpect between promiſſory- notes and bills of exchange; 
they both ſtand ix par: ratione. If we were to render this 
point in the leaſt doubtful, we ſhould ſhake the foundutioa 
of that which has been conſidered as clear law ever ſincc e 
time of Lord Holt. 1 am, therefore, clearly of opinion, that 
this note cannot be declared upon as a negotiable inſtrument; 
at the ſame time I have no doubt but that an action niight 
be framed on it as on a ſpecial agreement. The juſtice of 
the caſe is certainly with the defendant in error: but ue 
muſt not tranſgreſs the legal limits of the law, in order to 
decide according to conſcience and equity. We nced have 
no reluctance in reverſing the judgment of the Common 
Pleas, becauſe as this was a judgment by default, that cour 
had no opportunity of exerciſing their judgment upon thi 
queſtion. ASHHURST, J. Before the ſtatute of Anne, pro- 
miſſory-notes were not aſſignable as choſes in action, not 
could actions have been brought on them, becauſe the con- 
fiderations do not appear on them ; and it was to anſwer the 
purpoſes of commerce that thoſe notes were put by the fi- 
tute on the ſame footing with bills of exchange. Then they 
cannot reſt on a better footing than bills ot exchange, but 
mult ſtand or fall on the ſame rules by which dills ot 
exchange are governed. Certainty is a great object in 
commercial inſtruments; and unleſs they carry their own 
validity on the face of them, they are not negotiable; on 
that ground, bills of exchange, which are only payable on 2 
contingency, are not negotiable, becauſe it dues not appear 
on the face of them, whether or not they will ever be paid. 
The ſame rule, then, that governs bills of exchange in this 
reſpect, mult alſo govern promiſfory-notes. And, therefore, 
though this might have been declared on as a ſpecial agree” 
ment, ſtating the conſideration for the promiſe, and the ſale 0! 
the reverſion of 43/. yet this action cannot be manta! 

GRoSE, JI. If this had been a bill of exchange, the dec'ars- 
tion drawn on it as on a bill within the cuſtom of met. 
chants, would have been bad, becauſe the money w35 only 
to be paid on a contingency, Then, if tlie plaintiff * 
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pad declared on this as on a ſpecial contract, he ſhould have 


ns 
oo thewn not only that there was a conſideration for the pro- 
cena E riſe, but alſo that the reverſion was fold for at leaſt 10/.; 
It as whereas, here it is merely averred, that the reverſion was 
hill at fold, without ſaying for how much. In whatever way, there- 
' Calls, fore, this queſtion is conſidered, the declaration cannot be 
prove ſupported. — Judgment reverſed. | 
Ah. le is not neceſſary in a declaration on a bill of exchange, church . 
25 not to aver that the maker delivered it: it is ſufficient to ſtate that Gardner, EA. Ter. 
pf ex- he made it, This was an action on a bill of exchange by r 
, . 4 Ter. Ran. 546. 
dave the payee, againſt one of the acceptors. The declaration 
I" ſtated, that . Bavin, on, &c. made his certain bill of ex- 
ang; change in writing, dated, &c. directed to the defendant, and 
er this 7. Gough, requeſting them to pay to the plaintiff, ur order, 
dation 190. gs. 4d. which bill the defendant and F. Gough accepted, 
ce the Kc. by reaſon whereof, and according to the cuſtom and law 
v that of merchants, the defendant _— Gough became jointly 
ment; liable to pay to the plaintiff the ſaid ſum, &c. and being ſo 
mig liable, the defendant, in conſideration thereof, on, &c. under- ; 
ce of took, &c. To this the defendant demurred ſpecially, and 
ut we ſhewed for cauſe, that it is not alleged in the declaration, nor 
der to does it thereby appear, that Bavin delivered the ſaid bill of 
have exchange to the plaintiff, &c. The plaintiff joined in de- 
nmon murrer.— IHE CourT were clearly of opinion that there 
cour: was no foundation for the objeCtion ; for that the delivery ot 
n the the bill, by Bavin, to the payee, was included in the allegation 
pro- that Bavin made the bill :?* that if the maker did not in- 
, nor tend to put the bill in circulation when he made it, it would 
con- de open to the defendant to make that defence on the plea 
1 the of the general iſſue. And, they ſaid, that this mode of de- 
e ſtu- caring was warranted by many precedents. —'They alſo 
they tinted a ſtrong opinion that there was no foundation tor an- 
, but ocher objection which was taken, viz. that it was ſtated, 
ls of that the defendant and another accepted the bill, and thereby 
A in became jointly liable; therefore both ought to have been 
own ſued: but that, if it had any weight at all, which they 
3.00 Gubted, it ſhould either have been pleaded in abatement, or 
on 2 pointed out as a, ſpecial cauſe of demurrer. However the 
zpear &fendant had leave to withdraw his demurrer and plead. 
paid, In an action in the court of the County Palatine of Lan- R. gen . Ar- 
| this alter, by the indorſee of a bill payable three months after aal, Tr. Ter. 
fore, We, againſt the indorſer, the declaration flated, that the bill, 21 Geo. 3. BR. 
Tee» ater the making thereof, to wit, on the ſame day and year * * 079- 
le of avrefaid (referring to the day the bill bore date), was pre- 
ined. lented for acceptance and accepted; yet the drawer, although 
Aa- merwards, to wit, on the ſame day and year aforeſaid, 
mer- requeſted, did not pay; of which, the drawer, the payce, and 
only firſt indorſer, and the acceptor had notice; by reaſon where- 
pu il the defendant became liable to pay, and being ſo liable, 
118 on 
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on the ſame day and year promiſed to pay: there was a g. 
ncral verdict for the plaintiff, and judgment being entere!, 
the record was removed into this court by writ of error, 40 
two objections were inſiſted upon; 1ſt, that the declaration 
did not allege a demand on the acceptor ; 2dly, that i: dd 
not ſtate notice, to the defendant, of the acceptor's retuial ii 
pay. The anſwer was, that, after verdict, it muſt be pre. 
ſumed, that theſe facts were proved at the trial —PzzCy;, 
Our wiſhes ſtrongly incline us to ſupport the judgment: but 
on looking into the caſes, we find the rule to be, that where 
the plaintiff has ſtated his title, or ground of action, deſer- 
tively, or inaccurately (becauſe, to intitle him to recover, al 
circumſtances, neceſſary in form or ſubſtance, to complete 
the title, ſo imperfectly ſtated, muſt be proved), it is a fair 
preſumption, after a verdict, that they were proved: but 
that where the plaintiff totally omits to ſtate his title, 6. 
cauſe of action, it need not be proved at the trial, and, there- 
fore, there is no room for preſumption. In the preſent calc 
It was not requiſite for the plaintiff to prove either the de. 
mand on the acceptor, or the notice to the defendant, becauie 
they are neither laid in the declaration, nor are they circum- 
ſtances neceſſary to any of the facts charged: if they were 
to be preſumed to have been proved, no proof at the un 
can make good a declaration which contains no ground of 
action on the face of it; the promiſe alleged to have been 
made by the defendant is an inference of law, and the declar- 
ation does not contain promiſes, from which ſuch an in- 
ference can be drawn: Lord Mansfield, in Avery v. Hotty 
Ea. Ter. 18 Geo. 3. ſaid, a verdict will not mend the 
« matter where the giſt of the caſe is not laid in the declara- 
“ tion, but it will cure ambiguity ;”” and there is a ſtrong 
caſe in 2 Salt Id. 662. of an action for keeping, a malicious 
bull, where the ſcienter having been omitted in the declara- 
tion, it was held bad after verdict; therefore, we are ali ct 
opinion, that there ſhould be judgment for the plaintiff in 
error. Judgment reverſed. 
FORE In this caſe the Court held, on the authority of the pre- 
Stavely,Mic.Tercedent, in Dunſter v. Pierce, Lill. Ent. 55. that the negiect 
241200. 3.B.R-to allege a proteſt in an action on a foreign bill, was matt! 
(a. 8 of form only, and could not be taken advantage of on a ge- 
neral demurrer. ; 
th This was an action on a promiſſory-note for 49). 0 
Weaver, Ea. Ter. which kind of action the general rule is, that the defendant 
88 B. cannot change the venue. PER Cur. The defendant only 
3 e. (wears that he has a good defence, and that all his w itneſſes 
hve at Ludlow; but he does not ſtate what are the grow 
of his defence, nor whether he has one, two, or three wil. 
neſſes, or how many. If he had a number of witneſſes all 


hving there, and he were to ſtate that on his affidavit, — 
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new that a ſerious inconvenience would ariſe from bringing 
them up, it might induce the court to deviate from the gene- 


nl rule. But if the defendant ſhould have one witneſs only, 


the covrt would hardly change the venue on account of that 
one. It might be more expenſive to the plaintiff to carry 
donn his witneſſes to Ludlow, than for the defendant to 
bring up his to London. It will be eaſy to ſtate the circum- 
ſtances on an afhdavit. 

Akerwards, a ſupplemental affidavit was produced, ſtating 
that the defence on which the detendant intended to rely, was 
ſct- off for money paid, lent, had, and received, and account 
date; that he had three witneſſes living at Ludlow, all of 
nhom were eſſential to eſtabliſh his defence; that it would 
de necelſary to prove a judgment for 4/. 55. in the town-courr 
of Ludlow ( which, however, the plaintiff offered to admit), 
and that this application was not made for the purpoſe ot 
ly: on winch the rule was made abſolute, the detendant 
conlenting to allow judgment to be entered up as of Trinity 
Term, in caſe of a verdict for the plaintiff at the aſſhzes. 
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Plea to afſlumplit that the defendant (who was the payee Kearſlake e a, 


of a promiſſory- note) indorſed it'to the plaintiff © for and on * 
It, Ler. 
34 Geo. 3. BR 


account of the ſaid debt, is àa good plea.— Aſſumpſit for 


goods fold and delivered, money lent, &c. : pleas; iſt, the ; 7e-, Rep. 513 


general iſſue; 2d, that as to 4/. 145. Gd. parcel, &c. the 
paintitfs, on, &c. at, &c, took, accepted, and received, in full 
ſatisfaction and diſcharge thereof, and of a certain other 
lum, to wit, 5/. 5s. 64. paid by the plaintiffs to the defend- 
att, 2 certain promifſory-note before that time made by one 
iT. Pierce, according to the form of the ſtatute, &c. for pay- 
ng to the defendant, or his order, at a certain time in the 
laid note mentioned, and elapſed before the commencement 
this ſuit, the ſum of 101. and indorſed by the defendant to 
the plaintiffs, &c. with a verification, &c.; 3d. that as to the 
aid ſum of 41. 14s. 6d. the ſaid V. Pierce, before the com- 
mencement of this ſuit, at, &c. made his certain note in 
writing, according to the form of the ſtatute, &c. and then 
ad there delivered the ſame to the defendant, by which ſaid 
uote the ſaid I. Pierce promiſed to pay to the detendant, 
er his order, at a certain time in the ſaid note mentioned, 
andelapſed before the commencement of this ſuit, the ſum 
of rol.; that the defendant afterwards, and before the time 
pointed by the ſaid note for the payment of the ſaid ſum 
ot money therein mentioned, to wit, on, &c. at, &c. for and 
en account of the ſaid ſum of 41. 145. bd. and of a certain 
other ſum of 5, 55. 6d. paid by the plaintiffs to the defend- 
at, made his certain indorſement in writing upon the ſaid 
note, and then and there delivered the ſaid note with the 
fad indorſement thereon to the plaintiffs; by which ſaid in- 
Wiement and delivery the defendant appointed the contents 


of 


— — — 4 — we 
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of the ſaid note to be paid to the plaintiffs; and, that it 
Plaintiffs then and there accepted and received the nite fir ad 
en account of the ſaid ſeveral ſums of 4/. 14:. 9 and 
Sl. 5s. d.; to wit, at, &c. with a verification. The plain 
tiffs replied to the ſecond plea, that they did not take, accer, 
or receive, the ſaid promiſſory- note in the plea mentioned, in 


full ſatisfaction and diſcharge of the ſaid ſum of 4/. 145. b mitted 
and 5. 5s. Gd. in the plea mentioned, in manner and form, OW 
&c.: and they demurred generally to the third plea.--Ty: "Th 
CovRrT, after argument, being of opinion, that the ple 1 
was good, recommended it to the plaintiffs to withdraw ther — 
demurrer, and reply to it; to which it was agreed; where 2 
upon leave was given to the plaintiffs to amend, = 5 
bat ih 
; purpo 
Evidence. ceptor 
for th: 
On the trial of this action, which was brought by de Dil, 
plaintiff, as indorſee of a bill of exchange, againſt the d- any in 
fendant, as the drawer, it appeared in evidence, that tie tue gr. 
plaintiff and defendant had mutual dealings together, and hal an int 
applied to one Rawnſley to ſettle their accounts, who had rerdic| 
accordingly adjuſted all matters in diſpute, except the bi the de! 
on which the action was brought: this, the defendant (aid plainti; 
he could prove he had paid: upon which it was agreed, that late | 
the bills ſhould be depoſited in the hands of Rawnſley, and it | Lord 
the detendant brought proof of the payment within a month, the Whet] 
bill ſhould be delivered up to him, if not, he promiſed ti pay tered & 
it to the plaintiffs No proof being brought by the defendant opinio 
within the month, the bill was delivered to the plaintiff, abo Greg / 
brought his action upon it. The counſel for the defendant the me 
offered to give evidence, that the original debt was paid, fot lis teſ 
which the Vil was given, and that the defendant could no! Bunk t 
within the month tind the witneſs by whom it might hate I may 
deen proved according to the agreement, he having abſconded name 
to avoid an arreſt.- Bur GouLD, I. was of opinion that rency, 
the plaintiff had a right to prove the ſpecial promiſe ot the tight © 
defendant, under the general count of inſimul computaſſent, ol onen 
the authority of Buller's Niſi Prius, p. 139, and that pro- lderin 
miſe not being performed, was intituled to recover, the c- on the 
tendant not being at liberty to bring evidence in excuſe tor uon to 
his non- performance, where the undertaking was peremp- On 
tory ; that ſuch an undertaking was upon ſuffcient conſider- plaintil 
ation, he cited the caſe of Amie v. Andrews, 1 Med. 1%. of exc 
and Anight v. Ruſhworth, Cre. Eliz. 469. Bur, afterwards, had be 
on a motion for a new trial, THE REST er THE Cock! Db 
were of opinion, that though this was a new promiſe 083 
ſpecial agreement, and though under a general count ot 
im Vo 
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iu computaſſent, ſuch a promiſe might be given in evi- 
dence, vet, as in the preſent inſtance, it was to pay an old 
debt, the condition not befng performed, ic was to be confi- 
dered only as eyidence of the debt, and the eſtect of it was, 
to thew that the plaintiff had prima facte only, a right to re- 
cover. The detendant, therefore, ought to have been ad- 
mitted, to prove that the debt was diſcharged; becauſe, by ſo 
doing, he would avoid the promiſe, by ſhewing there was 
no conſideration for it. Rule abſolute for a new trial. 
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This was an action by the indorſce of a bill of exchange Buckland v. 


azainſt the acceptor. The bill was drawn by one Greg /on, Fankark 
7 - 1. 


payable to his own order, and indorſed by him in blank. On nn 
- . - pe 8 2 3 K - 
the part of the defendant, Gegen was called as a witneſs, In ; Ter. Rep. 378. 


order to prove that the plaintitt had no property in the bill; 
but that he, Greg ſon, had delivered it to him merely for the 
purpoic of enabling him to get payment of it from the 26- 
cepior, and not with intent to convey any intereſt to him; 
for that, in truth, he had not paid any conſideration for the 
du, And the witneſs being atked, Whether he now claimed 
any intereſt in the bill, and anſwering in the athrmative, upon 
tie grouud above ſtated, Lord Kenyon rejected him, as being 
an inteteſted witneſs; on which, the plaintiff recovered a 
rerdict, The witneſs, when called, produced a releaſe from 
tie defendant. A rule niſi for ſetting aſide the verdict for the 
plaintiff, on the ground, that Greg ſon's teſtimony ought to 
lave been received, was diſcharged, after cauſe thewn.— 


Lord Kxxyon, Ch. J. The whole queſtion turns on this, 


Whether the witneſs's ſituation would or would not be bet- 
tered by the event of the verdict in this caſe? I am ſtill of 
opimon, that it would; for if the plaintiff ſhould ſucceed, 
Greg ſon would be put to much. greater difficulties to get back 
tae money, than if the plaintiff thould be foiled by weans of 
lis teſtimony: and therefore, on the ground of intereſt, I 
nk the witneſs was properly rejected. GROSE, J. Belides, 
nay admit of a queſtion, How far a man, who has ſet his 
name to a negotiable inſtrument, and thereby given it cur= 
tency, can be called as a witneſs (1) ot diſprove the holder's 
Tight of action on it? Lord KExYoN added, that he had 
ven over-ruled objections of that ſort in ſimilar caſes, con- 
ering ſuch a rule as calculated to conceai the truth. But, 
on the ground of intereſt in this caſe, he thought the objec- 
uon to the witneſs's competency valid. 


On the trial of this action, which was brought by the — 
ee 0 = 1 . theibv, III. Ter. 
pantft againſt the defendant, as drawer of three ſeveral bills as GELS 2 


L exXclanyze, there was no proof offered, that any notice 2 Back, 747 


Bd Kan... 
dd been given to the drawer of the non-pavinent, or that 


* _ * 


(1) Vide Falter v. Shelly, 2 Ter. Rep 29% 
« G 2 the 


—— 41 
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the acceptor was inſolvent, or had abſconded: and DE Gary, 


Ch. J. nonſuited the plaintiff, 
Anon. Hil. Ter. Upon a judgment by default, in an action upon a promi. 


11 Geo. 3. C. B ſory-note, or a bill of exchange, the ſum due thereon is 2. 


3 Wil 155- mitted, and need not be proved upon the execution of a wr; 
of inquiry. — This caſe is alſo reported in 2 Black. 748. unde 
the names of Snowden v. Thomas. 

Green v. Hearne, In an action on a bill of exchange, againſt the defendin 

OW b N As acceptor, the defendant ſuffered judgment to go by dt 

3 Tar. Reb. zol. and at the execution of the writ of inquiry, the bill of exchauy 

was produced, but it did not appear to have been accepted, u 
no other evidence was produced. The jury having giz 
a verdict to the amount of the bill, a rule was obtained «9 
ſhew cauſe why the judgment, and ihe writ of inquiry c- 
cuted thereon, ſhould not be ſet aſide; the former, on :n 
afhdavit of merits, namely, that in fact the defendant had vat 
accepted, and on the ground of negligence in the defendant: 
attorney; the latter, for inſufficient proof. After cauſe ſhewr, 
the rule was diſcharged. PER Cur. When a defendant fn. 
ters judgment to go by default, he admits the cauſe of attir, 
And thus far, an action on a bill of exchange, and an action 
for money had and received, are alike: but beyond that, 
there is no ſimilarity. For, in the latter, the defendant only 
admits ſomething to be due; and, as the demand is uncertain, 
tie plaintilF muſt prove the debt before the Jury: But, in the 
tormer, as the bill of exchange is ſet out on the record, tie 
defendant, by ſuffering judgment to go by default, admits, 
that he is liable to the amount of it: here, then, the defend- 
ant has admitted, that he did accept the particular bill of ex- 
change ſet out in the declaration; and the only reato tor 
producing it to the jury, on executing the writ of aui, 
is, to ſee whether or not any part of it has heen paid. 

Smith v. Chefter, Indorſee of a bill of exchange againſt the acceptor. I ap- 

e peared at the trial, before Buller, J. at the laſt fittings ©: 

D Wen inſter, that when the bill >pted, there were 

1 1%. Rep, 654, Weitminiter, that when tne bill was accepted, tn * 
ſeveral indorſements on it. But the plaintiff, net being det 
prove the hand-writing of the firſt indorjer, was noni. 
It was moved to ſet aſide this nonfuit, on the ground was, 
as theſe indorfements were on the bill at the time of the accedt- 
ance, they muſt be taken to have been admitted by the drang 
and he could not afterwards diſpute them. ASHIUR-T, . 
The law is otherwiſe ſettled. And it it were not 10, tles 
would be no difference, in this reſpect, between bills f 
to order, and thoſe payable to bearer. And it would | a 
door to great fraud. BULLER, ]. This point was much 
conſidered, in a late cafe (1), before this Court, win d 
were perfectly clear, that an indorſce of a bill ot exchangs 


—— py — — 


(1) Vide Tat!ock v. Harris Vere v. Lewis, & Minet v. Gibſon alis, 
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REY, in an action againſt the acceptor, was obliged to prove the 
1 nand-writing of the firſt indorſer;z for when a bill is pre- 
Ott ſented for acceptance, the acceptor only looks to the hand- 
1 * writing of the drawer, which he is afterwards precluded 
he from difputing ; and it is on that account that an acceptor is 
ynae! liable, even though the bill be forged. Grose, J. This 
| matter appears extremely clear; for a bill of exchange is no 
f payment to the perſon in whoſe favour it is drawn, unleſs it 
= iz indorſed by him. Rule refuſed. 
my And now, where there is judgment by default, in an action 
'; and on a promĩſſory- note or bill of exchange, the Courts of B. R. 
* and C. B. will refer it to the proper officer, to aſcertain the 
* damages and coſts, and calculate intereſt, without a writ of 
1 inquiry. 
1 In this action, which was on a promiſſory- note, the de- Raſleigh e. 
ears ſendant ſuffered judgment to go by default; and a rule to Salmon, Tr. Ter. 
wa ſhew cauſe why it ſhould not be referred to one of the pro- 1 w_ 
hem, thonotaries, to aſcertain the damages and coſts, and calculate ro 
15 : intereſt on the note, without a writ of inquiry, having been 
cn. granted, it was now made abſolute, no cauſe being ſhewn. 
your So in this caſe, which was aſſumpſit on a bill of exchange, Andrews g. 
1 where a like rule to ſhew cauſe had been granted. On ſhew- Fate, Mic. Ter. 
t only : | 31 Geo. 3. C. B. 
our ing cauſe, it was contended, that the Court could not diſpenſe 1 Her, Black. 529. 
* with a writ of inquiry, in an action of damages; and it was 
mY urged, that the principle was, that the intervention of a jury 
7 2 was neceſſary in all caſes, where the debt really due did not 
55 appear upon the face of the declaration. But the Court 
7 we ſaid, that as it would be the means of ſaving expence to the 
x - parties, as the amount of the bill appeared on the face of it, 
as and the intereſt might be exactly calculated, they thought it 
1 tight to make the rule abſolute. : 
ts do in this caſe, which was aſſumpſit on a promiſſory-note. Longman ee ef. 
LY Judgment by default. A rule was granted, to ſhew cauſe . gs CB 
. why it ſhould. not be referred to one of the prothonotarics, x Hen. Black. 541. 
. to aſcertain the principal, intereſt, and coſts, due to the plain- 
E uf, without a writ of inquiry. Per CURIan (after cauſe 
** ſhewn), As the practice is clear, in actions of debt; chere 
F * ſeems to be no good reaſon why it ſhould not alſo pre- 
ay ral in thoſe actions of aſſumpſit, where the demand is pre- 
lely aſcertained. In 3 Wilſ. 62. on a judgment by default 
4 n treſpaſs, Nilmat, Ch. J. had gone fo far as to hold, that 
n the Court might, if they pleaſed, themſelves aſſeſs damages (1). 
= n the preſent caſe, if there were any fact which it was ne- 
much ceſſary for a jury to determine, it ought to have been Rated 
gue” by afidavit, But as no ſuch fact appeared, as the ſum was 
an, lined on the face of the note, and as the intereſt was capa- 
X. , ) wy which point, ſee Year Books 14 Hen. 4. 9. 3 Hen. 6. 10. 1 Rl. Abr. 
: 1 wry *. Gcod uin v. Weljhe, 1 Brownl, 214. & C. and 2 Wi. 373» 
0 's 0ihers v. Mantell. 
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ble of exact computation by the prothonotary, it was lig 
reaſonable to ſave the parties the expence of a writ of i. 
quiry. HEATH, |]. mentioned 3 Leon. 213. where the plan- 
tiff, in replevin, was non-ſuited, it was holden, that the Cour 
might aſſeſs damages without a writ of inquiry, “ becauſ 
e they are not in reſpect of any local matter, but accrucd tg 
„ the avowant for the delay in the non-payment of the rent: 
* contrary, where judgment is given for the plainriff, there 
* the Court ſhall not aſſeſs damages, for he ought to recover 
* for the taking of his cattle, of which the judges caungt 
* take notice; and the damages may be greater or leſs, ac. 
« cording to the value of the cattle, and the circumſtances of 
taking and delaving them. Rule diſcharged. 
Shepherd v. So, in the Court of King's Bench, where the defendant 
Charter, bog ſuffered judgment to go by default, in an atm 
—.— * brought on a bill of exchange, and tlie plaintiff had obtained 
4 Ter, Rep. 255 à rule to ſhew cauſe _y it ſhould not be referred to the 
maſter to ſee what was due for principal and intereſt, and 
why final judginent ſhould not be ſigned for that ſum, wie 
out executing a writ of inquiry. Cauſe baving been eus, 
the rule was made abſolute» Lord KEN VON, Ch. |, [ 
ſuch caſes, as the preſent, it is extremely convenient © 6 
what was done in the court of Common Pleas ; as tie quan 
tum of damages depends on figures, they may be alveriaines 
as well before the maſter as a jury. And this is nt a new 
practice; for the laſt caſe in the Common Pleas rcte!s to old 
authorities, GRosk, J. ſaid, that he knew that the judges 
in the Common Pleas gave the caſe before them great cot- 
ſideration, before they referred the queſtion to ou? of the 
prothonotaries. —Rule abſolute. 


Nraunſell v. But where the defendant ſuffered judgment by detaut! 
Lord Matlareene, * cu . . 7. OS N 1 
Mic. Ter. in an action on a bill of exchange for 200). Irith -money, 


43 Geo. 3. B. R and the plaintiff moved to refer it to the maſter, to ſee ut 
5 Ter, Adi. S. was due for principal, intereſt, and coſts: this was oppoſcd. 
on the ground that this was foreign money, the vatue 0! 
wich could only be aſcertained by a jury : AND THE COURT 
diſcharged the rule. x 
Price v. Neale, An actual acceptance is evidence that the acceptor adult 
Mic, Ter. the hand-writing of the drawer, and he is thereby preciudes 
boos 3. — from afterwards denying it, though the bill be forgech it tuch 
1 Black. 390. bill come to the hands of an innocent indorſee, tor a valuabe 
conſideration.— This was an action on the caſe, for 19% 
had and received to the plaintiff's uſe. At the trial, it Was 
proved, that * a bill of exchange for 40. was drawn !® Fe 
% naine of one Sutton, upon tlie plaintift, payable lic Weebs 
& after date to one Ruding; that this bill was negoua'% 
and after paſſing through ſeveral hands, was at lat ird 
t: te defendant, for a valuable conſideration. When _ ; 
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became due, the plaintiff, having notice of it (1), ſent to the 


{efendant, and took it up: afterwards, “ another bill was 


drawn upon the plaintiff, in the name of the ſaid Sutton, 
in favour of Ruding, for 4ol. payable fx weeks after 


„ date.” This bill was, in like manner, negotiated, and be- 
ing preſented for acceptance, the plaintiff duly accepted it, by 
nung on it “ Accepted, Jh Price.“ This bill being / 
2:cepted, was afterwards indorſcd to the defendant, for a va- 


able contideration, and left at his bankers for payment, and 


was paid by the plaintiff, and taken up when due: both theſe 
bills were forged by one Lee, who was afterwards hanged for 
te forgery : the defendant acted innocently, and band fide, 
without the leaſt privity or ſuſpicion of the ſaid forgeries, 
or of cither of them, _ paid the whole value of thoſe bills, 
he jury found a verdict for the plaintiff, ſubject to the 
opinion of the Court, upon this queſtion, viz. WHETHER 
the plaintiff, under the circumſtances of this caſe, can re- 
cover back from the defendant the money he paid on the ſaid 
bills, or either of them? —Lord MANSFIELD, This is an 
action for money had and received to the plaintiff's uſe; in 
wich action, the plaintilF cannot recover the money, unleſs 
it be azainſt conſcience, in the defendant, to retain it: and 
great liberality is always allowed in this ſort of action. But 
it never can be thought unconſcientious in the defendant to 
retain this money, when he has once received it upon a bill 
of exchange, indorſed to him for a fair and valuable conſi- 
deration, which he had bond fide paid without the leaſt privity 
or ſuſpicion of forgery : here was no fraud nor wrong : no- 
body knows the hand-writing of the drawer, but the plaintitf. 
it was incumbent upon the plaintiff to be ſatisfied © that the 
bil, drawn upon him, was the drawer's hand,“ before he 
accepted or paid it ; but it was not incumbent upon the de- 
ſendant to enquire into it. The plaintiff made no objection 
to the bills, at the time of paying them; therefore, whatever 
neglect there was, was on his fide; but if there was no neg- 
ect in the plaintiff, yet there is no reaſon to throw off the 
ls from one innocent man upon another innocent man.— 
ea Cur. Poſtea to the defendant. 
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A defendant may ſet up an illegal conſideration againſt Guichard v. 


n action on a note of hand.—In an action on a note of Az, 


wand, on the trial, the defendant gave in evidence, that the , Cee. z. P.R, 
te was obtained upon a ſmuggling conſideration 3 on 1 E 4454 


which, the jury found a verdict for him. On a motion for a 
dev trial, a rule to ſhew cauſe was granted; and the queſ- 
don being afterwards compromiſed between the parties, — 
MAYSFLELD took it up again mere motu; and declared, 
dat it was the clear opinion of the whole Court, that on 


— — 


„ 
— 
— . — — 


(1) This bill had not been accepted. : 
Gg 3 this 
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this action an illegal conſideration might clearly be ſet wy y 
a defence; and they did not ſee why it might not be done g 
an action of debt on bond; for every creditor oughit, in juſtice, 
to prove the conſideration on which his contract is fornds!: 
and though the law allows bonds and notes to be prima fact, 
evidence of a good conſideration, without proving it on th: 
part of the plaintiff; yet it ought not to preclude the . 
fendant from ſhewing, that the conſideration is, in fad; 
bad one, 
Brown v. Turner, So, in an action, brought by the indorſee of a hill of e. 
1 wy change againſt the acceptor. On the trial, the facts appeal 
38 Geo. 3. B. R. c 0 e 
> Ter. Rep, 630, to be theſe: “ The defendant employed one Pritchard, 
broker, to tranſact ſome buſineſs for him in ſtock-jobbing in 
the ſtock called the omnium, who paid the differences e. 
him, and then drew the bill in queſtion, on the detendant, ts 
the : mount of thoſe differences, which the defendant u. 
cepted ; afterwards, and after the bill became due, Pritchai 
indorſed the bill to the plaintiff for a prior debt. Two que 
tions were made, 1ſt, Whether omnium was one of be 
public ſtocks or ſecurities within the ſtat. 7 Geo. 2. c. 8.(!, 
the ſcrip receipts not being then in the market, though“ 
loan had been voted in the Houſe of Commons? 2dly, Ws. 
ther the illegality of the original tronſaction vitiated this bi, 
the plaintiff having taken it after it bec:me due, and cc. 
quently nat heing entitled to reco\er on it if Pritchard cout 
not? Lord Kenyon being of opinion againſt the'plaiatii, on 
both the points, a verdict was taken for the defendant, Au 
upon a motion for a new trial, TE CouRT were clearly 
opinion, on the conſtruction of the act of patliament. ant 
on the authority of Steers v. Laſhley (2), that the plaintiff v 
not entitled to recover. Rule refuſed. 
Shaw +. Everett, But to aſſumpſit on a bill of exchange, the Court will net 
_— allow a defendant to plead the general iſſue, and that le 
3 Ban. bill was given on a ſtock-jobbing tranſastion, contrary 
222. 7 Gee. 2. c. 8. for any thing which goes to impeach the cot 
ſideration of the note, may be given under the general ile. 
And in an action, by an indorſee of a bill of exchange 
gg rig « al. againſt the acceptor, the latter may call the payee as a vi 
28 Geo. 3. R. R. neſs, to prove that the bill was void in its creation, — IU 
7 Ter, Rep. bol. was an action againſt the defendants, as acceptors of the fh. 
lowing bill of exchange: Hamburgh, zoth of Decembe, 
1796, for 1001. At three uſances, pay this, my firſt bil! 


Jordaine . 


— 


(1) By this act, all contracts, upon which any premium ſhall have been give? © 
paid, for liberty to put upon, or to deliver, receive, accept, or refuſe any ff. 
geint fteck, or ether prublic ſecurities whatever; and allo, all wagers and contracts. u.. 
nature of wagers, relating to the price or value of ſtocks or ſecurities, ſhall be 5» 
«nd void, &c. 


(2) Ante, vol, i. r. 274. 
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W exchange, to the order of Meſſrs. J. Thynne and Co. 1097. 
kerling. value in account, and place it to account of G. //. 
zs adviſed by David Hinr Meijer. To Meſſrs. T. Laſb- 


gute and ſon, London;“ which was accepted by the de- 


eendants, and indorſed by Thynne and Co. The declaration 


alſo contained the common money counts. At the trial, 
/hynne was called by the detendants to prove, that the bill, 


E though dated at Hamburgh, was, in fact, drawn in London, 
n which caſe it could not be received in evidence, it not be- 
ing ſtamped. On the part of the plaintiff, it was objected, 


that it was not competent to the defendants, who had ac- 


: cepted the bill, to produce any evidence to thew that the bill 
was void in its creation; and if it were, that Thynne, the 
E payce and indorſer, was not a competent witneſs to prove 


that fact. Lord Kenyon overruled the objection. The jury 
found, that the bill was drawn in London, and at firſt gave 
2 verdict for the defendants; but by Lord Kenyzen's advice, 
they afterwards found a verdict for the plaintiff, ſubject to 
the opinion of this Court, on the above point; and the plain- 
uf took a verdict on the money counts only, Afterwards, 
a rule was obtained, calling on the defendants to ſhew cauſe 
why there ſhould not be a new trial, on the ground, that the 
evidence given, on the part of the defendants, was inadmiſ- 
ſible. This rule was moved for with a view of enabling the 
plaintiff to recover on the bill: and at the ſame time, there 
was a croſs-motion, to enter a nonſuit, on the ground, that 
if the evidence, given by the defendants, were properly re- 
ceived, the plaintiff was not entitled to recover, inaſmuch as 
tere were no evidence whatever, on the part of the plaintitt, 
but the bill of exchange. Both rules came on together, and 
were argued at length, and with great ability. Lord KEN 
vox, Ch. J. The queſtion for our conſideration is, W hether 
it was proved, by competent evidence, that the bill, which 
profefſed to be a foreign bill, and to have been drawn at 
Hamburgh, was really drawn in England? I have always 
underſtood the rule to be, that where a witneſs is infamous, 
and his record of conviction is produced, or where he is in- 
tereſted in the event of the cauſe, he cannot be received: 
dut to carry the rule beyond that, would be extending it far- 
ther than policy, morality, or the intereſt of the public re- 
quire, The rule contended for, by the plaintiff, is this, that 
* however infamouſly you (the defendant) have been uſed, 
whatever fraud may have been committed on you, whatever 
may be the rights of other perſons, if 1 (the plaintiff), the 
party to the fraud, can get on the inſtrument, the name of the 
perſon who may be the only witneſs to the tranſaction, I 
will ſtand intrenched within the forms of law, and impoſe 
ilexce on that only witneſs, though he be a perſon of unim- 
achable character, and not intereſted in the cauſe. But 

Gg4 cannot 
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cannot conceive on what ground ſuch a propoſition cn 
e*:iblithed. It is os by every hour's experience; 
ic would tend to ſhew, that a party to an inſtrumen: #4! 
not be permitted to conteſt the validity of it in @ com: 
law, nut only by his own evidence, but by any evidence 
whatever. But, in actions brought on bills of exchange nl 
notes of hand, it is permy:ted to the deiendant to thew, 
the bill or note was given on an uſurious or a gaming cn. 
ſideration; that is proved by every day's experience. Hen 
the general propoſition is not true. This is one of e 
3mpo:tant queſtions that can be diſcuſſed; on the rule 
evidence depend thoſe facts, which are introduced in wo 
caſe, and therefore, it is of the utmoſt importance to pe 
thote rules. It has been argued, that the detendant is et 
in this caſe : but eſtoppels are odious, and ought nt to \ 
extended farther than the law has already carried them ; 
word * eſtoppel” does not apply to ſuch a caſe us the 
ſent. When the drawee accepts a bill, he admits, that + 
bell was ſigned by the perſon by whom it profeſſes to 
been made; but he does not thereby admit, that the her 
of the bill is in a condition to enforce payment of it. 
caſe of inſtrumentary witneſſes cannot, in my opinion, * 
diſtinguiſhed from the preſent; and if not, there is abuncar! 
authority in ſupport of my opinion. Sir J. Texz!! pern 
the ſubſcribing witneſſes to a will to give evidence on- 
peach the will, and the ſame thing was done in Lowe v. . 
liffe (1). It was then contended, by the plaintitf, in th c, 
that policy required that the evidence, offered by the Het. 
ant, ſhould be excluded: but it appears to me, that these 
at leaſt as much policy in admitting it; for the confequen? 
of allmitting ſuch evidence may be only to diſappoint ute. 
medy in a civil action, while the conſequence of excludin; 
it will de to encourage fraud, and to authoriſe the perſon ww 
has committed it, to rely on his own fraud in a cour! ©: 
juſtice. Therefore I retain tlie opinion expreſſed at n:/7 ri, 
that it was competent to the —— to give the evidence 
offered by him; and there being no other evidence but the 
bill, on & part of the plaintiff, I think he cannot recovet 
in this action. ASHHURST, J. differed in opinion from his 
lo:d/hip. In queſtions of this kind, which are of ſuch daily 
occurrence as the rules of evidence are, it is much to be 
withed, that general rules ſhould be laid down, which wou"l 
be a polar ſtar to ſteer by, and would be applicable in their 
principle to all caſes : for if each caſe is to depend merely 0! 
th: ſuppoſable bias that the exiſting circumſtances, under 
diſcuſſion, might be likely to produce upon the mind of the 
-itneſs adduced, it is ſo vague and fanciful a criterion as can 
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. 4686. 
(1) 2 Bl, Rep. 365 ſl 
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nover be a guide in other caſes that may happen, and hag 
occaſioned the numberleſs contrarieties of determination that 
appear in our books. It ſeems to me, that there is no ſub- 
ect in which ſuch general principles ſeems to be more 
wanted than in what concerns the paper currency of this 
kinadom. The great ſource of the flouriſhing ſtate of this 
kiigdom is its trade and commerce; and paper currency, 
ruarded by proper regulations and reſtrictions, is the lite of 
commerce: and I cannot but think, that it might be very de- 
rimental to the commerce of this kingdom, and to paper 
credit, if men, after they have put their names upon a bill of 
exchange, and by that means, as far as in them lay, given it 
2 credit and a currency in the world, thould be permitted to 
annul their own act, to praCtiſe a fraud upon the workl, and 
to give the lie to what they have atteſted, and thereby over- 
tum their own ſecurity. Theſe inſtruments are, in their na- 
ture, meant for public circulation, and to paſs from hand to 
hind; and every man who puts his name upon them, pledges 
is faith to the public that all the circumſtances appearing on 
the face of them are true. And it any rule or principle has 
been laid down by a court of competent juriſdiction, that 
my give a greater ſecurity to, and confidence in this ſpecies 
of fecurities, I ſhall be ſorry to ſhake ſuch authority. The 
authority that J allude to, is the caſe of Wulton v. Shelley, 
1 Ter. Rep. 296 (1). The general principle of the deter- 
mination was, that no perſon 15 a competent witneſs to im- 
peach a ſecurity which he himſelf has given, or given a 
ſanction to. The maxim of the civil law, upon which Lord 
Mansfield, in part, grounded his opinion, viz. gu nemo alle- 
gans ſuam turpitudinem ſit audiendus, ſeems to carry great 
weiglit in it in all caſes: but in regard to theſe inſtruments, 
which are amcant tor public circulation, and which are taken 
entirely upon the credit of the names that appear upon them, 
t ſeems more peculiarly untit that they ſhould be admitted 
to impeach their own ſecurities, and appear as witneſſes 
againſt the man who took the inſtrument upon the faith of 
their atteſtation, But it has been argued, that it would aiſo 
te deſtruCtive to the public revenue if ſuch witneſſes were 
at to be allowed to ſhew a fraud committed upon it, and 
that it would hold out a temptation to ſuch frauds. It would 
certainly be matter of regret, if ſuch a conſequence were to 
enue: but it is to be remembered, that at the time when tile 
2ove-mentioned caſe was decided, and which determined 
What the law then was, this ſtamp duty was 'not impoſed ; 
and the ſubſequent act, impoſing a ſtamp duty on bills of ex- 
change, could never have been intended to operate as a re- 
8 3 EA 
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(1 Lord Kenyon ſeemed to deny the extent of the authority of this caſe, See 
Rt ele under the title Evidence, 


peal 
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peal of any general law of evidence before eſtabliſhed, 47 
therefore cannot fairly be brought into the diſcuſſion. By j; 
it were neceſſary to ſay any thing upon that topic, it ſecms 
to me not to follow as a neceſſary conſequence that, bectyſe 
a man ſhall not be permitted to break his faith with the pb. 
lic, and deſtroy that inſtrument which he had plcdecd his 
name to ſupport, he ſhall not, therefore, be a competent wi. 
neſs for the crown on an indictment for a Cconlpiracy ty 
defraud the public revenue, or on any other remedy that the 
crown might take for the recovery of the duty. This is ng 
breach of public faith, and the party might be fully cm. 
petent to prove the fact, becauſc ſuch evidence would be 
given diverſo intuitu; as in an action for an aſſault, the parry 
cannot be a witneſs for himſelf, but he may be a witneſs on 
an indictment for the fame aſſault which is at the ſuit of th; 
crown. This ſeems to obviate the argument founded on the 
ſuppoſed detriment which might ariſe to the pul lic ace 
from admitting the objection to the competency cf the wit. 
neſs in this caſe. On the whole, I am of opinion, dat the 
witneſs was not competent to be received, Ggost, |. 
(agreed with Lord Kenyon), The firſt queſtion ariſes on the 
ſtatute 31 Geo. 3. c. 25. ſ. 2, and 19. Sed. 2. enacts, “ That 
for every piece of paper, upon which any bill of exchanz? 
ſhall be written, where the ſum payable thereby thal 
amount to 40s. there ſhall be charged a ſtamp duty ot 30, 
« where it ſhall exceed 3ol,—64.; and if it excced 190%— 
« 1s. 64.” Secl. 19. ſays, that © No bill of exchange, live 
4 to the duties by this act impoſed, ſhall be pleaded or given 
in evidence in any court, or admitted in any court to be 
good, uſeful, or available in law or equity, rar 5 the paper 
« on whuch it is written, ſhall be ſtamped with a lawtul 
« ſtamp.“ In this caſe, a bill of exchange for more tha! 
40s. was offered in evidence, which, under this clauſe, oug/! 
to have been ſtamped, but which had no ſtamp. The c- 
jection was made; to which it is anſwered, that a bill 0! ex- 
change, in the itatute, means a bill of exchange drawn in 
England, and that this imports to be drawn at Hamburg! 
and, therefore, need not be ſtamped. I do not know that is 
reaſoning is quite correct; but for my preſent purpoſe it 18 
not neceſſary to diſpute it. I mcan, by this, that fome ar- 
gument may be . to ſhew, that the mere wilung 
Hamburgh, or any other foreign place on a bill of exchange, 
is even primũ facit evidence upon this ſtatute, to ſhew tate 
was drawn there. I will ſuppoſe, however, that it was! at 
the ſame time, it will be admitted, that, at moſt, it is bur 
prims facie evidence; for if it be concluſive, there is an ch 
of the ſtatute and its proviſion, as then, every bill ot en 
change and promiſſory-note would be dated from ſome . 
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E {2mp. If it be not concluſive evidence, the defendant avers 
and offers to prove, that it was drawn in England, and not at 
| Hamburgh. The plaintiff objects, that it is not competent 


for the defendant to aver or prove this fact, for that by this 
acceptance of the bill, he admits all that 1s contained on the 
fice of it to be true, i. e. that it was drawn at Hamburgh, 
by the perſon whoſe name appears as drawer, of which, the 
acceptor had notice, payable to the payee; and, therefore, 
tut it need not be ſtamped. If that be ſo, the clauſes in the 
ſamp act become nugatory ; for if the defendant, becauſe 
he is acceptor, may not be heard to ſay this, neither can the 
grauer, nor the indorſers ; neither can the drawer or indorſer 
ot a promiſſory- note; and ſo ſuch a determination would be, 
9 a certain degree, a repeal of the ſtatute. But that can 
never be law: on the contrary, it ſeems to me, that when 
the legiſlature enacts that every bill of exchange ſhall be 
ſtamped, and that no bill of exchange ſhall be pleaded or 
given in evidence that is not ſtamped, it neceſirily authoriſes 
the parties concerned, and calls upon courts of juſtice, where 
i: is offered in evidence, to inquire whether it be ſuch a bill 
a5 0ght to be ſtamped, and to hear evidence, by legal com- 
petent witneſſes, to prove that it ought, let the objection be 
made by whatever perſon it may be, be his name upon the 
bill or not. The very purpoſe of the clauſe is to make it 
e intereſt of every perſon concerned in the negociation of 
tle bill to object and to compel the Court to hear and in- 
quire into the ground and validity of the objection ; other- 
wie it would have been ſufficient to have inflicted a penalty 
on the parties to the fraud on the revenue, as is done in the 
Ich ſection. Therefore, it ſeems to me, that this is a good 
&fence in the mouth of the defendant; and that the Court, 
it called upon, are bound to inquire into the fact, whether it 
were, in the words of the ſtatute, * written upon ſtamped 
paper?“ —lf they be, the next queſtion is, 20ly, Can a man, 
whoſe name is on the bill, be a witneſs for that purpoſe © There 
500 objection to his competence, on the ground of intereſt 
vr other diſability, ſuch as conviction of any infamous crime, 
de. The ſingle objection made is, that he is a payee and 
uorſer, If, upon this ground alone, he is determined to be 
"competent, we ſhall almoſt as effectually repeal the ſtatute 
5 1t we had ſaid, that the objection ſhall not be made by this 
wtendant ; inaſmuch as the perſons whoſe names are upon 
a bill will, in many, nay in moſt caſes (and, if once deter- 
mined that they are inadmiſſible witneſſes, probably in all), 
Wen a fraud is intended on the revenue, be the only perſons 
10 into the ſecret, and enabled to give evidence of it. Before 
ine caſe of Walton v. Shelley, I never read of this ground of 
"competence; the ground is, that a man ſhall not diſcloſe 
iny tact that may invalidate an inſtrument which he has 

tioned. 
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ſigned. And why may he not diſcloſe a fact which, if cn 
it is his duty to tlie public to diſcloſe ? Becauſe, it is fd. f. 
has given currency to the bill, by putting his name up ; 
and he ſhal! not be permitted to impeach his own tide. | 
he has fo done, he has done a very illegal and improze 43 
and committed a fraud upon the public: if, by his a6 
the law has been violated, and the revenue defraud! +, 
owes to the public, by way of retribution, a dilcloſure gf: 
circumſtances and tlie parties, that the ſcheme to rob th 
revenue may be fruſtrated, by preventing the parties to l 
covering that upon the bill which it was intended, by e 
legiſlature, they ſhould not recover, as a puniihment for t. 
lating the law, and as a ſccurity for carrying the act of yr. 
liament into execution, But it is ſaid, he thall not impeach 
his own title. If that were true, in the common cates 
property, I ſhould ſay, that upon this act of parliament, this 
caſe mult be a neceſſary exception from the rule: bit the 
caſe of Title v. Grevett, in 2 Lord Ray. 1008. is, in poiut to 
thew, that a man may be a witneſs to impeach his own 
title; for it was there ruled, that a man who conveys lud, 
may be a witneſs to prove that he had no title, becauſe tlat 
is ſwearing againſt himſelf; but he is not compellable to gre 
ſuch evidence. But it is ſaid, homo allegans turpitudinem ſun 
non eſt audiendus. This, as a maxim applied to partics inn 
cauſe, mas, in ſome caſcs, be true; but there, it both are 
participes criminis, the rule applies pertor ef? conditis defends 
entis. A man ſhall not ſuſtain an action upon a ground 
which proves him guilty of a breach of the law. $9 a man 
ſhall not recover money due upon an illegal conſideration, 
ſuch as uſury, gaming, ſmuggling, or the like. But this rel? 
does not exterid to thut the mouths of witnefſes puilty of 
criminal actions; if it did, witneſſes daily received in cou 
of juſtice, and whom the policy of the law invites to come 
forward, muſt be rejected; ſuch as accomplices and others 
concerned in illegal tranſactions. This claſs of men, a: | 
ſaid before, the policy of the law invites to diſcloſe all the 
know, leaving their credit to the wiſdom and ditcreton 0! 2 
Jury. In the caſe of the king v. Atwood and Robins, u. 
were indicted for a robbery at the ſummer aſſizes tor Some. 
ſctihire, 1787, before Buller, J. the priſoners were convict 
on the teſtimony of an accomplice, unconfirmed by ag 
other witneſs, as to their identity; and the conviction was 
afterwards holden good by the judges. And this was not new 
law, nor founded upon a new principle; for in 1 Hate, 3% 
304, and 305, there are different inſtances of convictions e 
the evidence of accomplices; one in 1672, of a convict" 
of Flyde and others, ot a wbbery on the highway, on ** 
teſtimony of one who was a party in the robbery, but h. 
indicted, The caſes, cited for the defendant, ſhew che 
Will 


J 


oY 


W what th 
S ::1/ fact 


jqcnon, 


. 

x 
: . a 1 
L of 1 WW 
s CUrTenc 


rules of 
whom | 
more Ca 
into fn; 
calc, let 
the con 
ſome p 
were th 
vill be 
an unlſt; 
was dra 
is not 
IWalten 
but it v 


| ſuch de 


therefor 
ra! prin 
of witn 
this, th: 
of therr 
ef an 0% 
474 art 
to ther 
and my 
any Ca! 
in whi 
vpon tl 
under 

daſſes 

practi 

in othe 
who h. 
of a m 
lilient 

teſtimc 
there 
When 1 
nets; | 


er 14% " 
ſtrume 


and Promilgorp Noteg. 


e bat the policy of the law is, and that a man's guilt in the 
E 1 faction diſcloſed, if he be not rendered infamous by con- 

vi&ion, and, on that account, mcompetent, 1s not an objec- 
tion to his teſtimony. That ſuch evidence may attect paper 
currency is true; but that ojection ought not to alter the 
les of law. A man who takes a bill, muſt know from 
F whom he takes it; and if this determination will make men 
more cautious and prudent, and thereby prevent their falling 
ino ſnares of this ſort, it will be of uſe. In the preſent 
caſes let the plaintiff reſort to his indorſer, to recover back 
the conſideration he gave for the bill. And if eventually 
ſome puniſhment ſhould fall on either of the perſons who 
were the firſt parties to the tranſaction, the object of the law 
will be attained; and men will take care how they receive 
an unſtamped bill, and inquire whence it came and where ir 
was drawn. Upon theſe grounds, 1 think that the plaintiff 
is not entitled to recover. LAwWwREN OE, J. The cate of 
Ilaltan v. Shelley is, undoubtedly a caſe of great authority: 
but it was admitted, in the courle of the argument, that no 
ſuch determination is to be found earlier than that cafe ; 
therefore, it muſt depend on its being ſupported by the gene- 
tl principles and rules of law applicable to the admiſſibility 
of witneſſes. Now, I find no rule leſs comprehenhve than 
this, that all perſons are admiſſible witneſſes, whoa have the uſe 
ef their reaſon, and ſuch religious belief, as to feel the obligation 
ef an oath, who have not been convic led of any infamous crime, 
end are not influenced by interefl, W lat credit will be due 
to them, will depend on a great variety of circumltances, 
and muſt be decided on by the jury; aud i am not aware of 
any cafe, folemaly decided, except that of //'alten v. Shelley, 
in which, a witneſs has been rcicted as iuicomretent, but 
von the ground ef ſome exception, uhich may be claſſed 
under one or other of theſe heads. Under none of theſe 
Claſles does the witneſs, in this caſe, fall : and tie conſtant 
practice of examining accomplices, and what has been done 
In other cafes alluded to (that cf a witneſs to a torged will, 
wio has obtained probate), thew, that the mere circumſtance 
0 a man's repreſenting himſoelt as 1aving done things incon- 
lent with common honeſty, is not ſufficient to reject his 
Eimony, however it may weaken and impeach it. Nor is 
there any diſtinction with reſpect to negouable fecurities 
wen the point, to be conſidered, is the competency of the wit- 
wes; tor, ſuppoſing what he has done, in putting ſuch in- 
Kunents into circulation, to be ever ſo great a fraud, and 
ter 10 miſchievous, he ſtill is a witneſs unconvicted of any 
ome, and without intereſt, and not more devoid of principle 
wan many who have been mentioned as being conſtantly 
zannted. Whether a defendant ſhall be allowed to ſet up 
Wen a defe Ce is quite auotlien contideration than whether 
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Bills of Exchange 
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the witneſs be competent. If the matter may be prove? d 
a witneſs, not a party to the bill, how can a defendary, v4 
eſtopped to make ſuch defence, be deprived of the ten 
of a witneſs, called to eſtabliſh a defence which then 
allows, who is neither intereſted nor infamous? It cer 
is of conſequence, to prevent men hanging out falſe co 
but this rule muſt be applied to the parties in the cauſe, © 
vou may prejudice men who have not hung out ſuch «©. 
lours. As to the ſecond point, there is a diſtinction betwery 
negotiable and other ſecurities, Where the queltion an 
between the immediate parties to any inſtrument, or dt 


1 


who ſtand in their place, as is the caſe where the inſtrument q An 7 
is not negotiable, the rule is, that in pari delifto potior off c. does no! 
ditio peſſidentis; and perſons are continually allowed far * tne 
allegare turpitudinem, as in caſes of ſimony, compound RN 4s 
felony, ſale of offices, &c.; and poſſibly, that maxim may, in -—__ 
our law, be confined to the caſes of plaintiffs making d. * * 0 
mands ex turpi cauſa, and to ſuch cafes of defence in which I" my 
innocent per ſons may be prejudiced. In the caſe of nega- he 9 
able ſecurities, the general rule, moſt undoubtedly, is, that the dur 

Bond fide holder of a note or bill has nothing to do wich the on - 
tranſaction between the original parties: but tlris rule has its | N 


exceptions; uſury, gaming, infancy, may all be ſet hh, I; the moi 

| * b de me 
cannot be denied, but that allow ing this defence may hate de desire 
its miſchiefs and inconveniences, and tend much to weaken? | 


the credit of notes; but, on the other hand, if it be no! . 8 85 
lowed, the proviſions of a ſtatute, on which a conſideradie * 1 
part of che revenue depends, would be entirely eluded; and tread 5 
is better that a private miſchief ſhould happen to ſome ind. a * 2 
viduals, than a public loſs. The defendant, in this caſe, ls « He 

no merits; to him it muſt be the ſame thing, whether dle 4 ij 
bill was drawn in one place or another; and were it not on h * 
account of the public diſadvantages, it would (I think) e 1 wth 
very queſtionable, whether the acceptor of a bill of exchange Ry TIM 
ſhould be allowed to ſay, that a bill, of which, by the ac- 6 he . 
ceptance, he has admitted that he was adviſed, was not draw! EA 
at the place where it purports to have been drawn. An ac- 18 
ceptor is only prevented controverting the hand- writing 0! 8 
the drawer from the miſchievous conſequences of men g an 
credit by their acceptances, and then controverting that uh _ * 
muſt he ſuppoſcd to be in their knowledge; and thus ae edi} 
to every fact which the acceptance admits. But, in this Cale, ore * 
the queſtion is to be decided by conſidering which of tn, ref TH 
evils is to be ſubmitted to. Whether the intorſer or draw! uw: b. 
can ſet up any defence to an action on this bill, I 9 1 br the. 
feel it neceſſary to ſay: but, I think, no great miſchuet 15 00 count : 
be apprehended from the poſſibility of dating bills abr" Mat is 1 
when drawn here, in order to defraud; for it that purp®* jured th 


were clearly eſtabliſhed, I think the parties to ſuch a f, 
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and Promiſsorp Notes. 


L ould run a riſk which few men are hardy enough to ven- 
ture on. PER CUR. The rule for a new trial diſcharged, 
Ibo rule to enter a nonſuit abſolute. 


Bonds. See Title Agion (Debt) in ol. I. 


Bribery. 
An action for bribery will lie, though the party bribed 


does not vote according to the bribe. — This was an action 


Norton, Nic. Ter. 


on the ſtat, 2 Geo, 2. c. 24. for the prevention of bribery and 3 zur. 1234. 
corruption, in the election of members to ſerve in parlia- 1 &lack. 317- 


ment; there were five counts in the declaration; the firſt 
for a corrupt GIFT; the ſecond for a corrupt LoAN; the 
jury found a general verdict for the plaintiff, and he entered 
it up on the firſt count: viz. for corrupting one Afoor, by 
giring him 54. 10s. to vote for Lord Villiers and Sir Robert 
Burdett, A new trial was moved for, on a ſuggeſtion, iſt, 
that the perſon bribed did not vote for the candidate in whoſe 
behalf the bribe was given: 2dly, that Afcor gave a note for 
tne money which he received, which, it was agreed, ſhould 
be deſtroyed, in caſe he voted as deſired; and a counter-note 
was given for that purpoſe ; and that, therefore, this was a 
Dan, and the verdict ought to have been entered on the 
ſecond count —PErR Cuz. The firſt objection has been 
already ſolemnly determined : * Buſh and Ratolins, Tr. Ter. 
* 29 Ces. 2. B. R. which was an action for corrupting one 
* Harvey, by giving him 214. to forbear giving his vote for 
Mr. Marten : it appeared that he did vote for Mr. Morton, 
* notwithſtanding the bribe: there was a verdict for the 
* plaintiff; and, afterwards, a motion for a new trial : the 
* point was twice argued; and the Court were of opinion 
* this was within the ſtatute, and cited Phillips and Fowler, 
Ea. Ter. 7 Geo. 2. C. B.“ and undoubtedly the offence 
9 the corrupter is complete; whether the party bribed ſhall 
iterwards perform his promiſe or break it; as if one bribes 
tJuror, and he afterwards gives a right verdict, that will 
ant exculpate the oftender : as to the 2d objection, that the 
\edict is taken on a wrong count; the evidence does ſup- 
port the firſt count, for this is a giſt; the note, and all the 
len, w mere evaſion, colour, diſguiſe, and di vice, to evade the 
aw: but, if it were not ſo, tlie verdict was given generally 
or the plaintiff, It, by miſtake, it has been entered upon a 
count not proved, inſtead of the count which was proved, 
Mat is no reaſon for a new trial; the blunder has not in- 
Jud the defendant ; the court ought rather to rectity the 

miſtake, 
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Rex v. Pitt, Rex 


Briberg. 


miſtake, by ordering the verdict to be entered upon the 0 
count, agreeable to the evidence, and conſequently the try; 
—_— upon which the jury found for the plaintitf.— Kat 
charged. 


Bribery at parliamentary elections is ſtill puniſhable at the 


v. Mead, II. Ter. common law.— The detendants were convicted on on i. 


2 Geo. 4. B. 


1 Burr. 1335. 
1 Black, 380. 


formation at common law, for bribery, at the general election 
at Ilcheſter. Pitt being the bribing agent, and AZead, the ver, 
bribed, and being brought up this term for the judgment of th: 
court, a doubt was ſtarted from the bench, what judgment th: 
court could, or ought to give upon the preſent proſecution; i 
being within the time limited for a proſecution under the fi. 
tute, viz. the two years, eſtabliſhed by 2 Gee. 2. c. 24. * which 
« inflicts a penalty of 500. to be recovered by any com 
& informer; and likewiſe enacts, that, after judgment had. 
« caintt the defendant; or his being ANY OTHERWISE Laws 
* 37ULLY CONVICTED of bribery, &c. in elections, hc fal 
cc for ever be diſabled to vote in any eleCtion to parliamec, 
* and alſo to hold any office or franchiſe in any city, boroug), 
* town corporate, or cinque port ;** whereupon the Ccund- 
rected it to be argued at the bar, which it accordingly was. Af 
terwards LORD MANSFIELD delivered the reſolution of the 
Court: he premiſed, that wherever a practice, which is wrong 
or unreaſonable, has happened to have been introduced for 
want of a ſuſſicient adyertence to the conſequence of it 
the belt way is to ſet it right immediately, as ſoor a; the 
inconvenience is obſerved, if former caſes be not affected“, 
the retroſpect. Bribery at elections for members of pat. 
ment, muſt undoubtedly have bcen a crime at common he; 
and, couſequently, puniſhable by indictment, or information: 
and the ſtat. 2 Geo. 2. c. 24. has introduced a very fevers 
penalty, in order to inforce the laws then already in being; 
and becauſe they had not been ſufficient to prevent the cn. 
It is true, that ſome informations at common law have, {nc 
the commencement of this aA, been applied for, and granted 
within the two years; but, it now appears, upon oog 
into the matter, that the granting ſuch informations at the 
duit of a proſecutor, ſubſequent to the making of this act 0 
parliament, was a point never litigated or argued, or pi! 
cularly conlidered : the caſe of Spinage, in the borou,? e 
Abingdon, Ea. Ter. 17 Gee. 2. B. R. very likely was . 
prehended to be a precedent for it; but that was bribery ' 
the election of a mayor, an offence for which there ws 1 
extraordinary remedy provided by ſtatute. In ſuch inter 
tions as are carried on by private proſecutors, the ccks 
ſtand upon a very different foot from the coſts given 10 i? 
who ſue upon this ſtatute; this act gives the perſon u? 
recovers the penalty full coſts of ſuit. This crime certainly 
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Bribery. 


meant to take away the common law crime, but to add a 
penal action, and it is proper it ſhould remain fo, to prevent 
a colluſion z that this offence, which is of deep malignity, 
may be proſecuted at the ſuit of the King, for the public 
beuefit : the ſtatute remedy being only recoverable at the ſuit 
of a private informer ; this appears by the words © or being 
any otherwiſe lawfully convicted theres; and we are all of 
us clear, that it ſtill remains a crime at the common law; 
and the preſent conviction, upon an information granted by 
the court, is juſt the ſame as if the defendants had been con- 
victed upon indictment : but this caſe has raiſed a great 
doubt in our minds upon the propriety of granting informa- 
tions within the two years; and, as at preſent adviſed, we 
all think that, IN GENERAL, The Court ought never to interpoſ? 
by information. After judgment for the penalty, they cer- 
tainly would not interpoſe to grant a ſecond proſecution in 
an extraordinary way, by information: by parity ot reaſon, 
t ought not to be granted while the perſon is liable to ſuch 
judgment : if there is evidence to convict, there is evidence 
o ſupport che action of a common informer : there may 
poſlibly be particular cafes, founded on particular reaſons, 
where it may be right to grant informations before the time 
i nited, for commencing the proſecution, is expired; but The 
Court, for the future, will exert their diſcretion only upon 
very particular circumſtances, and when the caſe is well 
conſidered, Tye CovurT, in this caſe, conſidering that 
the defendants were ſtill liable to the puniſhments intlicted by 
tie act, ordered the defendant Pitt to be impriſoned tix 
months, and the defendant Mead three months. 
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In this caſe, the defendant having been convicted of bri- Rex + Heydor, 


bery at an election for members to parliament, The Court, Mic. Ter. 
@ 3 Geo. 3. BR, 


3 Burr. 1359- 


at the inſtance of the defendant (no oppoſition being mad 


on the behalf of the proſecution), adjourned the paſſing of and Ea. Ter. 
lentence from Michaelmas Term until the firſt day of Eaſter 3 Geo. 3. B. Ry 
Term following, becauſe the two years for ſuing under the 3 Bf. 1389. 


ſtatute would expire in the intermediate month of March; 
and they took the defendant's own recognizance [only in 
fool, for his appearance]. The defendant appearing in 
taſter Term, The Court committed him; and (the time for 
bringing the penal action being elapſed) they ſentenced 
him to pay a fine of 2004. and be impriſoned for two months, 
and until the fine be paid. 


In an action on the ſtatute, it is not neceſſary to ſtate, Coombe q t. 


and prove, all-the parties for whom the bribe was given; nor *. 
s! * . * * 
tat thoſe parties were candidates; nor the voter's right of; 


Pitt, Mic. Ter. 
Geo. 3. B. R. 
Burr. 1 586. 


voting.— This was an action, on the ſtatute of bribery, for 1 Black. 523. 


corrupting three voters at the Ilcheſter election: verdict for 
le plaintiff, with 1, 500l. damages, ſubject to the report of 
Vol. II. H h Wilmot, 


Briberp. 


Wilmet, J. who tried the cauſe. It was now moved, « jy 
the verdict might be entered up for the defendant,” relerving 
liberty to move either for a new trial, or in arreſt of jude. 
ment. The defendant's counſel relied on three objeGtions: 
Iſt, that the plaintiff had given no evidence to ſhew that the 
perſons bribed, or attempted to be bribed, were voters (.. 
had a right to vote at the time of the offence being com- 
mitted) ; 2dly, that it did not appear by any evidence given 
& that Lord Egmont (who was charged to be a candid, 
and for whom theſe perſons were to give their votes) was 
then declared a candidate; gdly, that the charge was tor 
bribing, or attempting to bribe, them to vote for Mr, Lit. 
yer, and the Ear] of Egmont, by name, whereas the evidence 
went no farther than to prove that the bribe was given or 
offered, to induce them to vote for Mr. Lackyer and tis 
friend (generally, and without naming either Lord Ege 
or any other friend in particular), ſo that there was wat. 
ance between the charge in the declaration and the evidence 
brought in proof of it; and the evidence was not ſuffice 
to ſupport the charge LORD MANSFIELD, In penal ac- 
tions the material fact mult be charged; and, in fact, muk 
be proved in ſuch a manner, that all thoſe conſequences wil 
follow a verdict, which ought to attend it : but aggravations 
and all circumſtances that do not vary the offence, are out of 
the caſe, as to the neceſſity of proving them. A man win 
has given money to another for his vote, thall not be ad. 
mitted to fay, that ſuch other perſon had no right to vote; 
here, however, it appears, that this perſon had a right to 
vote, and did vote: as to the ſecond objection, candidat? a 
vague term; no certain idea is tixed, by law, to it: but Lt- 
yer was certainly a candidate; and this was a bribe to indure 
White to vote for him and his friend: as to the third objcc- 
tion, the bribing to vote for one, or both, or either, of theſe 
perſons, is criminal, within the act; and, if proved, is fut 
ficient, and here it was proved that the bribe was gien ts 
vote for Lectyer. W1LMorT, J. As to the firſt objection, 
the giving /J/hite the bribe for his vote, admits his having 
right to vote, and it was proved that he did poll; as to the tag 
other objections, there is no real variance between the n 
rial and ſubſtantial charge and the evidence: the material and 
ſubſtantial charge is, bribing this man * to vote for Lache, 
and another, at the eleion :” the material offence is, bribing 
to give a vote for Lackyer : and it is pointed out ſo certain. 
that it might be pleaded in bar to any other action broug"! 
for the offence of bribing at this election. YATES, |: 

right to vote is admitted by bribing him to give his vote, all 
as he did actually vote, it is a preſumption of his having 4 
right to vote: but it is totally immaterial * whether he #4 8 


797 
Pn. is 


right 10 
c. 24 ! 
& to ha 
« perſo 
this ma 
the 2 « 
the deft 
perſons 
would 
jection ! 
Hnont 
candida 
4 ing, « 
« their 
« to ſer 
the ſam 
for bath 
that a ir 
another 
o plead 
{ſame by 
and ver 
$0 in 
againft | 
ject to t 
detendar 
ration, * 
material 
(after ar 
tuns caſe 
parties b 
a man fe 
at the el 
chjected 
the defen 
ive aud 
governs | 
,Verſation 
rambling 
would nc 
dut if it 
ſulemnly 
with wa, 
proper ti 
We thin 
election, 
evidence 
a jury; 
to vote.— 


Briberp. 


right to vote or not, becauſe the act of parliament 2 Geo. 2. 
c. 24. ſ. 7. ſays, © that if any perſon who hath, or claimeth 
« ts have, any right to vote, &c. hall take, &c. or if any 
« perſon, &c. ſhall, by, &c. corrupt or procure, &c.“ and 
this man certainly claimed a right to vote, and did vote: as tv 
the 2d objection, ſuch a traverle as has been mentioned“ that 
he defendant did not give, or offer, the bribe, while theſe 
perſons were candidates, would have been bad, becauſe it 
would not apply to the material offence: as to the 3d ob- 
jection: id certum eft quod certum reddi poteſt : The Earl of 
E:mmnt was known, at the time of election, to be the other 
candidate; the offence deſcribed by the ſtatute is, “ corrupt- 
« ing, or procuring, any perſon or perſons, to give his or 
their vote or votes, in any election of any member or members 
to ſerve in parliament :” and the crime and the penalty are 
the ſame, whether the bribe be given to vate for one, or to vote 
for bath: this is not ſo tied down by the particular deſcription 
that a recovery in this action could not be pleaded, in bar to 
znother action, for bribing at this election: for it might be 
ſo pleaded in bar: and the fact might be identified to be the 
ſame by proper ayerments—PER CUR. Rule diſcharged, 
and verdict for plaintiff to ſtand. 
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So in this caſe, which was an action upon the ſtatute Rigg e. Curze- 
againſt bribery ; there . a verdict for the plaintiff, ſub- nern, Hil. Ter. 


ect to the opinion of the Court; the objection taken by the 
defendant was, that the averment, or allegation, in the decla- 
ation, * that the perſon corrupted had a right to vote, was 
material and ſubſtantial, and ought to be proved. PER CR. 
(ater argument), We are of opinion, that it is not neceſſary in 
tus caſe to allege in the declaration, or to prove, that the 
parties bribed had a right to vote; that the giving money to 
a man for his vote, and the ſtanding by the preliding officer 
the election and giving his vote, which is received and not 
chjected to, or controverted, is concluſive evidence againſt 
the defendant; and that, as againſt him, it is the moſt deci- 
ive aud beſt evidence tha: can be: the caſe of Coombe v. Pitt, 
governs this caſe: as to the caſe mentioned, of criminal con- 
,Veifation, to be ſure, if a defendant ſay in jeſt, or in looſe 
rambling talk, that he had lain with the plaimitf's wife, that 
would not be ſufficient alone to convict him in that action; 
but if it were proved, that the defendant had ſeriouſly or 
ulemnly recognized, that he knew the woman he had lain 
With was the plaintiff's wife, we think it would be evidence 
Proper to be left to a jury, without proving the marriage. 
We think that the proof that theſe two perſons voted at the 
tleQion, and their votes not then diſputed, or controverted, is 
exidence of their having a right to vote, proper to be left to 
ry; although it be not concluſive evidence of theit right 


tv vote. Judgment for the plaintiff, 
Hh 2 Ir 


9 Geo 3. C. B. 
2 Mili. 395. 


468 Briberp. 


En In an action for bribery at the election for Colcheſteg 
IC, Ler. 


nn there was a verdict for the plaintiff on this ſpecial caſe.— 
4 Burr. 2267. The precept had been directed to the Mayor and Commonly 
1 Black. 664+ of Celche/ter ; but the words [and Commonalty\ were ſtruck 
through with a pen, and the plaintiff gave it (that is, the pre. 
cept) in evidence, diſ-annexed, and 3 from the wit 
and indenture of return; though it was originally annex 
to, and returned with, the writ and indenture to the therif, 
but not filed with the ſame in the Crown- office; the defent. 
ant offered, but was not permitted, to give parol evidence to 
prove that the words [and Commonalty] were in the pre« 
cept, and not obliterated when the ſame was delivered +: the 
Mayor, and returned by him. The queſtions ſtated for 
opinion of the Court were, FixsT, Whether the inſtrument 
above ſtated, and given in evidence, proved the declaration 
vir. that the precept iſſucd, directed tò the Mayor of Cl. 
cheſter: SECONDLY, Whether the above parol evidence 
ought to have been admitted for the defendant ?—Prn CU 
Thele precepts ought to be directed to the returning offer; 
the plaintiff ſearches the office, and finds it, with this alen 
tion, or correction: theſe words were put in by wittake 
they are, therefore, ſtruck out: they would be ſurpluſage t 
they ſtood there: it is the ſame as if they had never beer in 
being found in the proper office thus obliterated, it ſha!l be 
intended to have been always right, and therefore proved tie 
declaration; as to the ſecond print, they held that yarol ei 
dence ought not to be admitted to vitiate the record, and prove 
it to have been wrong; though it might have been admitted 
in order to prove it right. Ie to the plaintiff, 
Grey v Smitliyes Ihe time of delivering the precept to the returning other, 
er al. Hil, Ter. need not to be proved, in an action againſt a third per, 
9 _ 3-B-R. for bribery at a parliamentary election. — This was an action 
+ rr: £273 on the ſtatute 7 and 8 J/. 3. c. 25. for the further regu- 
« lating elections of members to ſerve in parliament, and 
« for the preventing irregular proceedings of {heritfs and 
« other officers, in the electing and returning ſuch members. 
The declaration ſtated the writ for the election, and the . 
livery of it to the ſheriff; and that the ſheriff, by vinue d 
it, made a precept to the Mayor of Colcheſter, who was tit 
proper officer, and delivered it to him; and that the Mayor 
mdorſed the day of his receipt thereof in his preſence; and 
forthwith cauſed public notice to be given ot the time and 
place ot election; and proceeded to election thereupon with 
in four days after his receipt of the precept, &c. On 
the precepi being produced, it appeared, that it was deliverel 
to the Mayor, in the preſence of two SUBSCRIBING WiNCIG 
who atteſted ſuch delivery of it to him: but this proot Ks 
not offered to be made by either of themſelves, but by a third 


perſon. The objection to this evidence was “ Ih u e 
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Bribern. 
« pro;f offered, of his delivery of the precept to the Mayor, 


Mas not by the evidence of EITHER of thoje two ſubſcribing 


« witneſſes, but by another perſon.” And upon this objection 
the plaintitf was nonſuited. Afterwards a motion was made 
for a new trial, and cauſe ſhewn.—-T HE CoukT took time 


t adviſe, and Lord MANSFIELD hinted, that the atteſtation 


of the witneſſes relates to the time of the precept's being deli- 
rered to the returning officer. But the time of ſuch delivery 
1s not, in this caſe, necefiary to be proved. AFTERWARDS, 


F Loxzp MANSFIELD delivered the opinion of the Court. The 


later part of Mr, Juſtice BATHURsST's report was, „ That 
« as neither of the perſons who atteſted the indorſement ct 
„the day the Mayor received it was called, he thought 
« there thould be a nonſuit againſt the plaintiff.” Upon 
this, the counſel acquieſced, and proceeded no farther, But 
lat was only decency : by which they ought not to ſuffer, 
i is always decent for the counſel to acquieſce in the opi- 
nion of the judge at the trial: but it is not 3cafonable that 
the parties ſhould be bound down by it, it that opinion be 
wrong. The queſtion was, Whether the delivery of the 
« precept to the Mayor was neceſſary to be authenticated by 
the witneſſes who had ſubſcribed their names in atteſtation 
of {uch delivery?“ WE ALL think, that if it had been 
the caſe of the Mayor himſelf, ſuch an atteſtation of the fine 
of the delivery of the precept to him, and of his indorſing it 
2 the preſence of the perſon who delivered it to him, might 
be material: and the rule, „of the in/trumental witneſſes 
being the proper witneſſes to prove a tact which they have 
© atteſted (as being the beſt and propereſt), may hold, as 
far as relates to the defence of the Mayor himfelt, in caſe of 
{is being put to juſtify his own conduct. But the preſent caſe 
is nt the caſe of the Mayor himſelf: it is on a col{ateral 
queſtion, and concerns a THIRD perſon, to whom the in- 
torſement made by the Mayor is 1mmaterial. I he clauſe in 
the act of 7 and 8 L. 3. c. 25. (1) inflicts a penaity. on the 
Mayor's amitting to indorſe the day of receiving the ptecept: 
and it is material to him. But this third perſon cannot 
know when it was indorſed, how it was indoried, or when it 
was atteffed, Therefore this difficulty of proving tele cir- 
cumſtances ght not to be luid on a third perſon. A proot 
ot the corporation's right to choofe members; and ot the 
precept's I uing, as declared upon; and of the delivery of it 
to che returning officer; and of the going to an election 
tereupon; might be enough for the plaintiff in this action, 
© make: and it does not appear that he would have been 
efcient in making all proper proof. But ail further proof 
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that he could have made, was ſtept by this opinion of the 
judge holding the neceſſity of proving this delivery of the 
precept to the mayor, BY the inſtrumental witneſſes whq gr. 
teſted the delivery, or by one of them. Therefore, ws ar 
ALL of opinion, that the nonſuit was too early in the cauſe; 
and that there ought to be a new trial. 

Sutton v. Biſhop, An offender on the ſtatute for bribery in parliamentary elec. 

Hil. Ter. tions, diſcovering another ſo as to be convicted, and not hay. 


Geo. 3. B. R. . 2 : : 
: _—— ng ing been before that time himſelf convicted, ſhall be inden. 


1.Black. Rep, 665, nified and diſcharged of all penalties and diſabilities. IU. 
was an action of debt, brought againſt Biſhop, for the gol 
penalty, upon the 7th clauſe of the ſtatute of 2 Ges. 2. c. 24, 
« for preventing bribery.” To which action the defendunt 
had pleaded “ nil debet; and a verdict had been obtainel 
againſt him by the plaintiff, but not fairly and regularly, :; 
the def:ndant alleged; who, therefore, moved to fer it afide, 
The caſe was in ſubſtance this: The defendant HBiſbop receivel 
a bribe of five guineas from one James Earle. He deter- 
mined to diſcover Earle, in order to indemnify himſelf, pu- 
ſuant to the 7th clauſe of this ſtatute, whereby it is enactal, 
&« that if any perſon offending againſt this act, within the 
& ſpace of twelve months next after ſuch election as afor:- 
* ſaid, diſcover any other perſon or perſons offending again 
« this act, /o that ſuch perſon or perſons ſo diſcovered h 
« thereupon canvicted, ſuch perſon ſo diſcovering, and not 
& having been befxre that time convicted of any ottence 
6 . this act, ſhall be indemnified and diſcharged from 
all penalues and diſabilities which he thall then have in- 
« curred by any offence againſt this act.” According]y, the 
now defendant, Biſbop, made this diſcovery of Earle, up 
the very day of the tranſaction, to Mr. Gray, an attorney, 
who was a commiſſioner to take affidavits z and at the fame 
time made an afhdavit of the fact, before Mr. Gray. I's 
was done upon the 16th of March: and an action was there- 
upon brought by one Bingley, againſt this James Earle. The 
writ againſt Earle, at the ſuit of Bingley, was ſerved upon 
Earle within three days, viz. on the 19th of March. Two 
months after this, the preſent action was brought by the pre- 
ſent plaintiff, Sutton, againſt Biſhop, the receiver of the 
bribe, who had two,months before made the abovementioned 
diſcovery. The proceſs againſt Biſhep, at the ſuit of Sutton, 
was ſerved upon Biſhop, on the 18th of May. Both theke 
cauſes (of Bingley v. Earle, and Sutton v. Biſbap.) were let 
down for trial on the ſame day; and were actually tried 
within half an hour of each other: but the cauſe of Sutin 
v. Biſbop ſtanding firſt, and as firſt entered upon the Juuge 5 
paper of cauſes, he would not invert the order in which ihe 
ſtood upon his paper, by trying the other cauſe (ot Bing 


v. Earle) firſt, though that action was firſt dam 
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| The conſequence was, that Sutton got a verdict againſt Biſhop * 


for Biſhop could not ſhew that he had made a diſcovery 
of another perſon ſo as to be thereupon convitted. Bingley, 


| on the other hand, got a verdi& againſt Earle, upon the evi- 


dnce of Biſhip. But this verdict came too late to avail Biſhop 
in his own cauſe at the ſuit of Sutton: for a verdict had 
already been given againſt him; which, as his counſel in- 
liſted, could not have happened, if his cauſe had been tried 
firſt, as it ought to have been. On this matter two queſtions 
aroſe; 1ſt, Whether the defendant, Biſhop, was intitled to 
avail himſelf ot tie protection of the ſeventh clauſe of the 
aft above recited ? 2dly, in what made he could avail himſelt 
of it, ſuppoſing him intitled to it TE Cour held, that, 
in this caſe, the defendant, Biſhop, was to be deemed the diſ- 
coverer. His application to Mr. Gray, and making an affi- 
davit of the fact, was the firſt and original diſcovery. The 
action was brought thereupon againſt Earle; and Earle was 
convicted upon the evidence of Biſhop. The other witneſſes 
were on!y ſupporters of his diſcovery. The clauſe in queſ- 
ton ſpeaks of the diſcoverer, in the ſingular number. he 
proſecutor could not be evidence for himtelf. 1t no one but 
the proſecutor could be conſidered as the diſcoverer, the claute 
would be ineffectual. They held, that the words “ ſuch 
« perſons ſo diſcovering, and not having been before that 
tine convicted of any offence againſt this act,“ clearly 
relate to the time of the eriginal diſcovery: and, therefore, 
Biſbop's having been himſelt convicted betore he gave evi- 
tence againſt Earle in the cauſe laſt tried, is no objection 
at all, The grammar of the ſentence requires this conſtruc- 
tion, The original diſcovery is the true merit. If the ot- 
tender ſubſtitutes another in his place, ſo as to be convicted, 
"nat intitles him to be himſelf indemnified and diſcharged, 
lt another perſon inſtitutes a proſecution, grounded upon 
uch diſcovery, the diſcoverer is only a witnels in that cauſe; 
he has no power over the conduct of it: but when a con- 
"(Chon of the perſon diſcovered is obtained, the end is then 
anſwered, and the diſcovery is then rendered complete and 
perfect. It was made a queſtion in the argument of this 
cle, “ What ſhall amount to a conviction, within the ſenſe of 
* this clauſe ?” It was ſaid & that a verdidt alone was not a 
© conviction.” And they held, that in civil actions, a ver- 
dit is nothing without a judgment, This is a civil action; 
n action, of debt, for a penalty: © nil debet” is pleaded. 
The defendant is not cunts of the debt till judgment. 
Therefore they were of opinion, that it ought to be completed 
ty a judgment. But they were alſo of opinion, that after it 
ould be ſo completed it would relate back to the time of the 
orginal diſcovery. And they thought that Bingley ought to 
be at liberty to enter up his judgment; in order to intitle 

Hh4 Bilhop 


Curgenven v. 
Cuming, 
Mic.Ter. 
40 Geo. 3. B. R. 
4 Burr, 2504. 
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Biſhop to his indemnity, or, at leaſt, not to ſtrip him of i; 


They thought, alſo, that Sutton ſhould complete his jucg. 


ment; but that his proceeding upon it ſhould be ſtay: 
They thought, upon the — © that Biſhop was intitled u 


ſome relief: but in what made he ſhould receive it, was nc 


eaſy to determine. The verdict obtained againſt him cou 
not be ſet aſide for irregularity; becauſe it was net irregular, 
There was no pretence to arreſt the judgment; becauſe no- 
thing appears upon the face of the record to juſtity it: and 
the 2 ought not to arreſt judgments upon matters not 
appearing upon the face of the record; but are to judg: 
upon the record itſelf, that their ſucceſſors may know the 
grounds of their judgment. An audita querela, it was agree, 
would be a proper method, and the moſt unexceptionable 
one, and was the old legal remedy : but as it had been long 
diſuſed, and would be expenſive, they choſe to do it, if i 
might be ſo done, in a ſummary way, as being more ealy and 
els expenſive. At length they were of opinion, that it 
might be done by a ſpecial rule, particularizing the circum- 
ſtances of the 1 and upon their ſtaying the execution of 
Sutton's judgment againſt Biſhop. This rule, they fad, 
would be a record of the Court: and the ſpecial reaſons of 
making it would appear in it, and be upon record. For the 
preſent, they diſcharged a rule at this time ſubſiſting, © for 
ſtaying the entering up the judginents in the reſpective cr0's 
** cauſes ;”” but they made a rule © that all proceedings upon 
both theſe judgments ſhould be /ayed till further order.” 
And they propoſed to make, atterwards, a ſpecial rule 0 

the effect that has been above mentioned. | 
But the bribery-act of 2 Geo. 2, C. 24, reſpecting parlia- 
mentary elections, does not make the plaintiff the ditcovercr, 
In an action of debt brought upon the ſtatute of 2 Ges. 2. c.24 
againſt bribery at elections: a verdict was found for the 
plaintiff ſubject to the opinion of the Court, upon the tol- 
lowing cafe : The defendant proved a copy of a judgment in 
the court of Common Pleas, of Hilary, 9 Ges. 3. between 
the ſaid Penhallow Cuming, plaintiff, and one 7% Sibley 
defendant ; by which judgment it appeared, that the laid 
Cuming had obtained a judgment againſt S for 10000 
upon the ſaid ſtatute of 2 Geo. 2. C. 24. againſt bribery at 
elections. The queſtion was „ Whether the ſaid defendant, 
& Cuming, is a diſcoverer indemnified under the ſaid act 0! 
« 2 Geo. 2. ſo as to be diſcharged from the penalties ant d- 
© abilities incurred by the offences mentioned in the dec. 
tion in this cauſe?” Lord MAansSFI1ELD obſerved, tha! 
the Court had not ſaid, nor would ſav, « That a plaintiff cc. 
% not be the diſcoverer :”* but the act of parliament dots 10! 
make him ſo, or conſider him as the diſcoverer. Here 15 
no evidence “ that the plaintiff was the diſcoverer. an 
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E .1:/her perſon muſt have been the witneſs : for the plaintiff 
could not be the witneſs himſelf. It is not to be preſumed, 
without any evidence at all of it, “ that the plaintiff in the 
« action was the diſcoverer.” AsToN, J. owned he had 
ſue diffculty, whether this act of parliament ought not to 
--ceive the ſame conſtruction as the acts relating to coiners, 
horſe-ſtealers, Kc. (In which opinion Lord MAnsFr1iELD 
xcquieſced ; and added, that it meant to encourage ottenders 
to diſcover each other.) Here, it is not ſtated, 10 was the 
firſt diſcoverer ; therefore the caſe is not completely ſtated, 
Lord MANSFIELD ſaid, he had no notion that the act 
meant to conſider the plaintiff as conclufrvely the diſcoverer. 
I is impoſſible to give an opinion upon this queſtion, with- 
out conſidering him in that 5 for the verdict is given 
bor the plaintiff. As rox, J. doubted whether it would not 
de the better method to move for a new trial. And Y ATEs, J. 
ſaid, there was no other method. Ihe producing the record 
does not prove © that the plaintiff is conclufrvely the diſco- 
* verer.“ This ſtands as if it had been pleaded and de- 
murred to, We cannot give judgment fur the defendant. 
But, here, the evidence was not carried on: it is only prima 
facie evidence, Tae Cour were of opinion, That there 
cugtit to be a new trial. The counſel agreed that it ſhould 
go down again to trial, without payment of colts. 

In an action of debt, to recover certain penalties againſt 


and procuring certain perſons (voters) to give their votes in 
the election of members tor the borough of Mitchell, in the 
county of Cornwall; the defendaut pleaded nil debet; the 
cauſe was tried, and a verdict found for the plaintiff. It 
was afterwards moved, on the behalf of the detendant, that 
judgment upon the po/fea might be ſtayed, upon afhdavits 
that the detendant 44 within the ſpace of twelve months 
next after the ſaid election (by making an affidavit), diſcover 
one Cary, who had offended againſt the ſaid act, by receiv- 
ng and taking money to give is vote at the ſaid election; 
who was convicted in an action at the ſuit of one Luke (as 
appears by the poſtea and judgment thereon now in court), 
upon the ſingle teſtimony of the now defendant, Curgenven, 
who made the diſcovery, and ſwore he ſaw the bribe given to, 
and received by, Cary, to give his vote at the ſaid election: 
vn ſhewing cauſe againſt the rule, it was contended, that the 

ourt ought not to interfere, to determine this matter upon 
a motion, but leave Curgenven to his remedy, if he had any, 
by an audita guerela; and it was further inſiſted, that he 
ought to have pleaded the ſtatute, and the matter of his diſ- 
charge, ſpecially, that the plaintiff might have replied to it, 
FR CUR, We are all of opinion, that this is not a caſe 
wherein 


Pugh v. Cur- 


the defendant, upon the ſtat, 2 Geo, 2. c. 24. for corrupting genven,Mic.Tery 


10 Geo. 3. C. R. 
3138s. 
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wherein we ought to interpoſe at all, upon a motion, f 
the defendant has the law on his fide, he may take his reme 
in ſome other way, as he ſhall be adviſed. —Rule diſcharged, 

In an action of debt on the ſtatute of 2 Geo. 2. c. 24, tr 
preventing bribery, the defendant pleaded nil debet : on th: 
trial, a verdict was found for the plaintiff, ſubject to the 
opinion of the Court on the following caſe : The defendant 
proved a copy of a judgment in the court of Common Pleas, 
of Hil. Ter. 9 Geo. 3. between the ſaid Penhallow Cumin, 
eſq. plaintiff, and the ſaid John Sibley, defendant : by which 
it appears, 4 that the defendant was convicted for bribing 
& Richard Beard and John Crews.” He alſo proved a cab 
ad refpondendum, iſſued in the ſame cauſe on the 20th of De- 
cember, 1768, teſted the 28th of November, 1768. The 
ſaid Richard Beard gave evidence, That he was a witne{ 
for the plaintiff in the ſaid cauſe, Cuming again}? Sibley ; and 
proved at the trial, “ that Szbley gave him thre: guineas for 
his vote; and further gave evidence, in this cauſe, “ that 
« ſaid Cuming's ſervant came to him in January laſt, and 
« defired him to come to his maſter's houſe : that before the ſaid 
„ time, he had made 10 diſcovery of the bribery: that 
« Mr. Philips, an attorney, examined him about it; and br 
& made an affidavit of the foi bribery : but he did not then /z 
« Mr. Cuming. Nicholas Philips gave evidence, * that he 
„ was a commiſhoner for taking afhdavits, both in the court 
« of Common Pleas and King's Bench; that in January 
4 laſt, he received a letter from Mr. Cuming, defiring him 
© to come to his houſe: and he went accordingly ; that 
„% Mr. Cuming then deſired him to take the affidavits of feve- 
ral perſons, and (amongſt the reſt) of ſaid Richard Buri 
and Fohn Crews, with regard to the briber 2 diftri- 
« buted by Sibly to the voters at Tregony, at the laſt election; 
« that he accordingly took the ſaid affidavits, for the Tae 
nas he believes, of ſettling the declaration in the ſaid caule, 
« Cuming v. Sibly.” THE QUESTION was, „ Whether 


« this cauſe?” And, on behalf of the plaintiff, it was ob. 
jected: 1ſt, that this matter ought not to have been admitted 
to be given in evidence: it ought to have been pleaded: adh. 
that the defendant was nat the diſcoverer, —LozxD Maxs- 
FIELD, I give no opinion now, on the fir/t point; but 
on the ſecond: it does not follow that the proſecutor mult 
be the diſcoverer; he ſets up another perſon to b1i"9 
the action. The act of parliament meant to turn he 


actors of bribery againſt each other. The man that 1000 
it, is the diſcoverer : the plaintiff, in the action brought in 


tune Common Pleas, by Cuming v. Sibley, was only the * 
: its 
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ba who adviſed or perſuaded the other to diſcover, In the 
cafe of Sutton v. Biſbop, the witneſs, Biſbep, was the diſco- 
verer. So, here, Beard was the diſcoverer. But if it be 
conſidered as doubtful upon the evidence, who was the diſco- 
rerer, the jury have found it againſt Cuming. YATES, I. 
As to the fir/? point, gave no determinate opinion, Yet he 
inclined to think that this was not matter of ſubſtance, neceſ- 
fary to be ſpecially pleaded. It ſeemed to him rather matter 
of inducement. And where it is matter of inducement, 
it may be given in evidence, upon the general iſſue; though 
not where it is matter of ſubſtance. Now, this ſeemed, he 
laid, to be more of the nature of inducement. He thought, 
the defendant was no object of this law. He ſaid, a proviſo 
in the ſame act of parliament, and the matter provided in it, 
may be given in evidence, on the general iſſue. And he 
ſpecified the caſe of an aCtion againſt a parſon for merchan- 
izing, contrary to Hen. 1. c. 113. which has a proviſo for 
the neceſſaries to maintain his houſehold. Now here is a 
proviſo in this act of 2 Ges. 2. which, in effect, ſays, that 
2 perſon who has been a diſcoverer ſhall not be an object of 
this law (1). The defendant has pleaded ui debet. The 
judgment will relate back (2) to the time of the diſcovery. 
The defendant maintains the iſſue, by ſhewing that he does 
not owe the money. | think, the diſcoverer is not an object 
of the act. As to the ſecond point; he held, that the defend- 
ant cannot, here, be conſidered as the diſcoverer. He has, 
Indeed, ſhewn “ that he was not; but that Beard was: for, 
© he could not have Au, what the fact was, wnleſs Beard 
* tad diſcovered it.” ASTON, J. If it had been a d//tin# 
«t of parliament, it ought to have been pleaded : but here is 
aſub/antive clauſe (in nature indeed of a proviſo) for in- 
Emnity, in the ſame act of parliament. And if this had 
deen pleaded, it would not have been ſufficient: for, it 
would not have appeared upon the plea, “ that he was the 
ulcoverer.”* Beard was clearly the diſcoverer ; and he was 
tte perſon intitled to the exemption : therefore, the plea 
would not have been ſufficient; becauſe it would not have 
e wn that the defendant was thereby exempted. WILLEõ, I. 
who tried the cauſe, atteſted that the caſe meant to conſider 
the facts, in the ſame manner as if they had been ſpecially 
found. He gave no opinion upon the firſt point. As to the 
ſcond, he was clear in concurring with the relt of the court. 

eard was certainly the f diſcoverer ; and ought to have 
the benefit of it. The detendant is not intitled to the benefit 
o the exemption. LoxD MANSFIELD now ſaid (upon the 
urſt point) that he thought this matter might be given in 
endence PER Cur. Paſtea to the plaintitt. 


(2) Vide p. 470, ſuſtra. i: (2) Vide p. 471, ſure. 
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Dune, Baker, In an action upon the ſtatute of 2 Ges, 2. e. 24, for prever, N verdic 
„lic. Ter, ing bribery : the 7th ſection whereof ęnacts, That if ay or why a 
2 3 R. perſon ſhall aſk, receive, or take, any money or other rewar, motion v 
1 he ſhall forfeit 500. and be diſabled to vote at any elecbon. 24. WhiC 
Upon ni debet being pleaded, a verdict was found for the * (0 any 

plaintiff, And it was afterwards moved in arreſt of jade. act im 
ment, on an objection, that the charge was too looſe and * years: 
neral: it being only, “ that the defendant did receive a rift 1 6 ;aſe of 
reward; without ſpecifying what he received or took, a « delay.” 

a reward z whether money, or what particular ſpecies of its ſon who 

ward. PER CuRIam, This declaration is bad: and being trial, wh 

upon a criminal charge, it ought to have been laid with fuf: in order 

hcient certainty, ſo as to be pleadable in bar of anctler that this 
action. Criminal charges muſt be laid with certainty : and Is not; 

if they are not, exception may be taken, in arreſt ot july. Court ; 
ment, after a verdict. The being after a verdict makes us ſtruction 
difference: it is not too late, Mr, Juſtice AsTox and M. founded, 
Juſtice WiLLES were ſilent.— Judgment arreſted. ſhould | 
Cuming . Sibiy,, No damages are recoverable for detention of the debt, in has vol, 
Mic, Ter. an action on the bribery- act. In error, upon a judgment in n the n 
n C. B. in an action of debt, upon the bribery- act, it was (aid, uon Arl 
T, that a verdict had been given for the plaintiff, for 19006. ar which x 
is. damages: beſides coſts. And the error objected vad city, Pet 
« that the plaintiff is not intitled to damages : no damages ful wo yea 

detention of the debt can be given in a popular action (0. without 
Lord MANSFIELD, There are no damages to be given in reCe1vec 
theſe popular actions. This /tatute gives colts, indeed: but goes: b 
here, the dama es aud coſts are blended together. Where in tao 
the plaintiff below brings a writ of error, we may not only the ady; 

reverſe what is wrong, Cut give judgment for what is right, lecond 

Where the defendant below brings à writ of error, we on ot thus 

reverſe ſuch wrong part of the judgment as he complains of, deptem 

YATES, J. The plaintiff has no right to the debt, ll oft? in Tri; 
conviction, Therefore, he can have no right to damages d 
the detention of it: and as the coſts and damages are incor- | 
porated, the judgment muſt be reverſed as to both damages a ſuſp- 
and coſts. — Judgment reverſed both as to the damages and petent 
colts, and affirmed as to the debt. 1 
gerne e, White, The plaintiff, in an action for bribery, on the 2 C.. ** an 
nl Ter. c. 24. is bound to proceed without w:lful delay.— | his was ad be 
l 8 © an action of debt, for bribery, in the year 1780, on e \ by 4 
2 Ges. 2. c. 24. The declaration was delivered in lay, 1701, ET a 
to which the general iſſue was pleaded, in trinity term, 1792 * b 
in which term, the plaintiff gave notice of trial for the H Was al 

ſummer affizes: but the record was not carried down to th the op 
till the ſummer aſſizes 1788, when it was tried before Buller, er 
J. at Sarum, and a verdict given for the plaintiff for 19 ing, it 
penalties. A rule was obtained to ſhew caule, either why — 
| _ — ait 
(1) The caſe of Frederick v. Lech, in vol. i. p. 424. 4 
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| we verdict ſhould not be ſet aſide and a new trial granted, 


or why all further proceedings ſhould not be ſtayed. This 
motion was founded on the 11th ſection of the 2 Geo. 2. c. 
24. which provides,“ that no perſon ſhall be made liable 
to any incapacity, diſability, forfeiture, ur penalty, by that 
« a& impoſed, unleſs proſecution be commenced within two 
© years after ſuch incapacity, &c. ſhall be incurred; or, in 
6 ;aſe of a proſecution, the ſame be carried on without wilfu! 
« {elay.” Lord KEN VON, Ch. J. In ordinary cafes, a per- 
{on who has had an opportunity of making a defence at the 
trial, which he neglects to do, is not intitled to a new trial 
in order to let him into that defence. Then it has been ſaid, 
that this is an application to the favour of the Court: bur it 
not; it is an application to the ſound diſcretion of the 
Court; which diſcretion muſt be guided by the fair con- 
ſruction of the act of parliament, on which the motion is 
founded, If it were a matter of mere arbitrary favour, 1 
ſhould have no great inclination to grant it to a man who 
has violated the laws of his country, by committing briber 
in the manner in which the defendant has done. Ihe 4 
ion ariſes on the eleventh ſection of the 2 Ges. 2. c. 24. 
which provides, that no perſon ſhall be liable to any incapa- 
city, penalty, &c. unleſs proſecution be commenced within 
two years; or in caſe of a proſecution, th: ſame be carried on 
without wilful delay. Now, the firſt part of this clauſe has 
received an explanation by the 9 Geo. 2. c. 38. as far as it 
goes: but, at the ſame time, that it explains part of that clauſe 
in tavour of the party proſecuted, it does not deprive him of 
the advantage of that defence, which was introduced in the 
lecond branch of chat proviſo. Then, What are the facts 
ot this caſe ? It is ſtated, that the offence was committed in 
&ptember, 1780; the cauſe commenced in May, 1782; and 
n Trinity term notice of trial was given for the then next 
ſummer aſſtres; yet, in point of fact, it was not then tried: 
and the next ſtep taken by the plaintiff, was not until after 
a ſuſp-nſion of fix years, during all which time, it was com- 
petent to tlie plaintiff co have brought the defendant to judg- 
ment, Now, this is primd facie a wilful delay; at leaſt, till 
itis anſwered. But it has been ſaid, that it this objection 
had been made at the trial, the plaintiff might have rebutted 
It, by ſhewing how the delay arofe ; but he might cqually 
have accounted for that delay now. Some antwer thould 
hare been ditcloſed by the plaintiff now, as that the defendant 
was abroad, which might have been a reaſon for ſuſpending 
the operation of the law till his return, from the riſk of the 
unnecellary expence in caſe the detendant was not torthcom- 
ing, if judgment were obtained againſt him. But no ex- 
Planation of that ſort has been attempted; and the fact 
Jemains uncontradicted, and totally unexplained, There 
Canmy! 


477 


Briberp. 


cannot be a ſtronger inſtance of wilful neglect than dit 
And, indeed, this ſeems to be a wiſe proviſion in the law; 
for it ought not to be permitted to parties to keep proſccu- 
tions in their power, to be moulded for particular purpoſes, 
If a man proſecute for the ſake of juſtice, it ſhould be done 
immediately. The public are intereſted in proſecutions df 
this kind; for, beyond the penalty incurred, diſabilities, of 2 
public nature, attach on a defendant: he is difabled fron 
voting for members of parliament, and of holding any cr. 
porate office. A doubt has been ſuggeſted at the bar, as to 
the manner in which the defendant thall take advantage of 
this delay. I ſhould be detirous, that my opinion ſhould uor 
be lung on the parties, if there were any mote by 
which our judgment could be reviewed in a coutt of error: 
but I do not ſee how that can be effected (1). I am der, 
that we ſhould not permit the plaintiff to procecd to july 
ment and execution; and unleſs ſome method can be pointe! 
out, by which this queſtion can be put in a courſe ot le- 
ſton, by a ſuperior tribunal, I muſt reſt ſatisfied with ſaying, 
that, after conſidering the act of parliament, I am of opinion, 
that that branch of the rule, for ſtaying the proceedings, mult 
be made abſolute. A$sHHuRST, J. concurred. BULLE, |, 
What is meant by wilful delay, in carrying on a ſuit ma 
court of law, neceſſarily depends on the practice of that 
court in which it is commenced. The legiſlature has thought 
fit to leave it to the diſcretion of the Court to judge, accord 
ing to the practice of the court, whether there be any wiltul 
delay or not. And I am of opinion, that if this objection 
had been made at the trial, it could not have been entercd 
into there. Suppoſe this action had been tried by a judge 0! 
any other court, he could not have been ſuppoſed to be cog- 
nizant of the practice of this court, upon which this queltion 
turns. But the matter now ſuggeſted is irrelevant to the 
ifſue ; for, on the plea nil debet, no matter could be given n 
evidence which aroſe after it was pleaded : it is totally out ol 
the iſſue; and, therefore, not the ſubject of inquiry at the 
trial. Then, there is no other way of taking advantage 0! 
the proviſo in this aCt of parliament, but by an application 
to the Court. Such an application might, indeed, have been 
made before; but I cannot ſay that it comes too late now 
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(1) In Trin. term, 30 Geo. 3. it was moved, that the rule of court, made in ths 
caſe, for ſtaying the proceedings, ſhould be entered on the record, in order th! the 
plaintiff might bring a writ of error: but the Court faid, they hod conlideres the 
gueſtion at the time, and were then of opinion, that there was no way of putting 
the queſtion on the record, Lord Kenyon ſaid, there were other analog%%* cales 
where error could not be brought, as on an amendment in cafe of a repleader, ot cn 
refuſal of a mandamus ; wid. Sutton v. Bion, in p. 472, ſufre, where the Court c 


dered a ſpecial rule to de drawo up, and entered of record. 1 


ln mere 
ection 
preſent, 
guilty 0 
ed; ſo 
judgme1 
ihal! be 
Court t 
fore, wl 
but that 
not like 
given te 
ceſs be 
two yea 
vantage 
the debt 
miſe, th 
he wiſh 
this diſt; 
ariſes ui 
therefor 
the defe 
he ca 
bears n 
what 
in reple 
the proc 
medy t. 
CROSE 
looks al 
has anx 
tor whit 
gillatur 
ſecute, 
errors « 
a party 
Gngero 
and the 
advanta 
Mean 2 
not acc 
the ati 
might h 
no reaſe 
guilty of 
tus mu 
The plz 
which is 
as (aid 


tus, 
aw; 
ecu⸗- 
les, 
dons 
13 of 
of 1 
from 
cor- 
ls tO 
e of 
| uot 
e by 
ror: 
leu, 
uy 
ned 
cui 
ying, 
mon, 
mul 
v, |, 

in 

that 
ugh 
"07d 
rilful 
chon 
torcd 
ge of 
cog- 
11100 
the 
en in 
ut Ot 
t the 
e ot 
Alon 
been 
O. 


jn mere matters of practice, delay is an anſwer to any ob- 
ection of irregularity : but it cannot extend to a caſe like the 
preſent, where the 9 has ſaid, that if one party be 
guilty of a wilful delay, the other party ſhall not be puniſh- 
ed; lo that this application may be made any time before 
judgments Then, the only queſtion is, In what mode this 
*hall be done? There is nothing in the act to enable the 
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Court to give judgment for the detendant ; and I doubt, there- 
fore, * K we can do it: if we did, the coſts muſt follow; 
but that we are not authoriſed to do by the act. This is 
not like the caſe put, of an action for uſury : that is an action 
given to a common informer, and no debt ariſes till the pro- 
ceſs be ſued out; ſo that, unleſs the writ be ſued out within 
two years, no debt exiſts; and the defendant may take ad- 
yantage of it on the plea of nil debet. But in afſumpſit, where 
the debt exiſts, although ſix years have elapſed ſince the pro- 
miſe, the defendant muſt plead the ſtatute of limitations, if 
he wiſh to take advantage of the plaintiff's delay. There is 
this diſtinction between thoſe two caſes: in the one, no debt 
wiſes unleſs the action be commenced within two years, and 
therefore it is evidence on the general iſſue; but, in the other, 
the defence cannot be taken advantage of unleſs it be pleaded. 
The caſe of a replevin bond, which has been mentioned, 
bears no analogy to the preſent. It has never been decided 
what © delay” means in that ſtatute : nor is it neceſſary ; for 
in replevin, both parties are actors, and either may carry on 
the proceedings; ſo that, as the defendant has the ſame re- 
medy that the plaintiff has, the queſtion cannot ariſe, —- 
UROSE, J. alſo concurred, and Caid (inter alia), Whoever 
looks at this act of parliament muſt ſee that the legiſlature 
has anxiouſly endeavoured to encourage ſpeedy proſecutions ; 
for which purpoſe, wi ful delay is provided againſt. The le- 
gilature, by this, meant, that perſons ſhall not pretend to pro- 
lecute, who did not intend to proſecute with effef?, The 
errors of proſecutions, on this act, hanging over the head of 
2 party accuſed, pending a general election, may be extremely 
Gngerous z and they may be converted to improper purpoſes ; 
ad the policy of the ſtatute would be entirely defeated, if no 
advantage could be taken of delay. The ſtatute does not 
mean perverſe delay; but every delay which the plaintiff can- 
dot account for to the ſatiafaRtion of the Court in which 
the action is commenced. If the Court ſee, that the action 
might have been proſecuted in a more ſpe.dy manner, and 
no reaſon is aſſigned for it, ſuch a plaintiff is, undoubtedly, 
guilty of wilful delay. Such is the preſent caſe; and, I think, 
dus muſt be taken to be wilful delay within the ſtatute, — 
The plaintiff, having been guilty of that delay, has done that 
: ich is contrary to the ſtatute, and for which the legiſlature 
4 laid he ſhall not recover, If he were to recover, theſe 
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diſabilities would attach on the defendant, which the act g 
parliament ſays, ſhall not under theſe circumſtances, I con. 
ſider it not as a matter of favour, but of juſtice and of lay, 
that the plaintiff ſhall not recover: to prevent which, we 
may interpoſe, as was done in Satto# v. Biſhop, by making s 
rule to ſtay further proceedings. Therefore, that part of the 


rule for a new trial was diſcharged; and the other, for ſtay.” 


ing the proceedings, was made abſolute, and without the d- 
fendant's paying the coſts of the trial. 


Bridges. 


Nene the kala. If a bridge, built by a county, be of utility to it, the coy 
bicants of the Ought to repair; but if built by a private perſon, and he hi 
Wen Riding of the benefit of it, he ought to repair. This was an indictment 
Yorkſhire, for not repairing Gluſburne-bridge. The defendants plcadel 
on cg BR Plea of non debent reparare ; becauſe, they ſay, that there wa 
5 Burr. 2594. à certain ancient public foot-bridge over Glutburne-Beck, 
a Block. 685. and that the inhabitants of the townſhip of Gluſburne to 
dnwn the ſ1id foot-bridge, and in lieu and flead there, and 
the place where the ſaid foat- bridge had been erected and ito, 
did ere& and ſet up the faid bridge, in the ſaid indi/ment tyc- 
cified, for horſes and carriages; and that the inhabitants 0! 
the townſhip of Gluſburne, from time immemorial, till the time 
of taking down the ſaid foot-bridge, had repaired the tame; 
and from the time of erecting the new bridge, had repaied 
and ought to repair the ſame: and they traverſe the right of 
the inhabitants of the Weſt Riding © to repair: and upon 
that traverſe iſſue was joined. On the trial of this cauſe, it 
appeared in evidence, that © There was an anci-nt FooT- 
« bridge over Gluſburne-Beck ; and a ford for Versen and 
another for carriages. That the inhabitants of Gluſhuris 
« had always repaired the ſaid foot-bridge. In the year 1745 
te the inhabitants of Gluſburne, being defirous of having ® 
« bridge fir CARTS and CARRIAGES over the {aid fte, 
« did apply for aſſiſtance to the general quarter-ſeſſon 
« which ordered, * The treaſurer to advance the tum ct 19 
« a8 a GRATVITY out of the county ſtock, te enable the in- 
« habitants to build a bridge over Gluſburne- Hod.“ Þy „ 
ſubſequent order of ſeſſions, reciting, that the cecution 0 
the above order had been ſuſpended; it was then ordered, 
that the treaſurer ſhould pay the 10l. provided that not 
therein ſhould extend to charge the inhabitants of U 14s) 
in time to come, with the reparation of the intended bridge 
In purſuance of the ſaid order, the ſum of ten pouns ve 
paid. The inhabitants of Gluſburne did build a l 
carts, carriages, and horſes, aud foot paſſengers 3 and gu” 
g 62 * 
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Bridges. 


eon the ancient foot-bridge, and ſeli the materials thereof, and 


received the money for the ſame : which br+Ige, ſo buiit, was 
of public utility, and uſed conſtantly afterwards by all pe, ſons 
palling that roach till the ſame was taken away by a . 
The ancient bridge ſtood about fixty yards below the ſaid new 
bridge, in the ſame highway. The faid road was made a 
turnpike road in 1755; and about 1766, the tum of fix ſhil- 
lings was paid, for a repair done to the new bridge, out of the 
till; ariſing from the roads: whercupon, the defendants were 
found guilty; ſubject to the opinion of this Court, on the 
following queſtion : © Whether the inhabitants of the Weſt- 
„Riding are obliged to rebuild the ſaid new bridge?” THe 
CourT were all clear, that the Riding was obliged to re- 
pair the new bridge. AsToN, J. obſerved, That this new 
bridge was not built in the ſame place where the foot-bridge 
ſtood; but at the diſtance of more than ſixty yards above it. 
The inhabitants of the county are of common right bound to 
repair all public bridges; becauſe they are for the benefit of 
the county. By Magna Charta (1), no town or freeman thall 
be deſtrained to make bridges, &c. except thoſe who were 
anciently and of right uſed to make them in the time of King 
Henry the ſecond (2). The inhabitants of Gluſburne were 
nc: bound to build this new bridge for carts and carriages ; 
nor are they obliged to repair more than they were betore 
dound to repair : and they never were bound to repair a 
bridge for carts, carriages, and horſes. What they were 
bound, by preſcription, to repair, was only a foot bridge. 
They have built a quite different bridge, in a different place. 
I his new bridge is for the common benefit and utility of the 
county; and the ſeſſions approved of it, and contributed to- 
wards it. The caſe in 1 Ro. Abr. 308. title “ Bridges,” 
5. 2. about a mill erected for a perſon's own benefit, is a dif- 
ferent caſe, That caſe is, that If a man ereCts a mill for 
his own profit, and makes a new cut for the water to come 
to it. and makes a new bridge over it, and the ſubjects uſed 
* to go over this as over a common bridge; this bridge 
* Ought to be repaired by him who has the mill, and ot by 
the county; becauſe he erected it for his own benefit. — 
There, the private emolument continued to the perſon who 
erected it: and it was not reaſonable for him to make the 
county contribute to it, whilſt the private benefit continued 
to hiniſelf. But this bridge for horſes, carts, and carriages, 
vas for the common benefit, uſe, and utility of the county in 
general; and, therefore, is within the rule, © That if a man 
g builds a bralge, and it becomes u ful to the county in general, 
the county ſhall repair it.” The common law, therefore, 
atached upon this bridge; and the county ought to repair it. 
—  —— — 1 . — 


(t) V. e. 15, ; 7 (2) v. 2 Inf. 29. I; 
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It appears, that the quarter-teſfions approved of it, and ex 

contributed to it, W1LLEs, J. concurred. BLAcksToxz, |, 

alſo concurred, and faid, This new bridge is ſixty yards 0 

tant from the place where the old one ſtood. He likeyis 

took notice, that Magna Charta, c. 15. does not apply to th 

caſe. The words are: Nulla villa nec liber himy dir. 

« gatur facere pontes, &c. e“ it ſays nothing about r 

them. In the caſe cited from Koll's Abridgment (1), r 

perſon who erected the mill, and made the bridge, continu 

to receive his original private benefit, Here, the benefit ud 

utility were to che public: it was conſtantly uſed by every 

one who went that road. Lord MANSFIELD, The nig 

ought to repair it, undoubtedly.— judgment for the crown,” 

The King v. And it ſeems, that thoſe who are bound to repair a bridge 
the Inhabitants are bound to widen it, if the exigencies of the public requie 
of the County it. And an indictment for not repairing a county bridge nay 
of Cumberland, . 2 
Hil. Ter. be removed by the proſecutor, notwithſtanding the ſtat, 1 4m, 
35 Geo. 3. B R. c. 18. {. 5.— This was an indictment, found at the aflzes 
6 Ter. Rip. 194+ againſt the defendants, ſtating, that Blennerhaſſet- bridge waz 
a public bridge, over the river Ellen, uſed for carriages, &, 

and that it was too narrow, and the battlements not of ſuf 

cient height, &c.; and charging, that the defendanis ougkt 

to repair it, and make it ſecure, The indictment was te- 

turned into this court in Hiliary term, 32 Geo. 3. in obe- 

dience to a writ of certiorari, iſſued at the inſtance of the 
proſecutor ; and the defendants, having pleaded the general 

iſſue, were tried at the ſummer aſſwes, 1792, for the county 

of Cumberland, when a verdict was found for the king. In 
Michaelmas term, 1792, the defendants obtained a rule fora 

new trial; which, or ſhewing cauſe, in the following term. 

was diſcharged. On that argument, a queſtion was dilcuſſel 

reſpecting the liability of the inhabitants of a connty to ul 

bridge, which was not of ſufficient width to anſwer the preſent 

exigenctes of the public. PER LoxD KEN VON, Cl. |. The 

cauſe was arrived at that ſtage, when, though no poſiave 

opinion was given by us (2), the Court ſtrongly intimats, 

that if a bridge, uſed for-carriages, though formerly adequate 

to the purpoſes intended, were not now of ſufficient width t9 

meet the public exigencies, owing to the increaſed width ct 

' carriages, the burthen of widening it muſt be borne by tlote 

who are bound to repair the bridge. And upon that queſtion, 

there cannot be entertained much doubt: but this is not noꝝ 


—————_ —ů — —„—-— 


1) 1 Rel. Abr. 368. pl. 2. 0 

8 The rule for a new trial was moved for, on the ground, that the detencams 
were not bound by law to widen the bridge, and on the ſuppoſition that there wn 5 
evidence to ſhew that the bridge was, in other reſpects, out of repair; but, 00 
report of the learned judge, it appeared, that there was evidence of the bridge being 
out of repair ; and, therefore, the rule for a new trial was diſcharged. Ile Cour. 
Gying, that at all events the detendanta muſt be found guilty on a ſecons al. 
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ke queſtion to be decided. The queſtion now, for the con- 
Cderation of the Court, and which aroſe upon a motion 
made by the proſecutors, that a fine of Pos might be im- 
pod on the defendants, and paid to V. Lawſon, to be laid 
out in repairing the bridge, is, Whether or not an indiftment 
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of this kind can be removed by certiorari? In order to thew 
lat it cannot, the defendants relied on the ſtat, 1 Ann. c. 18. 
. by which it is enacted, & that all matters concerning 
the repairing and — of the bridges and highways, 


neft and herein before mentioned, ſhall be determined in the county 
ern where they lie, and not elſewhere; and that no preſentment 
e rid or indictment for not repairing ſuch bridges, or the highways 
pi at the end of ſuch bridges, ſhall be removed by certierari out 
a big of the ſaid county into any other court.“ The proſecutor 
 Tequire contended, that this clauſe was intended only to prevent the 
ige may defendants removing ſuch preſentments or indictments, and 
An. not to take away the certiorari from the proſecutor. The 
aflzey words of this act of parliament are very general: but if, in 
dye was the conſtruction, we were to read them in their full extent, 
cs, de. it would introduce a ſoleciſm in the law; for it mult be re- 
fuß. membered, that in theſe caſes, the defendants are the inhabi- 
$ ougit tants of the county, and if the indictment cannot be removed 
vs b certiorari, and a ſuggeſtion entered on the record, that the 
in obe. inhabitants of the county are intereſted, in order to have the 
ot the trial elſewhere, the indictment muſt be tried by the very per- 
png ſons who are parties in the cauſe. This, I believe, would be 
coun an anomalous caſe in the law of England. However, this 
g., I. queſtion does not reſt on that — obſervation. If this 
e for were res integra, we ſhould conſider, whether the extenſive 
. words of this ſtatute ought not to be narrowed in their con- 
lcuted ſtruction, in order to arrive at that point which is the object 
my of all laws, the attainment of juſtice, Now, in ſupport of 
Pen 


. The 
zoliive 
nated, 
equate 
14th to 


dh of 


the conſtruction contended for by the proſecutor, that the 

ſtatute does not prevent the removal of this indictment, many 

inſtances have been furniſhed, by the officers of the crown- 

cice, of informations and 2 for the non- repair of 

bridges having been removed by writs of certiorari applied 

for by the proſecutors. - Of the firſt ſort, ſee the 1 v. the 
9 


I Inhabitants of the county of Wilts, ZE. 2 Ann. 6 Mad. 191, 
wy $7. Salk. 350. R. v. the Inhabitants of the county of Mid- 
_ deſex, Hil. 4 Ann. R. v. the Inhabitants of the city of Nor- 


wich, E. 2 Geo. 1. R. v. the Inhabitants of the county of 
Norfolk, Mich. 8 Geo. 1. R. v. the Inhabitants of the county 
of Surrey, E. 9 Gee. 1. And R. v. the Inhabitants of the county 


fam « Stafford, Mic. 6 Geo. 2. Of the other claſs of caſes of 
* naments, removed here by certiorari, at the inſtance of the 
je being proſecutor, ſee R. v. the Inhabitants of the county of Lan- 
how calter, E. 3 Ann. KR. v. the Inhabitants of the Weſt Riding 
* « Yorkſhire, K. 8 Geo, 35. Burr. 2594+; R. v. the ſame de- 

e Ii 2 fendants, 
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The Nag v. 
*he Juſtices of 
4,lamorganſhire, 
Tr. Ter. 

:2 Geo. 3. B. R. 


” >». 
$ „%. 44, 279. 


Bridges. 
fendants, Tr. 27 Gee. 3. K. v. the Inhabitants of the couny On 2 
of Glamorgan, in the fame term; R. v. the ſame defendany, juſtices | 
Hl. 28 Geo. 3. R. v. the Inhabitants of the county of $4. of co 
merſet, Mic. 29 Geo. 3. R. v. the Inhabitants of the county affidavit 


of Lancaſter, E. 30 Geo. 3. R. v. the [nhabitants of the ſtate, at 
county of Cheſter, Mich. 32 Geo. 3-; R. v. the (ame de. ſons app 


fendants in the ſame term. Aad it is to be obſerved, that fate of 
ſome of thele caſes happened ſoon after the paſſing of the atorr 

ſtatute of Anne, and while it mult have been in the recoil:e. they y 
tion of thoſe who attended in the courts. Among the bock far eithe 
caſes, cited by the proſecutor's counſel, was that of R. . eeuted | 
Farewell, 2 Stra. 1209: there, the proſecutor took out 2 untraci. 
certiorari, and the defendant moved to quaſh it, becauſe there ſeveral | 
was no affidavit according to the ſtat. 5 V. and MM. c. 11, 2nd, on 
nor any recognizance according to hat; and the former ſtat mittee, 
13 and 14. + 2. c. 6.; 22 Car. 2. c. 12.3 and 3 IV. and contra® 
MH. c. 12. © But the Court, on conſidering thoſe acts, held, attend 2 
that they related only to certioraris applied tor by defendants the ſubſ 
and not one pro rege, as that was. And many preccdens bons in 
were ſhewn of certioraris for a proſecutor, taken out in the rebuildit 
manner this was; and the certiorari was allowed.“ The proceed 
words of the flatutes, there referred to, are as large as thoſe building 
of the ſtatute of Anne, upon which this queſtion ariſes; and riſed thi 
yet the Court held, in that caſe, that they only extended to On the 
defendants ; and that a proſecutor, who removed the indict- entered 
ment, was not bound to comply with thoſe conditions whic! And, at 
the ſeveral ſtatutes ſeemed to require from every perſon de- alter co 
moving an indictmem by certiorari. This caſe has been te- ordered 
cognized in ſubſequent caſes, particularly in that of &. v. tions of 
Badenbam, reported in Cowp. 78. which was an in«3Etment on that the 
the (tat. 13 Geo. 3. c. 78. tor a nuiſance in a highway (1, vid one 
Therefore, on the authority of all theſe caſes, whateve! poſitior 
might have been our opinion of it, had it been res ing. Proceec 
[though, in forming an opinion, for the firſt time, on tit cauſe th 
ſubject, we ſhould have been anxious, for reaſons of ſubſtan- 1 Juſti 
tial juſtice, to have controlled the extenſive operation of the themſel 
general words of the ſtatute of Anne], we are of opinion, ſundat 
that the certiorari was properly iſſued, and that the rule tor rule fo 
impoſing the fine muſt be met e abſolute, of the 
The juſtices at ſeſſions may appoint a committee of ma- been c. 
giſtrates, to inſpect the ſtate of a county bridge, and to make no cert 
any new contract for repairing or rebuilding, to be executed unleſs 
by the clerk of the peace, on behalf of the county; and the ance tt 
ix days” notice, required by 13 Geo. 2. c. 18.1. 5. before an luretie 
application for a certiorari to remove proceedings by juſtices The x 
of the peace, muſt be given before making the. motion for a de gra 
rule to ſhew cauſe, why ſuch certiorari ſhould not be gr anted, Ceeduny 
8 3 within 
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Bridges. 


n a rule for a certiorari, to remove certain orders of the 
juſtices at the ſeſſions, touching the repairing and rebuilding 
of a county bridge, the following facts were diſcloſed by 
efidavits : the old bridge was preſented, as being in a ruinous 
tate, at the Eaſter Seſſions, in April, 1792; when the - 
fon appointed a committee, of twelve magiſtrates, to inſpect the 
fate of the bridge, impowering them to make any contract 
either for the repairing the old, or rebuilding a new, bridge, as 
they ſhould judge moſt proper, and diretting that an agreement 
far either of thoſe purpoſes ſhould be reduced to writing, and ex- 
teuted by the clerk of the peace on behalf of the county and the 
antrafter : in June, 1792, the committee, having examined 
ſeveral plans, adopted one propoſed by Parry, tor rebuilding ; 
and, on the gth of July, at another meeting of the com- 
mittee, they directed the clerk of the peace to prepare a 
contract with Parry for execution, and to requeſt Parry to 
attend at the next meeting. In the interval between this and 
the ſubſequent meeting, the committee reported to the ſeſ- 
bons in July, that they were in treaty with Parry for the 
rebuilding of the bridge, when the ſeſſions authoriſed them to 
proceed, and to direct the clerk of the peace to contract for 
building the lame, On the 21ſt of July the committee autho- 
riſed the clerk of the peace to make the contract with Parry. 
On the 24th of September, 1792, articles of covenant were 
entered into between Parry and the clerk of the peace. 
And, at the Michaelmas ſeſſions, in October laſt, that court, 
aſter confirming all the former reſolutions of the committee, 


ordered the clerk of the peace to perform the ſeveral direc- - 


tions of the committee, relative to Parry. It alſo appeared, 
that the new bridge was not built preciſely on the ſcite of the 
od one, but that it varied for ſeveral yards from the former 
poſition, The certiorari was applied for in order that the 
proceedings might be quaſhed on two grounds: FIRST, be- 
cauſe the juſtices at the ſeſſions could not delegate their authority 
@ juſtices out of ſeſſions; and, SECONDLY, that the ſeſſions 
themſelves had no authority to build the new bridge on a different 
fundation fram the old one. In ſhewing cauſe againſt the 
rule for the certiorari, it was objected, that the requiſitions 
of the ſtatutes 5 Geo. 2. c. 19. and 13 Geo. 2. c. 18. had not 
deen complied with. The 5 Geo. 2. c. 19. ſ. 2. enacts, that 
no certiorari ſhall be iſſued to remove any orders of juſtices, 
leſs the party proſecuting ſuch certiorari, before the allow- 
ance thereof, ſhall enter into a recognizance, with ſufficient 
lureties, in F0l. with condition to proſecute the tame, &c, 
ne 13 Gee. 2. c. 18. ſ. 5. enacts, that no certiorari ſhall 
granted to remove any judgment, order, or other pro- 
Cedings before juſtices, unleſs tuch certiorari be applied for 
within fix calendar months next after ſuch order, &c.; and 
vie); the party ſuing forth the ſame hath given /ix days' notice 
113 thereef 
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thereef in writing to the juſtices, &c.— Lord KEN VO CU « uſe 
The formal objeCtion, to the want of notice, muſt prevail jn this « ever 
caſe. The act of parliament poſitively requires fix das notice « aCtic 
to be given; and it is the uſual practice to give that notice. Ne & faid 
is notice of the rule to ſhew cauſe ſufficient, becauſe it may kis act 
have been granted on improper grounds: in this caſe, hal The p 
the want of notice been diſcloſed when the rule was ayylisl « who 
for, the Court would not have given even a rule to hey „ gain 
cauſe. But even if ſufficient notice had been given, I Man's 
| not think we ought to grant a certiorari to remove theſe p- jobbing 
Þ ceedings, ſince it appears that the juſtices were warranted in 4 broke 
[' what they did. With regard to the appointing of the com. © Tece 
if mittee, it was proper that the information ſhould be acquired « diſp. 
\ out of the ſeſſions; and the act of the committee was after. « pubi 
v wards confirmed by the ſeſſions; ſo that it was the act of the « The 
ſeſſions. And although the county could not be diftrained prels x 
for the expence of building a new bridge, there was no 0b. Court 
jection to the re-building of this, which was in lieu of the dir fo 
1 old one. AsHHURST, J. Notice ſhould have been given t» ot itoc 
| the juſtices before the firſt application to this court. Bur. It alic 
LER, J. This was a contract under the authority of the coun The t 
of ſeſſions, and it was confirmed by the following ſoſſions, As caſe of 
to the power of the juſtices to change the road, by changing ſponde 
„ the local ſituation of the bridge, there certainly are old caſes bung 
| againſt itz and they were properly decided ; becauſe previous from c 
i to the ſtat. 14 Geo. 2. the juſtices at the ſeſſions had nv po On 
to change the ſituation of bridges: but that act of parliament for ta 
| impliedly gives them that power, for it enables them 9 ls not 
| purchaſe land adjoining any county bridge “ for the more lum la 
commodious enlarging or convenient rebuilding the awe,” and or 
This, therefore, impliedly gives them the power of aheriag jury tc 
the poſition of the bridge, to ſuit the convenience of the were t 
public. This is an anſwer to the juſtice of the caſe; and, | KC, oi 
think, alſo, that the objection to the writ for the want ot ſtatute 
notice is well founded. The notice ſhould have been given C. 26, 
to the magiſtrates previous to the application for the rule t9 « ker, 
| ſhew cauſe, GRosE, J. of the ſame opinion,—Rulc di- © TEC 
charged, | ID bro 
a con 
* one 
and 
Brokers. count 
e 10 170 
1 , © of 
Tanfſen, Bart. A perſon who for brokerage and hire negotiates and con. « 
Chamberlain of cludes bargains for ſtocks, is a broker in point of law, —Ti & fol; 
— Tow was an action for a forfeiture on 6 Ann, c. 16, ſ. 5. for hat. a 
— 


7 Geo. 3. BR. ing acted as a broker, without being admitted ſo to do by the 
4 Burr.2103. court of mayor and aldermen. That ſtatute enacts © that 


« every ſuch perſon ſo offending ſhall forfeit and pay tc 15 


Brokers. 


4 uſe of the ſaid mayor and commonalty and citizens, for 


Ch. 

inch « every ſuch offence, the ſum of 25. to be recovered by 
notice « action of debt, in the name of the chamberlain of the 
e. Noe 6 faid city,” The declaration charged divers inſtances of 
it may kis ating as a broker: to which he pleaded the general iſſue. 
ſe, had The point reſerved at the trial was, Whether a perſon 
20plied « who, for brokerage, and hire negotiates and concludes bar- 
0 ſhey « gains for /tocks, is a broker within 6 Ann. c. 16.—Lord 
. 16 MansSFIELD, Sir John Barnard's act (1) to prevent ſtock- 
ſe pro jobbing, is deciſive of this quettion : it directs, that “ every 
nted in roter, or other perſon who ſhall negotiate or att as a broker, 
com- 6 receiving brokerage in the buying, ſelling, or otherwiſe 
quired « diſpoſing of any of the ſaid public or joint ſtocks, or other 
after. public ſecurities, ſhall keep a book, which ſhall be called 
of the « The Broker's Book.” No words can more ſtrongly ex- 
rained preſs what the parliament meant by a broker. Y ATES,). The 
10 ob. Court will follow the parliamentary idea of a broker : and 
of the vir Fabn Barnard's act ( to prevent the infamous practice 
ven to ef (tock-jobbing””) is concluſive as to their idea of a broker, 
Bur. It alio appears from the ſtatute of 10 Arn. c. 19. 1. 121. 
* coun The two other judges concurred, Lord MANSFIELD, The 
$. As caſe of a merchant who acts by commiſſion from a corre- 


nging 
| caſes 
ions 


ſpondent abroad, may be a different caſe : but here is no- 
thing in the caſe before us to diſtinguiſh this commiſhon 
from common brokerage.—Po/tca to the plaintiff. 
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On an indictment on the Annuity-adt 17 Geo. 3. c. 26, ſ. 7. The Kiag v. 


Dower | : 7. T. ; 
for taking more than 10s. in the 100/. for brokerage, &c. it Giltham,Ea.Ter, 


mem 
m to not neceſſary to prove that the defendant took the exact . 1 
more ſum laid in the indictment, thouzh it be not laid under a via. 
me,” and on the trial of ſuch an indictment it muſt be left to the 
enag jury to conſider whether the excels above 1ovs. in the 1001. 
f tha were really taken as a fair charge for drawing the w:1tings, 
nd, Kc, or whether it were not ſo taken asa device to avoid the 
nt of ſtatute, The defendant was indicted on the ſtatute 17 Geo. 3. 
zen . 20. . 7. which enacts © that every ſolicitor, ſcrivener, bro- 
le to * ker, and other perſon, who thall aſk, demand, accept, or 
d- * receive, for ſoliciting or procuring the loan, and for the 
A brokerage of any money that (ha'] be advanced, as the 
© conſideration of any annuity above ten ſhillings for every 
* one hundred pounds, &c. ſhall be guilty of a miſdemeanor, 
and puniſhable by fine and impriſonment.” The firſt 
count ſtated, that & the defendant, on the 1ſt of February, 
* 1792, unlawfully did aſk, demand, accept, and receive, 
con · * of and from Lord Viſcount Falkland, H. Speed, and 
This D. Broughten, 3321. 10s. as a gratuity and reward for 
aſs * ſoliciting and procuring the loan, and for the brokerage of 
the 1 
that f "= MAT 
the 1) Vide 7 Geo. 2. c. 8. f. 
uls K N n i the 
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& the ſum of 2, 4 50. then and there actually and 3 fi 
advanced and paid by S. Phillips to them the ſaid Lord 
« F. H. S. and D. B. as and tor the price and conſideration 
« of divers anuuities, &c. which ſaid ſum of 3224. 105. for 
© the loan and brokerage of the ſaid 2, 4 50l. excceled the 
* ſum of 10s. for every 1004.“ It was objected at the trial, 
that the evidence did not ſuſtain the indictment ; the charge 
being, that 3224. 10s. was paid for brokerage, and the e. 
dence being, that the defendant, at the time of the money 
being paid, ſid, that 1001 was for the writings, 1000. by 
way of preſent, and gl. per cent on the whole ſum, viz, 
122/, 10s, Lord Kenyon over-ruled the objection, thinking 
it not material; but he left it to the jury to conſider, Whether 
the whole tranſaction were not a mere device and colour 
to receive the ſum ſtated under different pretences, but in 
truth tor the brokerage and ſoliciting of the loan, in fraud 
of the act of parliament ? and the jur being of this opinion, 
found the defendant guilty. A rule ii having be n obtained 
on a former day for a new trial, on the ground that the ver- 
dict ws againit law and evidence; cauſe was ſhewn.— 
Loid Kenyon, Ch. J. The offence here conſiſts in taking 
more tuan ten ſhillings for every hundred pounds tor bio- 
Kerage or procuiing the loan; and for this purpoſe the quan- 
tum of the exceſs taken is immaterial. In the caſe of utury, 
to which this has been compared, it is material, becaule in 
letting forth a contract in pleading, it is neceſſary to ſet it 
out correctly, and prove it as ſet forth, But here the offence 
is the ſame, whether more or leſs be taken, and the judg- 
ment does not depend on the quantum taken, as it does in 
the caſe of uiury. GROSͤE, J. In caſes of this kind, tie 

veſtion muſt be left to the jury to conſider whether the 
— really took more than ten ſhillings in the liundted 
pounds by way of brokerage; for if he colourably take a 
large ſum under pretence that the exceſs above ten thillings 
was received for another purpoſe. that will not avail him. 
In the caſe of uſury it is always left to the jury to ſay, whe- 
ther the ſum taken, though oſtentibly for another purpol-, 
was not in reality taken as uſurious intereſt. LawRE xCE, |. 
The queſtion here is not, whether the witneſs did or did act 
prove that the defendant had taken 3224. 10s. for the broker- 
age, but hether he did not prove that more than ten (hi/lings 
in the hundred pounds was taken by the defendant; and it that 
were proved, it was ſufficient to convict the defendant— 
Rule diſcharyed, 
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- By whom it may be made. 

ia 

rac Ir a power of making by-laws is, by charter, given to a Rex v. Spencer, 
Vie {veft body, they do not repreſent the whole community, and common _— 
ney cannot aſſume to themſclves what belongs to it; but if the gan“ Al. Ter. 
by power of 3 by-laws is in the body at large, they may 6 Geo. 3. B. R. 
Iz, dele,ate their rights to a ſelect body, And a by-law cannot 3 Burr. 4827» 
g ſuperadd a qualification to an elector which the charter does 

er not require. In ſhewing cauſe againſt arreſting the judg- 
Our ment tor the defendant, and entering judgment for the king 
in agaunſt the defendant, an objection was taken to the validity 
2Ud o& the by-law, under which the defendant juſtified his elec- 
on, tion into the office. It was urged, that it was a bad by-law, 
ned 2s it reſtr ins and narrows the number of electors without 


an authority from the charter, and even contrary to it; and 
without the conſent of the electois, takes away their rights; 
and is vague, indefinite, and uncertain ; and that ſuch a 
reſtriction of the number of electors cannot be allowed in 
the caſe of a common council-man's election, whatever 
might be the caſe of the election of the principal officer. It 
was an information in the nature of a guo warrants for 
uſurping the office of a common council-man of Maidſtone. 
The rs E juſtified, under a BY-LAW, dated the 18th of 
Auguſt, 1764, and made by the mayor, jurats, and com- 
mon- council, by virtue of letters patent of 21 Ce. 2. It recites 
the power given by the charter © for the mayor, jurats, and 
& commonalty, to ele common council-men;“ and recites 
that the commonalty were very numerous, and the admiſſion 
Hof them to vote at the election of common council-men 
had been found, by experience, to be attended with many 
* inconveniences, and had, from time to time, occaſioned 
* divers rivts and diſorders, and great popular confuſions, 
* and had very much diſturbed and broken in upon the 
peace, good order, and government of the ſaid town and 
« pariſh;”” and further recites, that ſuch inconveniences 
* would be likely to be remedied, if the right of eleCting of 
* the common council were to be CONFINED to the mayor, 
* jurats, and common council, and SUCH of the common free- 
nen as had executed parochial offices in and for the ſaid town 
dend pariſh in manner therein-after mentioned: and then 
(for preventing of the like inconveniences for the future, and 
tor the avoiding of popular confuſion and diſorder in the 
election of common council- men) it ordains, “that upon 
" every or any future election of a common council-man or 
" common council-men of the ſaid town and pariſh, the 

| « mayor 
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« mayor, jurats, and common- council for the time being. o 
64 the ſaid town and pariſh, and $8UCH of the common free 
“ for the time being, who ſhould reſide in, and fd! 
„ reſpettively have gone through and ſerved for the ſpace of 
* one whole year RESPECTIVELY the SEVERAL office; o 
& CHURCH-WARDEN AND OVERSEER OF THE P991, 
& RESPECTIVELY, for the ſaid town and pariſh, or the mai 
„part of ſuch mayor, jurats, common=council-men, and 
„ common freemen, QUALIFIED AS AFORESAID, {hou!d 
* meet and aſſemble themſelves together in the court-hall t 
c the ſaid town and pariſh ; and being then and there ſo mc 
« and aſſembled together, the ſaid mayor, jurats, commun- 
& council, and common freemen, of the ſaid town and pariſh, 
« QUALIFIED AS AFORESAID, or the major part of then 
4“ ſo met and aſſembled together, ſhould, by themſetrs, 
* WITHOUT the PRESENCE or CONCURRENCE of ANY // 
* the COMMONALTY of the ſaid town and pariſh, ele ond 
** charſe one or more of the principal inhabitants of the (ail 
ac town and pariſh, to be a common-council-man or common- 
« council-men of the ſaid town and pariſh (1). To this 
by-law, pleaded by the defendant, the proſecutor replied: 
Iſt, that the common-council were not duly aſſembled; 
2dly, that they had no power to make ſuch a by-l-w: and 
iſſue was joined thereupon, Both theſe iſſues were tound 
for the detendant, It was infiſted, on the behalf of the de- 
fenndant, that the proſecutor could have no more than a rule 
to ſhew cauſe * Why this judgment ſhould not be arre/ted;” 
whereas the preſent rule is drawn up not only to ſhew cauſe 
« Why che judgment ſhould not be arreſted,” but 4%, why 
judgment ſhould not be ENTERED © For the KN 
AGAINST the defendant.”” Ihe proſecutor's objections 19 
the by-law were, FiRs r, this is a bad by-law, becauſe it 1s 
not warranted by the charter; which only extends to cates 
where penalties are annexed; and that the penalties mult be 
inflicted by the whole body: SECONDLY, that the by-law is 
contradictory to the charter, which requires the election to be 
by the body at large: fo that it is repugnant to the chaiter 
both in letter and ſpirit; Tut, that the number ct 
electors ought not to be narrowed as to the election 0! 2 
common council-man ; however it might have been, if it had 
been the head-officer : FouRTHLY, that the by-law tales 
away the power of the commonalty, without the conſent ot the 


* - 
— — 


(1) The cnanTER ditects the nomination and election of common coun” 
men to be by the mayor, jurats, end coMMONALTY, and their ſeccetſors, ot td 
majority of them, out of the principal inhabitants of the ſaid town and parith. 

Alſo, The new letters patent of incorporation bear date the 1th of june, 
21 Geo. 2. and incorporate them by the name of mayor, jurats, and comte 
6& alty;“ to conſiſt of a mayor, thirteen jurats (including the mayor). 3d b 
common council- men: and power is granted to the mayor, jurats, and comme" 
council, to make by-laws. 
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eommonalty: and the caſe of the corporations in 4 C. 78, 
and 3 Bulſtr. 71. the caſe of the corporation of Colcheſter 
is urged in ſupport of this objection: FIFTHLY, that the 
by-law is vague, indefinite, and — the firſt 
argument, Lord MANSFIELD ſaid, he ſaw reaſon to doubt 
of the by-law ; and deſired to conlider of it. It is now ſet- 
tled (1), © that the number of the elefors may be reſtrained 
« by a by-law : but a by-law cannot ſtrike off an integral 
« part of them; neither can it narrow the number of the 
« perſons aut of whom the election is to be made.“ The 
charter gives the right of election to the commonalty. The 
by-law reſtrains it to a few of them; and thoſe few, under 
a particular deſcription, namely, ſuch as have been church- 
wardens and overſeers. The corporation-juſtices appoint 
overſeers: and ſeveral perſons may be exempted or excuſed 
from ſerving that office at all. Theſe perſons would be 
orally excluded from ever voting. So that ſome votes would 
be preſerved, of perſons nominated by the mayor and jurats: 
and others could never vote at all. It deferves conſideration, 
Whether this is a reaſonable reſtriction ?”” though this 
ſelect body have a power given them by the charter to make 
by-laws, Mr. Juſtice WIL Or inclined to think the by- 
aw unreaſonable. He thought, the Court ought to take care 
that che perſons impowered to make by-laws, exerted their 
power in a reaſonable manner. They ought not to take the 
power of election from others, and place it in themſelves. 
Here, the jurats, &c. being corporation-juſtices, have the 
appointment of overſeers. Conſequently, this by-law puts 
it into their power to ſay who thall be the electors. And as 


va ſome of the overſeers are to be named by the parſon, it ſo 
19 far puts the election into the power of the parſon : or, at 
is leaſt, it may put it into the power of other perſons, not cor- 
les porators, who may have the right of chooſing churchwars , 
be dens. As to the objection of the want of the conſent of the 
15 commonalty to the by-law; he thought them as much in- 
be cluded in, and bound by, a by-law made by the ſelect body, 
ter to whom the charter gives the power of making by-laws, as 
of it they had actually given their own conſent, Mr. Juſtice 
2 Varks, and Mr. Juſtice AsToN, thought it bad. A by- 
ad hw may narrow the number of electors; not altering the 
cs conſtituent parts. But here they have gone out of the char- 
he ter, and — qualifications not mentioned in it, nor at all 
connected with the corporation. The commonalty are, by 


a. the charter, an integral part of the conſtitution. And this 


* 11 
Neg 7 * 


—— 


. (1) It was ſettled, not only in the caſe of Rex v. Philipr, mayor of Carmarthen, 

iy eafter mentioned), but alſo in a later caſe, of Lee v. Wallis et al. the 27th of 

en Jawary, 1756, in this court, ( that a by-law may narrow the number of the 
dale, but not of the cli. 


J. by- 
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by-law admits thoſe of them to have a vote, who hays f 
theſe offices; and excludes thoſe of them who have not; thou 
ſome ot them may be incapable, or not obliged, to fer 
them; and though this qualification has no connexicn at al 
with the corporation. And the corporation-juſtices haye tle 
appointment of overſeers, in their own hands. In the cafe 
of Rex v. Tucker, mayor of Weymouth, a by-law by the 
mayor and aidermen, “ that the mayor ſhould be choſen out 
« of the aldermen, was held bad (1). So here, they have 
reſtrained the electors, not generally, but with fuch a diſtine- 
tion as, in effect, places the election in themſelves, Lard 
M ansFIELD ſaid, theſe obſervations ſtruck him very ſtron, 
The by-law introduces a new deſcription not mentioned u 
the charter, nor at all connected with their corporate cha- 
racter, as a qualification to enable them to elect; and ex- 
cludes ſuch of them from the right of electing, as hu wi 
this qualifications CURIA ADVISARE VULT,—The c- 
jections, on the ſecond argument, were, iſt, that an rntyral 
part of the corporation cannot be ſtruck off; 2dly, that the 
by-law places the power in themſelves ; 3dly, that it _—_ 
qualification not at all connected with the corporation. 
MANSFIELD, It appears to me, that where the power ot 
making by-laws is by charter given to a ſelect body, they do 
at repreſent the whole community; and, therefore, cannot 
aſſume to themſelves what belongs to the body at large: but 
where the power of making we, hn is in the body at large, 
they may delegate their rights to a ſelect body, who become 
the repreſentative of the whole community, Now here the 
charter appoints the election of the mayor to be by the 
jurats; and of the jurats, by the mayor, jurats, and com- 
mon-council-man, (excluding commonalty) ; and of ttt 
commonalty, by the mayor, jurats, and commynalty. | te- 
member, the charter was much litigated at the time of paſſ⸗ 
ing it. And it was matter of deliberation, « Whether the 
power of election ſhould be fixed in the body at large, 0 
4 in the ſelect body?“ I underſtand the charter as if it had 
ſaid in expreis wo ds“ that the commonalty ſhall vote for 
* themſelves, and not be repreſented by the common council 
Ii is by no means to be compared to caſes where there !» 1 
common council who are ſuppoſed to have been created ly 
the commonalty, and, therefore, have the original power ® 
the commonalty in them. Here the common council s 
part of the commonalty, but a diftint body. They are con 
ſtituted eo nomine, as common council-men; which is an othce 


—— — 


(1) k was Ea. Ter. 14. Ges. 2. B. R. and in Dom. Proc. 1742-3, When the Lou 
aſhrmed the judgment of this court. The charter directed the election to be 
out of four perſons to be nominated our of the burgeſſes or inhabitants at s 5 
lu directed it to be made out of four perſons out of the aller mr, r U e 
of whom ſhould be an alderman, | | for 
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for life, This, alone, would be a ſufficient objeQion to the 


law. But further, they have here contined the qualifica- 


ton to what does not relate to, or concern, the corporation; to 
having been churchwardens, perſons appointed annually by 
the parſon ; or overſeers, perſons nominated by the juſtices. 
This is an abuſe of their p:wer, for the private benefit of 
thoſe that have exerciſed it. I am, therefore, clearly of opi- 
nion, „ That it is null and void by law. —Mr. Joſtice WII- 
or declared himſelf of the fame opinion. The true teſt 
of all by-laws is the intention of the crown in granting the 
charter, and the apparent good of the corporations And upon 


this principle ſtands the power of controlling, by a by-law, 


the words of a charter, as far as relates to the diſtinction be- 
tween narrowing - the number of elefors, and narrowing the 
number of thoſe out of whom: the election is to be made. A 
by-law may reſtrain the number of the eleors : but it cannot 
narrow the object of election. The former tends to avoid 
popular confuſion and riot: but that reaſon does not apply 
to the objedts of election. This was ſettled in the Carmar- 
then caſe {Rex v. Philips, jun. mayor of Carmarthen, 
Trin. Ter. 1749, 22, 23 Ges. 2. B. R. JI; and it was there 
holden, „that a by-law cannot exclude an integral part of 
the electors. I do not ſay, that any integral part is 
here ſtruck off: which, I think, could not be done. But 2 
qualification is required, which is neither mentioned in the 
charter, nor at all connected with their corporate character. 
The charter fays, the election ſhall be by the mayor, jurats, 
and commonalty. The by-law ſays, it ſhall be confined to the 
mayor, jurats, and common council, and SUCH of the common=- 
aty as ſhall have ſerved the offices of churchwarden and 
overſeer of the poor for one whole year. The charter hav- 
ing named the common council, ſhews, that they were 
meant to be a diſtinct body or claſs. No by-law could have 
confined it to the common council alene: neither can a by- 
law confine it to _ of the c:ommonalty as are under ſuch a 
qualification as is here required. The crown have added no 
qualification to the votes of the commonalty. The by-law 
caunot ſuperadd a qualification when the crown has not; 
and which has no relation to, or connexion with, their cor- 
porate character and capacity. It is in the teeth of the 
Fant, Beſides, this is, in effect, putting the power in them- 
jeves : for they haye the nomination of overſeers. The 
curchtardens are not, indeed, appointed by themſelves: but 
bey are appointed by ſtrangers to the corporation. The 
makers of the by-law had no right to impoſe ſuch qualifica- 
ons. Therefore, this by-law is void. It not only reſtrains 
ne number of electors, but impoſes qual fications contrary 13 
tte intention the charter. Therefore it is not juſtified by 
de caſs of corporations in 4 OG. 77, 78. Mr. Juſtice 
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YATES, Corporations cannot make by-laws contrary to fie 
conſtitution. If they do, they act without authority, This 
by-law is made by the —_ jurats, and common council 
to whom the power of making by-laws is given by the char. 
ter. The common council cannot be —— as the repre. 
fentatives of the whole body of the commonalty. The com. 
mon council, mentioned in this charter, are plainly a diſin® 
body from the commonalty. This by-law was not a 

by the whole body. The Carmarthen by-law wa, 
ſuppoſed to be a by-law made by the whole body: ſo was th: 
caſe of corporations in 4 C.; whereas, here, the mayo, 
jurats, and common council (which common council are a 
diſtinct body from the commonalty), make the by-law, an 
place the election in the mayor, jurats, and common counci, 
together with a part of the common freemen. This part 0 
the by-law, I, therefore, hold to be unreaſonable, illeg;/ 
and bad. Then, as to that part of it which impoſes th: 
qualification upon the freemen ; it requires from the electors 
appointed by the charter, a qualification not mentioned ir 
the charter; the having executed quite diſtinct offices, not at 
all connected with the corporation. I cannot conceive that 
even the whole body could have thus varied an eſſential part 
of their conſtitution. "Theſe officers (churchwardens and 
overſeers) are alien to the corporation; and depend upon the 
will of others, and partly upon the nomination of ſome at 
the very makers of the by-law. The by-law is, in my 
opinion, clearly void. —Mr, Juſtice As rox, The commons 
council, . part of the corporate body, are a 4:/tin# 
claſs from the commonalty : they are part of the ſelect boy, 
to whom the power of making by-laws is given, A by-law 
may narrow the number of the g electors; but it cannot 
transfer the right of election to ee perſons. There 
was no common council diſtinct, and as a ſelect body, either 
in the Carmarthen caſe, or in the Corporation caſe, in 
4 Cz. 77. b.: therefore, they remained as part of the general 
body: here, they are a diſtin claſs. The intention of the 
whole charter is to be conſidered in the conſtruction of, 
You cannot change the right of the electors from one body 
to a different body, or intermix other perſons with thoſe w 
have the right in them. This by-law is a manifeſt ſcheme 
of the makers of it, to put the power of election in chem. 
ſelves. And the qualification, here annexed, is a ſuſpenon 
of their right, till they ſhall have ſerved theſe offices, reſpec- 
tively, for a whole year: ſo that it is a ſuſpenſion for de 
years, at the leaſt, There is no end of qualifications of ts 
fort. It is a bad by-law. —The by-law being thus holden te 
be bad, the judgment was arre/fed. And the Court declared 
that there ought to be ns t of the trial or motion, on 
either ſide. 
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A corporation has no power to excluds an integral part Rex ». Abraham 
of the body, when a charter gives them the right of election. — — 
—This was a queſtion concerning the validity of a corpora- Hil. Ter. 10 
tion by-law. It came before the court, upon a motion on Geo. 3. E R. 


behalf of the proſecutor, for a rule upon the defendants, to 4 e. 2515. 


new cauſe why judgment of ouſter ſhould not be entered 
grain them, notwith/tanding that all the iſſues had been 
{-und for them. It was ſaid, that it appeared upon the whole 
record, & that the defendants had nat @ good title :** and in 
uch caſe, there ſhall be judgment of ouſter againſt them, 
although the particular iſſues may all be found for them. 
This information charged them with uſurping the office of 
burgeſſes and freemen. They juſtify, under a by-law. This 
by-law was made by the mayor and aldermen, with the 
alſent of the commonalty ; and ordains, “ that the mayor and 
* aldermen, by themſelves, AND WITHOUT the commonalty, 
* may, for the future, elect burgeſſes and freemen: and they 
ſhew that they were elected under it, by the mayor and alder= 
men only. hereas, the charter places the election of them 
in the mayor, aldermen, AND COMMONALTY, This by- 
law was given in evidence upon the foot of uſage: and no 
contrary uſage was ſhewn. But it is not in the power of a 
-orporation to exclude any one conſtituent part of their body, 
to whom the charter has given the right of election: tlie 
cannot put it into the wall of two conſtituent parts of their 
body only, when the charter has placed it in three. The in- 
firmation ſet forth, that the borough of Helleſton, alias Hel- 
ſton, in Cornwall, is an ancient borough ; and the burgeſſes 
thereof incorporated by the name of the mayor and common= 
aj of the borough of Helleſton, in the county of Cornwall; 
and that within the ſaid borough there are, and ought to be, 
and for and during, &c. there have been, or ought to have 
been, a mayor, four aldermen, and an indefinite number of 
burgeſſes and freemen ; and that the office of a burgeſs and 
treeman is a public office, &c.: and that Abraham Head, 
late of, &c. IVilliam Paſmore, Thomas Nicholls, ohn May, 
and Jahn Oagers, late of, &c. on the iſt day of January, 
2 Ce. 3. and from thence continually, afterwards, and to the 
ume of exhibiting this information, have, and each of them, 
ſeverally hath uted and exerciſed, and ill do, and each of 
them doth there ſeverally uſe and exerciſe, the office of a 
burgeſs and freeman, without any legal warrant, &c. and 
Clam, without any legal warrant, &c. to be a burgeſs and 
freeman, &c. THE PLEA of the ſaid Abraham Head, Hil- 
lan Paſmore, Thomas Nicholls, Jobn May, and John Odgers, 
admitted that the ſaid borough is an ancient borough; and 
bat the burgeſſes are one body corporate and politic, by the 
dame of the mayor and commonalty; and that within the ſaid 
rough there are, or ought to be, and for and during, _ 
there 
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there have been, or ought to have been, a mayor, four 3. 
dermen, and an indefinite number of burgeſſe and freemey; 
and that the office of a burgeſs and freeman is a p«blic office 
c. But the ſaid defendants ſay, that the boro».gh of He. 
leſton, alias Helſton aforeſaid, is, and from time immemuria hi 
been, an ancient town and borough ; and that the Lady Ely. 
beth, late queen, &c. by her letters patent, dated the 26h of 
January, 27 regni (reciting “ that the burgeſſes a d uch ibi. 
& ants of the ſaid — of Hell ſton, fron time where. 
« of, &c. had had, and enjoyed. divers cuſtoms, &c. as «el 
« by preſcription as by letters p.:tents, charters, &c. and ally, 
« that the burgeſſes and inhabitants of the ſame boron, 
« had beſought her to create them into a body corpor:te, 
% gcc. ), taking it for granted, © that the ſaid bor ug or 
& vill, was an ancient borough, and one of her moſt we! 
„ boroughs within her dutchy of Cornwall,“ did, by ug it 
letters patent, GRANT, that the ſaid borough, or vill, f fle- 
leſton, ſhould be, and remain for ever, a tree borough; an 
that the burgeſſes of the ſaid borough ſhould be incorporated 
by the name of mayor and commonalty of the boruug!i of Hel. 


leſton ; and did create them a body corporate and politic, %c, 


and that by that name they ſhould have perpetual ſuc: ein, 
and might have, poſſeſs, and enjoy, &c. ; and did nominnte 
and conltitute, &c. Peter Collyns, an honeſt man, ad an 
inhabitant of the ſaid borougii, io be the firſt and modem 
mayor, to execute the ſaid ofe until Sunday next before the 
feaſt of St. Michael the Archangel next following, an| from 
thence until another perſon ſhould be elected and ſworn ina 
that office; and did grant to the ſaid ayor and commonalty, 
&c. that forever thereafter, from time to time, there thovid 
be four men, of the more diſcreet, honeit, and quiet men, Xc. 
to be aiding and aſſiſting to the ſaid mayor; who ſhould be 
aldermen, and who, together with the mayor, ſhould be the 
common council of the Paid borough, for the MAKING 514 
TUTES, &c. by them, or the major part 7 them, without tht 
mayor of the ſame borough; and did thereby nome 
J. P. alias R. fe J. alias JV. T. P. and P. A. in abitant df 
the ſaid borough, to be the firſt and modern four aHανν 0! 
the ſame borough; and to be, upon their oath, corporl | © 
be taken before the ſaid modern mayor, the commn conurcil ot 
the ſaid borough, with the ſaid mavor; and ti- { id % 
and aldermen for the time being, did create the cmd council 
for ever; and did thereby grant to the ſaid mayer, and co 
mbnalty, and their ſucceflors, that the ſaid mayor and cen- 
monalty, for the time being, together with the bene 
the time being, or the major part of them, mi hi geld ad 
edmt ſo many of the more diſcreet, hon-N, and quit = 
and jnhabitants of the ſame borough, to be burge//e: © 


men thereof, as to them ſhould ſeem fit aud convcils ” 
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by the ſaid letters patent remaining, &c. may appear, &c. 
which ſaid letters patent, on the 1ſt of * in the ſaid 
27th year of Queen Elizabeth, the then burgeſſes or the ſaid 
borough of Helleſton accepted ; and, by virtue thereof, have, 
from thenceforth hitherto been, and ſtill are, one body corpo- 


ate and politic, &c. by the name of mayor and commonalty of, 
xc. And they further ſay, that after the accepting the ſaid let- 


ters patent, and lang before their electian, to wit, on the 2d of 


February, 27 Elizabeth, at, &c. the then MAYOR AND AL- 
DERMEN of the ſaid borough, and then being the common 
council of the ſaid borough, WIT THE ASSENT OF THE 
coMMONALTY of the ſaid borough, did make a certain rea- 
ſonable ſtatute, act, and ordinance, commonly called a BY» 
LAW (not now extant in writing), for the avoiding of popu- 
ar confuſion in the election of burgeſſes and freemen of the 
ſame borough ; whereby it was ordained, “ that the mayer 
« ond aldermen, or the major part of the ſaid aldermen of the 
„ame borough, for the time being, by themſelves, and 
« wITHOUT the concurrence or aſſiſtance of the NM /- 
& ALTY of the ſaid borough, might, and might be able, at 
all future times, forever thereafter, to clact and admit ſuch 
« and fo many of the more diſcreet, houeſt, and quiet men, 
and inhabitants of the ſame borough, to be BURGESSES 
* AND FREEMEN of the ſame borough, as to them ſhould, 
© from time to time, ſeem fit and convenient: to which 
laid BY-LAW the mayor and commonalty of the ſaid bo- 
rough of Helleſton have, from the making thereof, hitherto 
enformed themſelves; and the ſame ſtill is in full force, in no- 
wiſt reverſed, repealed, or annulled. And the ſaid defendants 
further ſay, that afterwards, to wit, on the 14th of Novem- 
den 1749, at the borough aforeſaid, John Williams, Eſq. 
then mayor, together with the major part of the aldermen of 
the ſaid borough, did elect and admit them, the ſaid defendants 
(then and there being of the moſt diicreet, honeſt, and quiet 
men, and inhabitants of the ſaid borough), to be burgeſſes and 
freemen of the ſame borough : and thereupon they did, on 
the ſame day and year laſt aforeſaid, take upon themſelves, 
and each of them did take upon himſelf, the office of a bur- 
gels and freeman, &c.; and by reaſon of the premiſes, they, 
and each of them, were, and ſtill are, &c.; and, by that 
warrant, they, and each of them have and do uſe, exerciſe, 
and claim, &c. as it was, and is, lawful, &c. They con- 
clule with traverſing the uſurpation, and praying judgment. 
Tar REPLICATION, proteſting © that the plea, and matter 
contained in it, are not ſufficient to bar, &c.“ denies that 
Queen Elizabeth made any ſuch letters patent, as in the plea 
ls alleged: and iſſue is joined thereon. It denies the accept- 
ance ot the letters patent, as is alleged in the plea ; and, on 
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this, a ſecond iſſue is joined, It denies the making any ſuc 
by-law, by the mayor and aldermen, and then being the 
common council, &c. as by the plea is alleged: and, on this 
a third iſſue is joined. It denies the election of the defendant 
to be burgeſſes and freemen, as by the plea is alleged: and, 
on this, a fourth iſſue is joined. It denies their being l. 
geſſes and freemen, as by the plea is alleged: and, on this, a 
fifth iſſue is joined. It denies their being inhabitants at the 
time of their ſuppoſed election, as by the plea is alleged: 
and, on this, a ſixth iſſue is joined. ALL theſe iſſues were 
found for the defendants. On ſhewing cauſe againſt thi; 
rule, it was inſiſted, that this is a good by-law, on the face if 
the plea; that the proſecutor might have demurred to it, if he 
had thought fit; that he had not demurred: and a verdi& 
was found for the defendants.— PER Cur. The body at large: 
had no power to make by-laws; becauſe that power is, by 
the charter, given to the common council, conſiſting of the 
mayor and aldermen : and the common council could not, by a 
by-law, take _ from the body at large, the right of clec- 
tion, which the charter had veſted in the whole body. This 
is exactly the caſe of Maidſtone. The whole of the preſent 
caſe is ſhortly this: The charter of Queen Elizabeth gave 
the power of making by-laws, to the mayor and aldermen; 
and granted the power of elefing burgeſſes, to the mayor ot 
aldermen AND COMMONALTY. An information, in na- 
ture of a que warrants, is brought againſt the detendants, 
who plead a by-law, not now extant in writing, made by 
the mayor and aldermen, WITH THE ASSENT of the cu 
monalty, & that the mayor and aldermen, or the major par 
« of them, might elect burgeſſes and freemen, w1THoUT 
« the concurrence or aſſiſtance of the commonalty of the {z'0 
% borough :*” and they add, & to which ſaid by-law the 
% mayor and commonalty of the ſaid borough have, from 
& the making thereof hitherto, conformed themſelves.” 
Several iſſues were taken upon this by-law, and the defend- 
ants title under it: which were all — or the defendants. 
But the proſecutor moved for a rule to ſhew cauſe © why 
& judgment of ouſter ſhould not be entered.” Upon ſhew- 
ing cauſe, the counſel have gone into a very long argument: 
at the bar; and great ſtreſs has been laid upon the allega- 


tion, „ that the by-law was made wir n THE ASSENT ff 


« the commonalty.” But the judgment turns upon a wf 
ſhorr and clear point. THE Court directed that 1UDG- 
MENT OF OUSTER ſhould be entered, but without anf 
coſts of the trial, 
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What ſhall be a good By-Law. 


A by-law, that a butcher in London ſhall be free of the Rex ». Sir 
butchers? company, is — mandamus having iſſued, di- Ibo. Harriſon, 


tectel to Sir Thomas 


a freeman of the company of cloth-workers, and having 
afterwards duly admitted himſelf into the freedom of the ſaid 
company of = & quam ook — return ſets forth, that the 
city of London is an ancient city, &c. and a body corpo- 
rate, &c.z and that there are ſeveral guilds, companies, &c. ; 
which guilds, companies, &c. have uſed, and ought to have 
the overſeeing, correction, and government of the ſeveral per- 
ſons, uſing and exerciſing the ſeveral arts, trades, miſteries, and 
manual occupations, belonging to ſuch ſeveral ſocieties, guilds, 
fraternities, fellowſhips, and companies, in the uſe and exer- 
cile of ſuch arts, trades, miſteries, and manual occupa tions, 
within the ſaid city and the liberties thereof; and that the ſaid 
ſeveral ſocieties, guilds, fraternities, fellowſhips, and com- 
panies of the ſaid city, and the men of the ſame, for all the 
tine aforeſaid have uſed, and ought, and yet uſe, and ought 
to be under the order, government, and regulation of the mayor 
and aldermen of the ſaid city for the time being, with the 
commonalty of the ſaid city, in common council aſſembled, 
The return further certifies a cu/7om, © That every perſon, 
* at the time of his or her admiſſion into the ſaid city, be 
* free of SOME one of the aforeſaid ſocieties, guilds, frater- 
© nities, fellowſhips, or companies of the Gig city; and be 
admitted into the freedom of the ſame city, as a freeman 
© or freewoman of or in ſuch ſociety, guild, fraternity, fel- 
* Jowſhip, or company.“ Then it certifies another cultom, 
& That no perſon, not being free of the city, may fell by re- 
* tall, or keep any ſhop for retail ſale, or uſe any occupation 
* for hire, gain, or ſale, within the ſaid city or its liberties;“ 
and that there is another cuſtom within the ſaid city, That 
© 1t any cuſtoms, obtained, prevailing, and uſed in the ſaid 
city, be or have been difficult, or defective in any part; or if 
any things newly ariſing in the ſame city, where à remedy is 
nt, or hath not been, 3 Foo" ordained, (ſhould want, or have 

' wanted amendment; the mayor and aldermen of the ſaid 
city, for the time being, with the aſſent of the commonalty 
of the ſaid city, in common council aſſembled, may apply 
and ordain, and have been uſed and accuſtomed to apply 
and ordain, and of right ought to apply and ordain, as often 
as to them hall or hath ſeemed meet, AN APT AND PRO- 
PORTIONABLE REMEDY in that behalf, for the common 
* benefit of the citizens of the ſaid city, and of other perſo:s 
K k 2 « reſorting 


: g Chamberlain ot 
arriſon, knight, chamberlz1n of the London, Tr. Ter. 


city of London, to admit William Cope into the freedom of 2 Geo. 3. B. R. 


CAKE ti, 2 . . TC; 3 Furr. 1322. 
the faid city; having ſerved an apprenticeſhip to hn Cope, —— 
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« reſorting thither ; ſo as ſuch ordinances be agreeabl: t; zul 
faith and reaſon, not prejudicial to the king and his progeni. 
« tors, or to the people, and in ns wye contrary to the laws art 
« /atutes of this kingdom.“ The return further certifies, that 
there hath been, for all the time atoreſaid, and ſtill is, within 
the ſame city, a certain ancient ſociety or company of perſony 
uſing and exerciſing the art, trade, and miſtery of Bur. 
CHERS, Within the faid city and the liberties thereof; which 
ſaid ancient ſociety or company, on the 20th day of June, iy 
the twwenty-ſeventh year of the reign of the late Lord Geng: 
the Second, king of Great-Britain, &c. and long before waz, 
and till is, a bady corporate, by the name of the maſter, war. 
dens, and commonalty of the art or miſtery of butchers gf 
the city of London; and chat the ſaid company or ſocicty is 
and for all the time aforeſaid hath been, one of the aforeſaid 
companies or ſocieties, The return then ſects forth a By-Law, 
made at a common council of the ſaid city, holden accord- 
ing to the cuſtom, &c. on the 20th June, 17273 namely— 
that it was, by the authority of the ſame common council, in 
and by an act of the ſaid common council, intitied, * An AG 
« for regulating the Company of BuTCUERs of the City i; 
« Lendon,”” enaCted, ordained, and eſtabliſhed, in manner and 
form as follows, to toit, WHEREAS the maſter, wardens, 
« and commonalty of the art or miſtery of butchers, f 
« the city of London, are, and have been, an ancient fc. 
« Jowſhip, and long ſince incorporated, and have obtained 
« ſeveral royal grants for confirmation of their privileges 
« and whereas many perſons, who exerciſe the trade of 2 
& butcher within the city of London, have obtained their 
« freedoms of OTHER companies, by redemption and othc- 
« wiſe; by reaſon whereef, the ſaid company of BUTCHERS i! 
% MUCH DIMINISHED and MAY FALL in decay; for u- 
& medy WHEREOF, be it enaCted, ordained, and eltab.iſhec, 
« by the right honourable the lord mayor, aldermen, and 
commons of the city of London, in this preſent common 
« council aſſembled, and by the authority of the ſame, that 
„ from and after the 29th day of September next, every per- 
« {on not being already free of this city, occupying, uſing, 0! 
cxerciſing, or who thall occupy, uſe, or exerciſe the ah 
« trade, or miſtery of a BUTCHER Within the city of Lon- 
« don or liberties thereof, ell take upon Himſel the freedom, 
« and be made a freeman of the ſaid company of BUT» 
* CHERS; and that No perſon or perſons now uimg or cx: 
ciſing, or who ſhall hereafter uſe, occupy, or exeicile the 
ſad art, trade, or miſtery of a BUTCHER, within the {aid 
« city or liberties thereof, ſhall, from and after the ſaid 291 
« day of September, be admitted, by the chamberlarn ot tus 


&« city for the time being, into the FREE VOR f or liberties 
THIS CITY, OF er IN any OTHER company than the fa:d 
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« company of BUTCHERS any law, uſage, or cuſtom of this 
« city to the contrary notwithſtanding : provided always, 
u that all and every perſon and perſons not being already 
« free of this city, and who now are, or hereafter ſhail be, 
« intitled to the freedom of any ether company within this 
« city, by patrimony or ſervice, and ought (in purſuance of 
& this act, to be made ree of the ſaid company of butchers, 
& SHALL BE ADMITTED into the freedom of the ſaid com- 
* pany of BUTCHERS, upon payment ot fuch and the like 
a fire and fees (and no more) as ate uſually paid, and payable 
upon admiſhon of the child or apprentice of a freeman ot 
* the ſame company.” The return then ſets forth, that the 
ſaid William Cope was educated, as an apprentice, in the art, 
trade, or miſtery of a BUTCHER; and at the time of the 
yreſentment of the ſaid William Cope to the ch mberlain, to 
be admitted into the freedom of the ſame c1TY (as in the 
writ is mentioned), did uſe, occupy, and exerciſe, and /till dith 
uſe, occupy, and exerciſe the art, trade or myſtery of a BUTCHER, 

ithin the ſaid city and the liberties thereef,, and that the ſaid 
William Cope, at the time of ſuch preſentment as aforeſaid, 
was not, nar yet is, a freeman of the = company of BUTCHERS, 
And for theſe cauſes, the chainberlain returns, that he had re- 
fuſed to admit him into the freedom of the ſaid ry; nor 
can he admit him into it. The objeCtions to the preſent by- 
law were: FirsT, It exceeds the juriſdiftion of the makers 
of it, For firſt, it varies the conſtitution of the city eſſenttslly ; 
ſecondly, it injures all the other companies of the city z and 
turdly, it reſtrains trade. SECONDLY, That if the mayor 
and aldermen and common council really had power to make 
ſuch a by-law as this is, yet the CAUSE here aſſigned for 
making it is inſufficient, as their by-laws muſt be made for 
the common good of the citizens; where any ancient cuſtom 1s 


cult or defettive ; or any thing, newly ariſmg, wants amend , 


nent. But this by-law was not agreeable to any of theſe re- 
guitites. Lord Max s FIELD. The end of this by-law is, to 
duce the matter to what muſt have been the original inſti- 
tution. This is a regulation of a very extenſrve trade, that 
concerns every body who eats in the city of London. It is 
not neceſſary that al the reaſons of the by-law ſhould be 
ven in the preamble of it. Mr. Jultice DENISON, The 
caſe of //annell againſt the chamderlain of London (1), was 

determined 


Le — 


(i) It was determined in Michaelmas term, 1725, 12 Geo. 1. when the refolu- 
un of the Court was delivered by Sir R:b5crt Raymond, then lord chief Juiiice. Ic 
ial been twice argued. The firft argument was in Lord Chief Juttice Prate's time, 
cho held the by-law to be reaſonable, in reſpect of its tending to prevent iraud 3 
ind fn d, that 4 The cnly difficulty was, Whether Munnell had a right to demon! 
* als freedom in the janers* company: having ſerved a maſter who was ne? free of 


ue a company, but of the merchant taylons', But the Court, after hearing 4 
i K 3 ſecond 
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determined to the ſatisfaction of every body : and I took the {aid by 

1 point to be thereby ſettled. And this is not an alteratim d Exeter 
[ the conſtitution; but agreeable to, and a true expoſition of, the murrer 
| original cuſtom. This caſe is as different from that of Re I 

: v. Philips, as light and darkneſs. That by-law put the right were! 

of bring ciecled into another ſet of men than the conſtitution _ 

required: whereas, they could not alter the right to be electel 3 

But this is only regulating the trade to what is moſt right aud _ 7 

reaſonable, and re/toring it to the true meaning of the cultom, ſat. 4 

I am extremely ſatisfied with the reſolution of the caſe of to the 

Hannell. I think this a very good by-law : and the objec- Ap l 

tions are of no weight. Mr. Juſtice Fos TER concurred in OO 

opinion, that this by-law only re/tored the conſtitution to what GA 

it originally muſt have been, and ought to be; and that i local 

was right and re:ſonable, and muſt have been the meaning memb 

of the cuſtom, “ That each company ſhould have the u- ener 

ſpection of their own members.“ Mr. Juſtice WiLwot Won 

quite concurred alſo, He ſaid, the only doubt in Mannes WII. 

caſe, turned upon the power ot the joiners* company to ref - 

| admitiing the man: but when that was gotten over, ther: muſt 
| was no more doubt. Corporations were originally inſtituted oY 
1 tor the regulation of trade: and every company mult have paruc 
had, and ought to have, the inſpection and regulation of their * 

own trade. It muſt be underſtood, reddendo fingula ſinguli. enable 

Therefore, he was very clear, that this was no inn:vatimn ot the 1 

alteration of the conſtitution, but a reſtoration of it to iis true thote 

and original inſtitution. PER Cu. (clearly and unati- lech 

. mouſly) Let the RETURN be ALLowED. bear 

ee S oo Upon a demurrer to a declaration in debt, brought by the us 

15 Geo. 3. Bk. Chamberlain of the corporation of Exeter, to recover tit ; 5 

Coup. 69. penalty mentioned in a certain by-law, made by the corpo- hd 

ö ration, under a general power given them by charter, arr CISET 
| Llix. to make by-laws; it appeared, that the terms of the and | 
| y-iaw were as follows: “ That no butcher, or other perſon, iber 
| „ thould, within the walls of the ſaid city, flaughter any what 
| ce bea{(t, upon pain to forteit for every bull, ox, cow, or heiter, by * 
| &« fo {laughtered as aforcfaid, the ſum of 40s. ; and for every their 
: % other beaſt fo ſlaughtered as aforeſaid, the ſum of 200. "nay 
. « and that no butcher, or other perſon, ſhould keep ay name 
« ſwine within the walls of the ſaid city ; nor any ſtinsing ſtery 

& filth, garbage, or aanoyance within his houſe, curtilage, ot ticul; 

| & backlide, upon pain to pay for every time ſuch butch), thus 
&« or other perſon, ſhould ſo offend, the ſum of 5. The my | 
| declaration charged the defendant to have had notice of the my 
— who 
ſecond argument, and taking time to adviſe, held That a n would lie to orde 

the joiners* company, to admit him“ Sir James Burrowes note of this cale 0! Wir- the! 

gell is agreeable to Sir John Strarge's report; it was, upon a mandamus, directed to di n « 


1 Geerge Ludlan, then chambetlain of London, 


ſaid 
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{aid by-law, but did not ſtate him to be free of the city of 


took - 
be 5. Exeter. The oBJECTIoONS, upon the argument of the de- 
x of, the murrer, were, that this by-law was void, 1it, As being in re- 


ſtraint of trade: and, 2dly, Becauſe it included perſons who 


Eb were not free of the city, without any cuſtom ſhewn to 
ſtitution warrant it. Lord MANSFIELD, The by-law in queltion 
elected, 1s not in reſtraint of trade, but only a regulation of it in 
ight and tis particular city: and it is made in confirmation of the 
cubom, ſtat, 4 Hen. 7. c. 3. by which this is declared a nuiſance. As 
ab ed to the objection, that the defendant was a ſtranger, the an- 
; objec. fwer is, that he is an inhabitant pro hac vice, and, conſequently, 
urred in F bound by the ſame regulations as the other members of the 
o wha corporation. ASTON, J. The defendant is ſubject to the 


local government of the corporation, though he is not a 
member of it: as to the by-law itſelf, it is certainly not a 
reltraint of trade, but a regulation only; and 1 think it a 
r-a{onable one, and therefore it ſhall bind the inhabitants. 
WiLLES, J. and ASHHURST, J. of the ſame opinion.— PER 
Tor, Cur. The by-law is a good one, and the demurrer 
muſt be overruled, 
A power granted by charter, to a company exerciſing a The Butchers 


particular trade, in a certain place, to make by-laws for the Company v. 
5 Morey, Ea. Ter, 


that it 
1eaning 
the its 
[LMOT 
nnell's 
J refuje 
, ther: 
tituted 


f have 


f their government of all perſons exerciſing that trade in that place, O's CE 

nous, enables it to make by-laws binding on perſons ſo exerciſing 11H Back. 370. 

. the trade, who are not members of the company, as well as | 

coral thoſe who are, This was an action of debt for 8/, The | 

FAT? declaration ſtated, © That king Geo. 2. by letters patent, | 
bearing date the 10th of October, in the 23d year of his 

y the reign, ordained that all and ſingular the freemen of the ſociety 

* of the art or miſtery of butchers, within the city of Lon- 

po- don, and EVERY OTHER PERSON WHO THEN USED OR ExkR- 

anna CISED, OR SHOULD THEREAFTER USE OR EXERCISE, the art 

f the and miſtery of butchers, within the city of Loudon, the 

ton, liberties and ſuburbs thereof, and within any other place 

any whatſoever, within two miles from the ſaid city of London, 

iter, by whatſoever name ſuch ſociety was cailed or known, and 

very their ſucceſſors for ever thereafter might and ſhould be, by 

Os. : virtue of the ſaid patent, one body corporate and politic, by the 

any name of the maſter, wardens, and commonalty of the art or mi- 

ing ſtery of butchers of the city of Lenden, c. Atter other par- 

y 0 ticulars, the power of the company to make by-laws was 

her, thus ſtated : & That they ſhould have full power and autho- 

[he tity to appoint, from time to time, ſuch reaſonable ordinances, 

the decrees, orders, and conſtitutions in writing, which to them, 

x: or the major part of them, &c. ſhould ſeem to be good, 
wholeſome, profitable, honeſt, and neceſſary, for the good 

on order and government of the maſter, wardens, &c. and of all 

"bi her perſons for the time being, exerciting or uſing the ſaid 


| art or miſtery of butchers, or expoſing fleſh to ſal within the 
ud K k 4 city 


* 
* 
" 
©; 
t 
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city of London, and for declaring in what manner the fail 
maſter, &c. and all perſons uſing the art, &c. or exp;/ing fi 
to ſale within the ſaid city, and within two miles thereof, in 


Wor arreſti 
BOROUGH 
law it 


their offices, ſervants, and trades, ſhould behave, bear, and ue tion mad 
themſelves for the public good, and common benefit of the kingdom, 
ſaid maſter, wardens, &c. and in all caſes and things whit. ay. II 
ſoever, touching, or in what manner ſoever concerning, the (ons exeri 
art or miſtery, &c. and as often as they ſhould make, con. that day, 
ſtitute, &c. ſuch inſtitutions, ordinances, orders, and conti. trit, ſeco 
tutions, ſhould make, limit, and provide ſuch pains, penalties, the auth 
and puniſhments, by impriſonment of the body, or by fins ſectise, | 
and ſorfeiture, or by either of them, againſt and upon al! Perions \ 
offenders againit ſuch laws, as to the ſaid maſter and wardens, that thou 
&c. ſhould ſeem neceſſary, &c.” It was alſo ſtate, that biiſhed f 
the ſaid fines and forfeitures were to be recovered and lese right to 
to the uſe of the ſaid maſter, and wardens, &c. which g their jul 
letters patent, the ſaid freemen of the ſociety of the art or like the 
mikery of butchers, and the ſaid other perſons therein namid, perſons | 
and thereby meant to be incorporated afterwards, &c. accepted ſupports 
Sc.“ The by-law in- queſtion, was as follows: © That are not 
whereas the Lord's-day, commonly called Sunday, was, by the com 
Chriſtians, to be kept oo it was ordained, that 15 perſm of (nat 
then u ing, or who ſhould thereafter uſe the ſaid art, &c. and tte buye 
ſhould inhabit and dwell within the ſaid city or ſub ub, they arc 
thereof, or within two miles of the ſam? city, ſhould keep that the 
open any ſhop, or offer to ſale any treſh meat, upon the fad lations 
day; and that every ſuch perſon who ſhould offend, contrary accord 
to any part of that o:dinance, ſhould forfeit nd pay to the excluly 
laid matter, wardens, &c. for the firſt time 205. for the ſecond which 
ume 405. and for every time afterwards 37. And that it was poiicy, 
farther ordained, that all the penalties, forfeitures, and tums dus ki 
of money to b- forfeited, ſhould be to the uſe of the maker, goods, 
wardens, &c. and on refuſal, ſhould be recovered by action ot to the 
debt, &c.“ of which ſaid by-law the defendant Had notice. It purpol 
was then averred, that the defendant, after the making of the tion is 
ſaid law, and before committing the ſeveral offe ces iherein- ſtance 
after mentioned, had been, and ſtill was, a butcher, and then own t 
uſed, and till did uſe the art, &c. within the ſpace of tw9 cue th 
miles from the ſaid city, in Mint-ſtreet, &c. that te Jetend- comp! 
ant did, on the 29th of January, 1786, the ſame being $unds;, that t 
in a certain ſhop of him the ſaid defendant, &cc. ſell divers Ceteat 
large quantities of fleſh, to wit, thirty pounds weight of pork. be th 
&c. to divers perſons unknown, contrary to the form and earry 
effect of the ſaid order, in that behalf made as aforeſaid, the c 
whereby he forfeited the ſum of 205. &c. The other offences ſuppl 
were ſtated in a ſimilar manner, and the declaration conclude dutc] 
in the common form. Plea nil debet. The cauſe was tried to th 
at Guildhall, at the fitting after laſt Michaelmas term, and 2 the | 
verdict found for the plaintiffs, A rule having been obtained cn 


is 
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br arreſting the judgment, and cauſe ſhewn. Lord Lo vou. 
F:020UGH—I can ſee no good ground of objection to this 
by-law itſelf, nor to the ſubſect- matter of it. It is a regula- 
gon made in affirmance of the general ſtatute law of the 
kingdom, which prohibits buying and ſelling on the Lord's- 
ay. The butchers' company have athxed a penalty on per- 
{ons exerciſing the trade of butchers, who ſhall ſell meat on 
tet day, and have ircreaſed the penalty in proportion to the 
git, ſecond, and third offence. The objection rai ed is, that 
the authority by which theſe regulations are made, is de- 
ſectite, becauſe, it is contended, it can only extend to thoſe 
»rlons who are members of the company, It s alſo ſaid, 
that though large corporations, and thoſe which are eſta- 
bliſbed for the general purpoſes of local government have a 
right to bind, by their laws, all perſons within the limits of 
heir juriſdiction; yet, that a private particular corporation, 
like the butchers' company, can have no right to affect an 

perſons but their own members. But no caſe was cited which 
ſupports this poſition, I agree, that ſtrangers, and they who 
are not concerned in the trade, for the regulation of which 
the company was eſtabliſhed, cannot be b und by the laws 
of chat company : if this by-law had inflicted a penalty on 
tie buyers of meat, I ſhould hold it to be cle irly bad, becauſe 
they are perfect ſttangers. It is an object of public policy 
that the exerciſe of certain trades ſhould be ui der the regu- 
lations of particular bodies; charters have various effects, 
according to the ſubjects of them. Some are granted with 
exclutive rights to particular perſons; others contain rules 
which only affect certain members. On principles of general 
policy, the object of the law is, that by means of charters of 


goods, of expoſing them to ſale, and the like, ſhould belong 
to the local government of particular diſtricts. For theſe 
purpoſes, certain reſtraints are impoſed, fince every regula- 
tion is more or leſs a reſtraint. Now if, in the preſent in- 
ſtance, the butchers? company had no power to regulate their 
own trade, ſo as to make laws binding on perſons who exer- 
cle that trade, as well thoſe who were not members of the 
company, as thoſe who were : the conſequence would be, 
that the beneficial purpoſe of the charter would be entirely 
deteated, and the only perſons injured by the reſtraint would 
the members themſelves. For then all other perſons might 
carry on the trade without controul, while the members of 
le company would be excluded, and the whole bulineis of 
upplying meat on Sundays, would fall into the hands of 
utchers, not of the company. But this would be contrary 
to the intent of the charter. I think this caſe comes within 
the principle of the Exeter caſe, and, therefore, that the judg- 
Rent ought not to be arreſted, GovLD, J. The only dif- 


terence 


dus kind, the power of carrying on trade, of making up 
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ference between this and the Exeter caſe is, that there de 
regulations were confined to the city of Exeter, but here, de 
limits extend beyond the boundaries of the city of Landy, 
But, where a charter is granted to a company, in affirmance 
of an act of parliament, made for the purpoſe of commu 
decency and piety, it is fit that the limits of the charter (hoult 
be as extenſive as the miſchief to be remedied. If the charts 
were confiued to the city itſelf, perſons, who pay no regard 
to the law, might eaſily go out of the limits preſcribed ar 
buy meat; by which means, the purpoſe of the charter would 
be defeated. I, therefore, think, theſe are reaſonable limb 
and fee no reaſon to object to the validity of the by-lay,— 
HearTH, J. I am of the ſame opinion. The by-law ferms 
to me to be a good one, and within the authoriy given by 
the charter to the company: nor is it contrary to the caſe 11 
1 Bulſtr, 11. where it is ſaid, the by-law had been god. 
made to ſuppreſs any general inconvenience. And that cafe 
may well he reconciled with 2 Ventr. 33, which was on 2 
queſtion, Whether a by-law of the univerſity of Oxtora 
was good, which reſtrained all perſons, townſmen as well 2; 
ſtudents, from walking in the ſtreets after nine o'clock at 
night? a prohibition was granted, and one of the judges ob- 
ſerved, that though it might be proper to reſtrain ſcholar of 
the univerſity from being in the ſtreets after that hour, yet 
there was no reaſon why the townſmen {ſhould be under the 
ſame reſtraint. Now this agrees with the doCtine in Bu- 
firede, tor fo far from ſuppreſſing a general inconvenience, it 
would be highly inconvenient, i the inhabitants of a town 
were prevented from walking in the ſtreets after nine o'clock, 
whatever may be the caſe in regard to the ſtudents of an uni- 
verſity. W1L$0N, J. I am of the ſame opinion. I thing l 
a good by-law, and that no objection can be made to the 
ſubject- matter of it. The ſame prohibition is eſtabliſhed all 
England over, by act of parliament. But it was ſaid, that 
the charter could give no ſuch power to the company. It 
this be true, the king had no right to grant ſuch a charter, 
which exprefsly gives a power to bind not only members 0 
the company, but likewiſe all perſons exerciſing the trade in 
London, and within two miles round. The queſtion then *, 
Whether the king could give this power ? for the object of 
its exertion is admitted to be a proper one. Now, Is there 
any authority denying the king to have the right? It is a- 
lowed, that general corporations have ſuch a power by then 
charters. But by what authority? Who can give them that 
power but the king? Then, if the king can grant a power 
of this kind to general corporations, what ſhall prevent him 


from granting it to particular and private corporations: — 
Rule diſcharged, 
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do a by-law, founded on a cuſtom, that no ſtrange perſon, Woolley er at. 1 . 
of right, ought to uſe the craft of a taylor within a on Fr Ig * 
except he be free thereof, is a good by-Jaw. This was an 4 L 1951. 
action of debt, brought upon a by-law, by the maſters of the 
telowihip and company of merchant-taylors within the city 
of Bath. The declaration ſtated the charter of that city, 
granted 32 Eliz. with a power to the mayor, aldermen, and 
cOmmon=council to make by-la is; that there was an ancient 
company, called the tellowthip and company ol merchant- 
taviors; of which there have been, and ſtiil are, two maſters: 
au) that there hath been, time immemor ial, an ancient cem, 
That no ſtranger-perſon hath of right ufd or exercited, 
or of right ought to ule or exerciſe the craft or mittery 
* of a taylor, within the city aforeſaid, except he be free of 
« the ſaid city.” It then ſtates a by-law, made the 12th of 
May, 4 C. 1. which ordains, “that no ſtranger noi foreigner, 
at any time thereafter, ſhould uſe or exerciſe the cratt or 
* miſtery of a taylor within the ſaid city, except he ſhould 
* firſt be made free of the ſaid city; under a penalty of 3s. 44. 
© per diem, to be paid to the malters of the ſaid compauy of 
« merchant-taylors for the time being, to the uſe of the poor 
6 of the ſaid company.“ It then charges upon the defendant, 
that he having notice of the ſaid by-law, and being a ſt: anger 
and foreigner, had exerciſed the craft and iniftery of a ta, lor 
within the ſaid city, on the iſt of April, and two days after- 
ward, without being free of the city; and thereby ſorfeited, 
to the uſe of the poor of the ſaid company, the ſum of 33. 44. 
fer day, for each of the ſaid days. To this decl ration, the 
deſendant demurred, generally: and the plaintiffs joined in 
demurrer., PER CUR. There is nothing of doubt in this 
cale, The cuſtom is good; and warranted by a vaſt number 
ot caſes: therefore, the demurrer muſt be overruled. —Judg- 
ment for the plaintiffs. 


IWhat ſhall not be a good By-Law. 


A by-law made by a company, in a corporation, in re- The Kingon the 
ſtraint of trade, ſuch as to reſtrain the number of apprentices U ese w_ 
io be taken by any of the members, 1s void. —T his cale came Ae N — 
before the Court, on a return to a mandamus. The writ Coopers) om- 
recited, that the town of Newcaſtle was an ancient town, af: Neweale 
and the inhabitants and burgeſſes an immemorial corporation. ,* 5 * 
That from time whereof, &c. there have been divers ancient -3 - BR. 
companies, fellowſhips, or fraternities of the freemen of tic 7 © . 543+ 
town, That from time whereof, &c. every perſn wo 
has lerved an apprenticeſhip of ſeven years, under indlenturcs 
0! apprenticeſhip, to a free burgeſs of the town, ſuch tre: 
vurgels being a free meeting brother and member of av 
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of the companics, &c. whoſe indentures of appremiceſſi 
have been inrolled in the books of ſuch company, and wg 
was not diſqualified by law from being made a freeman c 
the town, has been entitled, and ought to be admitted a free. 
man or burgeſs of the town, and to be a free meeting brother 
of the company. That the company of coopers, or coopers 
pulley-makers, turners, and rope-makers, has been immemng 
rially one of the ſaid companies. That one J. Oxnard, cn 
the 27th of December, 1794, was, by indentures, bound ap. 
prentice to V. Gates (Gates then being a tree burgels of the 
town, and a free meeting brother and member of the fail 
company, and duly entitled to take ſuch apprentice) for ſeren 
years; that the ſaid inden:ures ought, upon bein, tendered tg 
the wardens of the ſaid company, to have been inrolled, &. 
and that the ſaid indentures were tendered by Cates to the 
defendants, in order that they might be inrolled in the books 
of the faid company, but that the defendants refuled, %c, 
It then commanded the defendants to inrol the ſaid inder 
turcs, &c. Jo this writ of mandamus the defendants te- 
turned, that the company of coopers was, from time unme- 
morial until the making of the ordinance after mentioned 
an ancient company, and that the company of pulley-makers, 
turners, and rope-makers, was alſo, from time immemoral 
until the ſaid ordinance, another ancient company. That by 
an ordinance, made in the 17th of Eliz. the mayor, aldærmen 
and ſheriff of the town (naming them), being lawfully au- 
thoriſed fo to do, ordained that the ſaid company of coopers 
ſhould be a corporation; and, as much as in them lay, grand 
to the taid company power to make acts and lawſul decrees fir 
the well and quiet government of themſelves ; and, as much s 
in. them lay, alſo ordered, that it ſhould be lawful for the (a)! 
company to receive, accept, and join to the {:me company, 
the company of pulley-makers, turners, and rope-maK*15 
and to make-one company for ever, &c. Thiat the ta 
mayor, aldermen, and ſheriff, by the ſaid ordinance, allo ot- 
dered, that * none of the ſaid companies of corpers, pulley materi, 
ce turners, or rope-makers, ſhould take any apprentice, but . 
«K in four years (except ſuch apprentice ſhould dic); and 
« any of the ſaid brethren, having children of their own, the 
« it ſhould be lawful to any free-member or brother of the f- 
« compantes to take ſuch children and put them, or any of ! bem, 
& t9 work with himſelf, at all times as occaſion ſhould H. 
That that ordinance was duly accepted by the company © 
coopers, and alſo by the ſaid company of pulley-makers, &. 
and the ſaid companies being joined together, by virtue of the 
ſaid ordinance, have from thence hitherto been one company» 
That by a bye-law of the ſaid company, made in June, 1785. 
in purſuance of the ſaid ordinance, it was ordered,“ is 
every brother, for each apprentice he ſhould take, atier the 
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{:{ apprentice, ſhould pay to the ſaid fellowſhip 100, pro- 
vided ſuch apprentice ſhould be bound within the ſpace of 
{ur vears from the time of ſuch firſt apprentice being bound; 
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nan & hut if the ſecond apprentice ſhould not be bound until the 
„„ ert ſhould have ſerved four years, then the brother, taking 
brother ſuch apprentice, ſhould pay 5. only to the ſaid tellowſhip.”” 
er That V. Gates, on the 3d of June, 1793, by indentures, duly 
Toon rolled, &c. took one jy. Wilſon as an apprentice for ſeven 
TY jears, who was living when Oxnard was ſo bound appren- 
rh ice to Coates, and alſo when Oxnard's indentures were ten- 
* lered to the defendants for inrolment. That when Oxnard 
1 was ſo bound, Wiſſn had not ſerved four years of his ap- 
en preaticeſhip. . And that Coates did not, nor did any perſon on 
* Onard's behalf, at the time of tendering Oxnard's inden- 
ro ures, pay the ſum of 100. to the ſaid company, in the by-law 
P mentioned. For which reaſons, the defendants cannot inroi 
doch the ſaid indentures, &c. Lord KEN VON, Ch. J. If the de- 
. * fendants could have returned any reaſon to thew that this 
waa party is not entitled to have the indentures inrolled, they 
nb ſhould have ſhewn it. But this return is bad, from the be- 
rer finning to the end. To one objection the defendants* counſel 
* las not even attempted to give any anſwer, namely, that it 
alben, ; not alleged, that the apprentice was not the ſon of a free- 
mona man. Theſe two companies have exiſted immemorially; 
* 1 but how they could be conſolidated together, cannot con- 
ſecture: however, as they have aſſumed that character, ue 
ly ave ae to take it as againſt themſelves, that they are conlolidated. 
ma There is a caſe in Salkeld (1), where it is ſaid, that a corpo- 
OY ation may make a fraternity: but no notice is taken of that 
11 point in the other (2) reports of that caſe; and I cannot 
* conceive that they have ſuch a power; it can only be et- 
ah ſected by the hs or by the crown. Here, however, 
CY is fulbcient to ſay, that theſe defendants have aſſumed that 
f character, and are now bound by it. But toben the cor por a- 
ſo of- tun of Newcaſtle choſe to conſolidate theſe two companies, they 
alert ertainly had no right to ſuperadd by-laws, in reſtraint of trade; 
* end prohibition not to take more than a certain number of ap- 
nl prentices, 1s a by-law in reſtraint of trade. By-laws have 
1 then been ſeveral times brought to me, as chief juſtice, tor confirm- 
7 mon under the ſtatute; and not long ago, Irefuſed to allow 
* lome, becauſe I thought them illegal in reſtraining maſters 
n from taking beyond a certain number of apprentices. On the 
1 gt at of parliament alſo, I think the laſt by-law 1s void : that 
** ſatute ſays, that only a ſmall ſum, 25. 6., ſhall be taken for 
1 7 de inrolment of indentures of apprenticeſhip - whereas, 
pany: tne defendants inſiſt, that under this by-law, 10/. ſhall be 
1786, i 
6 tat (1) Vid. Cuddon v. Eaftwick, Salk. 192, 
er the (2) Vid, 6 Mad. 123. Holt's Reh. 433. 
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taken for it. But even if the company had a right to demand 
that ſum of the maſter, that is no reaſon why the indentures 
ſhould not be inrolled. If they think they can ſupport thi 
by-law, they may {till bring their action againſt the maſter, 
to recover the penalty. But I am clearly of opinion, tha 
this return cannot be ſupported, and that a peremptory man- 
damus page to go. ASHHURST, J. agreed. GRos:, |, 
This mandamus is drawn in the uſual form. The deſend- 
ants do not controvert any of the facts ſtated in the writ, by 
they rely on certain pretended by-laws. Now, without eu- 
quiring whether one corporation can make another, or whe- 
ther theſe by-laws are good, it is clear, that this apprentice is 
not brought within the laſt of them. That ſays, that ever 
brother, tor each apprentice he ſhould take, ſhould pay 10; 
&c. ; the meaning of which, evidently is, that the brother 
ſhall pay that ſum; but this is not an application by a ho- 
ther, but by an apprentice, But the by-law docs not far, 
that the indentures of apprenticeſhip ſhall not be inrolle 
unleſs the money be paid. Therefore, on this ſhort ground, 
Jam of opinion, that the return is bad.—LawRENCE, |. | 
alſo think, that this writ is in the uſual form. As to the ar- 
gum:nt of the defendants, that the party applying to be ad. 
mitted into this company, ought not to be permitted to make 
the firſt objeCtion to the return, becauſe it is contrary to the 
con{titution of the corporation, that conſequence by no means 
follows; for e en though the corporation of Newcaftle couli 
make an ordin ince tor the purpoſe of uniting theſe two com- 
panies, it does not follow, that they could make a by-law in 
reſtraint of trade: that ordinance might be good in path 
though the reſt were bad. Return quathed. 
Corporations, by charter, cannot make by-laws inconſiſtent 
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fone, Ea. Ter, Tante, brought againſt the defendant, to ſhew by what war- 
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rant he claimed to be a common-council- man of Maidſone; 
which is alleged to be an ancient town and corporation 
con\iſting of a mayor, jurats, and commonalty, and that the 
othce of common=-c unacil-man was a public office there!l. 
The detendant, in his plea, admits this; but goes on, and 
ſhews a charter of incorporation, dated the 17th ct June, 
21 Geo. 2. by tne name of the mayor, jurats, and co mon- 
alty of the king's town and parith of Maidito:e, in che 
county of Kent; ordajning, that thirte:n of the inh bitants 
ſhould be choten jurats, and one of the jurats may Jr; Ol 
which thir een inhabitants, the twelve others thould be 21907 
and aſſiſting w the mayor; and that there ſhould be tony of 
ihe remein:ing principal mhabita ts choſen to be, and ſhout 
be, and be c led the common-council of the taid town '! 
periſh, "That the ſaid charter directed, that the mayor, u 
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emard 6, and common-council ſhould have power of making 
Ntures bylaws. That it places the election of common-council- 
It this men in the mayor, jurats, and COMMONALTY, Or the ma- 
alter, jority of them. That the corporation accepted this charter: 

„ that and afterwards, viz. on the 14th of March, 1767, the then 
man- mayor, jurats, and common- council, in due manner aſſembled 
, | for that purpoſe, made a by-law ; which by-law recited the 
elend- aid charter, and the power thereby groom them; and that 
5 but the commonalty of the ſaid town and pariſh were very nu- 
ut en- merous, and the admiſhon of them to vote in the eleion of 
whe. common-council-men of the ſaid town and pariſh had been 
ice is fund, by experience, to be attended with many inconveniencies, 
every and had, from time to time, occaſioned divers riots and diſorders, 
y 10. and great popular confuſion within the ſaid town and parith, 
"Other and had very much diſturbed and broken in upon the peace, 
bro- good order, and government of the ſaid town and parith : and 
fan, turther recited, that ſuch inconveniencics would be likely to 
rolled te remedied, if the right of electing of the common-council- 
ound, men of the ſaid town and pariſh were to be confined to the 
J. mayor, jurats, and such of the cemmonalty of the ſaid town 
e ar. ud pariſh who then were, or ſhould be, of the common- 
e ad- cuncil of the ſaid town and parith, for the time being, and 
mabe faxty others of the ſaid commonalty, who were, or ſhould be 
0 the the ſenior common freemen for the time being, of the ſaid 
neans town and pariſh, as they ſhould ſtand, in order and place of 
could | {eniority upan the backs ot admiſſion of freemen of the ſaid 
com- town and pariſh ; ſuch ſixty not being either mayor, jurats, 
win or of the common- council of the ſaid town and pariſh.— 
part, After this recital and preface, it is then (for the preventing the 
lhe inconveniencies for the future, and for the avoiding of po- 
ſtent pular confuſion and diſorder in the election of common council- 
their men within, and for the ſaid town and pariſh) oRDAINED, 
ar- hat upon every, or any future election of a common-coun- 
war- e- man, or common-council-men of the ſaid town and 
one; pariſh, the mayor, jurats, and $UCH of the commenalty of 
tion, the ſaid town and pariſh who were, or ſhould be, of the com- 
t the mn-councal of the ſaid town and parith for the time being, 
rein, and SIXTY others of the ſaid commonalty, who then were, 
and or ſhould be, the $EN1IOR common freemen for the time being 
ſune, of the ſaid town and pariſh, as they ſhould, from time to 
non- ume, ſtand in order and place of ſeniority upon the books 0 
the aamiſſion of freemen of the ſaid town and parith (ſuch ſixty 
rants not being either mayor, jurats, or of the common- council of 
3 Ol the ſaid town and pariſh), or the major part of ſuch mayor, 
ding Jurats, common=-council and ſixty ſenior common freemen for 
ty of tic time being of the ſaid town and pariſh, ſhould mect and 
zould aſſenible, &c.; and being ſo met and aſſembled ſhould, by 
1 4nd themſelves, WITHOUT the PRESENCE er CONCURRENCE 
a ju- f ANY OTHER of the commonalty of the ſaid town and _ 
als, ele 


311 


— 


— 3 AO 


512 


* __ 
— 2 50 — — 
. — —Uü . — — 


* „„ 
3 ** * 


Lt 4 „ 


. 0 S442 - cet eto 


„„ 


Bu-Law. 


tnceaſo! 


for the 


elect and chooſe one or more of the principal inhabitants of 
the ſaid town and pariſh, to be a common-council-man, 
common-council- men, of the ſaid town and porith, Ther 
aver, that the ſaid by-law, from the time of the makiny 
thereof, had been, and ſtill is, in full force and virtue, and in 
no wiſe annulled, revoked, or repealed. The delendart ther 
ſhews, that he was elected a common-council-man pu ſua 
to this by-law: and by that warrant, he has ever ſince exer. 
ciſed, and ſtill claims to exerciſe, the ſaid office. The king 
coroner and attorney, in his replication, prays e of theſe 
letters patent of 21 Geo, 2. which being — and heard, hz 
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demurs generally to the defendant's plea : and the defendant Horny! 
Joins in demurrer. In the caſe of the King v. Spencer in of adi 
p- 489, ſupra, the by-law, which was made on the 180 8 ampton, 
Auguſt, 1764, ſuperadding a qualification, which was neither fue, or 
required by the charter, nor connected with the corp-12te about gt 
character of the electors, was holden to he a bad one.— earch | 
Whereupon, the mayor, jurats, and common-council, {| were fe 
purſuing their {cheme of excluding the greateſt part of the Cum 
commonalty from voting at the Ts of COmMmMON=Coul'- * warra 
cil; and hoping to evade the objections taken to their formet * vilege 
bad by-law ; made this new one, dated the 14th of March, L fem= 
1767; whereby, they confined the commonalty's right of procels 
election to the ſixty ſeniors of them, and excluded all the reſt . Eoſde 
of che commonalty (except theſe ſixty ſeniors) from having mary, o 
any ſhare in any future election of common-counci!-men. wits of 
It was now infifted, on the part of the proſecutor, that i!us exchequ 
alſo was a bad by-law ; a departure from the charter, 2nd Gicharg 
contrary-to the ſpirit and intention of it. Tas Count Ar 
were clear and unanimous, that this by-law was bad. They Hol, in 
held it to be manifeſtly contrery to the intention of the mould 1 
charter: (which, Lord Mansfield ſaid, had paſſed upon heat Ant he | 
ing all parties, and after much litigation). It is made by 3 EV Fd 
part of the corporation, to deprive the reſt of their right t Rog 
elect, without their conſent, The charter gives this right dg the b 
the whole body of the commonalty : the by-law contines ! made ab 
to a narrow compaſs of the {ſixty ſeniors only. This es dea. 
preſsly contradicts the charter. Mr. Juſtice VAI ob- ane 
— that in the caſe of corporations, 4 Ce. 77. 6. tlie by- * ch 
law, which was put in queſtion, did not vary the conttutution- * { 
And the great ground of that reſolution was, © that it mut a] Fo 
be made by common aſſent.” But a by-law, ma'le by a part 5 of 
of the corporation, to exclude the reſt, without their aſſent, * tc 
not good. And he likewiſe agreed to what Lord Mansfield 3 col 
had before obſerved, That where a corporation is by cartel -= 
and the common-council is created by the charter, te ot he {ab 
(as being the creature of the charter) to be reſtiained from CT 7 
making any by-laws inconſiſtent with it, or counteractlns | 8 1 
the a. intention, and directions of it: though it may "0 be * 
untcaſonable 0L 
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mnceafonable to allow a greater latitude in making by-laws 
&r the good of the corporation, to the common- council of a 
corvorstion by pre:cription, where the common-council is 
by prefeription, and ſuch preſcription authorizes them to make 
h.!l2ws for the good of the corporation. PER CUR. una- 
mou) judgment of ouſter. 
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A by-law, that any perſon ſhall be admitted to the free- Rex +. Breton, 


| 


don of a corporation, upon payment of 


money, together ef. mayor, 
with the fees, is a bad by-law. This caſe now came on, in 


Jeyes, gent. 
town-clerk 
furmation, in nature of guo warrants, to ſhew by what au- Mic. Ter. 
ori the defendants claim the liberty, privilege, and franchute ? — * 
af admitting perſons to be freemen of the town of 3 
zwpton, who had not any previous title to it, by birth, ſervi- 
tude, or eleftion. Thie Court had ſome difficulty, at firſt, 
about granting an information of this kind; and ordered a 
earch for precedents: upon which ſearch, the following 
were found: Jil. 10 M. 3. Rex v. Mayor, Aldermen, and 
C:mmmalty of the borough of e ſhew © by what 
@ warrant they claim to have and uſe divers liberties and pri- 
« vileges within the ſaid borough.” Paſch. 11 V. 3. Idem v. 
E\flem—lt was referred to Sir Samuel Afiry, to examine the 
procels iſſued againſt the defendants. Mich. 11 V. 3. Idem 
i. Eodem—Ordered, that unleſs cauſe be thewn to the con- 
mary, on, &c. the ſeveral iſſues returned upon the ſeveral 
writs of diſtringas againſt the defendants be eſtreated into the 
exchequer : afterwards, in the ſame term, the above rule was 
Ulcharged, upon hearing the maſter's report. Paſch. 111. 
zA rule was made upon T. Warburton, eſq. late mayor of 
Holt, in Denbighſhire, to ſhew cauſe why an information 
ſhould not be exhibited againſt him, to ſhew by what war- 
rant he claimed the priviledge “ to elect and ſwear peregrinos 
d& exironcos anglice foreigners to be burgeſſes of the ſaid bo- 
rough, without the conſent of the bailitts and burgeſſes of 
* the borough.” Trin. 11 V. 3.The above rule was 
made abſolute. Mich. 11. V. 3. Rex v. Warburton — A ſu- 
f?redeas was ordered to the writ of attachment upon that in- 
armation, gia erronice emanavit : and all further proceſs, 
won the ſaid information, was ordered to be ſtayed, until the 
Court ſhould be further moved on the part of the proſecutor. 
4.7 Ann Alt was ordered, that an information, in the na- 
ture of a gu warrants, thould be exhibited againſt Alexander 
fun, to thew by what warrant he claims the liberty and 
Pivilege to AMOVE capital burgeſſes of the borough of 
A Leſtwithiel, in Cornwall, and to chooſe ethers in their places, 
ad libitum ſuum proprium.“ Paſch. 3 Geo. 2.—A rule was 
mide upon William Pale, one of the builiffs of Liverpool, and 
Won Richard Norris and others, twenty-two of the common- 
conmeil of the ſaid borough, to ſhew cauſe why an informa- 
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tion, in the nature of a que warrants, ſhould not be u. 
hibited againſt them, to ſew © by what warrant they, a. 
e out the mayor, and not being twenty-five of the c mm; 
« council of the ſaid town, claim to have, uſe, and cas 
the liberty, privilege, and franchiſe of electing, af press 
and admitting perſons to be burg:ſſes of the afurefſail tow,” 
Which rule, after ſeveral enlargements, was, in Mich. : G1 
made abſolute. And in Paſch. 4 (es. 2.—Rules were pies 
to plead to an information which had then been according) 
exhibited againſt them : and a plea of diſclaimer was enter! 
In Mich. 32 Ger. 2.— An information, in the nature 0 2 
quo warrants, was ordered to be exhibited againſt I 
Lewis, clerk, to ſhew by what authority he claimed * 1 
« make and ſwear free burgeſſes of the borough of New Rainy, 
« without the concurrence of the bailiff, aldermen, and cap: 
« burgeſſes of the ſaid borough :” and an information wx 
exhibited againſt him accordingly. On theſe precedents, '!: 
Court granted the information. —The information bs, 
inter alia, that the town of Northampton is an ancient tons, 
&c. AND that the mayor and bailiffs of the town, for de 
time being, and ſuch other burgeſſes of the ſaid town as lar 
been mayor or bailiffs of the ſaid town, and the company 0 
eight-and-forty for the time being, or the major part of them, 
in common-council aſſembled, have elected, and oug|t t 
elett ſuch and ſo many fit perſons to be gras of the ſad tms. 
as to them hath ſeemed meet; A Nx D that no perſon ought 19 be 
admitted a freeman of the ſaid town, UNLESS elected theres 
in manner aforeſaid, or intitled to be a freeman of the {as 
town, by birth or ſervitude, according to the cuſtom of the 
faid town. It then charged, that Thomas Breton, of the fd 
town, eſq. (being mayor of the ſaid town), and ohn che 
of the ſaid town, gentleman (being ten- clert ot lle 
town), had exercifed, without any legal warrant, ron 
grant, or right whatſoever, the liberty, privilege, and franc 
of ADMITTING perſons FREEMEN of the faid town, 4, 
had not, nir have any PREVIOUS TITLE to be treemen 0 
the ſaid town, by birth, ſervitude, or election, &c. To tus 
information, the defendants pleaded-—T HAT the tow! d 
Northampton was an ancient town, &c. and that kin! 
Charles the Second, by his letters patent, dated the 3d c 
Auguſt, 15 regni, granted, that the town of Noithampt0 
ſhould be a free town of itſelf; and that the burgellcs, * 
their ſucceſſors, ſhould be one body politic and corporate, "! 
the name of The mayor, bailiffs, and burgeſſes of the 119 * 
Northampion ; and that there thould be a mayor, and * 
bailiffls; and forty-eight of the commonalty, who ſhouid be 
called, & The company of forty-eight ;”? and that the af N. 
ſaid mayor, and two bailiffs, and ſuch other burgeſſes of e 
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W time, ſhould be mayors or bail: #s of the ſame town, toge- 
her with the aforeſaid forty-eight burgeſſes, called, © "The 
company of forty eight,“ ſhould be, and be called, « The 
--»mm-council of the town atoreſaid ;*” and ſhould be, from 
time to time, afiſting and aiding to the mayor f the faid tom, 


Vir the time being, in all caſes and matters touching or conce rning 


the teton aforeſaid. And the ſaid late king further willed, that 


the miyor and bailifts of the town aforeſaid, for the time 
being, and ſuch burgeſſes of the ſame town, which thereto- 
fire had been, or thercafter, from time to time, ſhould be 
mavors or bailiffs of the ſame town, together with the afore- 
faid other burgeſſes, called,“ The ccinpany of the forty- 
cioht,” and their ſucceſſors ſor the time being, or the major 
part of them (of which major part the late king willed, that 
the mayor of the town aforefaid for the time being, and ſuch 
three other burgeſſes of the town aforeſaid, which theretofore 
tad been, or thereafter ſhould be, mayors, commonly called 
allermen of the ſame town, ſhould be one), ſhould have 
full power and authority to conſtitute, ordain, and make, 
em time to time, ſuch REASONABLE laws, ſtatutes, and 
erdinances whatſoever, which to them, according to their 
ſand diſcretion (as aforeſaid), ſhould ſeem to be good and tohele- 
ene, profitable, hane/t, and neceſſary tor the good rule and go- 
rernment of the ſaid burgeſſes, &c. And the ſaid defendants 
further fav, That the MA VOR and Tow N-CLEKK of the {aid 
town of Northampton, for the time being, from time whereof 
the memory of man is not to the contrary, have admited, and 
have uſed, and been accuſtomed to admit, and during all the 
ime aforeſaid of right 0UGHT ts have admitted t9 the FREE=- 
do of the ſaid town of Northampton, ALL perſons having 
a rigbt to be admitted to the ſame : whether by reaſon of 
tirth or ſervitude, or by virtue of any order or orders of the 
ſaid mayor, bailiffs, and burgeſſes, or in any ether manner 
howſoever. And the ſaid defendants further fav, 1 hat on the 
22d day of October, in the year of our Lord 1767, the then 
mayor and bailiffs, and the major part of ſuch of the then 
burgeſſes of the ſaid town, who theretofore had been mayors 
and bailiffs of the ſame town, and the other then burgeſſes 
ot the ſame town, called, « The company of forty-eight,” 
in due manner made the following by-law : to wit, © That 
Y perſon or perſons (not being entitled to the fre:dom 
* of the ſaid town, by birth or ſervitude) {hould be thereafter 
ADMITTED te the freedom of the ſaid town, UPON PAY= 
* MENT of the price or ſum of TEN FOUNDS ; except ſuch 
perſon or perſons who had married or ſhould be married 
(at the time of their admiſſion) to the daughter of a free- 
man of the ſaid town; and theſe, upon payment of the 
price or ſum of five pounds; with the uſual and accuſtomed 
tees; provided, that upon every ſuch their admiſſion, they 
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« ſhould reſpectively pay for the ſame, in caſh, as aforc{ai!,; 
und that no note, or other ſecurity, ſhould be taker, 2h 4 
* conlideration for ſuch freedom.“ And BY vIRTUE ot 
faid ordinance or by-law the ſaid Thomas Breton, being ma y 
and the ſaid Yen Jayes, being town-clerk of the ſaid 1onn 
of — KAY have excrciſed the liberty of admitting: 


fons PAYING SUCH SUMS OF MONEY as are directed by U chat 


by-law, &c. &c. To this plea, the king's coroner and an 
ney d-murs, generally; and prays judg ment againſt the 4 
fendants ; ind that they may be convicted and forcuire!, 
The defendants %% in demurrer. For the proſecuti n. it 
was objected, that this by-law, © That any perſon, not | 
« tled to the freedom, either by birth or ſervitude, ſhould 
« adinitted to-the freedom, upon payment of a certain ts (! 
« or ſum of money,” * as a bad one. And the Covar u 
clearly of opinion, * 
« the conſtitution given by the crown; and void.” Accor. 
ingly, PER CUR. unanimoully, judgment for the king. 

A by-law in reſtraint of trade is bad, unleſs there be a cuſtom 


to ſupport it.— Lord MANSFIELD, This was an action of 


debt for the penalty of a by-law, which the defendant was 
ſuppoſed to have incurred by keeping a ſhop within the cry 
of Cheſter, not being a freeman. The action was brought 
in the portmote-court, which is holden before the mayor; a « 
was proſecuted by the plaintiffs, as treaſurers of the cir 
(who are ſimilar to chamberlams in other corporations 
Ihe declaration ſtates a ch in the city of Cheſter, © Tha! 
« no perſon who is nt @ freeman could keep any Top or 
«c expoſe g goods to ſale by retail, within the ſaid city; excep!- 
& ing at fairs.” And then the by law is ſet forth: which 
dains © "Chat 25 perſon who is not free of the city thould 

* goods by retail, or keep any ſhop for a retail ſale, withia 
« the ſaid city, excepting at fairs; upon pain of forfeit: "e 5 
« for every offence.” This penalty is directed by the 
law to be recovered by action of debt, to be proſecuted in tie 
name of the treaſurers of the city, in the portm: te-court to be 
holden before the mayor : and 9ne-third of the penal? 1 re - 
ing the coſts 8) is allotted to the poor prifoners in the Art: 
Gate caol of that city; another third, to the perſon wi 
mould firſt give information of the office; and the remain. 
ng third 15 left undiſpoſed . The declaration then charges 
that the defendant had kept an open ſhop in the city, not be. 
ing tree, in violation of the cuſtom and by-law aforeſaid: 
and. theretore, the pl: untitts, being treaſurers of tlie citv, de- 
mand this penalty. To this declaration the defendant plcad: 
nil debet : and iſſue being joined thereupon, a dene Ws 


awarded to the Merit of the city, to return a jury of twels 
When me jury were . 
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V vere citizens and freemen. The plaintiffs demurred to 
the challenge: and the defendant joined in demurrer. In this 
p21t of the record, an extraordinary entry is introduced, as a 
get ſtion of the court, that it was judicially taten notice of, 
« That, by the cuſlom of the city, na perſon could array any 
e, within the juriſdiction of that court, but the theritts 
ot coroner of the city, or one of them:“ aud “ that none 
cell be fheriffs or coromers, but citizens and freemen.” 
Ater this ſuggeition, the court gave judgment on the chal- 
lenge, “ that the ſame ſhould be cver-ruled, and the array 
* allrved,” The defendant then challenged the polls of the 
jury, becauſe they were, all of them, fr-emen. And this 
challenge was alſo diſallotued. And, thereupon, the jury 
cus returned and objected to) procceded ro try the iſſue: 
and a verdict and judgment were given for the plamwils, 
Eben this judgment the defendant brought a writ of error 
i the court of pleas for the county palatine : and there the 
judgment of the portmote=court was reverſed, And, upon 
dus judgment of reverſal, the preſent writ of error was 
brought in this court. TE ERRORS for which the judg- 
ment was reverſed in the county-palatine court, were : iſt, 
becauſe the two fheriffs who returned the jury, and the 4 
themſelves were freemen of the city, and {as ſuch) were nte- 
r-/7ed in the matters to be tried; and, therefore, that the chi- 
berge were erroneouſly overruled : 20ly, that, as it appears 
nom the ſuggeſtion introduced into the record, © that in the 
* portmote-court, no jury could be returned, but by theriits oz 
* coroners, who are freemen of the city; the by-law whucth 
* confines the actian to ſuch a juriſdiction (Where the ſheritts 
* and jury muſt neceſſarily be int-re/lcd) is, iu that reipect, a 
vad and illegal by-law.” In anſwer to theie obiections, it 
was argued for the plaintiffs, “ that neither the herz nor 
* the jurors were intereſted at all, in the preſent ſui.” It 
was admitted, & that where a corporation are partiæs to the 
5 ſuit. Or immediately intere/ted in the very iſſue in queſtion, 
vo treeman can be either a juror or a witneſs.“ Co. LItt. 157. 
3 Able, 12. 295. But it was faid, that, in this caſe, the 
poration are #9 parties to the action, nor any way cGncerned 
u the point in iſſue. That the ſuit is by the treaturers in 
tr ſeparate capacity; and, M hatever be the event of it, the 
corporation can neither pay nor recover any % That in 
"25 ac110n the object of litigation is merely the / enaitz of the 
aw; and in that penalty, the corporation have ns ſhare or 
erg. It was further argued, that though the by-lavy is 
"ounded on a cuſtom © to exclude all foreigners from the 
c; and the freemen may be ſaid to have an intereſt in 
Nat excluſion; yet this is a remote conſideration, which, at 
a i, can affect only fach of the freemen as happen to be 
Vaders. That the circumſtance of a freeman's being a 
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trader, is a particular uncertain incident; which, if it happens 
occur in any of the jurors, might, indeed, warrant a change 
for favour (where the fact would be tried): but that a , 
poſſibility of ſuch an intereſt is no ſufficient ground for ar. 
cipal challenge. It was alſo obſerved, that the verdict t, 
this penalty would not avail the corporation, in any ſui 
upon the cm. For, it the cuſtom were to be litiyated in x 
ſuperior court, the corporation could not give this verdi j1 
evidence. And as to the ſuggeſtion, it was inſiſted, that every 
court muſt judicially take notice of their own cuſtoms : and, 
as none but treemen could poſſibly be either theritts or jurors, 
if the preſent obje Aion ſhould prevail, this by-law would by 
left without a remedy to enforce it; and conſequently thers 
would be a failure of juſtice. Tus is the ſubſtance of the 
arguments which were ottered in ſupport of the judym: or ! 
the portmate-Court, BUT WE ARE ALL VERY CLEARLY 
OF OPINION, that in this caſo neither the ſberiq nw jur 
were competent; and therefore the challenge was 1219R0- 
PERLY over-ruled at tlie fortmote-court. There is no prin- 
ciple in the law more ſettled than this That any degree, even 
the ſnalleſ degree of intereſt in the queſtion depending is a 
deciſive objection to a witneſs, and much more to a jw", 
or to the officer by whom the jury is returned. The law has 
ſo watchful an eye to the pure and unbiaſt-d adainifration 
of juſtice, that it will never truſt the paſſions of mankind in 
the deciſion of any matter of right, It, therefore, the rtf, 
a juror, or a witneſs, be in any fort intereſted in thy matter © 
be tried, the law conſiders him as under an influence wich 
may warp his integrity, or pervert his judgment; and chete— 
fore will not truſt him. The minuteneſs of the intereſt wou 
not relax the objection. For, the degrees of influence cn not 
be meatured : no line can be drawn, but that of a t-tal - 
cluſion of all degrees whatſoever. In the preſent caſe, #7 
member of the corporation was evidently intereſted in the 
very iſſue to be tried. For, the cuſtom % To exclude all 
ſtrangers from trading in the city,” is the main foun lation 
of the action: it is the only ground upon which fuci a 
by-law could, in any caſe, be valid. For, a by-law 0 
exclude,” without a cuſtom to ſupport it, would be void, 
as an illegal reſtraint upon the common right of the ſubject, 
It was, therefore, neceſſary for the plaintiffs to allege this 
cuſtom in their declaration. And the defendant's piea 0d 
„Nil debet” puts the whole declaration in iſſue. Upon tt 
iſſue, the plaintifts muſt prove the cuſtom * to exclude,“ as 
well as the by-law : and the jury muſt form their verdict ap 
the whole. For, all the facts alleged muſt concur, to prove 
the defendant indebted to the plaintiffs. I there was #7 ſuch 
cuſtom, the by-law was a nullity; and, conſequently, the de- 
fendant could not owe the penalty. So that here every se. 
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man was intereſted in the very iſſue to be tried. They 
may, indeed, have no ſhare in the penalty itlelt : but they 
ue intereſted in the facts on which the penalty depends.-— 
The excluſion of foreigners is a MONOPOLY t9 the freemen 
themſelver, The entorcing of this excluſion, by by-laws 
and penalties, is ſecuring that monopoly. And in this 
action, the very freemen who were to gain by ſecuring 
this monopoly, were the jury to determine it. Theretore 
ceny freeman had an intereſt and bias in the matter of the 
ue to be tried in this cauſe. It is no anſwer to the objec- 
ton, to ſay & that they were to have no part of the penalty: 
tor (till they had a b:as upon them in relation to the queſtion 
to be tried, Whatever the action may be, if a juror be in- 
reſted in any of the matters in iſſue, he is unfit to try them. 
The incapacity ariſes from his bias in the particular facts he 
to try: and whatever be the fats which that bias touches, 
he is incapable of trying theſe facts. In the caſe of Day v. 
Svavadge, in Hobart 87. The ſuit was an action of treſpaſs 
between two private perſons. But an iſſue being taken upon 
a cuſtom in London, “For every freeman to be difcharg 4 
& of warfage,” the Court «« vuld not ſuffer this cuſtom to be 
proved by the recorder: and on that occaſion they hed that 
* Where the iſſue concerns a corporation, though they be not 
* directly parties to the ſuit, if they are to make the panuel, 
or any of their body are to go upon the jury, it is a Caulc 
* of challenge.“ None of the caſes cited on the part of the 
plantitl, come up to the preſent cate. Vanacter's (1) caſe with 
ielp-&t to the city of London fining thoſe who are elected 
and retuſe to ſerve the office of ſheritt ] was on a by-law that 
atected their own members only; and where the parties on 
both ſides were equally freemen. In the caſe of Bedwick v. 
Fennel, M. 1748, it was ſtated at the bar, „that no ex- 
ception or challenge was taken.” And as a party may 
wave all exceptions, if he pleaſes ; if he does nat object, 
is a virtual acquieſcence. In /Yakteman v. Harris, B. R. 

„1753, there was alſo no challenge; and the hill of ex- 
ceptions was not ſealed : and therefore the court could not take 
any notice of it. The caſe of the city of London v. If 30d, 
I Salk, 297, was cited on both ſides; and for the plaintiff, the 
words of Lord Chief Baron Hard was relied on, that the 
objection to the mayor's ſitting as judge in a cauſe af the 
corporation, was not ſo much in point of intere/t, as incon- 
Liency, But is not the intereſt a great ingredient in that 
uconfiſtency ? And hence comes the rule, & that no man 
* thall be judge in his own cauſe.” And the ſame rule will 
equally apply to a juror. It was ſaid, * that if the deſend- 
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« ant's challenges be allowed, the corporation will he Jett 
« without remedy on the by-law.” The anſwer is, that if 
the fact be true, that they can impannel no jury but tac. 
& men,“ the fault was their own, in contining the ain 
their own court. On the other hand, if they had a power 
(as the city is a county of itſelf), to have impannc led ny. 
freemen, it was their own fault that they did not. 1 the re. 
gulation of their own members, they may indeed make by. 
laws, and enforce the obſervance of tliem, by protecut.ons 
amonglt themiclves; becauſe every member of the corpora. 
tion is bound by the juriſdiction into which he volun:arily 
enters; and being all of them freemen, their circumances 
are equal, But if corporations were to try their wn ſuits 
again, ſtrangers, upon a by-law * for excluding 4% traders 
« but themſelves,” there would be an end of the dittinction 
which has long been eſtabliſhed, “ that a by-law which I 
& this reſtraint upon trade is void, anliſi there be a cut; ig 
« ſupport it.“ If the cuſtom be a neceſſary foundation tr, 
ſupporting ſuch a by-law, it is neceſſary to prove it, But 1f 
the treemen themſelves might determine upon it, they Wau 
not be very exact in that proof: and by-laws themſelves, 
without any ſuch cuſtom, would ſoon have an equal effect 
Had this by-law been general without limiting the ac 
to the treaſurers, or to their own court, they miglit chen 
have tried it in a ſuperior court, and the whole would have 
come to a proper deciſion, THEREFORE WE ARE ALL 0F 
OPINION, that the judgment of the Comt of great feftons, 
reverſing the judgment of the portmote-court, ouglit to iy 
affirmed. 
Kirk . Nowitl A corporation, created by letters patent, with a power 0! 
— 4 making by-laws, cannot make any laws to incur a e 
26 Geo. z. B R. neither can a corporation created by act of pariizment, un 
1 Ter, Rch. 118. leſs ſuch a power be expreſsly given.— This was an acyor 
of treſpais for ſeizing and taking a quantity of forks, tlie 
property of the plaintiff The defendant pleaded, ff. the 
general iſſue. The ſecond plea ſtated, that the town of Ne, 
field, in which the ſaid treſpaſs is ſuppoſed to have been c. 
mitted, was within the lordſhip and liberty ot Hallamſhite, 
in the county of York. That the company of curlers 
incorporated by ſtat. 21 Fac. I. c. 31. Lhiat that act directed 
that one maſter, two Wardens, {ix ſearchers, and four-ans- 
twenty aſſiſtants, ſhould be annually chofen out of the 146 
company to govern the ſaid corporation. That it was ) 
ſaid act of parliament further enacted, « Ihat no porn 
« uſing the {aid arts or manufactures within the batte Of 
„% Haliamſhire, or fix miles compaſs of the ſame, than 
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and the wares ſo deceitfully made; to be ſeized and re- 
« covered by the maſter and wardens ot the ſaid company, 
© for the time being, and to be levied, diſtributed, and em- 
« ploycd to the ule of the ſaid corporation, to and tor the 
« relicf and bencht of the poor of the ſaid corporation.“ 
And that the forks mentioned in the declaration were for- 
ned and ſeized under that act. The third plea ſet fordi the 
corporation of the ſaid company, by the ſaid act of 21 Fac. 
.; that it was, by the ſaid act, iurther enacted, * T hat no 
perſon uling the ſaid myſtery or crafts, ihould at any time 
hereafter ſtrike, grave, or uſe, upon his knives, or wares, 
any more marks than one, upon pain to forfeit 403. to be 
levicd as aforeſaid ;)* and that the forks mentioned in the de- 
claration were forfeited and ſeized under that act. 4thly, The 
letendants ſet forth the incorporating of the ſaid company, 
by the fard act of 21 Fac. 1.; © and that for the due order- 
„ing and better maintaining of the ſaid company, and tor 
le heuer relieving and employing of the poor of the ſaid 
trade, it was ordained and enacted, that it ihould be law- 
ful for the maſter, wardens, ſearchers, and aſſiſtants of 
the company of cutlers aforcſaid, or the greater part of 
them, and their ſucceſſors, from time to time, 1 con/t;- 
tute, erdain, make, and eftabliſh, ſuch laws, actes, orders, 
' erdinances, and conſlitutions, which ta the ſaid maſter, war- 
dens, ſearchers, and aſſiſtants, or che greater part of them, 
according to their difcretions, ſhall be good, wholeſome, 
* profitable, honeſt, and neceſſary, for tc good order, rule, 
and government of the ſaid malter, wardens, ſearchers, 
* and commonalty, in their feveral arts atoreſaid, and of 
all other their apprentices, and ſervants, in the ſame 
darts, manufactures, and profetions, atoreſaid; fo that 
the faid ordinances and conſtitutions were not any way 
repugnant and contrary to his majeſty's royal prerogative, 
or to the laws of this realm. And that the ſaid maſter, 
wardens, ſearchers, and ailiftants of cutlers aforeſaid, or 
the greater part of then, having made ſuch laws, inſtitu- 
tions, ordinances, and conſtitutions, might appoint and 
, impoſe ſuch reaſonable pains, puniſhments, and penalties, by 
fine ar amerciament, or by cither of them, upon all thoſe 
which they ſhould find ottending contrary, &c. and the fame 
fue and amerciaments to levy, receive, and have, to the uſe 
ot the {aid corporation, &c. That on the 31ft day of July, 
1780, the maſter, wardens, ſcarchers, and aſſiſtants of the 
Haid company, did make a certain by-law, and thereby 
amongſt other things) ordain, order, and eſtabiith, that 
it auld be lawful fir the ſearchers e the /aid corparatian, 
for the time being, or any three or nure ef them, at all times 
thereafter in the day-time, to enter into the reſpettive work 
s and warehouſes of any the reſpective members or freenen 
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« of the ſaid corporation, or company, within the ſaid liraſ 
or liberty, or fix miles compaſs thereof, to ſcarch for deceithil 
& and unwvorkmaniy cutlery wares, and other wares, mad: 9 
« wrought of iron or ſteel, and all ſuch deceitful and unumi. 
% manly wares as ſhould be there found pan ſuch ſearch, ty 
« ſerve, take, carry away, break, and deftray ; and the irt 


% and ſteel theres coming, to ſe!l and dilpofe of for the ru 


« and benefit of the poor of the ſaid corporation ; that the fu 
& by-law was afterwards examined and approved of ty te 
« juſtices of aſſize, &c. according to the form ot the ſtatwe, 
„ &c. &c., The defendants then juſtified the ſeizure of the 
* wares as ſearchers under the above by-law.” Repl- 
cation took iſſue on the firſt plea, To the 2d, 3d, and y! 
pleas, the plaintiff replied de injuria ſud propria; and the 
Hues thereon. There was a verdict for the plainitt on the 
thrice firſt iſſues, and for the defendants on the la!t, Altets 
wards a rule to {hew cauſe why judgment thould nt 

entered for the plaintiff in this cauſe on the general iſſuc, an 
the two firſt juſtihcations, notwi:hſtanding the verdict tor th 
defendant on the laſt juſtitication, the ſame juſtiſication ben 
inſufficient in law, was obtained upon two grounds. if, 
That a power, claimed by a corporation, of creating by-laws 
to incur a forfeiture, was bad in point of law (1), une, 
founded on an ancient cuſtom within a cit;, or unleſs tuct 
power was expreſsly given to them by act of parliamen. 
2 Inſt. 47.and 8 Rep. 125. 2dly, That the ſtatute, on wha 
this by-law was founded, had appointed a ſpecific puniſh- 
ment for the offence which had been committed, viz. by fine 
er amerciament, which precluded the corporation from m- 
flicting any other. Cauſe having been ſhewn, the judgment 
of the Court was pronounced as follows: Lord Mass- 
FIELD, Ch. J. A corporation, in the definition of it, 15% 
creature of the crown, created by letters patent ; and ſuch 
corporation, with a power of making by-laws, cannot make 
any ſuch law to incur a forfeiture, Thoſe corporations, 
which are created by act of parliament, have no other adds 
tional powers incident to them, than thoſe have which a! 
created by charter, unleſs they be expreſsly given. No luc! 
extraordinary power of making by-laws to incur a forfeiture 
appearing upon this plea to have been conferred, it is ie 
fible for the Court to ſay, that this by-law can be ſupports. 
by the act. BULLER, J. This by-law is bad, contidercd 
in every point of view. Taking it generally as a by-la 
creating a forfeiture ; the act of parliament not having g 
this corporation a power to make ſuch by-law, it :5 bad cn 
that ground. Then, it has been ſaid that this by-law 25 5 


. 


(1) Vid. 1 Wilſ. 63; Bard. 133. 267. 
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orted by the act: but fo far from it, they have expreſsly 
ce; tived ſuch a power; for the act preſcribes in wiat terms 
br-lzws thall be enforced, namely, by fine or amerciament; 
therefore the corporation is precluded by the act from inflict- 
ing any other puniſhment. "There never was ſuch an idea 
vetore, as the countel againſt the rule have ſuggeſted, that 
one plea might be ſupported by what was contained in an- 
other. Each plea muſt ſtand or fall by itſelf; they are as 
pnconnected as if they were on ſeparate record. And 
though it be true that acts of parliament relating to irade in 
general are public acts, yet a ſtatute which relates only to a 
certzin trade, is a private one. Therefore the Court cannot 
now take notice of any other part of this act of parliament, 
121 that which is ſet out in this plea ; for it is not a public 
act. Rule, for the plaintiff to have leave to enter up judg- 
ment, notwithſtanding the laſt plea, abſolute. 


32Z 


do in this caſe, which was an information in nature of a The King v. 


quo warranto, calling on the defendant to ſhew by what war- 
rant or authority he claimed the offce of ſemior bailiff of 


J. Ginever, 


36 Geo. 3. B. X. 


te town of Eaſt Retford, in Nottinghamſhire. The de- & r. Rep. 232. 


tendant in his plea Rated, that the borough of Eaſt Retford 
was a corporation by preſcription, That King James the 
tr, in the 5th year of his reign, granted them a charter, 
mcorporating them by the name of the bailiffs and burgeſſes 
of tie town of Eaſt Retford; willing that there ſhould be 
wo bailiffs, one the ſenior, the other the junior, bailiſt, and 
ele aldermen ; giving power to the bailitfs and aldermen, 
tue major part of them, to make by-laws © tor the good 
rule and government of the town, and of all and ſingular 
the officers, miniſters, artificers, inhabitants, and reſidents of 
he town for the time being, and for a declaration in what 
manner and order the bailitts and aldermen, and all and fin- 
gular officers, &c. might behave and ute themſelves for the 
turther good, public common utility, and good government of 
We town, and all other matters and things touching, or in 
ay manner concerning tlie town, ſo neverthelet> that ſuch 
uus, &c. ſhould be reaſonable, and not repugnant or con- 
mary to the laws, &c. of this kingdom ;** appointing the firſt 
omcers; and giving the bailiffs and aldermen, or the major part 
of them, power to chooſe and nominate yearly, one of the 
aderman to be ſenior bailiff of the town tor the year enſu- 
ne. The plea then ſtated a by-l+w, made in the th year 
ot the reign ot King James the Firſt, by the bailiffs and 
ad:rmen, in purſuance of the charter, by which it was or- 
canes, that if at any time hereafter in the election of bailiffs, 
*G&rmen, and other officers, the voices ſhould happen to be 
*qual, the ſenior bailiff, for the time being, thould have the 
"Mg voice. The defendant then deduced his title under 
vs by-law, ſtating, chat on the firſt of Auguſt, 1795, at a 

mecting 


| 
| 


5 


4 
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meeting of the bailiffs and aldermen for the election af - 
ſenior Pailiff the then ſenior bailiff and fix aldern en vo 
for the detendant, and the junior bailiff and the «ther {; 
aldermen voted againſt him; whereupon the then (ex; 
bailiff gave his caſting voice for the defendant, &c. Tt 
plea there was a general demurrer (1). Lord KN. 
Ch. J. It is impoſſible to raiſe any doubt in this caſe, Thit 
corporations are the creatures of the crown, mult be unn. 
ſally admitted. It is argued, however, on behalf of tie 
defendant, that this corporation were not bound to tall, 
the intention of the crown, but that they were at liberty u 
provide for a difficulty which the crown did not foreſee ; by 
that is aſſuming the prerogative of the crown. The con 
having, in the eſtimation of the cotporation, made a de 
tive inſtrument, the latter wiſh to clear that defect. In many 
inſtances omiſſions have been diſcovered in charters, but: 


by-law would have had the ſame foundation for its fupp"! 
as the preſent, "This is reverſing the proviſions of the crow, 
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(1) At firſt the proſecutor demurred only to that part of the plea tha! 
the 1ight of the ſenior bailiff to have the caſting voice ; and r. p'ted to ve 
parts of the plea. But upon ſome doubt being made at the bar ans on fh ne 
whether ſuch a mode of pleading was warranted by the prerogative of the crow" 
was agreed to amend the pleadings, and take the opinion of the Court 1 * 
principal queſtion in this ſhape; though the court rather inclined to thin _ 
prevecutor might have demuited to the whole prieny and ally denied particular f 
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| 2:4 putting the magiſtracy of the town in different hands 
om thoſe in which the crown wiſhed to place it.— As u- 


nebst J. The by-law has not acquired any force from the | 
nth of time fince which it was made. he ſelect body | 
ute only authoriſed to make by-laws for the regulation of 1 
the corporation and the town, but not ſuch as altered the | 


conſtitution of the corporation,-GRosz J. A corporation 
cumot make by-laws contrary to the conſtitution of the 
carter, It feemed to me as if the counſel {or the proſecu- 
v7 imagined, that this by-law would have been godd, if it 
ad been made by the whole corporation; but the caſe of X. 
. Spencer thews, that in ſuch caſe it would have been 
equally bad, becauſe it is againſt the provitions of the char- | 
er, But here the whole corporation could not make by- | 
laws, the power of making them is given to a felect body. 
And that body in framing this by-law, inftead of adhering 
that which was intended by the charter, namely, an clec- 
non by a majority, have ſaid that an election ſhould be good 
| it made by an equality of votes, adding one other vote to 
fuch equality. —LAWRENCE J. The by-law amounts to this, 
that when there is an equality of votes, inſtead of the elec- 
ton being made by a majority, the ſenior bailiff ſhall nomi- 
ue his ſucceſſor. Judgment of ouſter, 
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N original ſubſcriber to a canal navigation, is not liable for ruh Hudderf. 
1 any call made by the committee after he has athgned his field Caral 
Rs b : } ſe i T] C lecl Compamy vr, 
hare, — This was an action on the caſe in tort. I he declar- gg 

* Buckley, 

on ſtated, that the defendant had ſubſcribed to advance the ze. 1c. 
lwyeral ſums of 500 J. 1007. and 200 J. towards making and 37 Geo. 3. B. R. 


I=@. 


70 maintaining the Huddersfield canal, mentioned in the ſtatute, 7 7: K 36 
ne 3+ Ces. 3. c. 53. and in reſpect of ſuch ſubſcription, had be- 
u- come one of the proprietors of the company, and an owner 
ny ct, and entitled to, eight ſhares m the undertaking ; that after- 
i 2 Waris, the committee, duly choſen, &c. made a call of 10ʃ. 
on fer cent, on the proprietors. The ſecond count ſtated a fur- 
vl ſher call of 10 l. per cent. The third count was for 8. per 


dent., and the fourth count was 10/7, per cent. The declara- 
on then ſtated, that though the proportions of the ſaid calls 
un 1 relpect to 300 l. (being three of the ſaid eight thares) had 
” den duly paid to the plaintitts, the defendant had not paid the 
I eral proportions of 500 J. relidue of the ſaid ſeveral ſums 
it oo. 100 J. and 2001. ſo ſubſcribed by the defendant as 
'© was directed, &c. amounting to 180 l. but neglected fo to 
Kc. The defendant paid 4o/. into court on the firſt 
Gut, and pleaded the gencral iſſue, not guilty, At = 
trial, 


—— 
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trial, a verdict was given for the plaintiffs, damages 148 
145. 1:4; 1g0l, being the amount of the calls ſtated in th; 
three laſt counts; 24. 145. 44+. being - intereſt of the -! 
paid into court by the defendant on the firſt count; 2/. 12, 
81 d. being intereſt of the ſeveral calls ſtated in the three ng 
counts from the ſeveral times when thoſe calls became due 
to the day of the plaintiffs ſuing out their writ; ſubjeR 9 
the opinion of the Court on the following Caſe : On the 
goth of May, 1793, the defendant and many other pg 
ſubſcribed an inſtrument duly ſtamped, not under feal, b; 
which they agreed to ſubſcribe the reſpective ſums ſet c. 
ſite to their names, towards the expences of ſoliciting then 
in queſtion, and of making and maintaining the canal, &. 
and agreed to pay ſuch ſums to the treaſurer when called u 
for that purpoſe, &c. The defendant ſubſcribed for tre 
ſhares and two ſhares, and afterwards ſubſcribed for another 
ſhare. By the ſtatute 34 Geo. 3. c. 53. the ſubſcribers wer 
incorporated by the name of the Huddersfield Canal Con- 
pany, and were empowered to make the calls ſtated in the 
declaration, which were regularly made as ſtated in the de. 
claration. The firſt proportion of the firſt call, being 2\. jr 
cent. was paid by the defendant on all the eight ſhares fo fir 
for by him ; and the remainder of that call, being gl. per cont. e 
his remaining five ſhares, amounting to gol. wwas paid inte 0% 
by the _—_— : and the calls on the three other ſhares were p 
by R. Gray, the purchaſer of them. On the 6th of Auguf, 
1794, the defendant fold five of his eight ſhares to 7. A, 
at a profit of 17 J. per cent. on each ſhare, and transfered 
his intereſt therein to Kelſall by a proper transfer, regiſtered 
by the company's clerk. On the 4th of December, 1794, 
the following entries were made in the plaintitfs* books by 
their agents, © J. Buckley, firſt ſubſcription, 500 U.; ſecond 
ditto, 100 J.; ſubſcription as a land owner, 100. ; ſublcrip- 
tion as a mill owner 100/,—1794, July gth. By transfer t 
R. Gray, 300 l.; Auguſt 6th, ditto to J. Kelſall, 501" 

a correſponding entry alſo in the books, under the name 
of J. Kellall, the transfer of 5001. to him from Buciey was 
ſtated. Tue queſtions for the opinion of the Court wet 
iſt, Whether the plaintiffs* can recover in this action dhe 
amount of the ſubſcriptions demanded by the declaration; 
2dly, Whether the defendant be liable to pay intereft 9 
the call paid into court from the time it was ordered by the 
committee to be paid to the treaſurer, and on the calls men. 
tioned in the three laſt counts from the reſpective days wien 
thoſe calls were required to be paid until payment there 
By ſect. 1. of this act of parliament, certain pertons by 
name, among whom are the defendant and 7. Kelſall, and 
their reſpective ſucceſſors, executors, admininiſtrators 2 
Mens are incorporated. By ſect. 74, it is directed, 9 7 
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t if any perſon ſhall neglect to pay his proportionable ſhare 
of the money to be called for by the firſt call, &c. it thall 
be lawful for the company to ſue for, and recover the ſame 
in any of his —_— courts of record, by action of debt, 
ern the caſe; and if any perſon ſhall neglect to pay his pro- 
2ortionable ſhare of the money, to be called for after the 
fr call, he ſhall forfeit 5. for every ſhare; and it he ſhall 
regle® to pay, &c. for the ſpace of three months after the 
me appointed, &c. he ſhall forfeit his ſhare for the benefit 
ef the other proprietors, &c. By ſect. 79, the proprietors 
may fe!l ſhares; and duplicates of the aſſiguments of ſhares 
are (0 be delivered to the committee, and an entry thereof 
made in the company's books; and after ſuch — — 
the purchaſers are to have ſhares in the profits, and to be en- 
tld to vote as proprietors, But by ſect. 80, nos ſhare ts bo be 


ſild after the call of any money until ſuch money is paid. By ſect. 


119, ſubſcribers are required to pay the ſums by them re- 
ſpectively ſubſcribed, or ſuch proportions thereof, as ſhall 
from time to time be called for by the committee, &c. “ and 
n caſe any perſon ſhall neglect to pay the ſame at the time 
required, it ſhall be lawful for the company 72 ſue for and 
recover the ſame in any court of law or equity.” There were 
three odjections made on behalf of the defendant ; 1ſt, That 
the action could not be maintained in its preſent form; 
ally, That no intereſt is payable on the calls made by the 
committee after non-payment of thoſe calls; gdly, That 
the aſſignment to a purchaſer diſcharges the original ſub- 
ſcriber — all future reſponſibility. Lord KEN VON, Ch. J. 
Though I am of opinion with the plaintiſts upon the wo 
firſt points, J am clearly of opinion with the defendant on the 
laſt. 1 think that the action is maintainable in this form, the 
att having ſaid in expreſs terms, that the company may ſue 
by an ation on the caſe; and the plaintiffs having ſtated in 
their declaration every thing that the act of parliament re- 
quires. Nor is there any doubt but that the jury may give 
mereſt, not eo nomine as 1niicreſt, but as damages tor the de- 
tention of the debt, for non-performance of the contract. 
But the laſt point is equally clear againſt the plaint:ſFs. And not 
entertaining any doubt upon it, as it is a matter of infinite 
moment to the great maſs of property embarked in this kind 
0! {yeculation, j think we ought not to order a ſecond argu= 
ment leſt an idea ſhould go abroad that we have any doubts. 
On looking through the act of parliament, it is clear 
faat the legillature meant, that the parties ſhould only be 
able to the payment of their thares ſo long as they indivi- 
Wally continue members of this company, that is, ſo long 
they have property which conſtitutes them ſuch. The per- 
Uns, who have the right of voting, are to vote in reſpect of 
ir ſhares. The act alſo ſays, that perſons who have ſub- 
mibed, and their aſſizns, ſliall be deemed proprictors; but * 
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would be ridiculous to determine that a perſon, after he hu 

Id his ſhares, in reſpect of poſſeſſing which only he he. 
came a proprietor, ſhould ſtill continue to be a proprietor, 
After aſſignment, the aſſignees hold the ſhares on the fame 
conditions, and are ſubject to the ſame rules and orders, 23 


the original ſubſcribers, and are to all intents and purges 


ſubſtituted in the places of the original ſubſcribets. Oye 
reaſon, however, now urged why the original ſublcribers 
ſhould always continue reiponſible is, becauſe, perhaps, the 
ſhares may be aſſigned to inſolvent perſons (1) ; but the High- 
ture, when they gave their ſanction to this undertaking, dd 
not ſuppoſe that it was a mere South-fea ſcheme; they 
thought it a beneficial undertaking for the public, and con- 
ceived they had introduced a ſufhcient check by ena&ins 
that, if the ſubſcribers did not pay their money from time 
to time as they thould be required by the committee, they 
ſhould forfeit their reſpective thares; and that no ſubſcriber 
ſhould part with his ſhare while he was in arrear to tlie com- 
pany. No miſchief, therefore, is likely to enſue either to 
the company, or the public, from this conſtruction of the 
act. I think, that every clauſe in this act of parliamentleas 
to this concluſion : that the perſons liable to the calls are th f 
only who continue to be at the time when the calls are un 
members of this corporation. Here the defendant had at- 
ſigned his ſhares, and that aſſignment had been entered int) 
the company's books, before the calls ſtated in the three lat 
counts of the declaration were made, and therefore he is 
liable to pay them; but he is liable for the calls ſtated in th; 
firſt count, and not having paid them by way of damages 
the plaintiffs are entitled to that laſt ſum on the firſt count," 
money paid into court on that count only covering the hun 
eipal ſum.—ASHHURST, J. There is no doubt reſpecting he 
principal queſtion. The original ſubſcribers have power 
aſſign their ſhares to whomſoever they pleaſe ; then it would 
be ſtrange to ſay, that after diſpoſing of their ſhares ney 
ſhould ſtill continue liable to all the burdens which arc throw! 
on the owners of this property. The point, however, does 
not reſt on general reaſoning; for the only reſtriction in- 
poſed by the act on the power of alienation is, that the OWN 
ers ſhall not aſſign until all the money due at the tim? 9 
aſſigning is paid; but in all other caſes, the ſubſcribers way 
aſſign their thares, and diſcharge themſelves from their li- 
bility to future calls by the aſſignment, -G ROSE,. As to 
the form of the action: the words in the act arc, gen * 
action on the caſe.” L AwREN OT, I. The only cut 
reſpecting the form of the action is, that ſuggeſted by 04 
defendant's counſel, that the defendant is by this mode of © 
claring deprived of a ſet- off: but that difficulty is not {uK- 


tmgte. a 


(1) See the caſe of Taler v. Shum, in vol. i. p. 692» 


tient to 
of parli 
that the 
21, 14: 


CA] 


The 
of mort 
enter h. 
of hack 
the cart, 
2 conviè 
the defer 
Middleſe 
was on 
(that is 
IS in the 
d ſendar 
with the 
not hayi 
number 
$ the 10 
reciting | 
haviour 
cities of 
and oth 
that no | 
unleſs th 
bis nam 
ſection e 
ſhall ent 
ſoners 0 
of 40s, 
mar ted, 1 
{ 1. dire 
paid to t 
pariſh Vw 


the cities 
douthwa 
ith the 
ten it « 


he 


Vor. 


Canals. 


dent to reſtrain the generality of the words uſed in the act 
of parliament. PER Cur, Po/tea to the plaintiffs, in order 
that they may enter up their judgment on the fiiſt count for 
11 147. 42d. for the intereſt on the 40 l. paid into court. 


CARRIERS. See Title Aion (1). 
Carts. 
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The owner of a cart, who does not reſide within the bills The King +. 


of mortality, or within five miles of Temple-Bar, need not J. Powell, 
enter his name and place of abode with the commiſſioners " 


of hackney coaches, or have his name, or any number upon 


2 conviction on the ſtat. 24 Geo. 3. ſefs. 2. c. 27. ſ. 8. for that 
the defendant reſiding at Parſon's-green, in the county of 
Middleſex, farmer, was the owner of a certain cart, which 
was on that day driven within five miles of Temple-Bar 
(that is to ſay), in a certain place called Old-ſtreet, which 
is in the pariſh of St. Luke, in the county of Middleſex, the 
U fendant not having entered his name and place of abode 
with the commiſſioners for licenſing hackney coaches, and 
not having upon ſome conſpicuous part of ſuch cart, the 
tumber of the cart, &c. The firſt ſtatute on this ſubjec 
is the 18 Ges. 2. c. 33 ; by the fourth ſection of which, after 
reciting the inconveniences ariſing from the irregular be- 
hayiour of the carmen, &c. driving carts, &c, within the 
ities of London and Weſtminſter, and the ſuburbs thereof, 
and other ſtreets within the bills of mortality, it is enacted 
that no perſon ſhall drive any cart, &c. within thoſe limits, 
unleſs the owner ſhall place upon ſome conſpicuous part of it 
tis name, and the number of ſuch cart, &c. The fifth 
ſection enacts, That every owner, reſiding within thyſe limits, 
ſhall enter his name and place of abode with the commiſ- 
ſoners of hackney-coaches; and the ſixth inflicts a penalty 
0 40s. on the driver within the limits, if the cart be not 
nur ted, numbered, and entered. The ſtatute 30 Ces 2. c. 22. 
{. 1. directs, that a moiety of the above forfeiture ſhall be 
pad to the informer, and the other moiety to the poor of the 
pariſh where the offence is committed. Then came the ſta- 
ue in queſtion ; which recites a doubt, & whether under 
and by virtue of any of the laws now in being, the owners 
i any carts, &c. belonging to perſons reſiding out of the 
bills of mortality, although within the adjoiniag places of 
* cities of London and Weſtminſter, and the borough ot 
ouhwark, ought to enter their names and places of abode 
wach the commiſſioners for licenſing hackney coaches ” and 
den it enacts, © that no perſon ſhall drive any cart, &c. 
(t) Vol. 1 p. 87. 
Vor. II. M m within 


Geo. 3. B. R. 
0 d SG 6 EIFS g 4 Ter. Reg. $27» 
e cart, though it be driven within thoſe limits, — This was N 43. 
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within the cities of London or Weſtminſter, and ſuburls 
thereof, the borough of Southwark, and other ſtreets and 

laccs within the bills of mortality, or five miles of Temple. 
= except the owner of ſuch cart, &c. ſhall have end 
his name and place of abode with the commiſſioners nr 
licenling hackney coaches, and ſhall upon ſome con!picucus 
part of ſuch cart, have the name of the owner of ſuch ct, 
&c. and the number of {ſuch cart, &c. in order that the drizer 
of ſuch cart may be the more caſily convicted for any miſ- 
behaviour, &c. and im. caſe of ſuch neglect, &c. the owner, 
er driver, of ſuch cart ſn reſiding and driven within five miles 
of Temple-Bar, ſha | be {ubject to all the penalties and for- 
feitures created by any laws now in being relative to fuck 
owners (1) or drivers of carts, &c. within the ſaid cities of 
London or Weltminſter, and ſuburbs thereof, the borough 
of Southwark, and other ſtreets within the bills of mortz- 
lity ; 2ohich ſhall or may be recovered and applied in ſuch manner 
es forfeitures and penalties are by law now recoerable from te 
OWNERS (2) of ſuch carts, Sc. % driven within the ſuid citie 
5 London or Weſtminſter, and tuburbs thereof, the borough 
of Southwark, and other ſtreets within the bills of mortality, 
Lord KEN VON, Ch. J. The eighth ſection of the ſtare 
24 Geo, 3. c. 27+ is very inaccurately penned; but | think 
that the penalties inflicted by it do not extend to this detend- 
ant. The ſtat, 18 Geo. 2. only reſpecta perſons who dite 
carts within the cities of London and Weſtminſter, and the 
ſuburbs thereof, and other {ireets within the bills of mort- 
lity ; for that claſs of perſons certain regulations are pie— 
ſcribed; the act requires that the name of the owner, and tie 
number, ſhall be placed on ſome conſpicuous part of the cat, 
and that the owners reſiding within thoſe limits, (hall enter 
their names with the commiſſioners of hackney coaches. 
The numbers which the act directs ſhall be put upon the 
carts, are ſuch as the commiſſioners of hackney coaches d 
rect; they go on progreſſively. But the legiflature atter- 
wards thought that the limits, deſcribed iu this act, were 
not ſufficiently extenſive z and they wiſhed to extend the te- 
gulations of the former act to a larger claſs of petto; 
namely, thoſe owners of carts who live within five miles ol 
Temple-Bar, though not within the bills of mottality. Ts 
24 Geo. 3. ſt. 2. c. 27. 1. 8. recites a doubt whether the on- 
ers of carts, reſiding out of the bills of mortality, thoug 


5 (1) It does not appear that the owrers are liable to any penalty by any 5. 
atute, 4 

(2) lf there be no penalty upon the or0xers in any former act, it feems doubt? 
whether the peralties of this act can be recovered againſt them; as thee pennt 
are directed “ to be recovered and applicd in ſuch manner as forfeitures ande- 
paltics are by law now recoverable from the axoners of ſuch carts ſo driven, &.. 
4 Ter, Reps. 574. nn. b. 
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paces adjoining to the metropolis, were bound to enter their 
names and places of abode wit: the commithoners of hack- 
ney coaches; and then it proceeds to enact, that no perſon 
hall drive any cart within the limits mentioned in the turmer 
ach or within five mil-s of Temple-Bar, unleſs the owner 
fall have entered his name an] place of abode with the com- 
mifioners of hackney coaches, and ſhall have his name and 
the number of the cart upon ſome conſpicuous part of it. 
If the act had ſtopped there, however inconvenient it might 
have been to perſons reſiding at a great diſtance from Lon- 
(on, we ſhould have been bound to fav, that all owners iu— 


lferently (without any regard to the place of their reſidence) 


were to comply with the requiſitions of the act, if their 
carts were accidentally driven within any of theſe limits; 
but the act proceeds further, and adds other words, which 
xe ſufßcient to reſtrain the operation of the former ones to 
perſons reſiding within thoſe limits; “ and in caſe of ſuch 
beglect, the owner of ſuch cart ſo reſiding and driven within 
tre miles of Temple-Bar, &c.” This ſentence is not gram- 
matically expreſſed ; but it refers only to perſons who reſide 
vithin the given limits. Then the evidence given in ſupport 
of this conviction, ſhews, that the detendant is not liable to 
the penalties of the act; for it ſtates, that he lives at Par- 
lon's-green, which is not within five miles of Temple-Bar, 
[am therefore of opinion, that the magiſtrate had no juriſ- 
diction in this caſe, and that the conviction ſhould be qua ſhed. 
ASHHURST, J. The miſchief, which the legiflature withed 
remedy, is the improper behaviour of perſons driving carts 
n London, or the a joining places. "That miſchief does not 
epend upon the place of reſidence of the owner of the cart; 
tor it is as much to be apprehended when the owner lives at 
aGiſtance, as when he reſides in London. However, the 
2ziflature in that clauſe, in the 24 Geo. 3. which creates the 
brteture as againſt the owner, confine the operation of the 
to perſons reſiding within the limits before deſcribed. 
and, as this defendant does not live within thoſe limits, he 
not liable to the penalties of the act. PER. Cur. Con- 
tion quaſhed. 
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A certiorars lies to remove a preſentment in a court leet; Rex + ſames 
ad when removed, the preſentment is traverſable in B. R.— Roupell, 


it this cafe, a rule had been obtained, to ſhew cauſe why a 


Tr. Ter. 


16 Geo. 3. B. R. 


uoran thould not iſſue, to remove a preſentment againſt C 453. 
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the defendant, in the court leet of the Savoy, for keeping a 
diſorderly houſe, in which he had been amerced cl.; her 
cauſe ſhewn, and two arguments, the rule was mide ab{. 
lute, Lord MansSFIELD, We are clear, that a certicrari 
ought to go; the preſentment cannot be traverſed at the lat, 
hut the proper method is, to grant a certiorari, that it may by 
traverſed here : there are many authorities which ſay u pri- 
ſentment may either be traverſed by being removed into the 
K ing's-Bench, or in an action: it cannot be true, that it is 
not traverſeable any where: the defendant has never bern 
heard at all; and it would not be juſt that he ſhould be con- 
demned and fined unheard: and, as he cannot traverſe the 
preſentment at the leet, he ought to have a certiorari to u- 
move it, in order to traverſe it here; his lordſhip alſo added, 
that another reaſon for granting a certiorari was, {hat the 
defendant might have an opportunity of taking excep.ions 
to the preſentment itſelf, in point of form or otherwiſe, — 
ASTON, J. In Dyer. 13. pl. 64. Fitzherbert ſaid, that Brit 
who is a good authority, ſaid, that every preſentment is tra- 
verſeable, which is preſented in a leet; and alſo, in the ſhe- 
11tt 's tourne, out of which, leets were at firſt derived, which 
is taken notice of in Matthews v. Carey, 3 Mod. 13). lu 
Finch 386. 8vo. ed. it is ſaid, the courſe is, to remove ſuch 
preſentments into the King's-Bench, by certiorari, where the 
party may traverſe them. To ſay, that the defendant ſhould 
have no opportunity of being heard, would give a coun-lcet 
a power ſuperior to that of any other juriſdiftion in the 
kingdom; therefore, what is ſaid in 2 Hawk, 71. namelr, 
that it is not traverſeable any where, is a miſtake; it is nt 


traverſeable in the court-leet, but it is traverſeable when te- 


moved hither; and that is the reaſon why a certisrari ougl! 


10 g. 
The King +. But the Court will not grant a certiorari to remove the 


Heaton, 


Mic. Ter. 
28 Geo. 3. B.R. 
2 Ter. Reh. 184. 


liberty of the Savoy, is parcel of the poſſeſſions of the duchy 


record and proceedings out of a court-leet, in order 9 
enquire into the propriety of an amerciament, where be 
fine has been eſtreated, and paid.—In this caſe, cauſe was 
ſhewn againſt the rule which had been obtained, calling cn 
the ſteward of the liberty of the Savoy, to ſhew caaſe hy 2 
writ of certiorari ſhould not iſſue, to remove into this court 
the record and proceedings of the court-leet, held on Lug 
third of May, 1787, for the ſaid manor and liberty, at u hich 
court, the defendant Heaton, one of the reſiants, was amerced 
the ſum of five pounds for non-attendance ; in order that e 
lame might be quaſhed for Irregularity. The manor a! 


—— Coo 


g 
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Lancaſter. Previous to holding the Eaſter court, the flew! 
iflues his warrant to the chief bailiff, requiring him to ſum- 
mon all reſiants, &c. to appear, and do {uit and ſervice; 206 
allo warn a ſuſſicient nuinber of refiunts to be, % Pn 


F 


þ ſerve 

precept | 
peared, t 
ut twelve 
ugly at 

court ho 
d-fired 0 
duly att. 
obl12ed 1 


ſummon 


order 10 


been utu 
this was 
opened 2 
appearin 
Cetault 11 
cdament 
the ame} 
eſtreat re 
Duchy ( 
the uſual 
fel to t 
paid the 
hearing | 
of 0 4n4c 
nue had 
for the d 
thoſe caſ 
and into 
0 ord, an 
latter wa 
AURST, 
& Duct 
which tl 
tons for 
larged, 

It a (tt 
one juſtic 
Urturar 
powers f 
khong | 
Urturari 
lormer ad 
latter : th 
doth ſtaty 
dut thoſe 
 ſhew e 


— 


0 fe- 
ded, 
t the 
„ions 
e. 
iin, 
$ tra- 
> the» 
vhich 
*M 
{uch 
re the 
hould 
(-(cet 
n the 
melr, 
$ not 


nice F 


ought 


e the 
er to 
> the 
> Was 
1 (* 
vv 2 
court 
n tlie 
vhich 
erced 


Certiorari. 


i ſerve offices, &c.; whereupon, the chief bailiff iſſues his 
precept to the deputy, to ſummon them accordingly, It ap- 
xared, that Heaton had been ſo ſummoned to attend the court 
ut twelve o'clock, on the 3d of May; that he came accord- 
ugly at the exact time, and waited a few minutes at the 
court houſe ; but the ſteward not being come at that time, he 
&fired one of the officers preſent to take notice that he had 
duly attended; and that, being elſewhere engaged, he was 
cbliged to go wy. It farther appeared, that though the 


ſummomſes were iflued, to attend at twelve o'clock, yet, in 


| order to give time to the ſuitors to collect together, it had not 


teen uſual to open the court till near one o'clock, and that 
this was well known to all of thein. That the court was 
opened at the uſual time on this occaſion, and Heaton not 
wpearing, the jury preſented him, and amerced him for his 
tetault in the uſual ſum of five pounds; and that the amer- 
cament had been duly affeered. In Trinity term following, 
the amerciaments were eſtreated by the ſteward; and the 
efreat roll delivered by him, upon oath, into the court of the 
Duchy Chamber of Lancaſter; in conſequence of which, 
the uſual writ of levari facias et capias iſſued under the duchy 
ſeal to the bailiff of the liberty, into whoſe hands Featon 
wid the nne. THE Covkr, after cauſe ſhewn, without 
bearing the objections to the preſentment itſelf, were clearly 
of 0 inion, that a certiorari would not lie in this caſe, as the 
ice had been eſtreated and paid. Ihe next day, the counſel 
for the defendant endeavoured to take a diſtinftion between 
like caſes where the fines were eftreated into the Exchequer, 
and into the Duchy Court ; for the one was a court of re- 
cord, an could ſummon a jury to inquire into the fact; the 
utter was not ſo, as is ſaid by Black/tone (1): But ASH» 
ArRST, J. ſaid, There could be no doubt but that the court 
e Duchy Chamber had cognizance of various matters, 
which they might ſummon a jury to try. That informa- 
ons bt intruſions were frequently tried there, Rule diſ- 
Charged, 
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lf a ſtatute, creating an offence, give cognizance of it to The King ». 


ne juſtice, with an appeal to the ſeſſions, and take away the 
@r!zrart as to all the proceedings, and afterwards further 
powers for the puniſhment of the ottender, are given to the 
Ens by another ſtatute, which docs not take away the 
rturart; the clauſe for taking away the certiorari, in the 
wrmer act, cannot be extended to the proceedings under the 
latter ; therefore, where there have been proccedings under 
hoch ſtatutes, thoſe under the former act cannot be removed, 
dat thoſe under the latter mav. A rule having been obtained. 
U ſhew cauſe why a certisrari ſhould not iffue to remove ll 
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(1) 1 Com. 78. 
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orders and adjudications concerning a certain judgment ad 
e . of the defendant, for buying fifteen pounds of 
Spanith ends of yarn, freſh ſcribled, contrary to the ſtawte, 
&c.; cauſe was ſhewn. The adjudication of the {efſions, 
after reciting, that a conviction of the defendant, on the gift 
of March, 1788, before one Juice, for buying fifteen pounds 
of Spaniſh ends, on the 25th of March, was returnel to the 
ſeſſions; and allo reciting, that on the 7th of February, 1788, 
the detendant was committed to the houſe of correction till 
the general quarter- ſeſſions at Eaſter, for buying, of one 
£vans, ſeven pounds of Spaniſh ends; proceeded thus, & And 
« which conviction, on examination of the circumſtances of 
« the caſe, hath been, by this Court, ordered to be quaſhed; 
and they order, that the conviction for buying the fiſtcen 
pounds of yarn, be confirmed; and that the defendant be, 
“ and he is hereby adjudged, an incorrigible rogue, and that 
„he be kept and detained to hard labour, in the houſe of 
& correction, for two years, to be computed from th. s preſent 
c ſeſſions. By the 12 Ann. ſt. 2. c. 23. f. 6. incorrigible 
rogues are to be committed, by one juſtice, till the next ſel. 
ſions, when they are to be whipped three times, and kept to 
hard labour for ſuch further time as the ſeſſions thall think 
fit. The ſtatute 13 Geo. 1. c. 23. for the better regulation of 
the woollen manufacture, which created ſeveral penalties for 
certain offences therein ſpecified, to be recovered before two 
Juſtices, g ve an appeal (by the 6:h ſection) to the ſeſſions; 
but enacted, that neither the order of the ſeſſions, nor te 

roceedings of the juſtices out of ſeſſions, ſhould be removed 
= certiorari. The 8th ſection of that ſtatute then directs, 
that any perſon, who ſhall be convicted of buying ends of 
yarn, &c. before one juſtice, ſhall be deemed an incorrigible 
rogue, &c. in the ſame manner as is directed by the 12.4. fl. 2 
c. 23. After the paſſing of this latter act, the 12 fu. was re- 
pealed by the 13 Ges. 2. c. 24; which was itlelf repealed by 
the 17 Geo. 2. c. 5. This laſt ſtatute declares (lect. 5.), 0t 
all end-gatherers offending againſt the 13 Geo. I. C. 23. hal 
be deemed incorrigible rogues within the meaning of the 
act: and the gth ſection enables the juſtices at the next ſeſſions 
to order incorrigible rogues to be kept in priſon for any ume 
not exceeding two years, nor leſs than ſix months from the 
ſeſſions; and by this latter act, the certzorar! is not taken 
away. In ſupport of the rule, it was infiſted, that all tie 
proceedings, ſubſequent to the conviction before the juſtice, 
were under the 17 Ges. 2. which act did not take away the 
certiorari; and the proviſion in the ſtatute of the 13 G2 |: 
which ſays, that the proceedings under that act ſhall not be 
removed by certizrari, cannot be incorporated in the latte 
act. It being an indiſputable rule that nothing but expres 
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and © conſider this queſtion : and Lord Kexyon, Ch. J. after- | 
« of wards ſaid, they were of opinion, that in the proceedings, as 
wwte, far as they were under the 17 Geo. 2. c. 5. the certiorari was | 
'on, not taken away: but they were clearly of opinion, that it 
zit was on the order of the magiſtrate, under the ſtat. 13 Ges. I. 
undd 0 23. they, therefore, made the rule abſolute for a certiorari 
) the 19 remove the order of ſeſſions only. | 
188, A certiorari lies to a Welſh quarter-ſoſſions of the peace, to Rex v. Lewis 
a till remove an indictment into the King's-Bench.—On behalf of and feven others, 4 
one the defendants, it was moved for a PROCEDENDO to a certio- * IM 1 | 
And ri to the quarter-{cfhons of the peace tor the county of Gla-, 3 2456. : | | 
es of morgan, in Wales, “to remove an indi-lment from thence into [| 
hed: tus court:“ for that an indictment ought not to be removed | 
ficen up hither, in the fir/t inſtance; there being a court of grand | 
be, un there. It was for not repairing a highway, ratione | 
that tre. A rule to ſhew cauſe having been granted, and | 
ſe of cauſe ſhewn againſt the iſſuing of a precedends, Lor Mans- | 
eſent FIELD, This is a certiorari to the quarter- ſeſſions of a Welſh | 
gible county, to remove an indictm=at againft eight or nine perſens | 
t (ola for not repairing a highway; which it charges them with | 
pt to being bound to repair ratiane tenure. | believe there is a | 
think wſtinction (und it has been attended to lately,) betw-en an 
on of indictment only in the name of the crown (as all inditments | 
s for u be), and an indictment actually proſecuted by the | 
to Her of the crown. In the latter caſe the king has, undoubt- 1 
1005; ly, a tight to proſecute in what court he pleaſes. I remem- 4 
7 the der a caſe from Briſtol (1), where the attorney-general, on 
zoved behalf of the crown, moved for a certiorari to remove {ome 
rects, ners of two juſtices, made for the relief of glaſs-makers, 1 
ds of rom an overcharge upon them by the officers of exciſe : and 
'0:ble „was holden, « That the king had a right, in every caſe ; 
. 2. * where the crown is concerned, to demand a certiorari; and 
as ſe- * that the Court are bound to grant it, unleſs the king's right 
ed by *10 it is reſtrained by ſome act of parliament.” In the caſe 
that « Richmond Park (2), I prayed a certi:rari, as attorney- 
ſhall {meral, in the name of the crown: and, though I moved it | 
f the mn the part of tae defendant, the Couit were of opinion, 
ſons * That the king's attorney-general had a right to demand it, 
time * when it appeared that the right of the crown was in queſ- 
n the ton.“ Therefore, in ſuch caſes, tne Court will exerciſe 
taken v diſcretion. But, here the matter is really proſecuted 
[| the My by a private perſon (which private perſon is under the 
iſtice, controul of the attorney- general, who may ſtop the proſecu- 
y the ton), there is a diſtinction. In the caſe of an application, on 
et. J. LE 3 = 
ot be | * 
Jatter ) The name of it was, the king v. O=c//thorus /all and others: and it was 


ber term 1754, 27 Cie. 2, His lurdihip was then himſelf attorney-general, 


xpre's ad nude the motion. 
. . * 1 — } i 
| hs 1 Ihe name of this caſe was. the king * D. boar ak Burgeſs: it was in the very 
2 de Falter term. 27 Geo. 2 He declared, that he made the motion by ſpecial order 


uu the king (Who was deſirous that the right ihould be ſolemnly tried). 


M m 4 the 


— ——— — — 


536 Certiorari. 


the part of the proſecutor, for a certiorari; it goes of courſe: 
in caſes of application by the defendant, there muſt be a fh. 
cial ground laid, in order to remove it from Wales, or from 
any juriſdiction whatſoever. This certiorari is moved for by 
the proſecutor: and no ground is ſhewn © why he ſhould nc 
% have it?”” This is not a diſpute between the grand ſeſſions 
and this court, about juriſdiction. Mr. Juſtice Y aTrs con- 
curred, The crown has a right, in general, to a certizrar; 
and no ſufficient reaſon is ſhewn why the proſecutor ought 
not to have it, in the caſe now before the Court. Beſides ag 
this certiorari is filed, the proper previous motion to this m- 
tion {or a procedendo, would have been “ to take the certiorari 
« off from the file:“ for you cannot move tor a procedend; 
while it is upon the file here. But the protecutor has a right 
to remove his indictment, wnleſs ſome ground be laid before 
the Court, to the contrary, Mr. Juſtice As rox, The #1 
has a right to chooſe his court: but the Court will wt 16 
move indictments from the 6R AND ſeſſions at the application 
of a (1) defendant, without grounds. In the caſe of Berwick 
(Rex v. Coole), a caſe was cited of Trin. 12 Ges. 1. B. A. 
Rex v. Lewis; where the defendant moved for a certierari io 
remove an indictment for a miſdemeanor, from the grand 
ſeſſions of Angleſea and it was granted, upon producing at 
athdavit, inducing a ſuſpicion * that a fair trial could not be 
« had in Wales.” [Lide 1 Strange 704. In the caſe of 
Rex v. Berkeley and Bragg, on the glaſs-act (2), in Lord 
Chief Juſtice &yder's time. The Court were clear in cpi- 
nion, “ that the words in 2 Hawk. P. C. 287. ſec?. 27. related 
« merely to the crown.” The true diſtinction is, that where 
the proſecutor moves for it, it goes of courſe: hut the defond- 
ant muſt thew a ſpecial ground, to obtain it, or to remove tlie 
record back again by procedendo, Mr. Juſtice W1LLEs was 
of the ſame opinion with Lord Mansfield and the two other 
judges. Rule diſcharged. 

Rev v. Griffiths, So alſo in this caſe, the Court granted a certiorcr:, to fe. 
— — n. f move an indictment for a miſdemeanor, from the gieat fe- 
3 Ter. Rp. 658. ſions in Wales into this court. 

So in this caſe, which was an indictment upon the ſtatute 


Rex v. the Inha- 


bitants of Bo- 13 Geo. 3. c. 78, for a nuiſance in the highway. Ihe pro: 
denham, Tr. Ter. ſecutor had taken out a certiorari, which the defendant had 


14 Geo. 3. B. R. 
Co. 78. 


moved to ſuperſede: upon ſhewing cauſe why a Pace 
: ſhould not iſſue, it was inſiſted, on the part of the prolecuts!, 


_—_— 


(1) In a caſe of Rex v. Owen Parry and Gainer Thimas {never determi ed), 
where Mr, Jutice on moved for a procedendo, Mr. Juſtice Jr! 1-14 08 
turday, the 5th of May, 1759), that he looked into the cate of 745.1577 #9 
reported in i YVen'ris, 145. and 2 Keble, 724, 729. And that it appeared, by the fu, 
book, that the certiorari did nat iſſue at the application of the defendant, but at © 
in tance of the firoſrcutor. 2 

(2) He meant Rex v. Oneſifthorum Tindall et al, For, Noroorne Be, leg V 
Cale Bragg made that order. 
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Irſe: hat fec. 24. of the ſtatute, which provides, © that no indift- 
ſoe- ment or preſentment ſhall be removed by certiorari, till ſuch 
Tom n(ictment be traverſed, and judgment thereupon given does | 
r by not extend to the crown, but only to a certiorari at the in- [ 
| not ce of a defe:dant. PER Cur. The words of the act, [| 
ons till ſuch indittment be traverſed, ſhew very plainly that this | 
con. dauſe was not intended to take awav a certiorari, at the in- | 
arts tance of the crown, for the king does not traverſe ; it is cal- 1 
uzht culated only to prevent defendants bringing a certi2rars for | 
85 13 llay,—R 4 5 abſolute. 
mo- A certisrari lies to remove a conviction on 16 Geo. 3. c. 30. The King v. | 
Yari for deer-ſtealing, if the defendant has not appealed to the Eaton, Mic Ter, 1 
land, evarter-ſeſhons,—In this caſe, it was moved for a certiorari, n * | 
right t» remove a conviction by a juſtice of the peace, upon the n | 
ore farute 16 Ces. 3. c. 30. which was paſſed to prevent the | 
ling feeling of deer: and an objection was taken, that no certi- | 
16» erari lay; for by the 23d ſection, it is enacted, that no con- 
tion vition or judgment ſhould be removed by certiorari. But | 
wick Tae CoukT were of opinion, that the reſult of the ſeveral | 
WE proviſions in the act was, that the defendant had an option | 
ri io either to remove the proceedings from before the juſtice con- | 
rand victing, by cer/zorart, or to appeal to the quarter- ſeſſions; that 1 
7 a1 if he had adopted the latter mode, the certiarari would have | 
t be been barred, but not in the former caſe. It was then objected, | 
ſe of lat the defendant ought to lay a ground, by affidavit, before | | 
Lord the Court granted a certiorari. 1 J. The language | 1 
cpi- of the Court has always been, that the King has a right to 1 
lated remove proceedings, by certiarari, of courſe; but that where | 
here a defendant makes an application of this ſort, he muſt always 
ſend. ay a ground for it before the Court. Lord Mansfi-l4 has | 
e the id down this diſtinction again and again; that on the part | 
was the crown it is a matter of courſe for the Court to grant | 
other but that it is not a matter of courſe on the part of the de- 

tendant. Now, if it be not a matter f courſe to grant ſuch an 
0 te. vplication as this, it can only be obtained by laying a ground 
| (ele by athdavic: a flight ground, indeed, may be ſufficlent; but 

here muſt be ſome, or elſe, What is the conſequence? We 
atute ſhould have to decide upon every conviction in the kingdom, 
pro- wich would be removed into this court. The two other 
had ages concurred, WHEREUPON, an athdavit of the merits 


being read, the rule was made abſolute for a certiorari. — 
BULLE u, J. on a ſubſequent day ſaid, that upon further en- 
Jury into the caſes, it appeared molt clearly, that the opinion 
ot the Court, before delivered in this caſe, was correctly 
proper; and that the rule, requiring the defendant to lay a 
und before the Court, for granting a certiorari had obtained 
unce the time of Charles 2 (1). That It appeared, from a 
cate in Sir Edward Northey's notes, MA. 25 Car. 2, that it was 
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then held, as clear law, that a certiorari ought not to be 
granted in vacation, but in open court, and upon a groud 
ſhewn. 

The general words of the ſtat. 25 Geo. 2. c. 30. ſ. 10. that 
no mdictment for keeping a diſorderly houſe ſhall be remove 
by certiorari, do not reſtrain the crown from removing the 
indictment by certiarari; there being nothing in the act t9 
ſhew, that the legiſlature intended that the crown ſhould he 
bound by it.—An indictment, which was found againſt the 
defendants at the la/t aſſixes for the county of Surrey, for 
keeping a diſorderly houſe, was removed here by certira, 
by the proſecutor, on an affidavit, ſtating, that he wiſhed to 
gain time by the removal, and to have a ſpecial jury, The 
det:ndants then obtained a rule, calling on the proſecutor t9 
thew cauſe why the certiorari ſhould not be ſet aſide g in- 
provide emanavit, on the ſtat. 25 Geo. 2. c. 36. ſ. 10. which 
enacts, that no indictment, which ſhall be preferred again 
any perſon for keeping a diſorderly houſe, &c. ſha.l be fe- 
moved by any writ of certiorari into any other court, hut 
ſuch indictment ſhall be heard, tried, and finally determined, 
at the ſame general or quarter- ſeſſions, or afhzes, where 
fuch indictment ſhall have been preferred, &c. BULL, |. 
I do not fee what purpoſe the iſſuing of this certiorari can 
anſwer; becauſe, as the indictment was preferred at the 
aſſizes, the place of trial is the ſame, with this difference only, 
that it will now be tried on the civil, inſtead of the crimina), 
hde of the hall. But the queſtion here is, Whether or nat 
we are warranted in ſaying, that the crown is precluded, by 
this act of parliament, from removing the indictment by 
certiorari ? The general rule is, that where the certiorar! is 
taken away by act of parliament, the crown in not included 
in the reſtriction, unleſs there be ſome words in the act to 
thew that the legiſlature ſo intended it. There arc no ſuch 
words in this act: but, on the contrary, the act is made 
againſt perſons keeping diforderly houſes; the 8th and gt) 
ſections were inſerted to guard againſt © the many ſubtle aul 
crafty contrivances of perſons keeping diſorderly houſes, &c. 
and the object of the tenth ſection, which takes away the 
certicrari, was to prevent any delays that might be attemptes 
to be made by thoſe perſons. The whole {cope of the ac! 
was, to render the puniſhment of ſuch offenders more ei- 
fectual. And as there are no words in the act to extend ts 
reſtriction, reſpeCting the certiorari, to the caſe of the crow", 
the general rule applies, that the proſecutor is intitled to a c,. 
ticrari. Though, perhaps, the proſecutor would have acted 
more diſcreetly, by ſuffering the indictment to remain in tlie 
court where it was found, I cannot ſay, from any authors, 
that he has precluded himſelf from removing the record by 
any ſtep which he took below; for that would equally app) 
to all proſecutions where bail had been put in below : » 
(114; 


(hat is 
in upor 
that che 
uking 
the act 
crown 
brother 
the leg! 
cale: . 
charge 
The 
an a W 
d&tenda 
others, 
Curt 1 
duced t 
It is 
rari, to 
if the ( 
duſion, 
turartes 
the 9 . 
into his 
tut the 
trari, t 
not lai 
mitted ; 
0 ſorfei 
giren b 
oficer 
cellar { 
to the « 
ſeventy 
and the 
ther w 
The C 
Ch, J. 
atbito J 
Gſcreti 
they dc 
the wr 
probab 
viction 
Court, 


— 


(1) By 
d2indt br 
Wer the 
17.5 ar 
43 23 to 


hut 
ined, 
there 
R, |, 
can 
| the 
only, 
inal, 
r hot 
, by 
t by 
ri is 
aided 
Ct to 
ſuch 
nade 
| gth 
and 
1 
Ke. 
the 
pred 
” act 
et- 
this 
"wn, 
1 
Qed 
1 the 
rity, 
| by 


PP-Y 
but 


that 


Cettiorari. 539 


that is not even contended for. Grose, J We cannot break 
in upon the general rule, which has been ſo long elt.blithed, 
that the crown is not bound by the general words of a ſtatute 
uking away the certiorari, unleſs it appear, upon the face of 
the act of parliament, that the legiſlature intended that the 
crown thould be bound. The obſervations made by my 
brother Buller, on this ſtatute, are very ſtrong to ſhe that 
the legiſlature did not intend to reſtrain the crown in this 
c:le : therefore, the rule muſt be diſcharged. Rule diſ- 
charged. 

The attorney-general moved, on behalf of the defendant, The King v. 
fr a writ of certiorari, to remove an indictment againtt the 5, Stannard, 
deſendant, an officer of exciſe, who was indicted, with two = Geo. 3. B R. 
others, for a riot and aſſault at the Dover ſeſſions ; which 7he 4 . Rep. 161. 
Curt immediately granted, without any athdavit being pro- 
cuced to ſupport the motion. 

It is diſcretionary in the Court to grant or refuſe a certia- The King v. 
rari, to remove a conviction before juitices of the peace; and —_—— 
if the Court ſee that the juſtices have drawn the proper con- Ter. Rep. 2.51 
duſion, from preſumptive evidence, they will not grant a cer- Nolan 227. 
tzrari——The defendant was convicted on an inform tion on 
the g Geo. 2. c. 23. ſ. 7. charging him with having brought 
into his cellar certain ſpirituous liquors, without a certificate 
tat the duties had been paid, &c. On a motion for a certi- 
trari. to remove the conviction, becauſe the information, was 
not laid within three months (1) after the offence was com- 
mitted; and becauſe the defendant was convicted in too great 
r forfeiture, It appeared, on the affidavits, that the evidence 
given below, was this: that on the 21ſt of June, the exciſe- 
oicer granted a permit to the defendant to bring into his 
cellar ſixty- four gallons ; that on the 25th of June, he went 
io the defendant's cellar, where he found a caſk, containing 
kventy-{1x gallons, for which, no permit had been obtained; 
and the defendant was convicted in the penalty of 204, toge- 
tier with the value of the ſeventy-ſix gallons of liquor. — 
the conviction was on September 15th. Lord Kenyon, 

Ch. J. It is admitted, that a certiorari is not to be granted ex 
aebity juſtitiæ, but that the application is made to the found 
Uſcretion of the Court, which will. not be well exercited if 
they do not give an opportunity to the parties applying for 
tie writ to litigate any probable cauſe. For it there be a 
prodable ground, that juſtice has been done below, the con- 
"Con ought to be removed, that it may be reviewed by this 
Court. But there is no ſuch probable ground in this caſe. 


eee 


() By fiat, 1 V. and M c. 24. f. 16. The time for exhibiting informations 
mint brewers for offences againſt the exciſe laws is limited to © three months 
Wer the offence is committed; the ſame as to diſtillers by 12 and 13 3. c. 11. 
n and in 24 C. 2. c. 40. f. 29. there is a general reference to former exciſe 
d to the mode of ſuing, &c. 
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What would the certiorari, if granted, remove in this caſe} 
Not any evidence, which may now be produced, but only 
the evidence which was given before the juſtices ; for the 
muſt ſtate, in the conviction, the evidence of thoſe fads 
which was the foundation of their judgment. Now the «yi. 
dence given before the magiſtrates was, that on the 2511 of 
June, there was found, in the defendant's cellar, a caſ con- 
taining ſeventy-ſix gallons of liquor, for which no certificate 
had been given; the concluſion to be drawn from which fact 
was, that the defendant then brought it in, unleſs he could 
ſhew (which he did not) that it was brought in on ſome prior 
day. There is no pretence to apply the permit to the liquor 
found; it does not correſpond with it in any particular ; for 
that only enabled the detendant, on another day, to carry 
into his cellar ſixty-four gallons. Nor is there any found- 
ation for the objection to the quantum of the forteiture; for 
the quantity found in the defendant's cellar, there was g 
permit whatever; and, therefore, the whole was forfeitable, 
Sufficient appears to convince us, that the magiſtrates were 
warranted in entertaining this application, and in drawing 
the concluſion which they did: and, I think, we ſhould only 
entangle the parties in unneceſſary expence if we were to 
grant the writ applied for. ASHHURST, J. If it had appear- 
ed, that the juſtices had exceeded their juriſdiction, the Court 
would have granted a certiorari, in order that the conviction 
night be quaſhed, even though no objection to the want of 
juriſdiction were made below: but that is not this calc; tor 
here the evidence was of a tranſaction on the 25th of June; 
and if the offence were committed on that day, the juſtices 
had juriſdiction. BULLER, J. and GROsE, J. were of the 
ſame opinion.—Rule diſcharged. 
An indictment found at the quarter-ſefſions, upon the tole- 
ration-aCt 1 W. and M. c. 18. tor diſturbing a diſſenting con- 
regation, may be removed into this court, by certiorari, be- 
ES verdict ; and, upon conviction of ſeveral defendants upon 
ſuch indictment, each is liable to the penaliy of 200. impoſed 
by that ſtatute.— The defendants were indicted, on the 18th 
ſection of the toleration- act 1 FH. and MH. c. 18. at the quat- 
ter- ſeſſions. The indictment ſtated, that the detendants being 
perſons of evil minds and diſpoſitions, and not regarding tie 
laws and ſtatutes of this realm, nor tearing the pains and pe- 
naltics therein contained, but unlawfully and wilfully intend 
ing maliciouſly and contemptuouſly to diſquiet and diſturb a 
certain congregation of proteſtant diſſenters from ihe chufch 
of England, aſſembled for the purpoſe of religious wo-thip, 
on, &c. with force and arms, &c, did wilfully, and of put- 
poſe malicioufly and contemptuoufly come into a Certain 
chapel, ſituate, &c. the ſame chapel then, and ſtill being, duly 
certified, regiſtered, and allowed, purſuant to the ſtatute n 
ſuch caſe made and provided; and did then and there, wr 
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ur and of purpoſe, during the time of divine worſhip, 
maliciouſly and contemptuouſly diſquiet and diſturb a certain 
congregation of proteſtant diſſenters from the church of 
England, being then and there aſſembled in the aforeſaid 
chapel, for the purpoſe of religious worthip, in contempt of 
pubic worſhip, &c. and againſt the form of the ſtatute, &c. 
The indictment having been removed by the proſecutor, by 
wrtizrart, before verdict, and the defendants having been con- 
ted before Lord Kenyon, at the fittings at Weſtminſter, it 
was moved in arreſt of judgment, on the ground of a defect 
& juriſdiction in the trial; tor that, before the toleration-aCt, 
the meetings of diſſenters, to celebrate public worſhip, was 
forbidden by various ſtatutes (vide 16 Car. 2. c. 4. 22 Car. 
2.c. I.), and that act, for the firſt time, legaliſed ſuch aſ- 
{mblies, on certain conditions, and prohibited the diſturb- 
ance of them. It, therefore, created a new offence ; the 
mal and puniſhment of which is particularly marked out 
in the 18th ſection, which enacts, “ that if _ perſon or 
« perſons ſhall willingly, &c. diſquiet or diſturb any con- 
6 pregation permitted by the act, &c. ſuch perſon or per- 
« ſons, pon proof thereof before any juſtice of the peace, by 
„two or more {ufficient witneſſes, ſhall find two ſuretics 
* to be bound, by recognizance, in the penal ſum of Fol. 
and in default of ſuch ſureties, ſhall be committed to pri- 
& ſon, there to remain till the next general or quarter-ſeſ- 
„ trons; and, upon conviftion of the 2 offence, at the ſaid 
* general or quarter-ſeſſions, ſhall ſutter the pain and penalty 
* of 201, &c.“ It was therefore contended, that, by this 
ſtatute, the cognizunce of the offence was confined to the 
juſtices in the firſt inſtance, and in the next to the quarter- 
tons; and that no indictment, there found, could be re- 
moved, hecauſe the penalty can only be levied upon ſuch as 
e * convicted at the guarter- ſeſſians; which, by neceſſary 
mpiication, takes away the certiorari. BULLER, |. ſug- 
zelted, that the motion ſhould rather be to quath the certrorar: 
ſuia mprovide emanavit; for, that the ſtatute having directed 
ae penalty to be levied on conviction, there could be no 
Gubt but that an indictment might be found at the ſeiſions; 
nd that, probably, the indictment was good upon the face of 
Another queſtion was alſo ſtarted at the bar, Whether, 
n caſe the Court ſhould be of opinion that the indictment 
vas properly removed, the penalty to be levied on the de- 
endants, ſhould be 200. on each, or only 291. altogether ? that 
„Whether the offence were ſeveral or entire ? Both ihefe 
miles, the one to quaſh the certigrari, and the other to arreſt 
ne judgment, were directed to come on together: and after 
cue ſhewn againſt the rules. The Curt took time to conſidet 
A this caſe. And on its being mentioned at the beginning 
" this term, Lord KE x vo ſaid, that they had not enter- 
ane! any doubt upon any queſtion, except that Vw 2 
ate 
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lated to the quantum of the puniſhment, Whether or not each 
ot the defendants were liable to pay the penalty of 20ʃ. and, 
on that point, they would give their opinion in the courſe gt 
this term. Accordingly, when the defendants were brought 
up for judgment, ASHHURST, J. in paſſing ſentence upon 
them, ſaid, That the Court were of opinion, that the penaliy 
of 20l. was intended, by the legiſlature, to be levied upon 
each offender. That otherwiſe, the conſtruction of the act 
would be abſurd; for if the penalty were ſingle, then, if there 
were but one offender, he would pay 20). ; and if there were 
twenty offenders, 1n which caſe the offence would be much 
encreaſed, each would only pay 20s. which could never haze 
been intended. And that the more reaſonable conſtruc- 
tion was, that each of the defendants ſhould be adjudged ts 
pay 204, 


When a Certiorari does not lie. 


tine ak A certiorari does not lie for other than judicial acts —0n 
Tr. Ter. a motion to enlarge a rule which had been obtained to ſhew 
23 Geo. 3. B.R. cauſe why an order of the court of quarter-ſeſhons (whereby 
— at, that Mr. Edward Jones, an attorney at law, 
ſhould be employed to bring an information againſt the de- 
fendant, for ſeveral crimes and miſdemeanors committed by 
him as juſtice of peace, and that the expences attending ſucl 
proſecution ſhould be defrayed by the county) ſhould not be 
quaſhed. BULLER, J. ſaid, The certiorari _— not to have 
iſſued, that it was ſettled in the caſe of the King v Lidiard, 
Sayer 6. that a certiorari does not lie to remove any othe! 
than judicial acts. THE Cour, however, admitted, that 
this act of the ſeſſions was clearly illegal, and ſuch an exce!s 
of their authority, as it was impoſſible to ſupport; and ſaid, 
the juſtices might be puniſhed for making it. „ 
Rev v. Smith, Davenport had moved for a certiorari to the juſtices 0 
Hil. Ter. Middleſex, to remove an indictment againſt the defendant, 
14 Geo. 3. B. R upon the ſtatute of 30 Geo. 2. c. 24. for the more effectual 
8 puniſhment of perſons obtaining goods or money under tale 
pretences. He ſaid, it was a doubt whether a certiorar: would 
lie: and now, upon ſhewing cauſe, the Court were clearly 
of opinion it would not. 4 
The King v. So alſo in this caſe, where the defendants had been indictel 
Young et o/, at the Briſtol ſeſſions, on the 30 Geo. 2. c. 24. ſ. I. for obtain- 
1 AR ing money by falle pretences; and it was moved, to rem de 
2 Ter, Ach. 472, the indictment 1 The Court were of opinion, tat 
the twentieth ſection, which enacts, “ that no certiorari {hall 
& be granted to remove any indictment, conviction, of other 
« proceedings had thereon, in purſuance of this act,“ retert 
to the whole act of parliament. That this point r 
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each o hare been already decided in the caſe in Ciuper: and that 

auch kere did not appear to be any reaſon, from the nature of the 

ſe of ſubject oy it ſhould relate to one part more than to an- 

ught aher. Rule refuſed. : M7 

upon A certiorari does not lie to remove an indictment for felony Rev. Daches 

naliy fom the general ſeſſions of oyer and terminer, without the" 8 

upon com ent ot the proſecutor.— It was moved, on the part of the ig Geo g E R. 

e act tfendant, for a certiorari to be directed to the juſtices of oyer C283. 

there and terminer, at Hicks's-Hall, to remove into this court an 

were ndictment found againſt her at the ſeſſions there, tor bigamy. 

nuch Lob MANSFIELD faid, that the motion was irregular, for | 
have i defendant has no right to remove an indictment of telony, | 
truce from Hicks's-Hall, without the conſent of the proſecutor ; | 


ed to and in this caſe, there was no conſent ; therefore his lordſhip 
ſaid, the writ iſſued improvide, and muſt be ſupe: ſeded—the 
courſe] then ſaid, the only object of removing the indictment 
was, for the purpoſe of being bailed: BUT PER Lok 
MaxSFIELD, The purpoſe for which it was intended makes 
to difference. The next day her counſel moved for an Ha- 


tas corpus; (Afton, J. having granted a warrant for her ap- 


— — > 


— —— — — * 


= reheuſion, upon, a certificate of the indictment being found:) 

New be warrant and return being read, it was moved, that ſhe 

9 might be bailed, to which the counſel for the proſecutor con- | 
* knted, Lord MANSFIELD, Though we thould, undoubt- | 

r v diy, have bailed her, it is better to take it as upon the con- || 

0 f ent of the proſecutor ; and ſhe muſt be bound to appear in 'f 

ſuch de Houſe of Lords when required, to anſwer to the indict- | 

* ment, as well as to appear in this court; but as there is no- 

12 wg againſt her in this court, her appearance here may be 


Apenled with for the future upon motion, without giving 
ter the trouble of actually appearing here in court any more. | 
—dhe was accordingly bailed, herſelf in 4000. and each ct 
«er tour bail in 1000/, 
A certivrari will not lie to remove a conviction by the The King +. 
commiſſioners of exciſe for the double duties on beer. —A Whithieas, 


other 
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excets 


| ſaid, 


des of 


hat ule had been obtained, to ſhew cauſe why a certiorari ſhould z. Ce. | 

Qual it iſſue, to remove a conviction, by the commiſſioners of 2 Du. 318. 

rk in for the double duties on beer. The rule was oppoſed, 

** 8 rg grounds, 1ST, it was contended, that a certiorars 

learl 2 lie in any caſe, to remove proceedings before the 
mmiſſioners of exciſe: 2DLY, that in this caſe, there, were 

gel A lufficient reaſons laid before the Court to induce them to 

0e Fant the certiorari, even if it would lie. Lord MANSFIELD 

mo Elvered the opinion of the Court to the following effect : 

that ough great induſtry has been employed, no caſe was pro- 

- (ball ara in which a certiorari has been granted to remove pro- 

other . before the commithoners ot exciſe; this circum- 

nel "ce alone affords a ſtrong ground to ſuſpect that none is 


table; for in the multiplicity of buſineſs which occurs 
ore them, it is natural to ſuppoſe, that ſome perſons, diſſa- 
tisfhed 
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tishcd (whether right or wrong) with their determination, 
would have wiſhed to remove it before another tribuna! 
this has induced us to look very attentively into all the ſtatutes 
on the ſubject: the ſtatute of 6 Geo. 1. c. 21. has a clauſe 
which ſeems to be very material: it is the 22d ſeCtion. By tlie 
clauſe immediately preceding (ſ. 21.) a forfeiture of brandy, 


arrack, rum, ſpirits, and ſtrong waters, is created in certain | 


caſes; and in thoſe caſes, both appeal and certiorari are taken 
away: then comes the ſection to which I refer, which inflidts 
a penalty on the removal of ſweets without certificate; aud 
enacts, that the ſweets themſelves, together with the caſks 
in which they are contained, ſhall be forfeited, and liable to 
be ſeized by any officer of exciſe. It then goes on, and ſays, 
« that every ſeizure, and ſeizures, of ſuch ſweets, &c. ani 
* alſo every other forfeiture or forfeitures which, trom and 
« after, &c. ſhall or may be made by virtue or in purſuance 
« of any act or acts whatſoever, relating to the Jutics dt 
* exciſe, or to any other duty or duties, under the manage- 
* ment of the commiſſioners of exciſe, ſhall, and may be, 
<« proceeded upon, heard, examined into, adjudged, and de- 
* termined by the ſame ways and means, and in the fame 
« manner and form as is, and are, herein and hereby pre- 
* ſcribed, directed, or appointed to be done, upon feizure of 
* brandy, arrack, rum, ſpirits, or ſtrong waters, not exc ced- 
ing as aforeſaid; and that ſuch proceedings thereon, (hall 
not be liable to any appeal, or appeals, or t be remsvex by 
« certiorari, any thing in this preſent act contained, or any 
law, ſtatute, or proviſion, to the contrary thereof notwith- 
„ ſtanding.” Theſe words are, certainly, very comprehen— 
tive, and ſcem large enough to include the preſent caſe; for 


this is a forfeiture of double duty. In the information, it 15 


ſtated, that the ſaid ///þitbread hath forfeited double the value 
of the ſaid rates and dutics of exciſe; and the adjudication 15 
that he do forfeit. But, heſides, that is the natura! conftruc- 
tion of the words of the clauſe itſelf ; ſuch conſtruction !s 
greatly corroborated by the ſtatute of 1 Ges. 2. ſt. 2. c. 10.1 3; 
which was made expreſsly for ihe purpoſe of obviating dome 
doubts that had ariſen upon the general penning of the act 
of 6 Geo, 1. This third ſection of 1 Ces. 2. c. 16. after men— 
tioning the 22d ſection of the former ſtatute, proceeds thus: 
in which clauſe, ſome general words are mentioned con- 
« cerning other forfeitures to be made from, and after, &. 
& by virtue, or in purſuance of, any act or acts, upon which 
„words a doubt hath ariſen, whether by the generaity 
« thereof, the right and liberty of appealing to the commil- 


Lad 


—_ 


* 


+4 3 * . . NP. . 
« ſioners of appeals, from judgments given by the commit. 


4 ſioners of exciſe, in cauſes and proſecutions on account of 
« forfeitures and offences relating to the duties of exciſe, am 
« the juriſdiction and power of the commiſſioners of appel 


« to hear and determine ſuch appeals ; and alto, the 15 gr 
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« liberty of appealing to the quarter-ſeſſions, in caſes where 
judgment be — by two juſtices, in proſecutions before 
« them, for forfeitures and offences relating to the duties on 
„malt, &c. be not taken away and repealed. Now, for 
« preventing and avoiding all ſuch doubts and queſtions, and 
* declaring and re-e/tabliſhing the right and liberty of appcal- 
« ing, in the reſpective caſes before mentioned, be it enacted, 
that neither the ſaid act, nor any clauſe, matter, or thing, 
* therein contained, did, or doth, extend to take away, re- 
„move, or alter, the right and liberty of appealing, in the 
« reſpective caſes before mentioned, or in any of them; and 
* ſuch right and liberty of appealing ſhall continue, &c.''— 
i is obſervable, on this clauſe of the ſtature of Geo. 2. that 
in ſpeaking of the doubts, whether the right of appeal was not 
taken away, from judgments by the commiſſioners, in caſes 
of ferfeitures ; it adds, and offences relating to the duties of exciſe, 
which ſhews, that the legiſlature did not mean ſpecific for- 
feitures only, but alſo pecuniary forteitures ; and by mention- 
ing appeals only, and not certiorari's (which are ſpoken of in 
tie ſame breath in the act of Geo. 1. and if there was a doubt 
about the one, there muſt have been the ſame about the other), 
t {ems plain, that the legiſlature intended, that certiorari's 
ſhould be taken away, and that the right of appeal only 
ſhould remain; that it was thought ſuch a diſtinction was 
proper; and that one appeal ought to be preſerved, in caſes 
where the certiorari was taken away, is plain ; becauſe, with 
regard to hides and malt, reſpecting which, the appeal is 
lared by the ſtatute of Geo. 2. the certiorari is expreſsly taken 
away by 9 Ann. c. 11. ſ. 47. and 12 Ann. ſt. 1. c. 2. ſ. 37. We 
are, therefore, all of opinion, that in this caſe a certiorari 
does not lie: but if it did, it muſt be granted upon cauſe 
ſhewn. And as the affidavits, in ſupport of the preſent ap- 
plication, do not proceed upon any alleged want of juriſ- 
ciction, but contain objections to the conviction on the merits, 
the Court would not grant the certiorari, if they had power 
to do it; for thoſe objections are, more properly, the ſub ect 
matter of an appeal, and the defendant has not choſen to re- 
fort to that remedy. Rule diſcharged. 


545 


But a certiorari will lie to remove a conviction under the The King 
Frances Abbor, 


ſtat. 11 Geo. 1. c. 30. ſ. 16. for harbouring tea and ſpirits, \7 * 


either by juſtices of the peace or commiſſioners of exciſe. 1 Geo. 3. B R. 
This was a conviction by two juſtices, upon the ſtat. 11 Geo. 2 Dug. 3527 
1. c. 30. f. 16. for harbouring tea and ſpirits; on the afh- ( t 213 


Uvit of the defendant and another perſon, a rule was ob- 
amed for the two juſtices, to ſhew cauſe why a writ of cer- 
!:rart ſhould not iſſue, directed to them to remove into this 
Count, all records of conviction before them had on the 19th 
ot June, againſt the defendant, for the forfeiture of eight 


tags of bolica tea, two bags of congo tea, twenty caſks of 


1. II. Nn Geneva, 
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Geneva, and one caſk of brandy, and treble the value 
thereof by her incurred, for, or by reaſon of her harbouriny, 
keeping, or concealing the ſame : on ſhewing cauſe again! the 
rule it was coniended, 3ſt. That as the affidavit on which the 
rule was obtained, went only on the merits denying die truth 
of the charge, the Court, if they had the power of granting 
2 certiorari, would not do it, an enquiry iuto the ments being 
properly the ſubjct-matter f au app?al, and not competent 
to this Court: adly, That no certiorari would he in this caſe; 
the offence was created by 11 Geo. 1. c. 30. 1. 10. and by 
ſ. 39. of the ſame ſtatute it is enacted, That all tines, penal. 
ties, and forſeitures, by this act before impoſcd, of and 
© conceraing the ſuing for recovering and dividing whereof 
* other directions are not herein given, ſhall be ſued for, te- 
covered, levied, or mitigated, by ſuch ways, means, and 
methods, as any fine, penalty, or forfeiture is, or may be 
« ſued tor, recovered, levied, or mitigated, by any law or 
% laws relating to his majeſty's revenues of exciſ:, or any 
of them, or by action, 8c.” and it was contended, that 
theſe general words have the ſame operation as if the ipecihc 
clauſes relative to matters of juriſdiction contained in the 
former exciſe laws, had been re- enacted verbatim in this, anc 
were adopted merely to avoid unneceſſary repetition. That 
by the ſtat. of 10 Ges. 1. c. 10. it is expreſsly enaCted, ſ. 42. 
« That the judgment which ſhall be given in 22 of 
* that act, by tne commiſſioners of exciſe, and juſtices ot 
the peace, refpeCtively ſhall be final, and unt {able to be re- 
& moved by certiorari into any of the Courts at Weſtminiter,” 
By ſ. 21, of the aA of 6 Geo. 1. c. 21. the certiorar! is en. 
preſ taken away as to the forfeitures created by that ſcc- 
tion; and by ſ. 22. generally, © as to every other torteiture 
« which ſhall or may be made, by virtue or in purſuance of 
* any act or acts whatſoever, relating to the duties of cx- 
* cile, or any other duties under the management of the 
4 commiſtoners of exciſe.” Tre Cour, after argu- 
ment, took time to conlider, and afterwards Lord MAV“. 
FIELb delivered himſelf to the following effect: U his cale 
has been argucd on the part of the proſecutor on two grand, 
viz. 1ſt, That by law a certiorari is not grantable : 20). 
That if there were a power in the Court in their diſcreuon 
to grant it, they cught not to do it upon the preſent occallon 
becauſe the objection is upon the merits, and not to the junil- 
diction; and the caſe of Rex v. Whitbread, has been cited as 
in point: on the other ſide, it is ſaid that it does not app!ys 
becauſe the conviction there was by the commithoners. But 
we are all clearly of opinion, that there is no diſtinction 
that reſpect. The juriſdictions by all the acts relative t0 the 


exciſe, are diſtinct in their limits; that of the commilſone's 
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value ices; but in every other point of vi 1 
. ein ry point of view their powers are 
ute the ſame, and wherever the ſtatutes take away the certiorari 
* n the caſe of conxictions before the commiſſioners, they alſo 
"tack 0 ſo as to convictions before Juſtices, However, notwith- 
Kot ſending this, we think the caſe of The King v. Whitbread, 
** 1snot an authority to govern this caſe: that was a convic- 
. ton on a ſtatute long prior to 6 Geo. I. viz. 12. Car. 2. c. 24. 
ak ſppoling it therefore clear that the act of 6 Ges. 1. takes 
ad by way the certiorari in the caſe of all penalties and forfeitures 
mah cared before that time, it does not neceſſarily follow, that it 
rl L taken away in caſes of forfeitures and penalties introduced 
** der On the behalf of the proſecutor it was contended, 
FE 6: bat the general words of ſ. 39. of the ſtat. 11 Geo. 1. c. 30. 
* 3 thoſe of 10 Geo. 1. c. 10. f. 42. as much as if they 
08 lad been expreſsly repeated: this is certainly true, as to the 
* form and mode of proſecution and conviction ; but it is not 
wap ho 1 that it is equally true, as to what ſhall or ma 
** te done after conviction. If this is not clear, and we think 
eie tis not, then the old general rule applies, viz. that nothing hut 
4 epreſs negative words ſhall take away the juriſdiction of 
* dus Court, we are therefore all of opinion, that the certiorari 
Tun 0e taken away in the preſent caſe.— Bur che motion has 
the Ken made not on an objeCtion to the juriſdiction, but on the 
be ow and in Ihe K ing v. 4 hitbread, the Court thought that 
1 Foul! have been a ſufficient reaſon for not granting a cer- 
1. ri; if it had been otherwiſe competent, we all adliere to 
for. tut opinion. — Rule diſcharged. 

18  Acerticrari cannot be ſued out as of courſe, and without Zink v. Lan 
by Ui Ang ſpecial ground before the court, to remove proceed - ton, Tr. Ter. 
Hit ags from the courts of the counties palatine. In this caſe, 2 CK. R 
2 rule was obtained to ſhew cauſe, why an attachment ſhould 9 
pp A = _ againſt the ane = omg; of the court of Common 
1 "es for the county palatine 0 Lancaiter, for not obeying 
argu- 3 certiorari, which had been directed to him, to re- 
7 * 1 e proceedings in this cauſe from that court into this. 
1 Aterwards, another rule was granted to ſhew cauſe, why a 
An 'perledeas to the writ of certiorari ſhould not iſſue: the writ 
20ly, | * out of this court, was directed to the chancellor 
* *. + county palatine, and commanded him, that © by our 
* Fit under the ſeal of our ſaid county palatine,” he ſhould 
jun 3 the prothonotary to certify the ſaid plaint to him, 
* — you may certify the ſame to us at Weſtminſter.”” In 
apply _— to this a writ was made out, directed to the pro- 

Bu * — in the nature of a certiorari (but called a mandate 
-0 in — guage - that court), under the ſeal of the county 
10 the t — — in t e king s name, commanding him to cer- 
onen 1 * _ &c. to us, ſo that the ſame may appear to 
her or 0 minſter, &c,” Neither of the writs aſſigned any 
aces; ricular ground, but only ſaid, © we being willing,” tor 
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certain reaſons, to be certified on a certain __ &c. Lad 
MANSFIELD, There is no doubt but this Court may, under 
particular circumſtances, as in a caſe which calls ſtrongly for 
a trial at bar, grant a certiorari to remove proccedings trom 
county palatine, But ſuch a writ cannot be ſued out, will. 
out laying a ground for it (1); and as the writ was ſued ou 
in this caſe without laying any ground, it iſſued improyi- 
dently, and muſt be ſuperſeded. —Rule. for an artachmen: 
diſcharged, and for the ſuperiedeas abſolute. 
Williams w. So in this caſe, a rule was obtained to ſhew cauſe hy 
gra et al. writ of certiorari which had been ſued out by the defendait a 
22 Geo. 3 B. R. HF courſe, and without any application to the court, to remove the: 
2 Doug. 750, proceedings in an action depending in the court of great 
(. 2.) ſeſſions for the county of Pembroke, ſhould not be ſuper- 
ſeded. Lord Mansfield, after cauſe ſhewn, ſaid, that the 
writ was not of courſe, and as it had been ſued out in this 
caſe without laying any ground before the court, it mult be 


ſuperſeded. 
Net», Mickle- The defendant had been convicted on the act of parlia- 
my wh ment, 32 Gez. 2. C. 54 for repairing and widening the road 


o Geo. 4. B. R from Dewſbury to Ealand, in the weſt riding of the county 
„ Bur, 2522. of York, of an offence againſt that ſtatute ; whereby lic 
forfeited five pounds. He appealed to the quarter-icthons, 
and they confirmed the conviction ; ſubject to the opinion of thi 
court of King's Bench, upon the facts ſtated in the order dt 
ſeſſions. Theſe orders had been removed by certiorar! ; ani 
the conviction ſtood in the crown-paper, for argument 
But for the proſecution, it was objected “ that the certicrer 
de ought nut to have iſſued; the act of parliament having 
« expreſsly excluded the juriſdiction of this or any other 
& court of Weſtminſter-hall.” This objection was well 
founded; and THE Cour being of opinion, that Utes 
were excluded by the clauſe which takes away the certivran, 
and that the juriſdiction was given ſolely to the juſtices of 
peace, they made the like rule as they had done in the cat 
of akefield and others (1 Burr. 489), namely, that the wit ot 
certicrari be ſuperſeded, quia improvide emanavit z the retum 
taken off the nle, and the orders remanded, 
A certisrari liad been granted to remove the proceedings 
before the juſtices into this court, and a rule was atterwars 
2 obtained to ſhe w cauſe, why it ſhould not be quaſhed, Une 
+$ Geo. 3. B. R. Hared had been committed by them as a vagrant, to the nex 
2 Ter, Rig. 196. ſeſſions, againſt which commitment he had appealed ; and 
* 4.) that appeal was then pending. The Gurt were all of op!” 
nion, that no certiorari could iſſue then, and therefore that ! 
muſt be quaſhed ; for the magiſtrate had committed to ile 


The King wv, 
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(1) See Rex 71, Eaton, in p. 551. ra. 
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eons, and the vagrant had appealed : ſo that both parties 
lad agreed that there ſhould be an appeal to the ſeffions, and 
heretore the certiorari ought not to iſſue till the ſeſhons had 
&termined the caſe. It was then ordered that Aldred might 
t bailed, which was refuſed, : 
The Court will not grant a certiarari to remove the aſſeſſ- The ing v. 
nent of the land=tax. But if an information be moved for Connütoners 
zainſt the commiſſioners of the land- tax, the Court will of the Land- 


mit an atteſted copy of the aſſeſſment as evidence, inſtead Tx for the 


of the original.—A certiorari having been obtained to remove if fh „ 


il and ſingular the aſſeſſments of the land- tax in this diſtrict London, 


for the year 1787; it was underſtood, that the purpoſe of fake 
this motion was, to found an application for an information 2 ap — 
zzainſt the commiſſioners, by whom the aſſeſſments were 
made, It was therefore now moved to quaſh the certiorari. 
ASHHURST, J If we have in any inſtance departed from 
the general rule (not to grant an information againſt the 
magiſtrates for improper conduct, till all the proceedings re- 
lative to the ſubject are returned into this court, on account 
of the great public inconvenience which would neceſſarily 
follow from adhering to the general rule) it ſeems to me that 
that reaſon holds in the preſent caſe. For the aſſeſſments of 
the land- tax are public proceedings; every perſon is entitled 
to take copies; ſo that no injury can ariſe to the party from 
cur refufing a certiorari; but, on the contrary, very great pub- 
Ic inconvenience would enſue from permitting it to iſſue. 
And for that reaſon, the Court have refuſed the writ in the 
caſe of a poor-rate (1); for the poor would remain unpro- 
vided for in the mean time if it were otherwiſe. So here, 
it leaſt, as many inconveniences, or perhaps more, = be 
toreleen from eſtabliſhing a precedent © removing the aſſeſſ- 
ments of the land-tax by certiorari, But if we quaſh the 
rtisrari on the grounds of public inconvenience, we mult 
take care, at the — time, that the party who applied for it 
ſhall not ſuffer any inconvenjence by quaſhing it. And 
berefore if an application be made to the Court for an inform- 
rion againſt the commiſſioners, we will admit an atteſted 
copy of the aſſeſſment inſtead of the original, PER CuR,— 
Rule abſolute. 

The defendants were indicted for not repairing a road; The King v. 
and after verdict and judgment at the baren dee a certiorgri the Inhabitants 
mas ſerved to remove the record here. It being moved to 1, Ter. 
quaſh the certiorari- quia improvide emanavit, on the round 37 Geo. 3. 
bat the party who now wiſhed to remove the — could 7 Ter. Rep 373. 
ey do ſo ö writ of error. Lord KEN VOR, Ch. J. In 
ne caſe of ſummary proceedings, orders and convictions 


11, 
* — —— — 


— 


(1) Vide 2 Kr. 932. 975. 
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before magiſtrates, the proceedings may be removed by ge 
tiorari atter judgment, becauſe ſuch proceedings can only be 
removed by certiorari; but where a judgment bh been given 
on an indictment, the record muſt be removed by writ of 
error. If any fraud or miſconduct had been imputed to the 
magiſtrates in proceeding, notwithſtanding the iſſuing of tlic 
certiorari, that might have been a ground for a criminal pro- 
ceeding againſt them; and I believe there are inſtances in 
which a criminal information has been granted againſt ma- 
— acting in ſeſſions. In this caſe, if the party, who 
ued out the certiorari, wiſhes to object to the proceedings, he 
muſt remove the record by writ of error; but this writ muſt 
be quaſhed. PER. Cox. Rule abſolute. 


' he detendant, having been convicted at the ſeſſions on an 
Tas. , mY 
D. Jackſon, indictment for extortion, removed the record here by certis- 
Hill Ter. rari between the verdict and the judgment, and then obtained a 


47.4 265 rule calling on the proſecutor to thew cauſe why the judg- 


ment ſhould not be arreſted for ſome objections to the in- 
dictment. The caſe ſtood in the paper for argument to-day; 
but when it was called on, Lord Kenyon, Ch. J. ſaid, that 
though there were inſtances in which the proceedings had 
been removed from inferior juriſdictions in this ſtage, it was 
a practice that ought to be diſcouraged, becauſe it was at- 
tended with great expence and many inconveniences. Thar 
in caſes where the puniſhment is diſcretionary, and this 
Court ſhould be of opinion, after hearing the caſe argued, 
that the judgment onght not to be arreſted (and ſuch an opi- 
nion could not be reviſed on a writ of error), a procedend) 
muſt be awarded, and the party ſent back again to the in- 
ferior juriſdiction to receive judgment. That in N. v. Potter 
(1), this Court in a ſimilar caſe refuſed to go into the objec- 
tions made in arreſt of judgment, and awarded a procedend. 
And his Lordſhip added, that he thought the Court thou! 
adopt the ſame mode in this inſtance; obſerving, that the 
defendant might bring a writ of error after judgment, if he 
were adviſed that the record was crroncous.— & procedeni9 


ordered. 7 | 


Proſecution ef a, Certicrart. 


Rex v. It is neceſſary to give notice of the intention to more 167 
. — 2 certiorari before the rule to thew cauſe is applied bref 
6 7:7. Rep. 283, £218 Cale a certiorari was moved for on behalf of the deten , 
ant, to remove a conviction on the ſtat, 11 Geo. I. C. 30. 
ſ. 2. & 39. for obſtructing exciſe officers in the execution & 


— 


(1) 2 Lord Rym. 938. 
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heir duty, on an affidavit that the officers were not ſworn 
n the defendant's preſence, and that only his ſervant was 
charged with the obſtruction. The Court granted a rule to 
bew cauſe, and no cauſe being ſhewn, the rule was made 
ibſolute. Afterwards it was moved to quaſh the certiorari, 
lecauſe ſufficient notice had not been given to the juſtices ; 
wo notice having been given to them before the application 
for the rule to ſhew cauſe. And the Court ſaid, after cauſe 
ſhewn, that it had been the practice to give notice before the 
rule was firſt applied for (1); and they made the rule abſo- 


e for quaſhing the certtorare. 
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It is no objection to a certiorari to remove a preſentment The King. 


of a road made by a juſtice of peace under the 24th ſection 
of 13 Ges. 3. c. 78. that it is proſecuted by another than the 
juſtice _ 

within the diſtri 
5c. 78. ſ. 24. by Mr. Bevan, a juſtice of the peace, as out of 
repair 3 which preſentment had been removed into this Court, 
onthe part of the proſecutor, by certiorari. On ſhewing cauſe 
why the writ of certiorari ſhould not be quaſhed, it-was alleged 
8 2 ground that one Morris had ſued out the certiorari, 
and was in truth the proſecutor, which was not allowed by 
tie act, the only proſecutor recognized by the 24th ſection, 
being the juſtice himſelf who made the preſentment; and that 
t was not in his power to ſubſtitute any other in his ſtead. 
On the other ſide there was produced an affidavit made by 
Ban, that Morris proſecuted with his full conſent and ap- 
probation, PER Cur. The juſtice is the perſon to whom 
lhe Court look as the proſecutor ; he has avowed — — 
ment, If he conſents to the acts of any other perſon con- 
acting the proſecution, he takes on him all the reſponſibi- 
ity, and is anſwerable for all the coſts, if the preſentment 
ould turn out to be improper.— Rule diſcharged, 


enting, if it is by his conſent. —A road lying as Geo. 3. 
& of Penderryn, had been preſented on 13 Geo, 2 T. R 260. 


the Inhabitants 
of Penderryn, 


On a motion to quaſh a return of a juſtice of peace, to The King u. 


remove a conviction on the Deer Act (2); which return 2 


vas, that the defendant, after the conviction, having en Jer. Rep. 28 5. 


fred into a recognizance to try his appeal at the next quarter 
eſſons, he, the juſtice, had returned the record of the con- 
"Ction to che ſeſſions, where it is filed of record, but he 
ad annexed a copy to the writ, It was contended, that the 
"1zinal ought to have been returned, PER CUR, This re- 
lurm is ſufficient ; for upon the defendant's entering into a 
*ognizance to try the appeal, it was the duty of the juſtice 
return the original record of the conviction to the ſeſſions: 
nd belides, a certiarari in this inſtance was improper, the 
py having appealed to the ſeſſions, and thereby made his 


— a — 


92 


(1) See Rex v. Juſtices of Glamorganſhire, in p. 484, ante. 
2) 16 Geo. 3. c. 30. 
Nn4 election 
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election according to the terms of the act. And, indeed, 
where an act gives a general form of conviction, as in this 
inſtance, the party can have no benefit from a certiorari, be. 
cauſe the proceedings or examinations need not be re. 
turned, but the — * only, which being general, cannot 


exhibit the error on the proceedings; and BULLER, I. added 


That a juſtice of peace ought, in every inſtance, to return 
a — by him to the ſeſſions, whether the party ap- 
peals or not, or whether an appeal is or is not given, that the 
crown may not be deprived of its ſhare of forfeitures— 
Rule diſcharged. 

On ſhewing cauſe againſt a rule for quaſhing a certicrari, 
which had iſſued to remove a cauſe from the borough cout: 
of Caermarthen into this Court. Two objeCtions had been 
made to the iſſuing of the writ : 1ſt. That it was direCted 
to the mayor, commonalty, and burgeſſes, which was the 
name of incorporation; 1 it ought to have been di- 
rected to the mayor, recorder, and town-clerk, beſore whom 
the Court was holden, PER. Cur. Although the proper 
parties, in whoſe keeping the record was, might have ob- 
jected to make any return of it on account of the writ of 
certiorari being improperly directed, yet having in fact re- 
turned the record into this Court, no ſuch objection can be 
ſtarted by third perſons. THE SECOND objeCtion was, tat 
the damages were laid under 40s. and therefore this Court 
would not take cognizance of it. PER Cur. However 
that may have been held as an objection in general caies, 
where the action was brought to recover a debt under 
40s. yet this is an action for an affault, brought againſt 
exciſe officers, Who can not have an impartial tial there. 
Rule diſcharged, 5 
A certicrari to remove a conviction muſt, by 13 Ce. 2. 
c. 18. {. 5. be applied for within ſix months after the date of 
conviction ; and the party proſecuting a certiorari to remove 
a conviction, &c. muſ? bimſelf enter into a recognizance wit 
two other perſms, to proſecute it with effect, &c. by the 

Ges. 2. c. 19. ſ. 2.—On the 7th of July, 1790, the de- 
endants were convicted in certain penalties, under the con- 
venticle- act (1); on the 14th of July, the magiſtrate iſſuel a 
ſummons or order, requiring them to pay the' penalties. On 
the 11th January, 1791, two perſons, having entered into & 
recognizaiice to proſecute with effect, &c. obtained a certi- 
rari to remove the conviction into this Court, to ſet abe 
which writ a rule was obtained on two grounds; firſt, that 
the defendant had not given the ſecurity required by the 5 (140, 
. C. 1 . . which enacts, that no certiorari {hall be 


2 


(1) 22 Car, 2. 1. 
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lowed to remove any judgment or order of juſtices, unkſ* 
th party proſecuting ſuch certiorari, before the allowance thereof, 
hall enter into a recognizance with ſufficient ſureties, &c. in 
$1. with condition to proſecute the ſame without delay, and 
o pay coſts if the judgment or order be confirmed. And 
bcondly, becauſe the certiorari was not moved for within the 
ime allowed by the 13 Geo. 2. c. 18. ſ. 5. which directs that 
10 certiorari to remove convictions, &c. before juſtices of 
he peace, ſhall be iſſued, unleſs it be applied for within fix 
alendar months next after ſuch conviction, judgment, order, 
other proceedings, ſhall be ſo had or made. The Court 
thought that both * objections were well founded. Firſt, 
that the words of the 5 Geo. 2. c. 19. were poſitive, and 
could not be diſpenſed with. And, ſecondly, that the certio- 
rari ought to have been applied for within fix months after 
he conviction, —Rule abſolute. 


533 


Under the 3d ſection of 5 V, and MH. c. 11, for regulat- The King ». 
ng the removal of indictments from the ſeſſions by certiorari, Robert Cham- 


the repreſentatives of the proſecutor are entitled to the coſts ®* 


med during his life, though no perſonal demand were ever 26 Geo. 3. B. K. 
nude by him. For though it takes away the remedy by 1 Te. Rep. 493. 


attachment, it does not affect the debt; the coſts when 
med, becoming a debt.—Cauſe was ſhewn againſt a 
ule, which had been obtained, that the defendant's re- 
copnizance in this caſe might be diſcharged. The fact 
peared to be, that the defendant having been indicted 
a the general ſeſſions for an aſſault, the indifiment was 
rmwed into this court by certiorari ; and on the trial the de- 
kndant was found ths, and afterwards ſentenced to pa 

bi, 8d. which he paid. The proſecutor is ſince dead, and 
o perſon hath adminiſtered to his eſtate and effects. And 
do demand having been made by the proſecutor in his life- 
ume for the coſts, this motion was made upon the ſuppoſi- 
on, that they never could be demanded now; the words of 
the ſtatute 5 V. and AM. c. 11, ſ. 3. being, & That the pro- 
* ſeeuter for the recovery of ſuch coſts ſhall, within ten 
* days after demand made of the defendant, and retuſal of pay- 
ment on oath, have an attachment granted agai:iſt the ſaid 
" Gfendant.”” Tu Cour conſidered theſe cs as a debt 
Ktually ve/ied, and diſcharged the rule. Afterwards, admi- 
niſtration having been granted of the proſecutor's effects, 
b was moved, . the defendant's recognizance might be 
treated, to entitle the perſonal repreſentatives of the proſe- 
Ur to the coſts. BULLER, J. When the coſts are taxed, 
hey become a debt; and the demand, which muſt be made 
mer this act of parliament, is only as to the remedy. The 
"mey given is by attachment; and to bring a party into con- 
*Ipt, he muſt come within the letter of the law; therefore, 
dere muſt have been a demand of ten days on the defendant 
re an attachment could have gone againſt him. But here 
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the coſts were taxed in the life-time of the proſecutor ; they 
became a debt veſted, and wilt go to his perfonal repreſenla. 
tives. PER Cur,—Rule abſolute. 

But no coſts are due on a certiorari, removing ſummary 
proceedings, unlefs a recognizance be entered into at the 
time of removing the proceedings. —The defendent, hay. 


1 Ter, Rc. 82. ing been convicted before two juitices, in a penal:y under 


the lottery- act, removed the proceedings into this court by 
certiorari. On an application to the miſter to tax the coſy 
of the certiorari, he doubted whether he had a power to & 
fo; on which a motion was made for the direction of the 
Court to the maſter to tax them. PER Loxd Maxsriety, 
Ch. J. (after cauſe ſhewn), By the rule of law, the kin 
neither receives nor pays coſts, We are aware of the at 
chiefs of granting certicraris for vexatious purpoſes; and i 
is diſcretionary in the Court whether they will grant them 
or not. For the future, we will oblige the part» applying 
for a certiorari, to enter into a recognizance to pay coſts; 
but we are not authorized to grant them by the 13 Cen. . 
c. 18. without a recognizance.—Rule diſcharged, 


Nen o. Milam, Where a certiorari to remove a conviction under à penal 


and Idem v, 
Eundem, 
Fr. Ter. 


ſtatute is brought, not for vexatious purpoſes, but to enable 
the defendant to plead the conviction in an action founded 


5 Geo. 3.B.R. on the ſame offence, the proſecutor is not entitled to coſts 


1 Barr. 1720. 


fendant had paid the 707 eiture on the conviction, 2 an acbian had 
1 


upon his own affirmation of the conviction.— On behalf of 
the proſecutors, cauſ: was ſhewn againſt a rule which has 
been made to ſhew cauſe, * Why the maſter of the Crown- 
« Office ſhould not be directed by the Court to forbear, and 
« not to proceed to tax the proſecutor his cos s in theſe cauſes 
« relative to the affirmance of the convictions againſt the de- 
« fendant in theſe cauſes ;”” and alſo, « Why the bond entered 
into by, or on the behalf of the defendant, on allowing tie 
* certiorari, ſhould not be delivered up to the ſaid d-fendant, 
« Or his clerk, in Court, to be cancelled.” This certiorar: was 
brought for removing a cenviction upon the game-laws ; and 
the preſent rule was grounded on an affidavit of hardſhip ans 
oppreſſion upon the defendant ; namely, that although ie . 
been brought againſt him for the ſame offence ; an en he wanted 
to plead this convictian in bar of the ation, the juſtice had refujs 
to give him a copy of it; and he 9was obliged to remove it by cdi. 
tiorari : and the proſecutor ſet it down in the paper, and git it 
affirmed ; and then the proſecutor became nonſuited in che 
action. On behalf of the proſecutor, it was inſiited, that 
the act of 5 Ann. c. 14. 1. 2. Frecks full coſts to be paid upon 


removing theſe convictions, in caſe the conviction be affirmed. 
And chis is general; and they muſt be paid in a cates where 
the conviction is affirmed, be the certiorari brought © up 
ANY pretenſe whatſoever ;"” (for, ſo the act of parliament & 
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apreſsly worded.) And this conviction was affirmed : that 
herefore the Court could not, upon this man's own affidavit, 
eater into the cauſe or occaſion of the removal of the convic- 
don by this certiorari, Lord MANSFIELD, This is net a 
ce within the intention of the act of parliament of 5 Ann. 
614. f. 2. for, this certiorari was nat brought for vexation, 
or out of obſtinacy or perverſene's; nor to ver- Hale or object 
to the conviction : but an action being brought for the ſame 
offence, the defendant in that action could not obtain (though 
ke ought to have had it) a copy of the cynviction from t 

uſtice of peace who made the conviction ; and therefore he 
ws obliged to bring a certiorari to remove it; and he re- 
moved it for that purpoſe only. The proſecutor had no oc- 
alin, therefore, to be at any expence about it; for, the de- 
{ndant did not object to it. But the proſecutor ſet it down in 
the paper, only to increaſe expence, and merely for vexation ; 
ſuppoling, * That the defendant would have * obliged to 
* pay for it.“ The plaintiff in the action was nonſuited; 
wd | think the defendant (inſtead of paying coſts) ought to 


ee an allowance of the coſts he was put to in removing the 


conviction ; as it was a neceſſary part of bis defence. There- 
fore the preſent rule ought uudoubtedly to be made abſolute. 
Wilmer, J. was extremely clear, that this was not a caſe 
within the intention of the ſecond ſection of the 5 Ann. c. 14. 
nd he thought (as Lord "648 aig alſo did) that the juſtice 
ought to have given the defendant a copy of the conviction, 
out putting him to the trouble and expence of bringing a 


$55 


„ ertizrari to remove it. The bringing the action for the 

* 7 | ſore offence was a groſs oppreſſion. Mr. Juſtice YATES alſo 

Wa wncurred, The juſtice ought to have given the defendant 

the * 8 hy of the conviction; for it was a record; and the defend- 

— uit was intitled to it. And he ought to have been allowed 

* „ tht expence of his neceſſarily bringing this certiorari, in coſts 
endant, won the nonſuit : for it was zeceſſary to his defence in the 

555 . ion, He did not remove the conviction, in order to ob- 

15 o kto it; on the contrary, he had ſubmitted to it, and had 
9-40" Fu the penalty. He removed it out of neceſſity; it was ne- 
eel Klary to his defence in the action. He thought thus pro- 
per ding of the proſecutor to have been a very oppreſſive one, 
3 nevery ſtage of it; and that the bringing the certiorari, 

of inde the circumſtances of the preſent caſe, did not entitle the 

| is * rr to his coſts upon affirmation of the conviction.— 

in the * abſolute, and the proſecutor to pay the coſts out of 

el. that ** of this application. oF 

:1 upon A ere a defendant hath removed an indictment, entered x 4 
em unn ecognizance, been convicted and fined, and the proſe- —_ 
- hers hae received one-third thereof, ſo much ſhall be deduCt- 4 Bur. 2125. 
« ypoa Wil - © of the coſts.— This indictment had been removed into 

mend 18 | as 


xprelyy 
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this court, by a certiorari; and the uſual recognirance wa, 
thereupon entered into (1). The defendant was convicted, 
and fined gol. and the proſecutor had got a third part of it, by 
an order of two judges, purſuant to the privy ſeal. On a 
motion for directions to the maſter, to tax the proſecutor's 
coſts under the recognizance entered into upon the certiorari, 
Tux Covkr, after cauſe ſhewn, were — that the 
proſecutor could net have both theſe advantages; namely, the 
coſts under the recognizance, and alſo the one-third of the 
fine, They therefore made a rule * to tax the coſts upon 
& the recognizance, according to the direction of the act of 
« parliament ; and that ſo much as the proſecutor had re- 
& ceived for the one-third of the fine ſhould be deduFed out 
t of the ſum allowed.“ 

Rex v. Pickerſ- A return to a certiorari need not be under hand and ſeal, 
gu, Ez. Ter. though the writ be directed to the juſtices, to make a return 
23 Geo. 3. B. R 4 : 
Cold. 297, under ſeal; for it is not neceſſary or uſual, on returns to writ 

of inquiry, or the return of a coraner's inquelt, 


Church. 


William Sellen, The words, dues, and profits, in ſtat, 10 Ann. c. 11. f. 16. for 
Ark, v. Roger dividing of pariſhes, includes ſurplice fees, as well as ſtrict fees, 
8 clerk, — This was an action of treſpaſs on the caſe, brought by the 
27 Geo. 3. B. R. plaintiff againſt the defendant for money had and received to 
3 Bur, 2762. the plaintiff's uſe; to which the defendant pleaded © Non «/- 
| mpſit; and thereupon iſſue was joined. On the trial of the 
cauſe, the following caſe was agreed to between the partics: 
The plaintiff was curate in the perpetual curacy of St. James, 
Clerkenwell, and claimed certain ſums of money, received 
by the defendant as ſurplice fees for marriages, baptiſms, 
churchings, and burials, in the parith of St. John. The 
defendant had received 100. for marriages, baptiſms, church. 
ings, and burials, in the pariſh of St. John, Clerkenwell 
There was an inſtrument or deed inrolled in the high court 
of chancery, whereby it appears, that the commiſſioners 
under the act for building fifty new churches did, in the yea! 
1723, purchaſe a chapel in the pariſh of St. James”, lerken- 
well, and deſcribe a diſtrict and diviſion out of the ſaid p3- 
riſh z which chapel was afterwards confecrated, and the ſaid 
chapel and diſtrict were named and called by them, St, John $ 
church and pariſh. But the commiſſioners procceded 19 
further in the diviſion of the ſaid pariſh, and no agreement 
or ſettlement had been made by the patrons of the pariſh > 
St. James“ for ſettling the right of patronage and adrowſon 
of St. John's, and for more effectually dividing and ſeparat- 


ä — — 
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Church. 


ax he (aid pariſh, The jury found a verdict for the plain- 
it, ſubject to the opinion of the Court upon this queſtion— 
Whether, under the circumſtances of this caſe, the plain- 
tf is not intitled to recover? And if the plaintiff is not 
entitled to recover, then a nonſuit to be entered. The argu- 
nents turned upon the ſtatute of 10 Arn, c. 11. and the plam- 
i# relied upon the 16th proviſo—« That the act ſhall 
not deprive the ſucceſſors of the rectors or vicars of the 
« pariſh-churches out of which any part ſhall be taken, of 
« any tithes or ether profits, until ſuch yo—_ for divid- 
* ing the pariſh be made and inrolled. Lord MansFiELD, 
It ſays—* But that the ſucceſſors of the preſent incumbents, 
ll ſuch agreements and ſettlements be made and take effect, 
& ſhall and may have, hold, and enjoy, the ſaid reſpec- 
* tive reCtories, vicarages, and curacies, and the tythes, 
« Lues, and profits thereof, in as ample manner as if this act 
had not been made, and as the preſent rectors, and other 
« eccleſiaſtical perſons, who are to hold and enjoy the ſame, 
during their reſpeCtive incumbrances, are -of right to hold 


| © and enjoy the ſame (1).“ This is poſitive and in general 


words : which general words take in every thing, all profits, 
3 well as tythes and dues. It cannot admit of a doubt, that 
{urplice-fees are included, as well as ſtrift dues. The fact 
is, that the old rector has taken the fees for what he has done 
n the cd church and church-yard; and the new curate has 
ken the fees for what he has done in the new church and 
church- yard. The plaintiff mult have the poltea,—PoSTEA 
the PLAINTIFF, 

On ſhewing cauſe againſt a prabibition to ſtop the preroga- 
te Court of York from proceeding to grant a faculty for 


panſh-church.”” They did ſo; and their objection was, 
* That the plaintiffs below had not the conſent of the pariſh.” 
[he anſwer was, „but we have the conſent of the church- 
* wardens; and there is alſo ſo large a ſubſcription for erect- 
ung and maintaining it, that it will never be chargeable t» 
* the pariſh.” And they alſo allege the conſent of a ſelect 
necung or veſtry, The other fie deny that the pariſh in 
general is bound by the conſent of this ſelect meeting or veſtry. 
U hereupon the applicants for the faculty allege, * that for 
05 3%, or 40 years, it has been uſual to collect the ſenſe 
ind conſent of the pariſhioners about all parochial matters, 
i ſuch ſelect meetings or veſtries ; and that the whole pariſh 


6 


Nt 


(1) Fidel, 16, 
are, 


557 


Butterworth and 
Barker, v. 


x f _ Walker and 
a organ in the church of Halifax. It appeared, that the Waterhouſe, 


caule below was for obtaining a faculty for it; and there was Ea. Ter. 
a citation of the pariſhioners and inhabitants to appear, and 5 G*v- 3. K. 
0 * ſhew cauſe why an organ ſhould not be erected in their“ 


Burr. I 639. 


$53 


Churth. 


are, and for all the time allegate have been bound by the a& 
and conſent of ſuch ſelect i cetings or veſtries. Upon which, 
theſe pariſhioners who oppoſed the organ, moved for a pro. 
hibition. Tux Cour obſerved, that the very ground of 
applying for the faculty, is.“ That the pariſh are mot to he 
burthened with the expence of this organ;“ the very r- 
dition of praying it is, „ That it is to be maintained by a ſub- 
ſeription. Nir. Wedderburne, who was for the prohibition, 
ſaid, that no matter of ſplendor or ornament in the 
church can be done without the conſent of the pariſh. M.. 
Juſtice WiLMoT aſked him what authority he had to 
this poſition. He faid, he knew no ſuch doctrine.—!; 


was then obſerved, that if the eccleſiaſtical courts allow. 


the evidence of ten, twenty, thirty, or forty years, do he 
a proof of a cuſtom, the alleging an uſage for ſuch a 
time only, without alleging it to be immemorially, woull 
be only an artifice to elude prohibitions to hinder them 
from trying immemorial cuiloms. And it oruaments can 
be impoſed upon the pariſh by the ordinary, without the con- 
ſent ot the pariſh, the pariſh will be bound to maintain tem, 
Mr. Juſtice W1LMoT thought they were proceeding below, 
upon a miſtake. The citation mult be intended to have been 
iſſued, for the pariſhioners to ſhew © whether they hav? 
% any temporal rights that will be injured by ſetting up an 
organ.“ But the conſent of the whol: pariſh can nat be 
eſſentially neceſſary to the ordinary's ſor ing up an organ; 
nor would the pariſh be bound to repair it, when ſet up. 
Now if the conſent of the parith is nat neceſſary, then all 
theſe proceedings below are nugatory. It ſcems as if they 
did think ſuch conſent to be necel{ary : and I own, that it the 
conſent of the pariſh were neceſſary, [ ſhould think the protu- 
bition ought to go: becaute the conſent of the ve/try can 
not bind the whole pariſh without immemorial u'age. Mr. 
Juſtice YATEs alſo thought that a prohibition ought to go, 
if there were any temporal right to be determined. For an 
uſage of thirty or forty years is not ſufficient; it can be no 
valid cuſtom, unleſs it has been uſed time out of mind. L his 
ſuit, he ſaid, below, ſeems to me to be totally zugt. 
Pariſhioners can net be charged with new ornaments, withut 
their conſent, as well as that of the ordinary. The citation 
might be intended only to prevent injury being done to the 
property of their private feats in the church. Both mr) 
here ſeem to have thought the conſent of the pariſh nece!- 
fary; which it is ot. Mr, Juſtice AsTow. If piope! trial 
of the cuſtom is cluded by alleging an uſage of forty, thirty, 
or twenty years, I {ſhould think the obſerv:tion to be right 
The pariſh may be uſed to mect and conſider of neccflary 
repairs ; but they can not preclude the eccleſiaſtical covit 


from ordering an organ, or any thing elſe within their cog- 
" 18 nixance. 
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| This organ is ſtated to be provided by voluntary 
BY — The — was iſſued in order to receive rea- 


ch, l aoainſt injuries that might happen to the private property 
+ 1 — But the eccleſiaſtical court does not 
of croach upon or interrupt the meetings of the church-ware 
„(„ about fuch things as belong to them; nor draw the cog- 
my jizance of them to a different forum. Lord MAnsFlELD, 
uþ- The ground we go upon is, (That @ prohibition will not be 
* Arial. — Rule diſcharged. a 

V. 


*: Churchwardeny. 
h a 
wal Li; pendens is not a good return to a mandamus to ſwear Rex. a. Doftor 
wm n churchwardens, though accompanied with very ſpecial oY 
can crcumſtances.— Upon a MANDANUS to admit and ſwear , Geo 3 P. R. 
on- CURCHWARDENS of St. Olave's, Southwark. LE 3 Burr. 1426. 
em. | axpaMus was directed to Dr. Harris, commiſſary 4% R¹. . 
as & the conſiſtorial and epiſcopal court of the biſhop 
cen H Wincheſter, for the parts of Surrey; ſetting forth 
avs hat Henry Griffith and Thomas Garner were in Eaſter 
2 week then laſt paſt duly nominated and elected church- 
t be wardens of the pariſh of St. Olave, Southwark, in Surrey ; 
an; ad that they had often offered themſelves to the doctor, to 
up. take their corporal oath as churchwardens, and requeſted 
| all b be by him ſworn and admitted into the ſaid place and 
hey fee; which oath the ſaid doctor refuſes to adminiſter to 
[the lem: the writ, therefore, commanded him, without d. lay, 
a {wear and admit, or cauſe to be ſworn and admitted, the 
can ld Henry Griffith and Thomas Garner. A like mandamus 
Mr, was alſo directed to him, to ſwear and admit David G riffin, 
$0) Phlid Cox, Iſaac Applebee, and William Strickland, into the 
ha MME office. He returned, that there were two cauſes de- 
4 ending before him, which had been afterwards conſolidated 
| tus Mo one; in which it was diſputed, * wHo were clected 
* durchuardens;“ the former, on the promotion of Griffin, 
bout Cr, Applebee, and Strickland, aſſerting themſelves to have 
your ken duly elected, and praying to be fworn; the latter, on 
the be promotion of Grifith and * and two others, again/f 
des brit, Cox, Applebee, and Strickland; and the parties on 
ww tach (ide reciprocally denied the others to be duly elected, 
_ br reaſon whereof he could not, conſiſtentiy with his duty, 
* a the law and praciice of the epiſcopal court, ſwear or admit, 
Fur er cauſe to be ſworn and admitted, the ſaid Henry Griffith 
-w nd Themas Garner, into the place or office of — ry 
Lo ot the pariſh of St. Olave, Southwark, UNTIL it. ſha 


. have 
nee. 


we 


500 Churchwardens. 

have been judicially determined, in the cauſe then depending kibit th 

before him, according to allegations given and progfs &pend 

made thereon, „that the ſaid Henry Griffith and Themar church 

„ Garner WERE DULY ELECTED into ſuch office,” 26th of 

The return to the other writ of mandamus at the inſtance oath, a 

of David G iin, Philip Cox, Iſaac Applebee, and I illan cr ive. 

Strickland, was the fame (mutatis mutandis), only that it Eaſter, 

added at the end (after the words & were duly elected into 24th of 

** ſuch office“) © by a majority of legal votes.“ Lord Mage by oath 

FIELD, This is an indecent return. He has no rig to try two art 

tie queſtion ; he can not try the legality of the votes. The and pil, 

king's writ commands him to admit and ſwear ; and he muff paid to 
obcy it. It was then obſerved, that there were two ri; churchy 
mandamuſes ; and that the doctor did not know which to obe almoni 
Lord MANSFIELD and Mr. Juſtice WILMor, He ought and 135 
to obay both. It is without prejudice to the right of either court, C 
claimant, Lord MansFIELD, All the caſes prove thr: te- tion, thi 
turn to be wrong, It would be fo, even if he could try it; munica! 
(which he can not do:) he can not try the legality of the ute. 1788, it 
Mr. Juſtice WiLMoT, Theſe writs give no right ; andhe meeting 

can not try the legality of the votes. PER Con. The Rt- March, 
TURN mult be DISALLOWED ; and a PEREMPTORY MAN» duced a 
DAMUS go. ThE CovkrT propoſed, and the parties con- pariſhio 
fented, to try the right in a feigned ifſue (1); and ihe ccf the ſum 

of the peremptory mandamus io be ſuſpended till after the trial; annual 
and then the peremptory mandamus 10 $0» to ſwear in the appeare 
« yictors at the trial ;”* unleſs the judge who tries it, mal It appea 
declare himſelf diſſatisfied with the verdict. | Cliverec 
1 The King v. The Court will not grant a quo warrants information, te had beet 
Shepherd « ai. try the: validity of an election to the office of churchwzrden; ſhewing 
3 B R. for it is not an uſurpation on the rights or prerogatives ot the court ha 
4 Ter. Re. 381. crown, for which only the old writ of guo warrant? lies, and lad give 
an intormation, in na'ure of a quo warrants, Can oy be appeal, 7 
granted in ſuch caſes. 7he Curt, therefore, were of 0p:u1i0lh 1 
that they ought not to liſten to ſuch an application; * counts, t 
deſtitute of every legal principle: and that, in this cale, cven had 2 po 
a rule to ſhew cauſe ought not to be granted, leſt it {hould be wnſdict 

| hereafter drawn into precedent. Rule refuſed. | grounds 
N Leman +» Goulty The ſpiritual court may compel the churchwardens t9 ce a defect 
98 liver in their account, but cannot decide on the propriety 0 any fact 
* 25 z. the charges. — This was a rule, calling on the platt, 29 ilue, tha 
the Rev. G. Sandby, D. D. vicar-general and official s e proceed 
of the epiſcopal conſiſtorial court of the biſhop of Norwich, luch caſe 
the cauſe.why a writ of prohibition ſhould not iſſue, to e tas no « 
er ſen 
, — Wrong ju 
(1) On the trial of the feigned iſſue, both clections were found to be vc Am 


t hat in the end no peremptory mandamus iflued, 1 Black, Rip. 432 


ibi 
h Vor 


ending 
Proofs 
[ hemas 
ce,” 
ſtance 
illlam 
that If 
ed into 
Ins- 
(0 try 

The 

e muſt 
0 crdſ 
| obey, 
ought 

either 

his te- 
iry it; 
e ts, 
and he 
C RE- 
MAX- 

'$ con- 
ecuttin 
e trial; 
in the 
, thall 


to pro 


*1.4 
g voi, © 


hibit 


Churchwardens. 


kibit that court from holding further plea of the matters there 
&pending between the parties. The defendants, who were 
churchwardens of St. Andrew's, Norwich, were cited, on the 
26h of March, 1788, in the biſhop's court, to exhibit, on 
oath, a true account of all ſums of money which they had 
received, and paid, in the execution of their office, from 
Faſter, 1787, to that time. At a ſubſequent court, held the 
29th of April following, they gave in their accounts, verified 
by oath. On the 18th of June, objections were taken to 
two articles of the account; one . 64. 11s. 6d. for lettering 
and gilding the pew-doors ; and the other Cl. 10s. charged as 
paid to the chief conſtable, and not relating to the office of 


churchwarden; which were difallowed. Then they were. 


almoniſhed to pay 121. 15s. as the balance of their accounts, 
and 135. 4d. as coſts: and for not appearing at a ſublequent 
court, on the 23d of October, 1788, and obeying the moni- 
ton, the judge pronounced them contumacious, and excom- 
municated them. At a court, held on the iſt of Auguſt, 
1788, it was alleged, that the plaintiff was preſent at a veſtry 
meeting of the pariſhioners of St. Andrew's, on the 12th of 
March, 1788, when the churchwardens* accounts were pro- 
duced and allowed; and that the plaintiff, and the reſt of the 
pariſhioners, had ſince paid the ſums rated on them; and that 
the ſum, charged to have been paid to the conitable, was an 
annual ſum which the churchwardens, for the time being, 
appeared to have regularly paid. The ſuggeſtion ſtated, that 
It appeared to the judge of the ſpiritual court, by the account 
(livered in by the defendants, on the 29th of April, that it 
had been allowed and approved at the veſtry meeting. On 
ſhewing cauſe, it was admitted, that the judge of the ſpiritual 
court had done wrong in pronouncing the ſentence which he 
lad given; but then it was inſiſted, that that was a matter of 
appeal, and not a ground for a prohibition. Lord KEN Vo 

Ch, J. When the churchwardens had delivered in their ac- 
counts, they had done every thing which the ſpiritual court 
had 2 power of enforcing. There was then an end of the 
junſdiction of that court; it was functus officio, The general 
grounds of a prohibition to the eccleſiaſtical courts, are either 
defect of juriſdiction, or a defect in the mode of trial, It 
Wy fact be pleaded in the court below, and the parties are at 
Ive, that court has no juriſdiction to try it, becauſe it cannot 
proceed according to the rules of the common law; and in 
luch caſe, a prohibition lies. Or, where the ſpiritual court 
ws no original juriſdiction, a prohibition may be grante( 
wer ſentence. But where it has juriſdiction, and gives a 


Wong judgment, it is the ſubject-matter of appeal, and nat 


0 prohibition (1). Now, in this caſe, with reſpect to the 


— 
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— — 


(1) See Symes v. Symes, 2 Burr. $13, 


Vor. II. Oo compelling 
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Turnerv. Baynes, 


Mic. Ter. 


Churthwardens. 


compelling of a production of the churchwardens“ accourss, 
the ſpiritual court had excluſive juriſdiction; but there thei 
authority ceaſed; and every thing which they did afterward; 
was an exceſs of juriſdiction, for which, a prohibiion ought 
to be granted. ASHHURST, J. agreed. BULLER, J. This 
is a motion for a prohibition after ſentence, in which caſe, 
we cannot go out of the po to ſee whether the 
ſpiritual court had any juriſdiction. But, I think, it does ap- 
pear, on the face of theſe proceedings, that the court below 
had no authority to give the ſentence which they have given; 
and, upon that 12 a prohibition ought to be granted. If 
the eccleſiaſtical judge give a 8 ſentence on the merits, 


where he has juriſdiction, that is only the ſubject-matter ot 


appeal, and not of a prohibition. But where it appears, on 
their own proceedings, that they had no juriſdiction, there 3 
prohibition is the proper remedy, GROSSE, J. of the ſam: 
opinion.— Rule abſolute. 

Thoſe who are admitted and ſworn into the office 1 
churchwardens, and act as ſuch, may maintain an action 


36 Geo. 3. C. E. againſt a former churchwarden, for money received by him 


2 Hen. Black, 559 


The King v. 


for the uſe of the pariſh, although they may neither hate 
been duly appointed to the office, nor be the immediate ſuc- 
ceſſors; for the former churchwarden being a wrong doer, 
in withholding the money, ſhall not be permitted to deny 
their right to bring the action; and the churchwardens being 
a corporation for the purpoſe of taking care of the good of 
the church, the right to ſue for money withholden from the 
pariſh paſſes from one ſet to the other, it being perfectly im- 
material whether the immediate or any other ſucceſſors of 
the defaulter bring the action, which is not founded in privity 
between them, | 


* 


Coin. 


The defendant had counterfeited the impreſſion of a halt- 


Varley, Ea. Ter. guinea, on a piece of gold, which was previoully hammered, 


10 Geo. 3 
2 Black. Roh. 682 


The King 9. 
Lennard, Ea. Ter 
12 Geo. 3. 

a Black, $07. 


and was not rouud, nor would paſs in the condition it then 
was: the judge who tried the priſoner (Gould, J.) doubied 
whether this was high-treaſon, and reſpited the judgment, in 
order that the caſe might be laid before all the judges ; who 
(abſente Baron Adams) were un1nimoufly of opinion, that the 
crune was incomplete, and that he ſhould be recomme 
to his majeſty for a pardon. | i 
The defendant was indicted for high-treaſon, for © having 
in his cuſtody and poſſeſſion, one mould, made of lead, on 
which was impreſſed the figure of the head- ſide of a ſhilling, 


The ſtatute 8 and 9 ill. 3. c. 25. enaCts; * chat no ſmich, 
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« under, engraver, or other perſon (not authorized, &c.) 
« hall, knowingly, make or mend any puncheon, counter- 
« pyncheon, matrix, ſtamp, dye, pattern or meld, of ſteel, 
* iron, filver, or other metal or metals, or other materials 
« whatſoever, in or upon which there ihall be, or be made 
wor impreſſed, or which will make or impreſs the figure, 
k farnp, reſemblance, or ſimilitude of both or either of the 
s {des or flats of any gold or filver ce in; nor ſhall, know- 
* ingly, make or mend any edger or edging tools, &c. nor 
„any preſs for coinage, nor any cutting engine, &c.; nor 
% ſhall, knowingly, buy or ſell, hide or concea!, or (without 
6 |awful authority, &c.) knowingly have in his, her, or their 
& houſes, cuſtody, or poſſeſſion, any ſuch puncheon, coun- 
« terpuncheong matrix, ſtamp, dye, (1) edger, cutting- engine, 
i other tool or inſtrument before mentioned, on pain of high- 
« treaſon.” The defendant being found guilty on the trial, 
he judge reſpited the judgment till the opinion of the judges 
ſhould be had on the following points: 1ſt, Whether the 
mould found with the priſoner was compriſed under the ge- 
neral words of the ſtatute, other tool or inſtrument before 
mntioned, ſo as to make the cuſtody thereof, without Jaws ful 
authority or excuſe, amount to the crime of high-treaſon ? 
Ay. If it be ſo compriſed, Whether it ſhould not have been 
lid in the indictment to be a tool or inſtrument mentioned 
n that ſtatute? TE JupoEs (abſente Dx GRE, Ch. J.) 
were unanimouſly of opinion, 1ſt. That this mould was a tool 
or inſtrument mentioned in the former part of the ſtatute; 
and, therefore, compriſed under theſe general words: and 
ally, That as it was expreſsly mentioned by name in the 
firſt clauſe, with reſpect to the making or mending, it need 
not be averred to be a tool or inſtrument ſo mentioned. 

This caſe was again conſidered by all the judges, on a 
freſh doubt that aroſe— Whether the mould, which was 
bund in the priſoner's cuſtody, having only the reſemblance 
2 ſhilling inverted ; the convex parts of the thilling b ing 
eoncave in the mould, and vice vVer/d, the head or profile being 
turned the contrary way of the coin, and all the letters ot 
tte inſcription reverſed ; was not properly an inſtrument that 
would make and impreſs the reſemblance, ſtamp, &c. of the 
current coinage, rather than an inſtrument on which the 
lane were a and impreſſed as laid in the indictment : the 
"ute ſeeming to diſtinguiſh between ſuch as will make or 
preſs the fimilitude, &c. as a matrix, dye, or mould and 
ch, on which the ſame is made or impreſſed, as a puncheon, 
cunterpuncheon, or pattern: BUT a great majority of the 
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judges were of opinion, that this evidence ſufficiently main. 
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tained the indictment; becauſe the ſtamp of the curtent com 
was certainly impreſſed on the mould, in order to form the 
cavities thereof; though they agreed, that the indictment 
would have been more accurate, had it charged, that © he had 
in his cuſtody a mould, that would make and impreſs the 


ſimilitude, &c.” and in this opinion, ſome, who otherwiſe 
doubted, acquieſced. 


Commitment. 


A warrant of commitment muſt be certain, and not in the 


disjunctive. In this caſe it was objected to à warrant of 


commitment, that it was uncertain, viz. © as an appretitice 
ox ſervant, for diſobeying his intentures oR articles:” axp 
the Court ſaid, that the objection muſt undoubtedly prevail. 
A commitment for treaſonable practices is legal. The de- 
fendant was brought up in the cuſtody of the governor vt 
the houſe of correCtion, by virtue of a writ of habeas corpus, 
and it was now moved, that the warrant of commitment, 
returned and produced in court, might be read; which being 
done, it appeared that the defendant had been committed 
« for treaſonable practices, by a warrant of the Duke 9t 
Portland, one of his majeſty's principal ſecretaries of (tate, 
An act was paſſed in the preſent ſeſſion of parliament, 38 
Geo. 3. c. 36. for ſuſpending the habeas corpus act, whereby 
it is enacted, * that every perſon or perſons that are, or (hl 
be, impriſoned within the kingdom of Great Britain, at 0: 
upon the day on which the act ſhould receive the royal 
aſſent, or after by warrant of his majeſty's moſt honourable 
privy- council, ſtaned by fix of the ſaid privy-council, tor 
high-treaſon, ſu picion of treaſon, or treaſonable practices, 01 
by warrant ſigned by any of his majeſty's principal ſecreta- 
ries of ſtate, for ſuch cauſes as aforeſaid, may be detained in 
cuſtody, witlout bail or mainprize, uniil the 1ſt of February, 
1799; and that no judge, or juſtice of the peace, (hall bail 
or try any ſuch perſon or perſons fo committed, without 
order from his majeſty's privy-covncil, ſigned by fix of the 
ſaid privy-council, till the ſaid 1{t of February, 1799.” Ti 
attorney-general firſt moved, to quaih the writ 9 inpreuidt 
emanavit; becauſe, he ſaid, this was a caſe within the above 
ſtatute of the 38 Geo. 3. by which the Court could neither 
bail nor diſcharge the defendant ; and, theietore, the wrt 
itſelf ought not to have been granted. Bur Tie CovnT 
refuſed to quaſh the writ ; ſaying, that it did not 0 * that, 
CCA UML 
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lecauſe they might neither diſcharge nor bail the defendant 
after hearing the caſe argued; therefore, the writ was impro- 
idencly iſſued, Thereupon, the return being filed, it was 
moved, that the defendant ſhould be diſcharged for the in- 
ſuficiency of the warrant of commitment, it being for trea- 
ſmable practices generally, without ſpecifying the particular 
nature of them. "The caſe was very elaborately argued. — 
Lord KER VON, Ch. J. Though experiments of this kind 
have been frequently made in courts of juſtice, they ſeldom 
lucceed. I remember when a doubt was made, * or 
not the Houſe of Commons had the power of committing 
to priſon. On that occaſion, a gentleman of great cha- 
ncter and fortune, Sir J. Phillips, who had retired from the 
bar, appeared in this court for the purpoſe of moving, that 
the perſon, who had been committed by the Houſe, might be 
charged : the Court heard him patiently, and the public, 
perhaps, were gratified with —_— the queſtion diſcuſſed; 
and though the motion was unſucceſsful, I believe the public 
were ſatisfied that juſtice was properly adminiſtered. Many 
other caſes of this kind have been agitated in this court, where 
they have met the ſame fate. That every queſtion, concern- 
ing the liberty of the ſubject, is important, I admit: but it 
does not follow that, becauſe it is important, it is difficult to 
decide, The countel, who moved to diſcharge this defendant, 

ew in a doubt, /Yhether or nat a ſecretary of flate has a 
reht to commit? for his expreſſion was, © the power aſſumed 
ty the ſecretaries of fate: but if we are to learn from the 
records in courts of juſtice, and from the received practice at 
all times, what is the law of the land, I have no difficulty in 
ſaying, that the ſecretaries of ſlate have a right to commit. 

his right was not even doubted by Lord Camden, who ex- 
preſſed as great anxiety for the liberty of the ſubject as any 
man ; indeed, it has been thought, by ſome perſons eminent 
n our profeſſion, who have conſidered the point ſince, that 
te rather overſtepped the line of the law in the cafe of R. 
. /ilkes; and certainly, if that judgment can be ſupported, 
many other caſes, that have been ſolemnly determined, cannot 
be reconciled with iĩt.— In this caſe, two queſtions have been 
made: one, I hether the late att of parliament authoriſed any 
ww form of commitment ? but that queſtion was at relt almoſt 
as ſoon as it was raiſed; the attorney-general very properly 
anitted, that that act made no alteration in the form of 
Ommtments, THE OTHER QUESTION 1S, Whether or 
wt this commitment be good at common law? To one ar- 
gument, uſed by the detendant's counſel, I cannot aſſent; 
mmely, that no point is to be conſideted as law, unleſs it has 
den made and judicially decided: if that were true, farewel 
ve common law of the land. If it were aſked, in what 
We it was determined that a limitation to A. and his heirs, 
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ives a fee ſimple, I ſhould be as unable to anſwer as Lott 
2 was when the queſtion was put to him. It is ſuffcien, 
if the point has been acknowledged. to be law at all times 
the law of the land ſtands on precedents. I will not fax, 
whether or not the number of caſes from the ſecretary 6 
ſtate's office, conſtitutes the law upon this ſubject, but the 
courſe of office, and variety of precedents acted upon, have 
been conſidered, by very able judges, as evidence of what is 
the law of the land. The commitments prior to the revo. 
lution were complained of as grievances; and, probably, 
they gave riſe to the habeas corpus act. If the inſtances f 
commitments, which have been mentioned on the part of the 
crown, had happened in the reigns of Charles the ſecond, a 
"An the ſecond, I ſhould not have relied much upon them 

ut the caſes that have been cited, happened ſince the rezolu- 
tion; a time, that Mr. J. Fs/ter, and other great men, confidered 
as an auſpicious period for this country; and when the libertics 
of the ſubject were well underſtood, and nobly aſſerted. - 
Then, let me ſee what was conſidered to be the law o the 
land at and after the revolution, and particulaily in the 
time of that great man, Lord Holt, Out of the many caſes 
that have been mentioned, I have ſelected nine that can- 
not be diſtinguiſhed from the preſent caſe, where the can. 
mitments were for K TREASONABLE PRACTICES” generally, 
and where Lord Holt, and the reſt of the Court, were bound, 
by their oaths, to diſcharge the defendants, if the commit- 
ments were illegal; and yet the Court did not diſcharge them, 
Finding theſe cafes, I wil! not now inquire whether or not 
Lord Halt decided rightly ; I have no ſources of intelligence 
from which I could make the inquiry: the records of the court 
furniſh me with the law of the not Lord Holt was a man 
above all praiſe; and he was aſſiſted by able judges, one di 
whom was Mr. Juſtice F, Powell, who fell little ſhort of 
Lord Holt himſeif. I will not overturn the law of the land, 
as it has been handed down to me: it is not for the judyes, 
who are to watch over the law, to overſet it. Therefore, 
on the authority of the precedents, nine of which are pre- 
ciſely in point, Jam clearly of opinion, that if we were 4 
yield to this application, we ſhould forget the duty we ow? 
to the public, AsHHURST, J. The concurrence of men ut 
ſuch talents as Lords Nottingham, Somers, Holt, and Cu pe, 
when acting on warrants of this kind, is nearly equal in 
authority to an expreſs deciſion on the very point. It is ra- 
ther an extraordinary poſition of the defendant's counſel, in 
this caſe, that nothing is to be conſidered as law but what has 
been ſolemnly decided; for a point may be fo clear, that it 
was never doubted; and yet, if this poſition were well founded, 
it would not be law, 8 The ground, on wat 
it is now contended, that the priſoner ought to be bailed or 
diſchargec 
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ikharged, is, that the warrant does not ſpecify what are the 
re{anable practices of which he is accuſed. Now, it is 
mite d, that a perſon may be committed for treaſon, 
ir ſuſpicion of treaſon, without ſpecifying the particular 
tinds of treaſon; and it now appears, that there are prece- 
&nts of warrants of commitment, for treaſonable practices, 
weciſely in the form ot this wa! rant, from the year 1094 to 
he preient time: men came the late act of parliament, which 
kys, that perſons detained under warrants of commitment, 
br treaſonable practicet, in the very words of this warrant, 
hal: not be bailed ; and yet, we are deſired to diſcharge this 
nſoner againſt the pc ſitive directions of the act of parlia- 
nent. I am glad, however, that the habeas corpus was 
yamed, becaule the parties have had an opportunity of can- 
afing this point of law; and magiſtrates will know how to 
zgulate their future practice by this deciſion. Law- 
ZEXCE, |. The caſe, relied on by the detendant's council, 
in Bulſtrade (1), is not law; for in a ſubſequent caſe, Dr, 
Gremille v. the College f Phylicians (2), it was holden, 


tnt the cenſors of the college were the ſole judges whether 


or not a perſon within their juriſdiction had been guilty of 
nalpraftice in phyſic. With regard to the precedents cited 
& warrants like this, I think they are deciſive of the pre- 
ent caſe. They are not to be compared to warrants ligned 
by magiſtrates, who are not of the profeſſion of the law, for 
bme of them were ſigned by perſons of the greateſt emi- 
rence in the law, and therefore they are intitled to have great 
weight, Beſides which, it appears, that ſeveral of the per- 
ons committed by thoſe warrants have been, at different 
imes ſince the revolution, brought up here, and that tlus 
Court thought they ought to be remanded, unleſs they could 
wwe ſecurity. TI cannot expreſs myſelf better, on this occa- 
on, than Parker, Ch. J. did in Sir William Wyndbam's 
aic(3), where he ſaid, It has been urged that ſome par- 
ieular ſpecies of treaſon muſt be expreſſed, and that it muſt 
are ſo much certainty as to appear to be high-treaſon to 
he Court, I think this opinion is not to be maintained, 
We preſume a magiſtrate does right, until the contrary ap- 
fears; and it has never been holden neceſſary to expreſs the 
dert act in the commitment.“ So in caſes of this ſort, it 
nat neceſſary to expreſs in the warrant the particular ſpe- 
es of treaſonable practices. PER CUR, Let the priſoner 
de remanded. 
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%) 2 Bulfrode 2 59, was a commitment of Dr. Ahh o, for ill practiſing phyſic. 
(2) 12 J 386. (3) 1 Ser, 3. 


0 04 But 


567 


568 | Commitment. 


York and Jane. But a warrant of commitment in execution, aſter conviction, te not, 
Fielding. mult ſhew before whom the conviction was, and the authority be irreg 
Mic. Ter. to convict. The defendants being brought up by habeas corpu, mitted, 
11 Geo. 3.B.R. jt appeared from the return of the governor of Tothil. fr{t loc 
5 Burr. 2034. fields btidewell, that the defendants were committed by Sir cient en 

John Fielding, knt. ONE oF His MAJESTY's JUSTICES or 

THE PEACE for the city and liberty ef Il eſtminſler, by a 

warrant, in the words and figures following:“ WesTwtIy. 

« TER, to wit—To the governor of Tothil-fields bride. 

„ well, or his deputy. Receive into your cuſtody the bodies 
te of Frances York and Jane Fielding, and others herewith The 
« ſent you; brought before me by Vm. Manning, and othe eacloſe 
„ conſtables, and [&] convicTED upon the oath of V. of the 
« Haliburton, one of the conſtables of the pariſh of St. Paul, clover 
| « Covent-Garden, for being loſe, idle, diſorderly perſons, of lately | 
| « evil fame, and common night-walkers, againſt the ſtatute, nut gu 
H « &c. them to hard labour, UNTIL the next general quarter ot con 
4 « ſeſſi-ns of the peace, therefore ſately keep in your cuſtody ; in the | 
1 cc or until they ſhall be diſcharged by due courſe of law, a right 
« Given under my hand and ſeal, this 23d day of November, traverſ 
« 1570,” The return did not add any name at all, ſubſcribed cuſtom 
at the bottom of the commitment; but the name * J. Fil- lirous | 
« ing, was ſet in the margin over the locus figilli, and (0 ! manor 
was in the original warrant, Three exceptions were taken might 
to the warrant of commitment. 1ſt. That it did not de- genera! 
| ſcribe the off-nce with ſufficient exactneſs aud particularity ; lure w 
| the epithets of looſe, idle, and diforderly, uſed in the preſenc of the 
| warrant of commitment being too looſe and indefinite. 2 ly, perion, 
That the commitment was alſo illegal, as to the time during might 
which they were to be kept in cuſtody, as it might go be- * h 
yond a month; whereas, it ought to have been for a time nt then ſt 
exceeding one month, according to the vagrant-act, 17 Ge 2 lon, & 
c. 5. ſ. 1. 3div. That the warrant of commitment did 10! * (a1 
| ſhew that Sir Fohn Fielding, who made it, was a juitic* 0 the ſan 
K peace, or had po ver to commit theſe perſons. Lord Max» laving 
| FIELD (after the caſe had been argued), obſerved, that us Ruy, : 
. was upon a conviction ; and it ought to be ſhewn, that the wwe pla 
perſon convicting had authority to convict. It is a commlt- of the 
f ment in execution; and the authority of the perſon commit- aud ni 
ting them ought to be ſhewn; whereas, here it docs not even be con 
; app*ar by whom they were convicted; it is only {aid in tt Is only 
warrant, „ brought before me and convicted.“ The net a right 
ſhew 4ig before whom they were convicted, is a groſs defect. wound 
Let them be diſcharged. —Defendants diſcharged. ** h 
Rex v. Homer, The long- ſtabliſh-dpraCtice of the court of Kings Beach, GeriTeL 
N o e „ BRN Upon an application to bail a party commute on à charge 12 
1 Cad. 295. of felony, is, that even if the commitment be regu's's t "TA 
| Court will look into the depolitions to ſee if there be à fd. KY 
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Commitment. : 56g 
t not, to bail him; and ſo if the warrant of commitment 

e irregular, and a ſerious offence be ſhewn to nave been com- 

nitted, they will not diſcharge or bail the priſoner, without 

tr{t looking into the depoſitions, to ſee whether there is ſuffi- 

cient evidence to detain him in cuſtody, 


Common. 
Approvement. 


The lord has no right under the ſtatute of Merton (1) to Duberley v. 
tucloſe and approve the waſtes of a manor where the tenants Fage « . 
of the manor have a right to dig gravel on the waſte, or take o Bong BR 
lovers there, Treſpaſs for breaking and entering a cloſe, : Ter. Rep. 394. 
laely part of a waſte in the manor. The defendants pleaded 
ot guilty, and alſo ſeveral juſtifications ; one, under a right 
of common, to which the plaintiff replied a right of approving 
iu the brd, leaving a ſufficiency of common; another, under 
a right of digging ſand or gravel upon the waſte, which was 
traverſed by the replication. The defendants alſo pleaded a 
cuſtom within the manor, that if any perſon has been de- 
lirous to approve or encloſe any part of the waſte of the 
manor, obtaining the conſent and licence of the lord, he 
might be preſented by the homage of the court baron at a 
general court; and if the homage thought that ſuch enclo- 
lure would be of no prejudice to any of the tenants, &c. 
of the manor, it hath been the cuſtom to preſent that tuch 
perſon, ſo obtaining the conſent and licence of the lord, 
might encloſe the ſaid parcel of the ſaid waſte, and a fine or 
rent hath been ſet on ſuch perſon by the homage ; the plea 
hen ſtated, that the homage had not preſented any ſuch per- 
lun, &. Replication, that the lord had a right to encloſe 
tie aid parcel under the ſtatute of Merton, and did approve 
de ſame, there being left common ſufficient for all perfons 
laring a right, &c. To this the defendants demurred ſeve- 
tu, and joinder by the plaintiff. Judgment was given for 
tle plaintiff on the demurreis. ASHUURST, J. The right 
of the lord of the manor in this caſc, is a common law right, 
aud not dependent upon any cuſtom. Every cuſtom muſt 
be conſtrued according to the ſubject- matter of it. Here it 
Is only applicable to the tena:its of the manor, It gives them 
2 11ight of encloſing under certain reſtrictions, which they 
would not otherwite have been entitled to do at all. But the 
gl here exerciſed by the lord is ſuperior to the cuſtom, and 
G&rived from the common law. BULLER, J. Theſe euſtoms 
de in favour of the tenants of the manor, but by no means 
wridge the common law right of the lord. For by the com- 
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has been extend d to the tenants under certain reſtrictions; 

and in this inſtance, the previous ſteps neceſſary to be t. ken 

were intended as a benefit to the lord, and not is a reſtrain: 

on him; for before any perſon can encloſe or take any ſteps 

towards it, he muſt firit obtain the conſent of the lord. The 

words are, © any perſon being defirous of encloſing, may 

apply to the Court, &c. fir/? obtaining the conſent of the lard.” 

Therefore, in no inſtance can the tenant encloſe without 

iuch conſent. GROSE, J. was of the ſame opinion,— 
Judgment for plaintiff. 

Sha{eſpear t. The lord of a manor, or his grantec, may incloſe and 

4 K. . approve part of a common againſt tenants having common 

6 Ter. Rep. 741.08 paſture, notwithſtanding they have alſo ſome other right 

on the common, as a right to dig ſand, &c. if he leave ſufh- 

cient common of paſture, —Replevin for taking the plain- 

tiff's cattle in Sharp Thorne Common, otherwiſe Walon 

Common, in Surrey. AvowRY, that the place where, &c. 

was formerly part and parcel of the ſaid common, but was 

lately :ncloſ.d and ſeparated from the reſt of the common, 

and is the ſoil and freehold of the defendant ; and becauſe the 

plaintiff's cattle were doing damage there, thedefendant avows 

the taking, &c. as a diſtreſs, PLEA IN BAR, that the Ac in 

guo has been immemorially part of Walton Common, and 

lying withia and parcel of the manor of Walton-upon- 

Thames; that four cloſes of land called Floyſters Roydens, 

have been immemorially within, and parcel, and a cuſto- 

mary tenement of that manor, &c, that the lords of the 

manor in 1789, by copy granted this cuſtomary terement 

with the appurtenances to the plaintiff; and that there is 2 

cuſtom for the tenants of this cuſtomary tenement, to have 

paſture on Walton Common, for which reaſon the d-tend- 

ant in his own right put his cattle on the ſaid common to 

depaſture, and the defendant wrongfully took them, &c. 

REPLICATION, that the lords of the manor in 1794, and 

before the plaintiff 's cattle were put in, &c. by leaſe and re- 

leaſe conveyed the /:cum in quo to the defendant in tee, to 

the intent that he mig] incloſe and approve the ſame ; that he 

did ſeparate and divide the ſame from the reſt of the common 

by fences, &c. leaving in the reſidue of the common 

ſufficient common of paſture for all the commonable cattle 

of the plaintiff, and of all other perſons having right, 

& c. REJolnDER, that there is a cuſtom within the manor 

tor the tenants of Floyſters Roydens tenement, to have as 

well the liberty and privilege of digging for, and carrying 

away ſand, ham, and gravel, in and from the common, as 

common of paſture there; that, becauſe the ic in g 

was ſo incloſed by fences, &c. that the plaintifi could not 

enjoy his right and liberty of digging for ſand, &c. on = 

common, 
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common, in ſo ample and beneficial a manner as he ought, 
he pulled down the fences that ſeparated the place in queſtion 
from the reſt of the common, and the fences being fo pulled 
down, and the place in queſtion remaining open and undi- 
vided from the reſt of the common, he put in his cattle to 
depaſture, &c. SURREJOINDER, that at the time of the 
incloſure and approvement by the detendant, there was left 
in the reſilue of the common ſufficient ſand, &c. for the 
plaintiff, and all others having the lame right, &c. and that 
the place in queſtion remained ſeparated and divided from the 
relt of the common, until the plaintiff of his own wrong 
pulled down the fences, and put in his cattle to depaſture, 
cc. To the ſurrejoinder there was a GENERAL DñENUR“ 
EE. On the argument, the queſtion was, wh ther when 
the tenants of a manor have a right to dig for ſand, loam, 
and gravel, on a common within the manor, the lord can 
inclole and approve under the ſtatute of Merton, 20 Hen. 3. 
„The cauſe was very ably argued, and was ordered to 
ſtand over for a ſecond argument ; but when it was cailed on, 
Lord KENMVON, Ch. J. read Lord Ch. J. Willes's manu- 
ſcript note of the judgment delivered by him in Fawcett v. 
Strickland, of which only a ſhort note appears in Com. Rep. 
577, and which the Court thought deciſive in favour of the 
lefendant in this caſe. That note being communicated to the 
cunſel for the plaintiff, he acknowledged, that he coul il not 
get over the authority of that caſe, and accordingly judge 
ment was given for the defendant, [The pieadings in Har- 
tt v. Strickland, are correctly abſtracted in Com. Rep. 577. 
The parts of Ld. Ch. J. WVilles's judgment, as applicable to 
this caſe, are as follow: „ But what the Court goes upon 
is, that this is an action brought by the plaintiff tor chating 
ind driving away his cattle, put into the defendant Strick/and's 
incloſure, to uſe and enjoy common of paſture ; and there- 
wore we think that, — $508 the nature of the plaintiff 's 
«tion, and the wrong which he complains of therein, the 
common of turbary is quite out of the caſe. For though 
lord cannot, by virtue of the ſtatute of Merton, 20 Hen. 3. 
c. 4. encloſe and approve againſt, a common of turbary, and 


lo it is expreſsly laid down by Lord Coke, in 2 Inft. 87. in his 


comment on this ſtatute, which we admit to be good law, 
vet we are of opinion, that where there is common of paſ- 
ure, and common of turbary in the ſame waſte, the com- 
don of turbary will not hinder the lord from incloſing againſt 
the common of paſture, for they are two diſtinct rights. 
doppoling one man has common of paſture, and another 
145 common of turbary in the ſame waſte, he that has com- 
u of paſture cannot juſtify throwing down the lo d's in- 
<0lure, provided there be ſufficient common of paſture left, 


*cauſe another perſon has common of turbary in the ſaid 
common. 
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common. And wherever rights are in their nature diſtinct, 
as common of paſture and common of turbary certainly are, 
we think it will be juſt the ſame, though they happen to con- 
Cur in one and the ſame perſon, as they do in the preſent 
cafe, If it were otherwile, it would be juſt the ſame in 
common of piſcary or common of eſtovers, for Lord Cute 
fays, that the ſtatute does not extend to either of them, 
And yet it would ſeem to be abſurd to fay, that a loid can- 
not incloſe againſt common of paſture, becauſe his tenants, 
or ſome other perſons, have common of piſcary, or com- 
mon of eſtovers, in the ſame waſte ; whereas, his incloſure 
may be no interruption to their enjoyment of their common 
of piſcary or eſtovers, nay probably, their common of eſto- 
vers may be better for ſuch incloſure. If, indeed, by ſuch 
incloſure, their common of piſcary, or their common of 
eſtovers were affected, or they were interrupted in the en- 
joyment of either of theſe rights, they might certainly bring 
their action, and the lord (to be ſure) in ſuch caſe could not 
juſtify ſuch incloſure in prejudice of theſe rights. And ſo 
may the plaintiff in the preſent caſe, if he be interrupted in 
the enjoyment of his common of turbary ; but by his preſent 
action he does not complain of any ſuch interruption, gor 
does he inſiſt upon any ſuch matter in his replication. As, 
therefore, his only complaint is of an interruption ot his com- 
mon of paſture, and as, by the ſtatute of Merton, the detend- 
ant Strickland might certainly incloſe part of the common, 
notwithſtanding the plaintiff's right of common of paſture, 
if he has left ſufficient common of paſture, which in the 
preſent caſe is admitted by the pleadings, we are of opinion, 
that the right of common of turbary, inſiſted upon by the 
plaintiff in his replication, is no anſwer to the defendant s 
plea ; that therefore the replication is bad in ſubſtance; and 
that judgment, ſo far as the demurrer goes, mult be for the 
detendants.”]— Judgment ſor the defendant. 


Intereſt of the Commoner. 


In the caſe of an abſolutely ſtinted common, in pou! ot 
number, one commoner may diſtrain the fupernumerary cattle 
of another. — This was an action in replevin, for diltiainmy 
fifty-one of the plaimiff's ſheep, upon a waſte or paltufes 
called Whitmanflie Down, in the parith of Odiam, in Hamp- 
(hire. The defendams avow the diſtreſs; because the de- 
fendant Harding, was intitled to a right of common, mt 
ſpect of ten acres of land in his poſſeſſion, for two s 
every acre of thoſe ten; and becauſe the ſheep wel? dog 
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mage to that right, the defendants diſtrained them, The 
plaintiff pleaded (by leave) four pleas in bar; alleging diſter- 
ent rights of common to himſelt : upon three of which pleas 
there are iſſues joined, In the fourth of them, the plaintiſf 
derives a right of common to himſelf, as tenant of eight 
:cres of — in that pariſh, with the like limitation, that is, 
f'r tus ſheep for every acre ; and being poſſeſſed of thoſe eight 
acres, he put fixteen ſheep into the common; and in that 
right they continued thereon, till the defendants wrongfully 
altrained them. To this plea in bar of the avowry, the 
deſendants (the avowants), after admitting the plaintiff 's 
right of common as pleaded by him, reply, that at the time 
of the diſtreſs the plaintiff had fixtcen theep upon the com- 
mon, over, above, and beſides the ſixteen which the detend- 
ants diſtrained; and that the detendants left the firſt-men- 
noned ſixteen to uſe the common; and only diſtrained the 
ſupernumerary ſixteen with which the plaintiff had over- 
charged it of his own wrong, and which were doing damage 
to Harding, in manner and form as aileged in the avowry : 
(which allegation in the avowry concluded“ So that Har- 
ding could not enjoy his common in fo large and ample a 
„manner as he ought.””)— To this replication the plaintiff 
demurred. Lord MANSFIELD delivered the opinion of the 
Court. Upon this demurrer the point inſiſted on, for the plaiu- 
iff, was, that the defendant Harding, having no greater intereſt 
in the place in which, &c. than a mere right of common, he could 
not law fully airain the cattle of another commoner, for any ſur- 
clarge whatſoever; but that his proper remedy muſt be either by 
a writ of admeaſurement of common, or by the uſual atom on 
the caſe. On the other hand, it was contended, for the de- 
fendants, that this being a fint-d right of common, the de- 
fendants might lawfully diſtrain the overplus. To deduce 
this concluſion it was, in the firſt place, alleged, as a ge- 
deral and eſtabliſhed propoſition, © That a commoner may 
* undoubtedly diſtrain the cattle of a STRANGER ;” and then 
it was —_ that in all /nted rights of common, the ſuper- 
wnerary cattle have u colour of right to depaſture upon the 
common ; and therefore may properly be contidered as the 
cattle of a mere ſtranger ; and, as fuch, may be diſtrained by 
any of the commoners. For this purpoſe an authority was 
cited from the year-book of the 46th of Edi. 3. fo. 12. 
Where, in replevin, the defendant pleaded firſt, „that the 
taking was in another place; and, in order to have a re- 
* turn, alleged, „that the plaintiff had common for fo 
* many dealt only; and that he put in more than he ought ; 
and therefore the defendant took the overplus damage- 
C feaſant,”” But from that caſe, no clear concluſion can be 
daun, becauſe, as Lutwyche obſeryes, in the caſe of Dix 
v. fame, 
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v. James, (1) that avowry was for damage-feafant penerall 
(that is, without ſaying “ for a damage to the plaintiff; 
« right of common ) and therefore it is more probable that ir 
was the owner of the ſoil, who made that avowry ; for, 4 
comma ner muſt avow more ſpecially. Another cafe was cited 
from Yelverton 129. (the caſe of Kinrick v. Pargiter), where 
the defendant diſtrained the cattle of the lord; ſuggeſting a 
cuſtom “ for the lord to enjoy the place in which, &c. 
« ſolely to himſelf t:/1 Lammas-day, but after that day it 
« ſhould be common for the tenants, and the lord ſhould put 
* inonly three horſes; and becauſe the lord had put in more 
than three horſes, the defendant (a commoner) diſtrained 
the overplus, as damage-feaſant. They were at iſſue upon 
the cuſtom 3 and the iſſue was found for the cuſtom againſt 
the lord, Yelverton moved in arreſt of judgment, « That 
& the defendant, being only a commoner, could not diſtrain the 
„Cattle of the lord in the lord's own foil.” But according 
to that report, Fenner, Williams, and Crook, held the diſtreis 
to be good; becau'e by that cuſtom the lord was excluded 
except for his ſtint, and all the veſture and benefit of the 
{oil belonged to the commoners; and that they had no other 
remely to preſerve their intereſt in feeding their cattle there, 
in caſe of the Jord's offending againſt the cuſtom ; and that 
the cut made the lord, in at reſpect, as mere a ſtranger 
as any other perſon ; and clearly a commoner might diſtrain 
the cattle of a ranger damage-feaſant, But the Chief 
Juſtice and Yelverton doubted ; and thought that the defend- 
ant ought to have alleged a particular cuſtom © to diſtrain 
« the cattle of the lord.” This caſe is alſo reported in Cre. 

ac. Ro. 208. But in 2 Ro. Abr. 267. (2) where the ſame caſe 
is mentioned, it is ſaid to be determined, © that this preſcrip- 
&« tion was bad; for that the lord can not be ſo ſtinted.“ What 
the real and ultimate determination of that caſe was, does 
not certainly appear: and therefore no deciſive coucluſion can 
be drawn from it. The chief argument to maintain it was, 
by conſidering the commoners as poſſeſſed of the whole vel- 
ture of the land, after Lammas-day; ſubject only to the 
lord's privilege of putting three horſes there; that is, by 
turning the tables upon the lord, and conſidering him in the 
light of a commoner, and themſelves as poſſeſſed of the foil 
and veſture during the tine preſcribed for. But as the lord 
had the land entirely to himſelf at all other times of ihe year, 
and even in the commoning ſeaſon was not totally excluded, 
the commoners could hardly have a right to diſtrain any Cat- 
tle of the lord's, when he was clearly intitled to put ſome cat- 
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f there, and (though he exceeded his number) had a colour 
o right, In the caſe of Truloct v. M hite, 1 Ro. Abr. 405, 
466. where the lord's cattle were diſtrained by a commoner, 
tie and was by the cuſtom, to be entirely Freſh every ſecond 
ear till Lady-day; and therefore, during that ſeaſon, the 
lord was totally excluded, and had ns colour for putting any 
exile there at all. But where there is ne ſuch excluyfron, it 1s 
11 eſtabliſhed (1) rule, &“ that a commoner can not diſtrain 
be cattle of the lord, for overcharging the common.” In 
te caſe of Hoddeſdon, v. Greſil, Yelv. 104. it was agreed 
by all the judges, © that if the lord ſurcharges the common, 
* the commoners can not drive the lord's beaſts out; but they 
may diſtrain the cattle of a franger, or may drive them 
out of the common.“ And the reaſon there given is this, 
ot a ſtranger has not any colour to have his beaits there.“ 
But it there be no cuſtom to exclude the lord totally during the 
commoning ſeaſon, his property in the {ſoil would at leaſt 
give him a colour for putting his cattle there: and though he 
wercharged the common, no cattle of the lord's can be 
emed freſpaſſers, or the lord a ſtranger in his own ſoil. 
The commoners, therefore, could have no authority in them- 
ſelves to take an immediate and ſummary execution againſt 
the cattle of the lord, by diftraining them damage-feaſaut, as 
they may the cattle of a /ranger who has no pretence or 
colour of right. From theſe caſes, therefore, which were 
cited for the 3 no argument can be drawn to the 
preſenc point. The caſe of Dixon v. James (which is in 
2 Lutw, 1238. and Freeman 273.) was meutioned on both 
ides, The right of common, in that caſe, was for all cat- 
tle levant and couchant upon the eſtate ; and the queſtion was, 
* Whether one commoner can diſtrain the cattle of another 
* commoner, for overcharging.” There was a rule to 
lhew cauſe why the judgment ſhouid not be arreſted, upon 
te objection, & that the commoner could nc! c:itrain a fel- 
* low-commoner's cattle,” But Freeman's report of that 
ale was cited for the defendants ; becauſe it is there ſaid to 
be agreed, © that where a commoner was entitled to com- 
mon for a certain number of cattle (as for ten, or any other 
" certain number), there if he ſurcharged, another com- 
moner might diſtrain. It is unneceſſary to give any opi- 
wn as to the commoner's right of diſtraining where the 
number is abſolutely certain; that is, where the other com- 
noner's claim is for ten, twenty, or thirty, without any re- 
(ion to the quantity of land. For, in the preſent caſe, the 
Preſcription is for © two ſheep for EVERY ACRE of land?” 
aid therefore the whole number is nt abſolutely certain ix 
ee but depends upon the number of acres which the com- 
moner 18 poſſeſſed of. Andthere is this eſſential diſtinction 
* 3 ee 
ij Vide Danver's Abr. vol, . Pl. 6. in margin ;z and the caſes there referred to. 
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ing for himſel!, in a queſtion that depends upon a more con 
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between the two caſes—that in the former, the overcharge | gueſtion, 
clear and ſelſ evident (tor, it requires no judgment or proof toc of the co 
cide whether twenty are more than ten); and in ſuch « ri ere a 
of common, there would be no colour of right for the ove; can nat d 
plus number: but in the latter caſe, where the number 9 almeafur 
cattle to be paſtured depends on the number of acres uicht opimon, 
commoner is poſſeſſed of, it requires a medium to detetm muſt hav 
the proper proportion or number of cattle, that is, an adn; | There 
ſurement of the commoner's land. And when the queſtig 1g 10 la 
depends upon a collateral fact, or upon a matter of judomnt rant an 
the party intereſted can never be a competent judge in hj [ie comn 
own cauſe. The ancient remedies for a commoner, when ſuch cult 
the common was overcharged, were theſe two (1). If the fur by treed 
common 


charge was by the herd, the remedy was by aſſiſe it by an 
other commoner, the relief was by a writ of admeaſurement. Bu 
in Robert Mary's caſe (9 C 112.), it was determined, © tha 
* an adn en the caſe would lie.” And that action may þ 
maintained, either againſt the lord, or againſt a fl/nv-cm 
moner. But in all thoſe remedies, as the lord, or the other 
commoners, have a colour of right, the queſtion, “ Whether 
he has exceeded that right?“ muſt be determined by an indif 
ferent and competent juriſdiction, and not by the commoner 
himſelf. The commoner, therefore, could not lawfully d- 
train : for, that would be making himſelf his own judge, in 
a matter that was uncertain in.itſelf; and taking an imme- 
diate execution, upon his own judgment. The /rvancy an 
cauchancy, where that is the meaſure of the commoner's 
right, muſt be tried and determined by a jury. And in the 
preſent caſe, where the number of cattle to be put on depends 
upon the number of the commoner's acres, the {ime juril- 
diction muſt decide between them, „hat number of acres 
« the commoner is really poſſefled of?“ It is, in effect. rhe 
ſame object of inquiry, as levancy and couchancy : and it 1s 
now eftabliſhed, “ that where the right of common 15, fr 
« cattle, levant and conchant, one commoner can rt 4i/fram 
&« the cattle of another, for a ſuppoſed overcharge.” Us 
THE WHOLE, the right of di/traiming ſcems to turn uno thus: 
— That wherever there is a colour of right for putting unte 
cattle, a commoner can not diſtrain; becaute it would be juilge 
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peteut inquiry: but where cattle are put upon the came. de 
aut any colour or pretence of right, the commoner may di- | 
them; and, therefore, he may diſtrain the cattle of a firangers old perſo 
But here, the plaintiff had a colo uR for putting in his cats; owners 11 
though, in fact, he might exceed the due number. He mit Wy man 
put them in under the idea or pretence of having e walk thi 
of land, than he really had. And though, in the picadingss lat ſuch 


- 


he has flated his number of acres to be only eight; Vet ts mon wit 
128 — —— — land, ſuch 
; Vor. 


(1) Bran, lib. 4. p. 222. F. N. B. 125. 
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queſtion, as to the right of diſtraining, depends on the nature 
if the common, and not on the particular facts. In cafes 
where a writ of admeaſurement lies berween commoners, one 
tan mt diſtrain the other: he can not, for his own benefit, 
almeaſure the right of the other. Therefore, we are all of 
qinion, that this diſtreſs was iilegal and bad: and the plaintiff 
muſt have judgment. Judgment for che plaintitt. 
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There is no ſuch thing as common, without Hint, belong- How ++ Stroce, 


ing to land: common belonging to land cin only be tor cattle Mic. ter. 
. : 6 Ges 3. C. B. 


2 H. 2959. 


mant and couchant thercon: alſo, if there be a cuſtom tor 
lie commoner to incloſe, and any of them do, by virtue of 
ſuch cuſtom, incloſe, the land remaining uningloſed is there— 
by tree4 and diſcharged from ſuch perions former right of 
common therein. .T his was REPLEVIN for taking the cattl: 
of tlie plaintiff: AvowRY, that the defendant took the catiie 
mage feaſant: PLEA in bar, that the place in which, &c. 
b part of Eaſtfield: that plaintiff is ſeiſed of ten acres of 
und in B. and claims common of paiture in Eaſtficld, when 
he ſame hath been ſown with corn, and it is cut and carried 
away, until it be reſown; and at a proper tine put in her 
cattle. REPLICATION to the plea in bar, that there are in 
B. two fields, eaſt and weſt fields; and that the owners 
thereof intercommon, while they lay not incloſed, for a cer- 
tain time; and that there hath been an ancient cuſtom to 
ncloſe, and ſuch incloſure is freed from common of any 
her perſon z and that the perſon ſo incloſing. thereby frees 
and diſcharges all the unincloſed land from all common, in 
relpect of ſuch land ſo incloſed; that he incloſed the piace in 
wich, &c. to which he had a right of common betore, 
whereby all the unincloſed lands were freed from his 121d 
tht of common; and that the place incloſcd ouglit to be 
ee from common of any other perſon, PlainutF REjo 19s, 
Mat the put in the cattle till the defendant took them of his 
own wrong, and traverſes the cuſtom to incloſe, &. the 
betendant SURREJOINS, and takes iſſue on the tra: erfe. —On 
le trial of this cauſe, the iſſue lying upon the detendant to 
prove the cuſtom, it was reported, by the judge, that the de- 
ſendant produced five very old deeds, and teveral other deude, 
wich proved the cuſtom to incliſe; lie alſo called ſeven oid 
Vitnefſes : three of the oldeſt proved the cuſtom to incloſe, 
0 their own knowledge, for a great number of years; and 
mt they had been told (when they were young), by very 
dd perſons then living, that it was the cuſtom for the land- 
owners in theſe fields to incloſe, and ſaid, that they thought 
ay man might incloſe his land. As to the right of common, 
walſt the lands laid unincloſed, ſome of the witneſles fald. 
at tuch owners of the unincloſed lands had a right of com- 
mon without ſtint; but that after any of them had inch/ed bie 
land, ſuch perſon had no right of comm3zn at all n te ſac! feelds, 

Vor, II. F p ; ar 
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or either of them. Another witneſs ſaid, if a man inclofe] 
all his lands in the fields, he loſt his right of common totally; 
but that if he left any bit, only an acre unincloſed, he uſed; 
enjoy his common in regard to that acre unincloſed, juſt ; 
before, and uſed to put in any number of cattle without ſin, 
Several other old witneſſes ſwore to the ſame effect; and hers 
the defendants reſted their caſe ; whereupon, the judge was 
of opinion, that the defendant had not proved the cuſtom 
which, he ſaid, was intire ; that ſeveral of the witneſſes hal 
proved, that if a man incloſed nineteen acres out of twenty, 
it was the cuſtom for him, in reſpect to the one acre not in- 
cloſed, to put on to the unincloſed lands, as many cattle a; 
he pleaſed, without flint, and as he had done before he in- 
cloſed the nineteen acres; and, therefore, the judge told the 
jury, that he thought the defendant had not proved the 
cuſtom intirely; and that if they believed the land incloſel 
in queſtion was diſcharged and treed from any perſcn having 
a riplit of common thereon, they ſhould find for the defend- 
ant; it not, that they ſhould tind for the plaintiff: wheres 
upen, the jury gave a verdit for the plaintitt.—IT was 
NOW MOVED FOR A NEW TRIAL, for the miſdirection of 
the judge: 1sT, For that the cuſtom to incloſe was fully and 
clearly proved: and 2DLy, That the right of common, be- 
fore incloſure made, was for cattle /evant and couchant, upon 
cach perſon's unincloſed lands: and this matter is not at all 
at iſſue, but is ad:nitted, on the pleadings on both tides; the 
right of incloſure, with its conſequence, viz. its being freed 
from any perſon's former right of common thereon, was tic 
only matter in iſſue; the other was a legal conſequence, and 
not traverſeable: (to wit) that the owner of ſuch incloſcd 
Lind is barred of any future right to common on the unin- 
Cloſed land in theſe fields: and what ſome of the witnelles 
ſaid of common, without ſtint, is nothing to the purpose, 
for there is no ſuch thing as common, without ſtint, belong- 
ing to land; common belonging to land, can only be for cattle 
levant and couchant thereon : that the cuſtom to inclole was 
clearly proved, as appears by the evidence before ſtated; and 
when the land is incloſed, it is freed and diſcharged from any pe 
fermer "right of common therein: AND OF THIS OPINION 
WERE THE WHOLE CoURT ; who ſaid, iſt, That the parties 
agree, by the pleadings, that while the lands in their open 
fields are unincloſed, all have a right of common for cat, 
levant and couchant. 2DLY, The cuſtom to incloſe, and that 
the land, as ſoon as, and while incloſed, is free from commom, 
is fully proved. zo, The third matter is a conſequence 
in law, and wanted no pro f, viz, that as ſoon as any perion 
has inclo'ed, hie has excluded himſelf from any right of cm. 
mon on any of the um:ctoled lands; and any jud ment gen 
upon this record, cannot be a bar to any other party VP 
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Common. 


may claim common in theſe fields, without Þvancy and 
couchancy. PER Tor. CUR. The verdict muſt be ſet aſide 
for miſdirection of the judge; and there muſt be a new trial. 


If the lord of the manor plant trees on a common, a com- Kirby et ad. v. 


moner has no right to abate them. — This was error trom the S4grove, in 
” Error, in Ex. Ch. 


a e Ea. 1a. 
treſpaſs for cutting down. the trees of the plaintiff below, zu Geo 3. 
growing in the pariſh of South Moreton, in the county of! Pet 54: 13. 


court of King's-Bench (1). Ihe declaration there was in 


Berks. Plea : that the trees grew in a certain common 
held, and that the defendant was intitled to common of paſture 
for his ſheep, levant, and couchant, throughout the ſaid com- 
mon field; and becauſe the ſaid trees, at the time when, &c. 
had been wrongfully planted, and were wrongtully growing 
vpon the ſaid common field, incumbering the fame, and da- 
maging, &c. ſo that the defendant below could not, without 
cutting down the ſame, enjoy his common ef palture 7 fo 
ample and beneficial a manner as he atherwije might and ought 
ts have done; he, the defendant, cut down the taid trees, &c. 
Replication : that the ſaid common field, whereon the trees 
were growing, was parcel of the contiguous manors of 
Sandeville and Bray, in the county of Berks, and of the 
waſtes thereof; and that the plaintiff below was {ord the 
maners, and that he planted the ſaid trees, &c.: to which, there 
was a general demurrer and joinder; and judgment for the 
plaintiff below. EVE, Ch. J. pronounced the judgment of the 
Court: A tree is not an erection on the ſoil; it is the very 
fruit and produce of the ſoil; it is part of the foil and free- 
hold itſelf: And does it not paſs as ſuch? In public ways, 
youmightabate a tree, becauſe it would nece/arilybe a nuance. 
But in caſes like the preſent, it will be a nuiſance or not, ac- 
cording as it injures the eaſement or not. This cafe has 
been argued as if it were a caſe of approvement under the 
ſtatute of Merton; but, in fact, it is no ſuch thing. "The 
right here exerciſed by the lord, is an original right in the 
loul, prior to that of common, which is only concurrent with 
*. But where there is a right of common, the lord's right 
mult be ſo exerciſed as not to injure the commoner. f the 
— uſe it as to DESTROY the eaſement, ſuch an aft winld be 
conſide red as a nuiſance, and abatement. If the eatcrnent be 
ured to a certain degree only; or it it may be a queſtion, 
whether injured or not, in the nature of things, it cannot be 
« ſubject of abatement. The eaſement in queſtion, is a 
git of paſture over the whole ſoil, conſiſtent with a free 
warren in the lord, and, as I think, with a right to plant. If 
the eaſement he injured, the commoner may bring his action, 
and have ſatisfaction in damages. Even where the right of 
ammon is totally deſtroyed, and the commoner may, g2ne- 


—— — — — 3 


(1) See this caſe alſo in vol i. p. 213. 
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rally ſpeaking, abate the nuiſance ; yet, if he cannot abate i 
without intertering with the right of ſoil in the lord, he muſt 
not purſue that remedy. Abatement ought to be allowed in 
very few caſes ; for the abator is judge in his own cauſe, The 
juſt meaſure of damages ſuſtained will be beſt found by an 
action. Unleſs the cleareſt analogies compel us to pronounce 
in favour of abatement, there can be no reaſon to ſtrain 1 
point in order to give that remedy. It is a remedy, in addi- 
tion to that given by action, IE ought to be allowed but 
ſpa ingly.— Judgment affirmed, 
Scholes v. Har- Common for cattle, /evant and couchant, cannot be claimed 
greaves, by preſcription, as appurtenant to a houſe without any cur- 
8 nr tilage or land. This was an action upon the caſe, for dif- 
5 Ter, R. 46, turbing the plaintiff 's right of common. At the trial, it ap- 
pcaſed that the plaintiff, who claimed the right of common 
in right of a meſſuage, for all commonable cattle, levant and 
cauchant, was the owner of a ſmall houſe, wherein he carried 
on the trade of a butcher. The houſe had neither land, cur- 
tilage, or /table belonging to it, but under the ſhop wind:w was 
a fheep- hold, which could contain four or five jheed at a time, 
but neither horſe or bullock could be kept there. About fixt; 
years ago, the plaintiff 's father, who occupied the ſame houſe, 
exerciſed the right of common claimed; but he always oc- 
cupied ſome land contiguous, together with the houſe in 
queſtion. The preient plaintiff occupied nothing but the 
houſe, but he had alto uſed the common, by turning out upon 
it, till the morning, tuch ſlicep as he did not kill the preced- 
ing day. The diſturbance was proved. But Lord Keny! 
being of opinion, that no lvancy and couchancy were proved, 
as ſtated in the decliration, which he held to be neceflary, 
and that the plaintiff could not claim ſuch @ right of commer: 
in reſpett of a houſe only, without land, nonſuited the plaintiff, 
A r: le having been obtained, to ſhew cauſe why the noniuit 
ſhould not be fet aſide, and cauſe thewn, Lord KENVOx., 
Ch. J. I have always underſtood, that the levancy and couch» 
ancy mull be proved, by thewing that the party, claiming the 
right, was in poſſeſſion of ſome land, whereon the cattle 
might be levant and couchant, Lewvancy and couchancy ane d 
mode of admeaturing the common: but how can the number 
be aſcertained, where common is claimed, as in chis cate, 
for ali commonable cattie (r)? On that cround, | nonſuited 
the plaintitt, and 1 fee no reaſon now to alter that opinion. 
It was a meie hole, 


OO II 


— 


—— — 


(1) In Ri A v. Hail. 1 Lord R y. 726. it was ruled, by I, that f a man 
pretcriby for con mon, . /ertarn nunby of catt le, a> ppurtenant. exc. | 0 
ne ceſſar j o raterial to ſhew they wee /er1irt ard cn ut, becauſe it 15 "0 | 
d ce to the cc e of the foil, for that the number 1. Jes tanta; and Id. Us! 
Ha- /, : Lev. 67. 
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The right of common was claimed for all cattle; and it was 
expreſsly proved, that no horſe or bullock could poſſibly be 
kept here. BULLER, J. The only queſtion is, What is 
meant, in the caſes, by the words meſſuage and cottage, an- 
rexed to which was the right of common claimed? For in 
ill of them, the Court ſay, that they will intend that land was 
included therein. And that it is Heceſſary there ſhould be 
ſome land annexed to the houſe, is clear, from conſidering 
what is meant by le y and couchancy ; it means, the poſ- 
{on of ſuch land as will keep the cattle claimed to be com- 
moned during the winter; and as many as the land will main- 
ain in the winter, fo many ſhall be ſaid to be want and 
auchant. It was ſo determined by Lord Cote, as appears in 
Ny 30. In Emerton v. Selby, the Court held the prefcription 
coud, for common appendant to a cottage, becauſe a cattage 
cmtaineth a curtilage ; and to make it a lawful cottage within 
me 31 Elix. c. 7 (1). there muſt be four acres laid to it, So, 
in the caſe in Brownlgw, the Court ſaid, © it ſhall be intended, 
that there was a curtilage belonging to the houle ; and the 
kvancy and couchancy ſhall be intended thoſe beaſts which are 
nourithed and fed upon the land, and may there he in ſum- 
mer and winter.“ Indeed, in Yaugh. 253. it was ſaid, that 
common cannot be claimed for cattle, l-vant and couchant on 
a neſſuage. That is right, if by meſſuage he meant only a 
byſe : but all the other caſes procecd on the ground, that 
alter verdict, land ſhall be underſtood to be included in the 
term meſſuage (2). GROSE, J. of the ſame opinion, Rule 
Alcharged (3), 


In caſe for a ſurcharge of common, the plaintiff nee] not Wells v. Wat. 
ling, Mic. Ter. 


19 Geo. 7. a © 
m- 2 Bla l. R.. 
an action 1233. 


ſhew that he turned on any cattle of his own, at the time 
of the ſurcharge z but only, that he could not 7 his com- 
mon ſo beneficially as he ought.— On the trial o 

on the caſe, there was a verdict for the plaintiff, ſubject to 
the opinion of the Court : the plaintiff declared on a right 
of common for his ſheep, levant and couchant, but that the 
befendant, on the 1ſt of January, 1777, wrongtully turned 
zoo ſheep on the common, whereby the plaintiff could not 
enjoy the benefit of his common, in ſo ample a manner, &c. 
There was a ſecond count, in which the plaintiff preſcribed 
tor his ſaid right of common : and a third and fourth, in 
which the defendant was charged with ſurcharging the com- 


mon with more ſheep than he ought to have done. — The 


phintiff proved, that his farm conſiſted of three hundred 
res: that the defendant's farm conſiſted of thirty-two acres 
only: that the plaintiff, and thoſe whoſe eſtate he had, uicd 


(1) But that ſtatute has been ſince repealed by ſtat. 15 Ges. 3. c. 32. 
(2) Vid. H:ckley v. Lamb, 1 Lord Raym. 720, 
(3) Vid, Bull, V. P. 59. 
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to turn on from one hundred to three hundred ſheep every year, 
but there was no evidence given whether he turned vn any in 1577. 
but it was proved, that the defendant turned on above on 
thouſand ſheep beſides lambs. DE Grey, Ch. J. It is ma- 
terial for the plaintiff, and he muſt ſhew, that he could n 
exeicile his right tam amply modo, 8c, This has been bah 
laid in the declaration, and alſo proved by conſequence; (or 
every unlawful ſurcharge 1s pro tanto a diminution of the right 
and profit of every commoner. [It is certainly neceſſary, 
that che plaintiff receive ſome actual injury, in order to main- 
ta in this action; but it is laid down in Mary's caſe, g C. 119, 
that the plaintiff muſt ſhew the injury to be ſuch 9% nr 
potuit habere : the queſtion is merely upon the nature of the 
defendant's act, and the greatneſs or ſmallneſs of it. not on 
the plaintiff's exerciſe of his right: it is ſufficient if the rig)! 
be injured, whether it be exerciſed or nat. GoVvLD, J. The 
injury conſiſts in preventing the enjoyment of the :ommon, 
tam amplo meds, It appears from 2 Brownl, 140. that an 
action hes for this damage, let it be ever ſo minute. BLack- 


STONE, I. An action onthe caſe lies by one commoner azain{t | 
7 — 


another, for a great and exorbitant ſurcharge, which is proved 
to be the preſent caſe. It amounts to a kind of iin, and 
probably was ſo in the preſent caſe; for when the defendant 
had ſo groſsly ſurcharged, the profit of the common was 
gone; and it was in vain for the plaintiff to turn in at- 
terwards. Any act that will ground a per guad, and lesen 
the profit of the common, will ſupport an action againſt the 
commoner; any act that totally deſtroys the herbage, as feed. 
ing a common with rabbits, will ſupport an action againſt 
the lord: nor do I fee any thing ſingular or repugnant to 
this in Mary's caſe; the commoner, ſays the book, muſt 
ſhew, that © proficium communi ſue per totum id tempus ami/it, 
& or that he could not have his common in ſo beneficial a 
« manner as before.” It is not neceſſary, that he ſhould 
have loſt his common, but only the profits of his common; 
that is, that he could not take them ſo well as before.— 
Nares, J. In the caſe of the Dippers at Tunbridge-IFelis, 
2 IV ils. 422. it was held, that a probable damage is a ſuth- 
cient injury on which to ground an action.ä—PFR Tor. 
CUR, Judgment for the plaintiff, 


Common-Law. 


The common law, now ſo called, is founded on the las 


Tavlo-, Ea. Ter, of nature and reaſon, Its grounds, maxims, and a 
are derived from many different fountains, ſays Juoge na - 
(L2G 


„ Geo. 3. ER 
« Burr, 2243 
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vidge (1), in his Engliſh Law ver: from natural and moral 
philoſophy, from the civil and canon law, trom logic, from 
the uſe, cuſtom, and converſation among men, collected 
out of the general diſpoſition, nature, and condition of hu- 
man kind. He ſtates, the ſeveral maxims and yrounis; 
and the particular heads from whence tiiey are divided: and 
he places under the head of moral philoſophy, a maxim ot 
lie common-law as borrowed from thence, guod tibi fieri nan 
vis, alteri ne feceris. That which is now called the common- 
aw of England, was made up of a variety of different laws, 
enacted by the ſeveral Saxon kings reigning over diſtinct 
parts of the Kingdom; which ſeveral laws affecting thoſz 
unly parts of the Englith nation, were reduced into one 
body, and extended equally to the whole nation by king 
Alired, and it is the:etore properly called the common-law 
of England, becauſe it was done ut in jus commune tot ius gentrs 
tranfiret, But it had an ancienter original than Edward tha 
Confeſſor; and was as firſt called tlie file right, or people's 
right (for it is plain it could not be called the common-taw 
in Edward the Confeſſor's time, for then they ſpoke Saxon; 
nor in William the Conqueror's time, for then they ſpoke 
French), but it received this name when the language came 
to be altered; and Lord Coke ſays (2), “the common-law 
5 ſometimes called right, common right, common juſtice,” 
The common-law, fo formed and named, is univerſally com- 
peheuſive—jubens honeſta; prohibens contraria : its precepts 
ae in reſpect to mankind, hone/te vivere, alterum non ledere: 
ſuum enigue tribuere, The common-law being founded on 
ſuch principles, a remedy by action upon the caſe is given 
fur any wrong or grievance that the ſubject may ſuffer from 
a {pecial invation of his right; for that fort of action var ies, 
Jays Lord Coke (3), according to the variety of the caſe. 
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Where ſeveral bills of lading have been ſigned of different uti ak 
. Ball, Ea. Ter. 


mports, no reterence is to be had to the time when they were Ce 


lyne! by the captain; but the perſon who firſt gets one of, q 
them by a legal title trom the owner or ſhipper, has a fight 
o the confignment. And where ſuch; bills of lading, though 
Atferent upon the face of chem, are conſtructively the ſame, 
and the captain has acted bend fide, a delivery according to 
luch legal title will difch irge him from them all. —This was 
rover tor fiſty hogtheads, and one hundred and twenty tierces 
ot ſugar, a thirty puncheons of rum. —On a motion to 
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ſet aſide the verdict which had been given for the deſendagt in 


this cauſe, and to grant a new trial. The judge before whom 
the caule was tried, made the following report —The quel- 
tion ariſes upon two bills of lading, ſigned by the de fendam. 
who was captain of the ſhip Tyger, under one of which 
bills of lading the plaintiffs claim.—Thompfon, the ſhipper 
of the goods in queſtion, was a conſiderable plinter in the 
iſland of Jamaica, and correſponded with Fatirbrather, 2 
merchant reſiding at Liverpool, 

Auguſt, 1784, Farrvrother had aCted as the general agent or 
conſignee of Thompſon, but from that time his general aperc; 
ceaſed, in conſequence of a power of attorney to Dzr:t; 
Thompſ;n and Bromfield, which ſuperſeded his authority, 
From that time, whatever act was done by Fairbrother on 
behalf of Th-mpſon, was by virtue of a fpecial order or 
commiſſion for that ſpecific purpo'e. The 1 bove-mentioned 
power of attorney to Dorothy Thompſon and Bron field, au- 
thoriſed them to raiſe money for the uſe of Thompſon, hoi 
affairs were then much involved, and to make à mortgage upon 
his eftate in Jamaica, It likewiſe empowered them to ente. 


into any con ract that they thou!d think fit for conſigning an! 


ſhipping any ſugar or produce made on any of the plantatinns, 
At the time that this power arrived in-England, T 
was indebted to the houſe of Caldwell and Company, the 
preſent plaintiffs, who were merchants of Liverpool, in the 
ſum of 4000. By way of a ſecurity for this debt, Doretty 
Thompſon and Bromfield gave the plaintiffs a mortgage, dated 
the 20th of March, 1785, for 7oool. upon the plantations 
in Famotce, and likewiſe entered into a covenant for the future 
c,rfignment of Thompſon's ſugars te them. —By a ſubſequent 
indenture, dated 10th of May, 1785, and executed between 
the ſame parties, aticr reciting the above-mentioned mon- 
gage, it was declared, “ that whereas the ſum of 40000. or 


« tizereabouts, part of the ſard ſum of 7oool. at the time of 


the execution of the ſaid indenture, was actually owing by 
the ſaid J. P. Thampſon to the ſaid C. Cald:vel! and Com- 
„ pany, for which they have the bond of the ſaid 7. P. 
*® Thomtſon and others, and the further ſum of 100. has been 
e alſo advanced to the ſaid J. Bromfield, as the attorney ot 
« the ſaid 7. P. Thompſon, and the remainder of the ſaid {um 
« of 70007. was intended to have been fo advanced ; but 
„ doubts having ariſen as to the force and valutity of the 
« power of the jaid 7. Brenfield, to charge witl ettect the 
« ſai] plantation and premiſes, and it being uncertam wen! 
ſum of money the ſaid plantation and premiſes ate Acad 
c mortgaged tor, and what other circuinſtances allech the 
* ſame, it has been agreed, that the ſaid indentures of Eu 
& and releaſe (meaning the before-mentioned mortgage) M m 
be tent out to Jamaica, to the corge{pondeut of ihe 141 
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« Charles Caldwell and Thomas Smyth, to be recorded in the 


„aid ifland, and for information how the ſaid eſtate is af- 
« ed by former incumbrances; an! that fo ſoon as the 
« {id plantation, lands, and premiſes, are effectually made 
« liable to the payment of the ſaid ſum of Tool. and in- 
« tereſt, according to the terms of the ſ:id indenture of re- 
« eaſe, and the ſaid Charles Caldwell and Thomas Smyth, are 
« well ſatisfi d that the ſame are god and ſuffi ient ſecurity 
« for the ſaid ſum of 70 ol. and intereſt, and are alſi ſatiſ- 
fad that the ſaid Thomas Pep er Thom plon will confign the 
duc of the ſaid plantation to th ſaid Charles C.ldwell and 
„Thomas Smyth, according to the terms of the ſaid indenture 
6 of rel:aſe, then, and not until then, the ſaid Charles Cald- 
% well and Thomas Smyth are to advance unto the ſaid Thos. 
« Bromfield, as attorney for the ſaid T homas Pepper Thompſon, 
# the remainder of the ſaid ſum of 700ul.;z and in the mean 
time, no intereſt for more than is, or may be actually ad- 
* yanced, is to be charged or payable, But it is fully under- 
« food amongſt the parties, thit the ſaid Charles Caldwell and 
* Thomas Smyth are not to be under any obligation of ad- 
* ranicing any more money than they have done already, 
« until they are fully ſatisfied with the propriety thereof, and 
& ar2 Content to do ſo.” - At the time this indenture bore 
fate, the houſe of France and Company, merch.nts at Li- 
perpool, were alſo creditors of 7hompſon to the amount of 
Jocol. tor money advanced to him tome time before through 
the hands of their agents in Jamaici, Mieſſis. Coppell and 
baldwin ; and Thompſon, to diſcharge this demind, Had drawn 
wo bills of exchange, beariag date the 28th of July, 1784, 
uon Dorothy Thompſon and Thomas Bromfield, pavable at 
ninety days ſight, in favour of Meſſts. Coppell and Goldwin, 
io indorſed the ſame to the order of France and Company.—- 
On the 6th of December, 1784, Ihampſan wrote a letter 
to Fuirbrother, from Jamaica, wherein he ſavs, & I have 
* the moſt pleaſing proſpect of a crop, wich, avoi ling ac- 
* cidents, I hope will enable me to take up th /- heavy 
* bills when due, which my ſiſter { Dor»thy Thompſon) will 
* inform him of, and for which 1 Hall hip 209 cats an the 
Inger, Capt. Ball, who expects to tail in all next mont.“ 
On the 23d of Jan. 1785, ſhomfſon wrote another letter to 
Fairbrother, from Jamaica, wherein he ſays, We are 
making fine ſugar, and a large quantity of it. 1 hope you 
* will make Meſſrs. Caldwell and Company fatisfid, until [ 
" have the pleaſure of ſeeing tlem. On the 1 5th of March, 
12:mpſon wrote t. Fairbrother, from Jamaica, © I ſhail have 
en board the Tyger one hundred and ſeventy hox{heids 
and tierces, and thirty puncheons, moſt of which are al- 
* Trady on board. She will fail the beginning of April.— 
N. B. With reſpect to inſuring what I thall have on bo ird 

« the 
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te the Tyger, I ſhall leave it to your own option. Should 
« ſhe be long on her paſſage, you might get inſurance for 
«* 2000). as we could not well bear a loſs juſt now.” --On 
the ſame day on which the laſt-mentioned letter from Jamaica 
was written to Fairbrother, he, being applied to by Meflrs, 
Caldwel and Company for payment of Thompſon's debr, „rute 
the following anſwer to them: * Meflrs. Caldwell and Co, 
© in conſequence of your application to me for money on 
* account of Mr. Thompſon, I am ſorry to inform you, tat 
I have nothing wherewith to pay. A letter from that 
« gentleman acquaints me, that he will ſhip two hundred eaſs's 
« of ſugar and rum on bard the Tyger, Capt. Ball. I will 
be obliged to you if you will order inſurance on chu ſe 
goods. Liverpool, 15th of March, 1785;.“— On the 15th 
of March, 1785, the defendant ſigned the bills of lading in 
queſtion, —One of theſe bills of lading for the whole cargo, 
which was acknowledged to have been the firſt ſigned by the 
defendant, was to deliver to Meſſrs. Thompfon and Fairbrither, 
or their aſſigns; this was indoried by Thompſon in Jamaica, 
and ſent by him to Fairbrother in England, where it arrived 
on the 20th of May, incloſed in the following letter: © Ja- 
% maica, 18th of March, 1785; I ſend you encloſed a bill 
* of lading for what goods I have got on board the Tyger, 
& This will acquaint you of my being obliged to aſſigu the 
« other bills of lading to Coppell and . for the ſe- 
« curity of the payment of the bills drawn in their taveur, 
« &c.“ — A ſhort time after the receipt of this letter, Fah- 
brother indorſed the bill of lading above-mentioned to Meflis, 
Caldwell and Company, the preſent plaintifts, who, after 
they were in poſſeſſion of it, advanced two ſums, amount- 
ing together to 21g. 13s. 8d. for the uſe of T7 hompſon.— The 
other two bills of lading for different parts of the cargo, 
making up the whole together, were to deliver to the order 
of the ſhipper or his aijſhigns, and indorſed by 7 þ:mp/on, as 
follows: „Deliver the within to Mefirs, 7hompſcn and Fair- 
« brother, provided they engage to pay the net proceeds to 
« Meſlrs. France and nephew, otherwiſe deliver them to the 
order of James France, und nephew, on account of Coppert 
& and Goldwin,””—Thele laſt bills of lading had been deli» 
vered into the hands of Coppell and Goldwin, by Thomp)/on, at 
the time when he wrote the letter of the 18th of arch, 
1785, to Fairbrether, as appeared by that letter, and were 
afterwards received by France and Company, on the (11 0! 
June, 1785, in a letter from Meſſrs. Coppell and G9iam:", 
dated the 16th of April. Captain Ball. the defendant, .. 
rived at Liverpool on the 19th of June, 1785, having on 
board his ſhip the goods in queſtion, —The day after dus a. 
rival, the plaintitts demanded the goods of him, when he aC- 
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ner the goods without the conſent of the owners of the 
hip, who were France and Company.—On the next day, 
te plaintiffs faw France, and repeated their demands, ten- 
bring at the ſame time all charges of freight, &c. France 
kd, that neither he nor the captain would deliver the goods, 
neſs upon a promiſe that the net proceeds ſhould be paid to 
lim. This was refuſed by the plaimiffs.— THE JUDGE 
ten obſerved, that on the trial ſeveral points had been made 
by the plaintiffs ;—1ſt, That the c iptain had no right to re- 
un the goods in queſtion, for that he was liable in an action 
if trover on che bill of lading ſigned by him. — But in anſwer 
o that, he had conſidered this in reality as an action between 
be plaintiffs and France and Company, and that the defend- 
art, who was captain of the ſhip, was merely a truſtee for 
me or the other, and was indemnified in the mcan time. 
That he was in a ſimilar fituation to a ſheriff, when con- 
mary demands are made by the afſignees of the bankrupt and 
acrediror claiming under an execuuon.—2dly, It was inſiſted 
hat the defendant had done wrong, in refuling to deliver the 


gol accorving to the firſt bill of lading figned, by which he 


ud bound himlelſ,—As to this point, he had left it to the 
jy to conſider under the particular circumſtances in which 
al the parties ſtood, He had repreſ-nted to them, that the 
ends t was maſter of France and Company's thip, and 
ws charged to deliver the goods to them by Coppell and Gold- 
uin. — Init the conduct of Fairbrather was, in ſome degree, 
capable, in aſſigning the bill of lading over to the plaintiffs 
mnedately after he had received it, againſt what he knew 
o be the deſign of his principal. And that as the plaintiffs, 
ad Frunce and Company, were both fair creditors, and hn 
fe holders of the bills, he who had firſt got poſſeſſion by a 
cdu title ought to be preferred; and that for this purpoſe the 
poleſion of Coppell and Goldwin was to be conlidered as the 
polſeſſion of France and Company.—3dly, It was objected 
lt France and Company were not creditors of T hompſon, 
if*cauſe the bills of exchange were not due, and therefore 
but hey had no equitable lien on the goods. —But that was 
awered by ſaying, that the contideration for thete bills had 
actually been advanced by France and Company.—4qthly, It 
Ws inliſted that the conſignment of theſe goods was hound by 
de mortgage to the plaintiffs, executed by Bromfeld, under 
lit power of attorney, —T his was anſa cred, by faying that 
de mortgage did not affect this tranſaction, being ſubſequent 
a point of time. That at all events, it was only a cove- 
nt which bound the covenantor perfonally,—Urder theſe 
rections, the jury had given their verdict for the defendant, 
which he had no reaſon to diſapprove.—On ſhewing cauſe 
CUrſt the rule, the counſel for the defendant directed their 
ume nts to two grounds, on one of which they ſuppoſed _ 
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the plaintiffs meant to rely.—1f, That the bill of lading in- 
dorſed to them, being actually n before the other, veſted 
ſuch a property in them, is cnghied them to maintain this 
action.— Or, 2dly, That under the agreement to conſign to 
them in the mortgage-deed, they had a right to theſe good. 
PER CU RIAN. There is no reaſon for ſaying that either 
the plaintiffs or France and Company are not equitable 
holders of the ſeveral bills of lading; and when equity is 
equal between the parties, a legal title muſt prevail, This 
reduces the queſtion to a mere point of law. — Tux riger 
OBJECTION taken was, That the defendant had no nieht to 
withhold the goods after demand made by the holder of ts 
bill of lading.— The anſwer given to it was, that he was in 
demnified, and that it ought to be conſidered as an action 
between the plaintiffs and France and Company. But . 

doctrine of indemnity does not apply to ſuch cafes 28 
cheſe. Beſides, it always applies againſt a deiendant, and 
not for him. If it appear that a defendant ſtands in the 1; 

of a third perſon, he thall not be permitted to avail himicit 
of any objeCtion againſt the merits of the cafe, which 
ſuch third perſon could not have availed himſelf of. — Tur 
SECOND OBJECTION was, That as there were different 
bills of lading, the defendant was bound to deliver the cargo 
according to the firft bill of Iadirfy actually ſigned, Which 
being the real point of the caſe, we ſhall reſerve it till laſt, — 
THE THIRD OBJECTION was, That as the plaint:fts and 
France and Company were bord fide holders of theſe bills ol 
lading, they who firſt got poſſeſſion, as between the!2 particy, 
were to be preferred. But bare poſſeſſion conveys no dite, 
as between perſons claiming under different rights. Thi 
queſtion here is, who has the legal title? For the perton 
who tirſt gets poſſeſſion under the legal title muſt prevai.— 
THE FOUKTH OBJECTION was, That France and Com- 
pany were not creditors to Thompſon at the time that the bil 
were indorſed to them. But that is not ſo. For they ſtood 
in the ſituation of payees of the bills of exchange, #0! 
which they had given a valuable conſideration, THE LAST 
OBJECTION was, That the plaintiffs were entitled under the 
covenant contained in the mortgage to conugn to them, 
The anſwer given to that was right; that the mortgage hd 
nothing to do with tis queſtion, It was ſublequent to it 
tranſaction; and belides, it was only a covenant to cone, 
which could not bind third perſons —Now As To Tr 
»RINCIPAL POINT, It is material to contider the nature 0! 
a bill of lading. It is an acknowledgment unter the hay. 
of the captain, that he has received ſuch goods, which x 

undertakes to deliver to the perſon named in that bi of d- 
ing. It is aſſignable in its. nature; and by indoriement © 
property is veſted in the aſſignee. It is no clear:y leide, 
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ing in. WY tut goods at ſea may be ſo aſſigned,, This doctrine is laid 
veſics WY nn in Evans and Marlett, 1 Lord Ray. 271. and is re- 
in this WY cognized by Lord MaNnsFieELD in Hrigbt and another v. 
gn o Canpbe!! and another. 4 Burr. 2051. (1).—lc is argued that 
goods te captain muſt be anſwerable at all events in this action, 
either kcauſe he ſigned the firſt bill of lading to the order of 
uitable Turpſon and Fairbrother, who indorſed it to the plaintiffs. 


But it is very material to conſider who Fairbrether was. 


UILY Is 

This He had no intereſt in theſe goods; and he was known to 
FIRST ll the parties to be the agent of Thompſon. Then Fair- 
allt to uber muſt be conſidered as Thompſon himfelf. The bills 
of te  lading were all to the order of Th:mpſon. he had then the 
45 in ſolute controul over the goods, and might have unſhipped 
action dem if he had ſo pleaſed. So that they are not like goods 
ut tl conſigned to a» third perſon, for they remained under the 
les 23 power of Thompſon all the time till he indorſed the bills ot 
b, and ading, If Thompſen and Fairbrether are to be conſidered 
pla 3 the ſame perſon, it is the ſame as if the bills of lad- 
imc ig were to the order of Thempſan alone. Then tlie 
which WW queſtion is, who has the prior right under him ?—lIt was 
Tur dd by the plaintiffs counſel, that the defendant was the 
erent went of France and Company, and that they muſt be 
cargo axen to know what he did; but that makes againſt the 
which plaintiffs; for at the time when Thempſon aſſigned the two 
aſt.— bils of lading to Copell and Goldwin, the defendant knew 
s and that he had the other in his hands, and could not therefore 
ulls of ure aſſigned it to any other perſon. The defendant ther. 
artics, acted fairly, and it could only happen by the ſubſequent miſ- 
| title, conduct of Thompſon, namely, by his afterwards indorſing 
The one of the bills of iading to another party, that any difficulty 
xerfon culd ariſe, -Then the queſtion is, Whether this bill of lads 
ail.— ing, being made in favour of Thompſon and Fairbrother joint- 
Com- h can he diſtinguiſhed from one made in favour of Thomp- 
e ills jm only ? I think it cannot, becauſe Fairbrither was known 
ſtood o the parties to be the agent of Thompſon, — As therefore thi; 
„ for tranſaction is to be conſidered in the {ame light as if all the 
LAST bs of lading had been made to the order of Thompſon alone, 
er the ow does the queſtion ſtand as between the plaimiffs and 
em Fraxce and Company ? Both parties claim under Thompſon - 
e Had b France and Company have the firſt legal right; for two 
0 tis bl' of lading were fir indorſed to them, and the letter 
wg! vnich conveyed the other bill of laing to Fairbrether ap- 
THI ed him at the ſame time of this indorſement. (2) Rule 
re Ulcharged, 

hat . The indorſement and delivery of a bill of lading to a cre- Hibbert g . 
mY ar primd facie, conveys the whole property in the goods Cate Ea Ter. 
[ads 27 Geo. 2. B. R. 
_ | t Ter. RA. 747 
_ 0 = this under Title Fac ron. 

N % d ef. Hibbert v. Carter, and Lilbarre v. Maſor, ants, 
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from the time of its delivery. But if the intention of 7, 
parties appear to have been only to bind the net proceed ; 
caſe of the arrival of the goods, then an inſurance made 6 
account of the indorſer, after ſuch indorſement, is cool. 
— This was an action upon a policy of affurance on _ 
on board the ſhip Devonſhire, at and from Jamaica to Lon— 
don; which inſurance was ſtated upon the head of the pg. 


licy to be made © on account of Robert Kerr, ſq.” Tel 


plaintiffs were merchants in London, and the general con. 
ſignees of Kerr, who was a planter in the iſland of Jamaica 
They were in the conſtant habit of procuring inſurance up 
on his goods as ſoon as they received advice of their being 
ſhipped. On the 23d of December, 1782, the plaintiffs rc. 
ceived advice from Kerr of his having ſhipped ten hogſhezd 
of ſugar on board the Devonſhire; in which letter, dated 184 
of October, 1782, was contained a general direction to infſu1; 
whatever goods were ſhipped by him. The inſurance was 
immediately effected; but in the month of November, be— 
tween the time when the order was ſent and the time when 
the defendant ſubſcribed the policy, Kerr had indorſed the 61! 
of lading to one Dellprat in Jamaica, to whom there was an 
arrear of intereſt due upon mortgage on Kerr's eſtate in that 
land. The plaintiffs had notice of this indorſement, after the 
inſurance was made, by a letter from Kerr to them, wherein 
he informed them, that he had been obliged to aſſign the bills 
of lading for the net proceeds to Del/prat. The bill of u, 
as it originally ſtood, expreſſed the ſugars to be ſhipped on acc 
and riſt of the ſhipper, and directed the delivery to his order, 
or that of his aſſigns; the indorſement was in the following 
terms: © deliver the above ſugars to Mr. ann Hodzſon, fa1 
account of S. Dellprat,” ſigned & Robert Kerr.” The ſhip 
was loſt in the courſe of the voyage. At the trial of tie 
cauſe at the laſt ſittings at Guildhall, before BULLFR, |. thc 
plaintiffs reſted their caſe here, and contended that upon 
theſe facts they were entitled to a verdict for the amount 0 
the inſurance. On the other hand it was objected, that Kerr 
having aſſigned the bill of lading before the inſurance was 
actually effected, the averment in the declaration, that thee 
ſugars had been inſured en his account, was not true, for 
had not then any infurable intereſt remaining in him, ctbe 
entire property in the goods having paſſed out of him by the 
aſſignment of the bills of lading, which operated in this in. 
ſtance as a payment. The judge being of this opinion, up: 
on the general ground, that the indorſement of a bill of lac 
ing paſſed the whole property, would have nonſuited the 
plaintiffs ; but it appearing that the defendant had neglecte 
to pay the premium of twenty guincas into court, the plan. 
tiſts took a verdict for that ſum. Upon a motion on d 
part of the plaintiffs in this term for a new trial, it was © 
tended, that the ycrdict ouglit to have been taken for the 
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fm infured. The Court, upon this occaſion, were all clearly 
of opinion, that where a bill of lading is taken by a credi- 
wr as a ſecurity for his debt on his own account, the whole 
property paſſes by tlie delivery, and is to be conſidered as a 


of {14 
ceds if 
ade or; 


$ £009, 

| pods atisfaCtion of the debt pro tanto. That the parties were al- 
> Lon- wars at liberty to vary from the general rule, by entering 
the po- no any particular agreement between themſelves ; but that 
ie © mult be ſhewn in order to take advantage of it. And they 
il con- conlidered the caſe of Caldwell and Ball as deciding the ge- 


eral queſtion. They therefore refuſed the rule. But after- 
vuds on a ſubſequent day the motion was renewed by leave 
of the Court, on an affidavit ſtating the particular tranſac- | 


Mac? 
Ce uf 


ffs ge- tion between the parties; That Kerr had no intention what- 
rſheeds wer 1 paſſing the whole property, by the indorſement of the bill 
d 187 of lading ; his intention being no more than to bind the conſign- 


went of the goods in England; to which purpoſe he had or- 
tered his correſpondents to pay the net proceeds to Dellprat, 


infur 


CE Wis 
er, be- i appears by the letter before- mentioned; aud that ſince 
* when that time Kerry's executor had actually accounted to Dellpra: 
the bil 22in for the amount of the ſugars which had been loſt, a 
Fas an femand having been made on them to that purpoſe. A rule 
in that ws now granted to ſhew cauſe why there ſhould not be a 
er the new trial; which was afterwards made abſolute without 
herein tearing either fide (1). 
ie bills | 
ading, e 
IS Conspiracn. 

W 
order, The 1 has a juriſdiction over conſpiracy ; The King #. 
owing and it is ſufficient whether the conſpiracy be to charge a man Riſpa 1 . 
n, fo with criminal acts, or ſuch as only may affect his reputation.— * Ss 
e ſhip In this caſe a motion was made to arreſt the judgment on an Ble 268. 
of the ndictment, found and tried at the Weſtminſter quanter-ſc!- 
J. the ons, which charged that the defendants © did conſpire, &c, 

2 
upon alfely to charge and accuſe one J. C. that he had then 
6 ; 0 n 

unit 0 * lately taken out of a bag a quantity of human hairs, &c.“ 
Kerr he exceptions taken were, 11t, That the juſtices at quarter- 
e Was ions have no juriſdiction over conſpiracies, any more 

LE g . * . 6 232 . 
wen «an perjury, uſury, and forgery ; it not being {pecitied in 
OT In 
1, the 8 of 
wy the * (1) On the ſecond trial, the ſame clear evidence of the intention of the par- 
2 n given, as had been ſet forth in the affidavit laid before the court, Mr. 

| _ Buller was of opinion, that the plaintiff was entitled to recover the amount 
„ UP* de mſurance. He ſaid the general doctrine was clear, that rhe indorſement if 
f Jai 2agh 4 /adirg primi facie tra» ferred the whole freherty in the goods 5 but this 
« th a ec te be controlled by the evident intents of the frarties. Here advice 

Qu ent by the conſignor to his correſpondents at home, that he had been obliged 
lo te D ie . 1 - 
a we the bill of lading to Dellfrat tor the net frraceeds, and the amount ot the 
plai! * Wis actually accounted for again by Ker7's executors to Det after the lots 
n the A nun. And beſides, what was material to le obſcrved, no value hed been 
E * * the goods at the time, which He Wed mat De: nat Wa; only to havs the 
| . : "+ 24,-VYerdit for the plaintifts, 
Wi their 
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their commiſſion, nor given them by any ſpecial ature, 


2div, That the indictment did not —_ thera to hate! 


conſpired to tix any crime on the proſecutor, hut only 
taking hairs out of a bag, which might be a lawful ad, 
Per Cux1an, No authority has been cited to ſhew eicher 
that the juſtices at ſeſſions have not a juriſdiction over 
conſpiracies, or that they have; it muſt therefore be deter. 
mined upon general principles: the caſes of perjury, forgery, 
aud uſury, ſtand upon their own ſpecial gro»nds ; and it has 
been determined that the juſtices have no juriſdiction there: 
but this offence of conſpi.acy is a treſpaſs, and treſpaſſes an 
indictable at ſeſſions, though not committed vi et arms; they 
tend to the breach of the peace as much as cheats or libels, 
which are e a liſhed to be within the juriſdiction of the 
ſeſſions: as therefore there is no authority to the contrary, 
it ſcems that the Juſtices had a ju;iſdiftion here. — As to the 
other exception; the crime laid is an unlawful conſpiracy; 
and this, whether it be to charge a man with criminal acts, 
or ſuch as only may ailect his reputation, is fully ſufficient; 
the whole amounts to an indictable offence ; viz. the gettin; 
money out of a man by couſpiring to charge him with a 
talſe tact.,—Rule diſcharged. 

There is no occaſion, on the trial of an indictment for 2 
conſpiracy, to prove the actual fact of conſpiracy, but i 
may be collected trom collateral circumſtances, 


Conecable. 
Who may be ch. ſen. 


One who is a reſiant within a private leet within the hun- 
dred is not, therefo e, exempt from ſerving the office of cr. 
flable of the hundred; and a cuſtom to elect ſuch a one con- 
able, is good. — The defe dant was indicted for that he, at 
a churt-lect hoden in and for the hundred of Whitchurch, 
in the county of Dorſet, was by the jury of the court elected 
conſtable of the hundred, &c. but had ret:fed to be 1worl 
into, or execute, the office: on the trial, the jury found a ſpe- 
cial verdict, ſtating in ſubſtance, th t there had been imme: 
mori lly a court-lect within and for the hundred of \V hits 
church; that at ſuch court-leet, two perſons benig 744% 
within tie hundred, have been immemorially choſen by tne 
jury ana, to ſerve the office of conſtables of the ſuid 
hundred ; tivic he nunor of W ooton Abbots extends into and 
compte ends two tythings, one of which hath been imme me. 
Tially wit. the hundr d of Whitchurch; that ere wy 
been uinmemori 1 y a COunt-icet within the manor ct V 00 


ton Abbots, at which court the refiants within te two "I 
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ig have done ſuit and ſervice, and have been choſen tything- 
wn of the ſaid tythings that by ancient cuſtom the reſiants of 
he tything of ///ootton Abbots have been choſen and ſerved as 
jurymen in the leet of the hundred, and have been elected by the 
wry of the court»leet of the hundred, to be conſtables of the 
hundred. THe QYVEST1oN for the opinion of the Court was, 
Whether the defendant was exempt from ſerving the office 
of conſtable of the hundred of W hitchurch, age of his 
then being a reſiant, and inhabitant of and within the tything 
if Wootton Abbots, being a private leet within the leet of 
tie hundred of Whitchurch? Lp. MANSFIELD, There is 
10 authority or dium whatſoever, by which it is held that 
i refiant within a leet, within the hundred, is excuſed from 
krving the office of conſtable of the hundred. Again, where 
there is a cuſtom of the ſort ſtated in this ſpecial verdict, 
there is no authority which ſays, that ſuch a cuſtom is nor 
god; on the other hand, there is an expreſs authority of a 
ale of Rex v. King, reported in two books, 3 Keble, 230, Free- 
am, 348, each of which ſtates the caſe in the ſame way: 
| has been objected, however, that theſe are books of no au- 
tbority; but if both the reporters were the worſt that ever re- 
ported, if ſubſtantially they report a caſe in the ſame way, it 
s demonſtration of the truth of what they report, or they 
could not agree. Here they agree in Li. Chief Juſtice Hale's 
laying, “ r the choice of a canſtable is no article of the 
* hulneſs of the leet;ꝰ and that it is no excuſe that the party 
6 within the juriſdiction of another leet. Another autho- 
nityin 11 Mod. 12 5. which is very particular, and ſtrong, Jays 
Gown the ſame doctrine: and further, Ld. Hale, according 
lo Keble, 230, adds, that if generally excuſed, yet by cuſtom 
due may be liable. Here a cuſtom is found by the verdict, 
for the words ancient cuſtom, muſt mean ſuch cuſtom as is be- 
fore mentioned, which is immemorial. ASHTON, J. agreed, 
ud ſaid, As to the party being exempt from ſerving one 
once, on account of his obligation to diſcharge the other, it 
u only meant, that he is not liable to do it in the ſame man- 
ter, at the ſame time, in the ſame reſpect. But the office of 
enable of the hundred, according to Hale, is not an article 
within the juriſdiction of the leet. WILLES, J. and ASH- 
BURST, J. agreed. 
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A younger brother of the corporation of the Trinity- The King » 


tough. 


alſo the office of conſtable may be ſerved by deputy. 

the crown may grant exemptions from ſerving 

alices of this ſort, carr © a ſufficient number of perſons be 
tO ſerve them. 

| The defendant, who was deſcribed as a merchant, was 

nuted at the Middleſex ſeſſions, 1787, for refuſing to 

L. II. Q q take 


"ue is not exempt from ſerving the office of headbo- * Clarke, 
A. er. 


27 Geo. 3. BR. 
1 Ter. Rep. 65 y+ 
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take upon him the office of headborough for St. Mare 
Matfellon, otherwiſe Whitechapel, when the jury found 
a ſpecial verdict, which ſtated in ſubſtance, inter alia, 
That the defendant was an inhabitant of Whitechapel, in 
the county of Middleſex, and was a fit and proper perſon to 
ſerve the office of headborough for the ſame pariſh ; and 
that on the 28th of March, in the 2th year, &c. within 
the ſaid pariſh and county, at an aſſembly of the inhabitants 
of the faid pariſh, held for the purpoſe of chooſing an head- 
borough and conſtables for the ſaid pariſh, according to the 
ancient cuſtom, &c. he was elected and choſen by the in- 
habirants of the ſame pariſh into the ofice of headborough 
for the ſpace of one year; that the defendant had due notice 
of his being ſo elected, but that he afterwards refuſed to take 
upon him * ſaid office. The verdi& then ſtated a charter 
ot 6 Hen. 8. whereby he created the corporation of the 
Trinity-Houſe. It then ſtated a charter of 36 Eliz. by 
which ſhe granted to the maſter, wardens, and aſſiſtants of 
the Trinity-Houlc, and to their ſucceſſors for ever, the laſt- 
age and ballaſtage in the river Thames, betwixt London. 
bridge and the main fea. It then ſtated a charter in 17 Car 2. 
whereby to the end that neither the maſter, wardens, an 
aſſiſtants of the Trinity-Houſe aforeſaid, and their ſucceſſors, 
deputies, ſervants, or aſſigns, or any of them, might be hin- 
dered or letted in the managing of the work of ballaſting of 
thips, and cleanſing of the river, his ſaid majeſty did (among 
other things) ſtrictly charge, will, require, and command, all 
and every his officers and miniſters whomſoever, and al 
others, to whom it ſhould or might appertain, that they, and 
every of them, ſhould forbear to arreſt, preſs, or take tor the 
ſervice of his majeſty, his heirs, &c. or PERSONALLY 19 
SERVE IN ANY OFFICE OR PLACE, MILITARY OR CIVIL, 
any perſon or perſons being members of the ſaid corport- 
tion, or any of the officers, factors, workmen, or ſervants, 0¹ 
any the boats, lighters, or other veſſels of the ſaid maſter, 
warden, or aſſiſtants, or their ſucceſſors, deputies, or aſligns, 
or any of them employed, or to be employed, in and about 
the ſaid ballaſting of ſhips. It then ſtated a charter of 1 Jac. 2 
by which he granted and directed that there ſhould be one 
maſter, four wardens, eight aſſiſtants, eighteen elder brethren 
(beſides the maſter, wardens, and afſiftants), and a clerk of 
the guild, to be ſeverally elected as is therein mentioned, and 
that all the reſt of the ſeunmen and mariners of, and belonging 
to, the ſaid guild, and their ſucceſſors, &c. {hould be call 
younger brethren; and that the ſaid maſter, wardens. an 
aſſiſtants, or the greater part of them, together with the 
major part of the ſaid elder brethren, might at all 9 
thereafter, at their will aud plvaſure, admit, receive, and on 
in whatſoever. perſon or perſons, his majeſty“s natural Wu 
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hochets of the ſaid corporation, who ſhould be called 
younger brothers. And the charter, after reciting that as the 
mfr, wardens, and aſſiſtants, being oftentimes to be em- 
oed at one hour's warning in his Paid maje ſty's ſervice at 
a, &c. could not give their due attendance therein, by reaſon 
that they were many times compelled to bear armour, or to 
contribute to the charge thereof for land ſervice, as alſo to 
rye upon inqueſts and juries at aſſizes, ſeſſions, courts-lcet, 
courts-baron, before the coroner, and in all other courts, 
commiſſions, and places of juriſdictions, to the great vexa- 
ton and burthen 'of the ſaid corporation, and to the peril of 
he faid ſervice of the ſea, & c. therefore his majeſty did grant, 
by the ſaid charter, that they and every of them, and all and 
rzery other brother and miniſters of the ſame, BEING MA. 
Inks and ſeafaring men, and their ſervants and appren- 
tices, ſhould be diſcharged and exempted from - the bearing 
mour, &c. to, for, or with, any manner of land ſervice. 
E further ſtated, that the defendant, at the time that he was 
o elected and choſen into the ſaid office, was a younger 
bother, and member of the ſaid guild, fraternity, or 1 
hood, regularly and duly choſen and admitted as ſuch: but 
whether, &c. ASHHURST, J. Theſe grants of exception 
from ſerving common law offices ought to be conſtrued 
ſnctly ; * unleſs the exemption be granted in the moſt 
explicit terms, it ought not to be allowed. Now apply that 
le to the preſent caſe : it does not appear that the exemp- 
ian is explicitly granted to that deſcription of perſons under 
which the defendant claims. Had this part of the corpora- 
ton exiſted at the time of granting the charter of Charles the 
cond, I ſhould have thought Sar the exemption did ex- 
end to them, becauſe the words are very comprehenſive, 
ugh the meaning is rather awkwardly expreſſed; for it 
Rays, * they ſhall not be arreſted, preſſed, or taten, 8&c. 
But at all events that charter can only extend to the perſons 
named therein. The appointment of the preſent defendant 
$ under a new power granted by the charter of Zac. 2. 
"ich enables the maſter, wardens, and elder brethren, © to 
mit, receive, and take in whatſoever perſon or perſons 
ould be defirous to be admitted, as younger brothers.“ 
Therefore the charter of Charles the Second, not taking no- 
ice of younger brethren, they cannot claim any exemption 
under that — BuLLER, J. As to the power of the 
wn to exempt from ſerving offices of this nature, I thought 
"at had been clearly ſettl by ſome late cafes; and parti- 
'warly by that of the King v. Pugh (1). The crown un- 
*utedly has the power of granting the exemption, but then the 
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common law engrafis "wr qualifications on it. For the crown 
may exempt from ſerving particular offices, provided there 
be a ſufficient number of perſons left to ſerve the office (1). 
And therefore, in order to compel a perſon to ſerve the 
office, who claims an exemption under a grant from the 
crown, it is incumbent on the party diſputing the claim to 
ſhew that it is abſolutely neceſſary, for the ſake of the publi,, 
that he ſhould ſerve. However, it is not neceſſary to decide 
that now. For taking it for granted that the crown ha; 
ſuch a power, the — * here is, Whether perſons of tle 
defendant's deſcription are exempted. The queſtion atile; 
on two charters, one of Charles the Second, the other «4 
James the Second; both of which are material in order tg 
decide this point. By the charter of James the Second, eli 
and younger brethren were firſt appointed. The detendaat 
claims as a younger brother of this corporation, and it «ves 
not appear that * had any previous qualificatior, before |: 
election. But, on the conſtruction of the charter of Char! 
the Second, I think a previous qualification was neceſſary, 
It ſeerns from the genera} power in all theſe charters that tlic 
crown intended only to incorporate ſea-faring men, who 
were likely to render ſome ſervice to the public: but it 15 


true that others may be admitted; for the charters extend to 


« all perſons.” The charter of James the Second, which 
ſpeaks of elder and younger brethren, expreſsly ſays, that 
Hall the reſt of the ſeamen and mariners of and belonging t9 
the ſaid guild ſhall be younger brethren.““ It is not ſtated 
that the preſent 8 is a ſeaman or mariner; and we 
cannot preſume that he is. Then can he claim any exemp- 
tion under the charter of Charles the Second? The claule 
does not extend to him. In the firſt place, he does not conic 
within the reaſon on which the exemption in that charter 1 
founded, namely, that perſons belonging to the I rinity- 
Houſe might not be hindered in their works. Jn the next 
place, the exemption is not granted to the corporation; but 
it is a charge to the king's officers not to arreſt, prels, or take 
them, without applying to the crown. But if the king does 
chooſe it, they are not exempted; and this is a profecution 
ſet on foot by the crown; the crown now calls on the de- 
fendant for his ſervices. It is not neceſſary to decide whe- 
ther any officer of the crawn, who thould take the defendant 
without the conſent of the crown, would be liable to punith- 
ment. But the queſtion here is, Whether the defendant 1 
perſonally entitied to be diſcharged or exempted ? I tus 
not. It appears from the — of this charter that the 
crown has the power of exemption in caſes where the pet 


0 —— 


(1) Vide Tradymeck v. Perrymany Cro. Car, 260, 2 If. 129. I $4. ** 
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{anal ſervice of the man is required ; the reaſon of which is, 
dat they ſhould not be prevented from doing this work: 
But that does not extend to the office of con/table, becauſe per- 
mal ſervice is not nece ary (1), ob J. This is an in- 
l&ment againſt the defendant for refuſing to take upon him 
an office, to which he appears on the face of the indictment 
0 have been legally elected. Now the office of a conſtable 
js an office under the crown; and, whether he be choſen by 
the pariſh, or at a court-leet (which is a court of the crown), 
it makes no difference. It being ſuch, the crown may ex- 
empt any perſon, or whole bodies corporate, from ſerving 
that office, provided the exemption. be not extended ſo far as 
to prevent the exiſtence of the office in any particular place. 
A power, exerciſed to ſuch an extent, would be illegally ex- 
erciſed: But it is undoubtedly competent to the crown, ſub- 
ect to this reſtriction, to exempt certain perſons from ſery- 
mg the office of conſtable. Then the queſtion is, whether 
the crown has ſo exempted this defendant ? If it were the 
apparent intention of the crown that he ſhould be exempted, 
J ſhould hold that he was ſo. Then we muſt conſider, 
whether on the face of this record the defendant was intend- 
ed to be exempted by the charter of Charles the Second. It 
is clear that the command contained in the clauſe, under 
which the exemption is claimed is merely to forbear to ar- 
teſt, preſs, or take for his ſervice, &c, or perſonally to ſerve, 
&, This contains no exemption from the othce generally; 
It is only an inhibition to the officers of the crown not to 
lake the members of the corporation to ſerve perſonally. Jt 
emtains no exemption from any officzs which may be _ by 
deputy; the exemption (if it be one) is only from thoſe offices 
which require perſonal ſervice, And this is corroborated by 
the charter of James the Second; for that gives only a pro- 
tection from perſonal ſervice. Then the queſtion is, Has 
tus defendant been choſen to an office where he is perſonally 
to ſerve? We all know the office of conſtable may be ſerved 
by deputy, and therefore he is not exempted under theſe 
clarters.—Judgment for the proſecutor. 

A conſtable of manor, including à pariſh, is nor exempt Rex v. Darby- 
from ſerving this office, by having a ſtatutable certificate of * Tr. Ter. 
*xemption from all —_ offices, The defendant was in- } fr 182. 
ited for refufing to take upon himſelf the office of con- 
table of and for the manor of Birmingha:n, having been 
duly nominated and elected thereto, On the trial, it appear- 
al upon the evidence, that the facts laid in the indictment 
were true; and that the defendant was a fit perſon to be no- 
nated and ele ed, and liable to ſerve the office of con- 


ere . 
— — — — — 


(1) Vide 7 Burr. 1262, 
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ſtable, unleſs diſcharged or exempt therefrom by reaſon of thy 
certificate and aſſignment thereof heremafter mentioned : alſo, 
that the uſage at Birmingham has been, annually at the 
* court-leet there, to elect two conſtables for the manor of 
« Birmingham generally, and one conſtable for the hamlet 
„ of Deritend (a diſtin vill within the ſaid manor) parti 
* cularly.” That the manor of Birmingham extends ir{elf 
into, and comprehends the whole town and parith of Bir. 
mingham, and alſo the ſaid hamlet of Deritend. That the 
conſtables ſo elected for the ſaid manor of Birmingham ge- 
nerally, have juriſdiction and authority, as conſtables, not 
only throughout the ſaid town and pariſh of Birmingham, 
but alſo within and throughout the ſaid hamlet of Deritend, 
That the conſtable of Deritend is elected out of the inhabi- 
tants of Deritend only: and the conſtables ſo elected for 
Deritend pai ticularly, and the ſaid conſtables ſo elected for 
the faid manor of Birmingham, have ſeverally equal and con- 
current juriſdiction within the ſaid hamlet of Deritend, 
That the deiendant had a certificate according to the ſtat, 
of 10, 11 . 3. c. 28. diſcharging one Plawden Fennett from 
all pariſh offices within the oarith of Birmingham ; and an 
aſſignment thereof, ſigned and executed on the ſeveral aid te- 
ipective days of the — thereof reſpectively: and the fame 
was duly intolled according to the ſtatute ; and had not been 
before aſſigned. Upon this caſe, the queſtion reſerved for 
the opinion of his majeſty's court of King's Bench is, 


-« Whether the ſaid 7% n Darbyfhire, upon the cucuni- 


& ſtances of this caſe, is, not». ithſtanding the certiticate, 
* guilty cn the indictment, or not guilty.” Lord Maxs- 
FIELD, The only queſtion upon this caſe is, \\ hether the 
* conſtable of the manor of Birmingham is a pari/b-efficer 
of the pariſh of Birmingham.” This term © pariſb- . 
cer,” does not include every office exerciſed in the pariſh; it 
it did, it might even take in the office of high- ſheriff of the 
c: unty. A pariſh-officer is relative to the pariſh, and con- 
fined to the pariſh only. A conſtable of a pariſh may be 
called a pariſh-officer : but this man has a much larger ju- 
riſdiction than the pariſh only; for he has a juriſdiction over 
the whole manor, which extends much beyond the pariſh, 
aud the pariſh is only a part of that diſtrict over which it 1s 
to he exerciſed, And the act does not intend the certificate 
to be a diſcharge from en office, whercof the functions ate 
to be exerciſed out of the limits of the pariſh. This man 
canno be eſteemed a pariſh-officer, either from the origin 0! 
his - Mice, or the nature, or the exerciſe, of it. DExIsox, J. 
If it had been ſtated, „hat the manor of Birmingham, and 
„ pariſh of Birmingham, were co-ex:enſive,”” this certifi- 
cate might have been a ſufficient diſch+rge. But it is ſtated 
quite otherwiſe; this is not an office of conſtable in and fo: 


the pariſh, but in and for the manor, which is more * 
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nue than the pariſh is: and a different ſpecies of divition ton, 
xe being eccleſiaſtical, the other cixil. WIL NOx, J. alſo 
-xcurred, and ſaid, The act of parliament means thete cer. 
ifcates to be exemptions from ſuch offices only, the func- 
ons of which are confined within that ſort of diviſion 
Iich is now called a pariſh ; which is not a civil, but an 
eclefiaſtical diviſion. No ſuch ſpecies of divition was 
\nown at common law; the temporal or civil divition was 
o vills, not into pariſhes. — Judgment for the crown. 
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But a naturalized foreigner is not eligible into the office of Rex v. Ferd:- 


-2nitable.—The defendant ſtood indicted for refuſing to take 


nand de Mierte, 
Tr. Ter. 


won himſelf the office of conſtable, being thereunto duly 11 Gee. 3 B. R. 


tected, And the 
tat office, being a foreigner, naturalized by a private act of 
zrliament ? It came before the court, upon a ſpecial ver- 
ach, and was twice argued. After the ſecond argument, 
ras CourT took time to adviſe, And on a future day 
Lord MANSFIELD delivered their opinion: which was, that 
3s the office of conſtable is clearly a civil office of truſt, 
ud the legiſlature have expreſsly incapacitated the natu- 
nlized foreigner from taking any civil office of truſt (1), 
generally and without exception, it is not in the pawer of 
de Court to make an exception which the legitlature have 
not, in the preſent cate, thought fit to make.— Judgment for 
the defendant, x 


The Authority of a Conſtaòle. 


No conſtable can act under a warrant out of his diſtrict, 
This was an action of treſpaſs for entering the plaintiff's 
nouſe, The defendant had acted under a warrant from a 
juſtice of peace to ſearch for nets; the warrant on being 
produced, was directed to © the conſtable of Shipborne, to 
* Samuel Carter, and to all other officers of the peace in the 
* county of Kent.” Evidence was given that the defendant 
was bortholder of the hundred of Little Peckham, which 
joined to the hundred of Shipborne, in which the plaintiff's 


— 


1 — 


(1) See 12 & 13 W. z. c. 2. by which it is enacted, that no perſon born out of 
de kingdoms of England, Scotland, or Ireland, or the dominion thereunto belong- 
"$ although naturalized (except ſuch as are born of Engliſt parents), ſhall Ve ca- 
badle to enjoy any office of truſt, And 1 C. 1. c 4. to explain and amend that of 
2& 13W. z. which after reciting the clauſe, and the doubts that had ariſen con- 
*ning the conſtruction of it, enacts, that no perſon ſhall be thereaftey naturalized, 
niels there ſhall be a clauſe or particular words inſerted to declare, that ſuch perſon 
will thereby be enabled to be of the privy council, or a member of either houle of 
prliament, or take any office or place of truſt, either civil or military, &c. A 
* 1. c. 13. wherein is a proviſo that this ſhall not extend tothe office of any 
hingnan, headborough, &c. or any like inferior civil othce, 


Qq4 houſe 


veſtion was, Whether he be eligible to 5 Burr. 2757 
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houſe was fituated ; the counſel for the defendant contends! 
that he was conſtable for the county, and came within 2 
warrant, which was directed to all officers of the peace in the 
county of Kent. Lord MANSFIELD, No conſtable can act 
under a warrant, out of his diſtrict; it is certainly to be taken, 
reddendo fingula fingulis. This warrant is diredted « to the 
„ conſtable of Shipborne, to Samuel Carter, and to all other 
« peace officers ;”' the defendant is neither conſtable of Ship. 
borne, nor Samuel Carter, and the gener l. direction is to he 
taken to each within his diſtrict. Therefore, as the warraur 
was not directed to the defendant, he cannot juſtify under i, 
and the plaintiff muſt have a verdiQ for 15. 


Contraas. 


An officer appointed by government, treating as an agent 
for the public, is not liable to be ſued upon contracis made by 
him in that capacity. Upon the trial of this action, which 
was upon promiſes againſt rhe defendant, as agent for work 
and labour, &c.—A verdict was found for the defendant by 
tlic direction of the judge. And upon a motion for 2 new 
trial, the leading facts appeared from the report to be as fol- 
lows: In the vear 1779, the defendant, being governor of 
Qucbec, appointed Captain Sinclair to the command of a 
fort called Nichilimakinac, ſituated upon the lake Huron, in 
the province of Canada, and tranſmitted ſeveral inſtructions 
to him reſpecting the government of the fort; directing him 
alſo to draw bills of exchange for defraying the contingen- 
ies incident to that poſt. - For ſome time Faacteir employed 
one Grant to diſtribute preſents among the Indians, and to 
procure military ſtores, &c. for the uſe of the garriſon z and, 
to defray theſe and other expences, drew bills of exchange 
upon the governor, according to his inſtructions. When 
theſe accounts came to the detendant, he made objections to 
ſeveral of the articles as unneceſſary and exo1bitant , and 
toon after recommended the plaintiff to Sinclair. The deſend- 
ant alſo tent a letter to the plaintiff, wherein he ſtates, that 
he had „ thought it fit to direct lieutenant-governor Sin. 
clair, to employ him in ſupplying ſuch articles, as ſhould 
„be wanted for the uſe of the crown, in conſequence 0! 
his offer to furniſh the ſame at the rate of 10/. per cc. 
on the coſts-and charges; and therefore directed him to 
% make applications from time to time to Sincluir. See 
ral ſpecial orders were proved from Sinclair to the plain 
for ſupplying particular articles. And ia purſuance 0! thele 


orders the plaintiff furnithed articles to a conſiderable amount 
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« yyRNMENT DEBTOR To GEORGE MACBEATH For 
« SUNDRIES PAID BY SRDER OF LIEUTENANT-GOVER= 
« x0R SINCLAIR,” were ſent to the defendant at Quebec, 
he made objections to ſeveral of the articles as being unrea- 
{-»12ble, and furniſhed contrary to ſubſequent inſtructions. 
a-rwards, on an examination of the account, it was pro- 
dec, that the ſum of 21,981. 145. 114d. New York cur- 
cy hould be paid; and as all the bills which Sinclair had 
nein favour of the plaintiff were drawn on the defend- 
nor and commander-in-chief, were to a much 
unt than the abovementioned ſum, and would not 

i-} by the detendant, he received a partial payment 

, with a proviſo, that it thould not prejudice his 

die remainder; to recover which was the object 
rent action. It was acknowledged, that all 

ounts had been ſubmitted to a board of officers 
\efendant, for them to examine and report what 

+ ought to be lowed, and that the ſum adjudged by 

» be due, which fell very ſhort of the plaintiff's de- 
27d, had been paid by the — BoLLER, J. after 
the above facts, ſaid, That he had been of opinion 
at tie trial, that the goods in queſtion having been ſupplied 
for the uſe of government, and the defendant not having per- 
ſonally undertaken to pay, the plaintiff ought to be . 
That it aphea ted to him that the plaintiff had acted with the 
defendant ſolely in the character of commander-in-chief, 
conſidering him as the agent of government. But the plain- 
uff's counſel appearing for their client when he was called, 
he left the queſtion to the jury, telling them that they were 
bound to find for the defendant in point of law. And upon 
their aſking him whether, in the event of the defendant's not 
being liable, any other perſon was, he told them that was no 
part of their conſideration ; but, being willing to give them 
any information, he added, that he was of opinion, chat if the 
plaintiff's demand were juſt, his proper remedy was by a 
petition of the right to the crown. On which they found a 
renlict for the defendant. The rule for granting a new trial 
was moved for on the miſdirection of the judge upon two 
points. 1ſt, That the defendant had, by his own conduct, 
made himſelf perſonally liable, which queſtion ſhould have been 
efttothe jury.—2diy, That the plaintiff had no remedy againſt 
the crown by a petition of right, on the ſuppoſition of which 
the jury had been induced to give their verdict. Lord Mans- 
FIELD, Ch. J. upon this report obſerved, That great differ- 
ence had ariſen ſince the Revolution, with reſpect to the ex- 
penditure of the public money. Before that period, all the pub- 
ic ſupplies were given to the king, who in his individual capa- 
(ity contracted for ail expences. He alone had the diſpoſition 
of the public money. But ſince that time, the ſupplies — 
* en 


Contraas. 


been appropriated by parliament to particular purpoſes, 2 
now. whoeyer advances money tor che public ſervice truſts tg 
the faith of parliament. That according to the tenour of Lord 
* Somers's argument (11 Stat. Tri. 459) in the Bankery' cafe, 
though a peiition of right would lie, yet it would probably 
produce no effect. No benefit was ever derived from it i 
the Bankers' caſe; and parliament was afterwards obliged 
to provide a particular fund towards the payment of thulc 
debts (1). Whether, however, this alteration in the mode of 
diſtributing the ſupplies had made any difference in the law, 
upon this ſubject, it was unneceſſary to determine; at any 
rate, if there were a recovery againſt the crown, application 
mult be made to parliament, and it would come under the 
head of ſupplies for the year. After his lordſhip had made theſe 
obſervations, cauſe was ſhewn—PER Lord Maxsrigtn, 
Ch. J. The only queſtion before the Court is, Whether the 
defendant be liable or not in this action? If he be, the plainuf 
muſt recover; it not, no conſideration reſpecting the plain- 
tiff's remedy againſt any other party can induce the Court 
to make him ſo, There is no colour to ſay that he is liable 
in his character of cemmander-in-chief. In a late cat 
which was tried before me, where one Savage brought au 
action againſt Lord North, as firſt lord of the treaſury, in 
order that he might be reimburſed the expences which he 
had incurred in railing a regiment for the ſervice of govert- 
ment, I held that the action did not lie. So in another cals 
of Lutterlab v. Halſey, which was an action brought again 
the defendant, who was a commiſſary, for the ſupply of #0» 
rage for the army, and by whom the plaintiff had been em- 

loyed in that ſervice, the commiſſary was ,held not liabie, 
lo the preſent cafe it was notorious that the defendant did 
not perſonally contract ; the plaintiff knew, at the time that 
he furniſhed the ſtores, that they were for the uſe of govern- 
ment; and he afterwards —5 government debtor in his 
bills. But it has been argued, that the defendant made him- 
jelf liable after the debt was contracted. In my opinion 
there is no ground for ſuch an argument ; the evidence does 
not warrant it. "Then it was objected, that whether the de- 
tendant had made himſelf liable or not, was a queſtion which 
ought to have been lett to the jury to decide. But there was 
no evidence which was proper for their conſideration ; 0! 
the evidence conſiſting altogether of written documents ar 
letters which were not denied, the import of them was mit 
ter of law, and not of fa. Therefore the verdict muſt 
and. WILL Es, J. If the defendant were liable, his perſon 


ä — — 


(1) The fat. 1a & 13 W. z. c. 12.1. 15. provides, that in lieu of the m— 
granted to the bank»rs, and all arrears, the hereditary exciſe ſhall, atter the . 
dember, 1701, Ue charged with annual ſums «qual to an intereſt of 3 Per 70 
teceemed by raven of one moiety of the principal ſums. * 
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ud property would be ſubject to an execution, and he muſt 
terwards apply to government for a reimburſement, which 
would be no ſatisfaction to him for the inconvenience he had 
ken put to. Though I conſider the faith of government as 
gledzed for the acts of the defendant, yet I cannot conſider 
lin as perſonally anſwerable. As to the objection that this 
hould have been left to the jury, it is deciſive that this queſ- 
jon comes before the Court on a motion to ſet aſide the ver- 
£4, and not a nonſuit. There was no other evidence but 


krers, which were before the jury, and the judge had a 
whe to give his opinion upon them. The conſtruttion of 
luls is a matter of law, but that of letters is proper for the con- 


ration of the jury. ASHHURST, J. In great queſtions of 


xlicy we cannot argue from the nature of private agree- 
nents, But even in theſe caſes the queſtion muſt be, What 


was the meanin 
he contract? 


of the parties at the time of entering into 
perſon aCting in the capacity of an agent 


ny, undoubtedly, contract in ſuch a manner as to make him- 
&f perſonally liable; and that brings it to the true queſtion 
ere, namely, Whether, from any thing that paſſed between 
he parties at the time, it was underi vod by them that the 
patiff was to rely upon the pertonal ſecurity of the detend- 
ut? Bat nothing appears from the evidence in this caſe to 
warrant ſuch a concluſion. Great inconveniences would 
alt from conſidering a governor or commander as per- 
rally reponſible in ſuch cafes as the preſent. For no man 
would accept of any office of truſt under government upon 


ach conditions. 


And, indecd, it has frequently been deter- 


ined, that no individual is anſs erable for any engagements 
which he enters into on their behalt. "L here is no doubt but 
ve crown will do ample juſtice to the plaintiff's demands it 
liey be well founded, BULLER, J. I do net agree with my 
ther WILLES as to the can/irutiion of letters. If they be 
unten in ſo dubious a manner, as to be capab'e of dif- 
krent conſtructions, and can be explained by other tranſac- 
bons, the whole evidence muſt be left to the jury to decide 
pon; for they are to judge of the truth or talichood of ſuch 
Wilateral facts which may vary the ſenſe of the letiers them- 
flies: but if they be not explained by any other circum- 
ances, then, like deeds or other written agreements, the con- 
Uuclion of them is a mere matter of law. Where a man acts 
% went for the public, and treats in that capacity, there is 
0 pretence to ſay that he is perſonally liable. Rule diſ- 


charged. 


This was an action of covenant on a charter-party ; and 
5 declaration ſtated the charter-party, made the 23d of 
\wember, 1781, at St. Helena, between the defendant, by 1 77. Keb. 674. 
de name and addition of captain //offely, M ANDER or 


EIS MAJESTY'S 


sur Magnanime, aud ſenior officer of his 
majeſty's 


603 


Vawin v. Wol- 
leley, Ea. Jex. 
27 Geo. 3.B.R. 


Contraas. 


majeſty's ſhips and veſſels at St. Helena (there being no con- 
miſſary for priſoners there), oN ACCOUNT or His wa. 
JESTY, of the one part, and the plaintiff, by the name ard 
deſcription of G. Umwin, one of the agents of his majeſty's 
ihip Hannibal, of the other part, ſealed, &c. ; wherein i! 
was agreed between the plaintiff and the defendant, reſpett= 
ing the taking the prize-ſhip Le Seviere to be employed asa 
cartel to carry French priſoners to Europe, that a, ſim 4 
fentence of condemnation ſhould have paſſed upon ber, ſbe ſhould 
proceed with the French priſoners taken by the Hannibal to tha 
fir /? port in France. That the defendant, ox accouxrT or 
THE KING, ſhould put on board a commiſſion officer, 1 
have charge and command of her, and a midſhipman to aſl 
him, &c. That the defendant, on ACCOUNT or THE 
KING, further conſented and agreed, that if any accident 
thould happen to the ſaid cartel, either by fire, being ſtranded 
or loſt by any other unavoidable accident, whilit employed 
on that ſervice, government ſhould be anſwerable for the fun 
of 1500!/. for the ſole uſe and benefit of the captors, &c. &c. 
&c. The declaration alſo ſtated, that ſentence of condem- 
nation had paſſed at St. Helena, and that the ſaid ſhip had 
performed the ſaid ſervice, by carrying the priſoners to port 
L' Orient; and that the ſhip was employed in that ſervice 
three months and fourteen days ; but that the defendant had 
not paid the freight, &c. To this declaration the detendant 
demurred ſpecially : and in fupport of the demurrer it was 
contended, that the action was not maintainable ; FIE 
decauſe it did not appear by the declaration, that the captors 
had any legal right to the ſhip, but that at the time of the 
voyage it remained the property of the king, becauſe all pra 
taken by the king's ſhips are, at the time of the capture, ths 
property of the king; and though, by the 19 C. 3. ch. 67. 
the king is empowered, by his proclamation, to diſtribute tis 
prizes atter condemnation in whatproportion he pleaſes ; and 
the ſhips are to he conſidered as the property of the captors 
atter condemnation by the court of admiralty ; yet till con- 
demnation it remains the property of the King; and although 
the declaration averred, that a ſuit was inſtituted at dt, Hclenay 
tor the purpoſe of condemning this ſhip, yet the com. 
miffioners, before whom che ſuit was depending, had no gt 
to condemn her; for there was no court of admiralty at & 
Helena, Thar thoſe perſons had no authority to determili 
queſtions of prize, but have only ſpecial and limited powers 
delegated to them for particular purpoſes, by the Eaſt- lud 
company's charters. Srcorb lr, That the defendant wal 
not perſonally liable to pay this ſum; for che contract "a 
entered into by him on account of government. ASH4 
HURST, J. As to the firſt objection, it appears to he 10's 


] 


* 


doubtful than the ſecond, though I ſhould be inclined to 3 
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Contraas. 
con. in favour of the defendant, even on the firſt objection. 
„.de words are, © as ſoon as ſentence of condemnation ſhould 
e an4 WY 6:1 poſed.” That muſt be taken to mean a legal condem- 
ieſty's ation. And though it is afterwards ſtated in the declaration, 
nay hat the ſentence of condemnation, which was paſled, was 
ſpect. WY tat referred to by the charter- party; yet that, being a mat- 
4 1; WY law, cannot be ſupplied by any averment, that it re- 
„ &rred to the ſentence of condemnation at St. Helena. It 
ee cre could de no legal condemnation, except by the court of 


umiralty, it muſt be taken that the parties meant that. And 
this ſentence of condemnation was paſſed by a court out 
o the ordinary courſe. of law, and not authoriſed by any 
whlic act of parliament, the plaintiff ſhould have ſhewn 
that it was made by a court having competent juriſdiction. 
We do not know that the commiſſioners at St. Helena, have 


to thi 
CT OF 
er, t9 
) aſſiſt 

THE 
cident 


anded zproper legal authority to proceed in rem, and condemn any 
ploxed ſhip carried into that port. A legal condemnation was a 
« um condition precedent, which ought to have been made out by 
e. Ar. he party claiming the benefit of it. However, it is not ne- 
"dem eſſary to decide upon this part of the caſe, becauſe I am 
ip had dearly of opinion, on the ſecond objection, that the action 
o pon $ not maintainable. It would be extremely dangerous ts hold 


that governors and commander s-in-chief ſhould make themſelves 
perſonally liable by contracts, which they enter into on the part of 
wernment. It would be detrimental to the king's ſervice, 
or no private perſon would accept of any command upon 
ſuch terms. The caſe of Mackbeath v. Haldimand, ſeems to 


ervice 

1 } 
Ut nad 
mant 
t was 


1857 
tone govern the preſent. It was there determined, that a 
of che commander was not anſwerable for contracts entered into b 
pre m on behalf of OI And whether the — 
e, wee by parol or by deed, it makes no difference as to the con- 
1i, % ( becdon to be put upon it. That, indeed, was a ſtronger 
ute He de than the preſent; becauſe there it was left open to evi- 
; ; and *oce, from whence it was to be inferred that the contract 
apt 525 made by the defendant, as the agent of 8 but 
con- be lit appears in expreſs terms that the defendant entered 
hong wo this contract on the behalf of government. For there 
elena an expreſs allegation in the beginning, that he made the 
com- tract © on account of his majeſty; and the ſubſequent 
o rigen, © that government ſhould be anſwerable for 1500/. in 
at certain event,“ makes it perfectly clear. Therefore, the 
e adant only meant to contract as the ſervant of govern- 
wet nn, and not to bind himſelf perſonally. BULLER, J. and 
u $2058, J. declared themſelves to be of the ſame opinion.— 
it WM /®gment for the defendant, 

*t wi 

Ash: 

more 

to 4. 
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Convicions. 


If a conviction under a ſtatute which enacts, that all con- 
victions againſt that act may be made out © in that form, or 
to the effect following” (giving the form), contain all the 


ſubſtantial parts of that preſcribed, it is good, though it alſo | 


contains ſomething more; for ſurpluſage will not vitiate a 
conviction.—This was a conviction under the 31 Ge, J 
c. 21. for killing game without having a certificate; ſ. 4. 
of which enacts, that all convictions upon any offence 
againſt that act, or the 25 Geo. 3. ſhall be made out © in the 
form, or to the effect following, &c.“ and then gives the 
form. The conviction was according to the effect of that form 
preſcribed; as it ſtated every thing required by thut form; 
and the objection to it was, that as the magiſtrate had ſtated 
more than he need have done, namely, the information, the 
ſummons, the defendant's appearance, and the names of the 
witneſſes, he ought alſo to have ſtated the evidence itſelf. 
PER Cur. This act of parliament has enabled the magi(- 
trate to draw up the conviction “ in the form, or to the et- 
fect following.“ And it appears by the form, which is im- 
mediately ſubjoined, that neither 4 caſe or the evidence 
need be ſtated. The queſtion therefore is, Whether the con- 
viction, now returned to us, be not to the effect ſtated in the 
act? It contains every thing that is important in the form 
ven, and ſomething more. It ſtates the information, the 
1 the defendant's appearance, the examination ot 
witneſſes, but not the evidence itſelf: but the act ſays, that 
the conviction need not contain the evidence. The want 
of the very thing which the ſtatute ſays need not be done, 
conſtitutes the Objection. The magiltrate has done every 
thing that was required; and he has ſtated ſomething more 
in the conviction ; but that will not vitiate it. Afterwares 
another objection was ſuggeſted, viz, that in the form given 
by the act a blank was left, in which the offence was to bc 
deſcribed ; but that here the juſtice had ny ſtated the 
& offence aforeſaid,” and that there was no otfence betore- 
mentioned in the convicting part. But Per Cur. * The ot- 
fence aforeſaid,” refers to that mentioned in the information, 
where it is particularly ſet forth. Conviction affirmed. 
An information founded on a penal ſtatute muſt negauve 
the exceptions in the enacting clauſe, creating the penalty, 
and alſo thoſe contained in a former clauſe, to which the 
enaCting clauſe refers in expreſs terms. — This was a convic- 
tion on the ſtar. 1 Fac. 1. c. 22. ſ. 7. for buying rough hides. 
The information alleged, that after the paſſing of the above 


act, the detendant, © not being ſuch a perſon as by rips 
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he ſaid act of parliament may lawfully uſe the craft or 
arſtery of tanning of leather, and doth tan the ſame, and 
wt being ſuch perſon as doth taw the ſame,” did bargain, 
wy, &c. The fifth ſect. of this ſtat. enacts, that no per- 


con- in ſhall tan any leather, or uſe, take, or have any profit, 

n, ot ain, or commodity, of, or by, the ſaid craft or myſtery ot 

Il the mnning of leather, except ſuch perſon or perſons, &c. 

t alſo hecifying them. Several objections were taken to this con- 

ate a action, one of which was, that the information did not nega- 

0. 3. tre the exceptions contained in the enacting clauſe, ſect. 5, 

l. 4. hid the counſel for the proſecutor, admitted that this defect 

tence wuld not be got over; for that the diſtinction had always 

n the ken allowed between an exception in the enacting clauſe (1), 

s the eating the forfeiture, and a ſubſequent proviſo in the ſtatute; 

f form nd that the exceptions in this — were of the former kind, 

orm 'r reaſon of the words in the enacting clauſe (ſect. 7.), „but 

tated mly ſuch perſons as by virtue of this act may lawfully, &c.”” 

„ the werring to the exceptions contained in the former ſect. 5. 

f the Ihe Kur being of this opinion, quaſhed the conviction. 

iel. Where a conviction by a juſtice is grounded upon an in- The King . 

agiſ- hyrmation taken at a time paſt, ſuch conviction may ſtate Hall. Tr. Ter. 

c et- tat the informer came and gave the juſtice to be informed, 2% Geo. 3. PK. 

1 I Ter. R. 320. 

im- athe preter- perfect tenſe. 

lence And the offender ſhould be called on to plead to the charge, 

con- More any evidence in ſupport of it is given; but if the evi- 

n the #nce be given firſt, though not in his preſence, and he con- 

form ſs the offence, the irregularity is cured. 

, the Alſo where the proſecutor is not obliged to negative the | 

n of exceptions in a ſtatute, and negatives ſome of them only, that 
that art of the information will be rejected as ſurpluſage.— 

want This was a conviction on the 22 Car. 2. C. 1. for ſuffering 

lone, meeting, and unlawful aſſembly of divers perſons to be held 

very "his dwelling-houſe, for the exerciſe of religious worthip in 

more aher manner than according to the liturgy and practice of 

varus tie church of England, not bein certified to the biſhop of the 

zwen boceſe, or to the archdeacon of the archdeaconry, or to the 

o bc juſtices of the peace at their general or quarter- ſeſſions of the 

| the Race for the parts and county in which the ſaid meeting was 

tore- ield, nor regiſtered in the ſaid biſhop's or archdeacon's court, 

e of- br recorded at the ſaid general or quarter- ſeſſions, againſt the 

uon, m of the ſtatutes, & . The objections taken to this convic- . 
: ton, were, 1ſt. That the information was not in the preſent | 

ative ene. It being ſtated that the informer came before the juſtice, ' 

alty, Wh #1 gave him to underſiand, &c.  2dly. That it appeared that f 

the tie evidence was not given in the preſence of the defendant, [| 

on wich it ought to have been; to this it was anſwered that he | 

des. : | 

hove 1 1 2 | | 

je ot ) Fd. R. v. Sparling, 1 S'r 497; and R. v. M. Jovi 1 Bere. 143 ; 153. | 
the had 
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had appeared and pleaded guilty. 3illy, That though this inf ccc“ 
charged as an offence againſt the ſtat. 22 Car, 2. only, yet . and 
Eg contrary to the form of the ſtatutes. 4thly, That Tur ( 
the information does not contain a charge within the tat. of thei ;; 1 trivo! 
22 Car. 2. c. 1. upon which the juſtice profeſſes to convict A Lo! 
for though it profeſſes to ſet out an offence againſtthe 22 Car.2 third obj: 
yet it is not confined to that ſtatute only, but negatives ſe nken ov. 
veral exceptions in the ſtat. 1 V. and MA. c. 18, It was ies. + 
therefore urged, that though it were not neceſſary for the © that che 
proſecutor to negative any of the exceptions under the latte 4 xitne!s 
act, yet having undertaken fo to do, the omiſſion of any on that the ( 
was Lal; and here the information had omitted, that in tie preſence « 
third ſection, as it was not ſtated, & that he did not take the oaths of croſs- 
and ſubſcribe the declaration, &c.“ by which he would » under t 
have been indemnified. The Court ſaid, that none of che « imprif 
objections were ſufficient in point of law. As to the F185? nontlis “ 
they ſaid that the words objected to were better in the pat ill, only 
than in the preſent tenſe 3 becauſe they referred to a tun audzed 
paſt, namely, the time of making the information. That the tons, thi: 
SECOND was cured by the defendant's having pleaded guilty ucful a f 
And as to the THIRD aud laſt, they ſaid, that this was a co jultices m 
viction on the 22 Car. 2. therefore the proſecutor need no concurrec 
have negatived any of the excep:ions in the ſtat. 1 an nition of 
A. c. 18; and that they might be rejected as ſurpluſage. WM convictior 
For if a ſubſequent ſtatute make an exception to a former © at1y un 
one, it is incumbent on the defendant to ſhew, by way of deer alſo 
fence, that he comes within ſuch exception. And belide* pre 
that, the 13th ſection of the 22 Car. 2. directe, „that du acht of 
act ſhall be conſtrued moſt largely, and that no proceed Hat a c 
& ings thereupon ſhall be reverſed, avoided, or impeach dus was a 
6 reaſon of any default in form.“ ; | do alſo 
The evidence in ſupport of a conviction, ought tot juſtice « 
taken in the defendants preſence, and the juſtices muſt, at te biting to 
ſame time, adjudge the forfeiture. —— This was a conviction s was 
of certain journeymen wool-combers, for “ that they ha Kt out, ſ. 
« agreed one amongſt another, and with other journeyme! For THE 
« wool-combers, to raile and advance their wages, and they (aid 
« that they would not work with the proſecutor, unlet „zo, 29 
& he and they would advance their wages.” — On bel! mly ſaid, 
of the defendants, it was objected, iſt. That no evidence wad Itth Ved 
ſtated to have been given in the preſence of the detendants Fil, 12. 
it was only, that the charge was read to them, in the pf; © nature. 
| ſence of the protecutor, Themes Eaton, the witneſs, zy, ant was 
That this fact, as charged, was not an offence within the 1G. 
ſtatute, becauſe they were not formed into wnlawfs! club Llyd, 14 
unlawful ſocieties abroad, and there was no written agre©11c1 I 3 cited 
of the reſolution among them. gdly. That there was 3 e reſolus 
judgment; it being only ſaid, “ that they are convicted fo Were he 
* unlawfully entering into ſuch combination.” It oug ©0 Vol, ] 
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this i vccced © god foris factat,” and expreſoly adjudge the forfeit- 
vet ine, and for this were cited, 2 Strange, 858; Hitz. G. 124. 
That Tur Cour T immediately over-ruled the ſecond objection, 
of the 51 frivolous one, and not to be ſeriouſly ſupported. AND 


avict ein Lord MaxsFIEUp, after argument: The firſt and 
Ar. 2 fiird objections are fatal. 1ſt. The evidence ought to be 
es le nken over again, in a defendant's preſence, unleſs he con- 
t wa cs. Here they do not confeſs, the evidence only was, 


or the © that they had formerly contefſed this combination to the 


latte „ xitnels.” In a conviction, the evidence mult be ſet our, 
y on that the Court may judge of it; and it muſt be given in the 
in the preſence of the defendant, that he may have an opportunity | 
oaths « crots-examining. zd Objection —Here, the puniſhment | 
would under the ſtatute diſcretionary as to the length of the time 
of the of inprifonment, viz. for any time not exceeding three 
IRS) nontlis (vide 12 Geo. 1. c. 34.) 3 and here is no judgment at 
e pally all, only a conviction. They ought to have gone on, and 
L um ajudzed the forfeiture. Therefore, on both theſe ohjec- 
at the bons, this conviction ought t6 be quaſhed; for, however 
zuilty ful a ſtatute tis may be, for the benefit of trade, yet the 
con- ces muſt convict according to law. Mr. Juſtice DEN ISsoN 
d no concurred, and ſaid, as to the 3d objection, the time, the du- 


, and 


uſage. 


ation of the commitment, ought to be aſcertained upon the 
conviction, The ſtatute does not fix it, it only favs, “ for 


ormerly © aty time not exceeding three months.” Mr. Juſtice W1L- 
of de- nor alſo ſaid, 1ſt. That the witnefſes ought to be examined 


elide wi tlic preſence of the party accuſed ; that he may have the 


t uu benefit of crofs-examination. And as to the 3d ohjection— 
xcecl i | hat a conviction is equal to a verdict and judgment; but 
ache lis was a verdict without a judgment. Conviction quaſhed. 

| do alſo in this caſe, a conviction of a clergyman, before Rex Killett, 
to b d juſtice of the peace, upon 19 Geo. 2. c. 21. ſ. 13. for neg- _ __ 
at te ang to read the act to prevent profane curling and ſwear-4 2 Loy 
1c110088 s, was quaſhed, becauſe the evidence was not ſtated an 
y ha out, ſo as that the Court could judge of its ſuſſiciency. 
-ymel Fr THE Cour held, that the evidence ought to be ſet out. | 
, and hey ſaid, this was clearly fo ſettled in Rex v. Biſſex, Trin, | 
uncl zo, 29 and 30 G. 2. in this Court. Whereas, here it is | 
behai ly faid, + the ſame, as ſer forth, being duly proved.“ . | 
e wa "© 12d. ( Lucas's Reports) 213. Duten and Green, B. R. | 
lants Hil 12 Ann, It ought to appear to the Court, from the | 
; pre © nature of the evidence, ſpecially ſet forth, that the defend- 1 
20% " ant was guilty.” See alſo the caſe of Rex v. Vipont et al, | 
in ng 7. 6. 3. So it was allo ſettled in the caſe of Rex v. [| 
101, 0 Ld, A. 8 G. 2 B. R. which is reported in 2 Str. 999. and 1 


emen s cited and relied on by Mr. Juſtice Deniſon in delivering | 
a8 ne le reſolution of the Court in the caſe of The King and Biſex; 
ed fo Were he declared, that the caſe of The King and Queen i 
ght 1 Vol. II. R x againit 
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againſt Pullen and others (of oath made de veritate premiſh. charge 
rum generally, without ſetting it forth ſpecially, being (uth teres, 
cient in convictions), is not law now; it having been, ſince befrd 
that caſe, quite ſettled, “ that, 25 a conviftion, it is rn did | 
« that the evidence ſhould be ſet out, that the Curt may judrel lickeis, 
« whether the juſtices have done right; but, upon an order, ing, & 
it is not neceſſury; becauſe the Court will preſume that they author! 
have done right. _ acdc 

So alſo in this caſe, where the conviction runs, heren appe. 


witneſſes being examined on cath, and the ſaid Milliam Read * gu 
having neglected or refuſed to attend, &c. I do accordingly * laid | 


adiudge and convict, &c. THE Cour ſaid, that the con- * cony! 
viction could not be ſupported, the evidence not being fer * tices, 
forth, « ſaid | 

But if enough appears on the face of the conviction, ta * that « 
ſhew that the evidence was given in the preſence of the de4 taken tt 
fendant, it is ſufficient, without ſtating that he was actuallyi bad on 
prefent at the time. In this conviction, the appearance of The de 
the defendant and the evidence were ſet forth as follows: « Aﬀer- tickets, 
« wards upon the aforeſaid day, and in the year aforeſaid, he, convict: 
the ſaid Sammel Kempſon, having been duly ſummoned, ap- what of 
« peareth, and is here preſent before me, in order t make 11s 0 all it 
« defence againſt the ſaid charge and information, and havin evidence 
« heard the ſame, &c. pleadeth not guiity, &c. neverthelef: — : 

0 


« on the ſaid 14th day of September, one credible witnels, —_ 
& R. C. now cometh before me, &c.” The objection Wppotr 
taken to this conviction was, that it did not appear that the viction, 


evidence was given in the preſence of the defendant. 8E been co 
PER CUR. Enough apprars upon this conviction to ſhe u 12 jud 
that the witneſs was examined in the preſence of the detend$ Whe 
ant, it muſt be ſuppoſed, that all that paſſed was at one ail tute to 
the ſame time. Conviction affirmed. pcrions 
The evidence muſt, however, ſtate the offence to hard torteicur 
been committed where it is laid. — This was a conviction 01 Gtendar 
the lottery--aCt, 22 Geo. 3. c. 47. before two juſtices. Tu a 26 0 
information charged, that on the 10th of March, 1786, tos Quartere 
defendant did, in Great Queen-ſtreet, in the pariſh, &c« conclud, 
take, &c. And the evidence was, that, © Thomas Jace : ottenc 
on the 10th of March laſt, infured perſonally with the ſaid ſum | 
{homas Jeffries, &c. It was objected, that the ev10encal ' poled 
did not prove the offence to be commirted in the place laid in * no 
the information, which it ought to have done; tor where vet he pen. 
the juriſdiction of the magiſtrates who try the offence 15 loca , Make ſ. 
the offence muſt be proved to have been committed withil we het 
their jurisdiction. And of this opinion were the Court." "ces 
Conviction quaſhed. vrerieer 
A conviction for the ſaid offence, where there are wg Went is 
— 48 — 


diſtinct offences charged in the information, is bad 12 
was a conviction on the lottery- act of 22 Geo. 3. c. 47 W 


* 
898 * * 


21. 
ſutß- 
ſimnce 
ceſſary | 
7 judge N 
order. 
t they 


reupen 
: Read 
dinqly 
e Con- 
ing {ct 


On. 5 
he de 
*tuallef 
NCe Ol 
Aſter- 
1d, he, 
d. Ge 
e his 
having 
helefs 
1tnels, 
cdion 
at the 
dr v8 
ſheu 
etend 
Ne an 


| harg 
ion 01 

Thi 
6, tue 
1. Ce 
act /ong 
ic {aid 
denc 


Wh 2 
laid 1 


Convictions. 611 


charged that the defendant did keep an office for dealing in 
ſhares of loitery- tickets; to wit, the ſhare of a ticket num- 

bet d 34,907, without the authority of a licenſe + and that 

he did keep an office for regiſtering the numbers of lottery- 
tickers, and did then and there take and receive three ſhil- 

lings, &c. for tae regittering of a lottery-ticket, without the 

zuithony of a licenſe, &c. The conviction, after having 

fad the evidence, procecded : & Whereupon, as it ma nifeſtly 

« appears to us the ſaid juſtices that the ſaid Henry Salomons 

« guilty of the offence charged upon him in ard by the 

4 ſaid information, it is thereiore adjudzed by us that he be 

convicted, and he is hereby convicted by us the ſaid juſ- 

* tices, of the ſaid offence charged pon him in and by the 

* ſaid information, according to the form of the ſtatute in 

that cafe made and provided, &c.”” Several objections were 

taken to this conviction, BUT THE CouRT ſaid, that it was 

bad on another ground, for there was a duplicity of charge. 

The defendant is charged with dealing in ſhares of httery- 

tickets, AND with regiſtering tickets without licenſe, and he is 

convicted of the faid offence, ſo that it does 1.0t appear of 
what offence he is convicted. A conviction muſt be good 

10 all its parts; the information muſt be ſupported by the 

evidence, and the judgment muſt be ſupported by both. 

Here the defendant is charged with two diſtinct offences, 

eich of which would ſubject him to a ſeparate penalty ; and 

ſoppoling they could both have been included in one con- 

vction, which is to be doubted, the defendant ſhould have 

been convicted of both. A judgment for too little is as bad 

v2 judgment for too much. Conviction quaſhed. 

Where juſtices of the peace are required by a penal ſta- The King ». 
tute to diſtribute the penalty on conviction among certain 8 
prlons according to their diſcretion, an adjudication that the daa es 
bortecure be diſpoſed of as the law directs, is bad. Theſe Word, Mic. Ter. 
Gtendants were ſeverally convicted before three juſtices, up- ** OY —x 
in 20 Ges. 3. c. 10. for refuſing to receive ſoldiers regularly * Ec 
quartered and hilleted upon them. Each of the convictions 
concluded as follo vs, “ and we do adtudge that, for the 
* oftence aforeſaid, he, the ſaid defendant, hath forfeited the 
* ſum of gl. of lawful money of Gie2t Britain, to be diſ- 

* poled of as the law directs.” It was objected, that there 
vas no diſtribution of the penalty by the juſtices; and that 
lie penalty is directed (1) to be applied, in the firſt place, to 
nabe ſatisfaction to the ſoldier tor any expence he ma 

ure deen put to, by reaſon of his not being billeted as the 
ices ſhall direct, and the remainder is to be paid to the 
brerieers of the poor of the parith. PER Cur. A judg- 


ment is an entire thing; and one part of it cannot be given 


(1) S. 66. 
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The King . 
W. P:rieft, 
Hil, Ter. 

36 Geo. 3. B 


1 Ter. Ref. 538. 


Convicians. 


at one time, and another at a ſublequent period. The diſ 
tribution of the penalty 1s part of the judgment, and it ought 
to appear on the record. ——Convittion quaſhel, 
A convi-tion, adjudging a diftributiou of part of a forfeit- 
ure (which a ſtature ſays ſhall be paid to the overſeers of 
the poor of the pariſh, tor the uſe ot the poor of the pariſh) 
to the overſcers of the poor of a townſhip, cannot be ſup- 
ported. — The defendant was convicted in the penalty of 49; 
by a magiſtrate on the mutiny-aCt, 35 C. 3. C. 6. f. 68. for 
refuſing, by the pace of two hours, to bil! let one T. Bates, 
then being a ſoldier in his majeſty's ſervice, at Ulleſth- rp: 
That ſection” enaQts that every perſon offending, &c. ſhall 
forfeit 5/. or any ſum not exceeding 5. nor leſs than 40s. as 
the juſtice ſhall think fit, to be Icvied by diſtreſs and ale, &c.; 
and applied, in the firſt place, in making ſuch ſatistaction 10 
any ſoldier for the expence he may have been put to, &c. as 
ſuch juſtice thall order and divect, and the reminder thall 
be paid to the overſcers of the poor of the pariſh where the 
oflence is committed, for the uſe of the poor of the ſaid 
pariſh. The 85th ſect. preſcribes a ſhort form of convice 
tion, which concludes thus: It is therefore confidered and ad- 
judged, by me, the ſaid juſtice, that the ſaid A. B. be convicted, 
and | do hereby convict him of the offence aforeſaid; and do 
hereby declare and adjudge that the ſaid A. B. hath tortener 
the ſum of for the offence atoreſaid, to be diſtributcd 
as the law direCts, according to the ftatute in that caic made 
and provided.” In this cate the adjudication of the forteit- 
ure was as follows, “ And 1 do hereby adjudge, order, and 
direct, that out of the ſaid ſum of 40s. ſo forfeited as aforeſaid, 
the fum of 15s. be ap plied 1 in making ſatisfaction to tlic {ail 
J. Bates, tor the expence he has been put to by reaſon of lus 
not being billeted as atoreſaid ; and that 258. the remainder of 
the ſaid 40s. be paid to the overicers of the poor of the 
townſhip of Ulleſthorpe aforeſaid, or to ſome one of them, 
for the uſe of the poor of the ſaid tow nſhup, according to 
th: ſtatute in thatcaſe made and provided,” & c. It was ob- 
jected to the conviction, that it was not according to the 
torm preſcrihech by ſect. 8 5.; and becauſe the diſtrib uten 
che penalty was not warranted by the act. 
h. J. When a form of conviction is preſcribad by a {taint 
it is moſt {ofe in general to adopt the very words uſed: but take 
Ing the hole of this act of parttament together, the legs ture 
could not intend that there ſhould be a literal adheten.e te 
the torm preſcribed, The 68th clauſe points out de ane 
ner in which the forſeitute thall be dittributed, namel Iv; fuck 
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Wiion to the form of conviction preſcribed by the ſubſe- 

quent clauſe (ſect. 85.) the conviction might have been 

ncht. But I am of opinion, that the other "ob jection, the 

rfeit- litribution of the forteiture to the poor ot the townthip, 18 

"+ bf ata! Conviction quaſhed. 

rih) If a conviction do not ſtate an adjudication, it cannot The King v. 
ſup- de ſupporte d, whether the puniſhment be or be not fixed by / fe y W 
405 the ſtatute. This was a conviction on the ſtat. 8 Face I. c. — Geo. 3. B R. 
b Gp 7. for killing two hares with a gun. The conviction, after 7 7. R 233 
Bates fin; forth the information, ſummons, plea, and the evi- 

; ſence, concluded thus, + Whereupon, &c. it appears to us, 

the ſaid juſtices, that the ſaid J. A. Harris is guilty of the 

w offence charged upon him in and by the ſaid information; 

and thereupon it is conſidered and adjudged by us, the f * 

juſtices, that the ſaid J. 4. Harris be convicted, and he 

; nereby convicted by us, the ſaid juſtices, by the t- 7 Locke 

of, &c. of the offence charged upon him in and by tie ſaid 

3 formations according * the torm of the ſtatute in fuch 

e ſaid * cake made and provided.” By the tat. 1 Fac. 1. C. 27. 

n 2, every perſon who ſhall ſhoot at, kill, or deſtroy with 

2 6d any gun, &c. any hare, &c. (the ſame wi proved, &c, 

ited, before two juſtices, &c.) thall be by the ſaid Juſtices com- 

114 ni ted to the common gaol of the ſaid county, &c. for three 

enen montlis, unleſs the offender forth wi! u, upon Cons 1Ction, 1 pay to 

buted aechurchwardens of the pariſh where the otfence is commit- 

made or the party: apprehended, to the ule of the poor of tie ſaid 

7 pariſh, the ſum of 20s. for every hare, &c. It was intended 

„ and (0 ke len veral objections to this conviction : iſt. Ih the 

reſaid, IN. 1 Tac. 1. c. 27. was in this reſpect virtually iepealed by 

c (ail (de ſtat. 22 & 23 Car. 2. c. 25. Bur Lord KENVON, 

of his . laid, Without agitating the queſtion reſpecting the 

der of reyes! of the ſtatute of Fame * that he was clearly ot opinion 

f the dat the conviction could not be 1 for want of an 

FE We Wudication, Before the caſe of R. v. Fipont (1), there had 

no to den det erminations both w AVS; but in chat caſe it was 

1s bb» tearly fettled that this was a fatal objection. I have rather 

Ger manuſcript of that caſe than is to be found in Pur- 

"W's Reports : and according to that, WILMOr, J. ſaid, 

. bs other objection, tor want of an adjudication, is ſtill 

Te material, A conviction is in the nature of a verdict 

and 1 judo ginent, and therefore it mult be preciſe and certain. 

an 8 north anding ſome old cates in Salteld (2), and in 

bo. Ks, to the contrary, I take it that the judgment is 

Uential point in ev ery conviction, let the puniſhinent be 1 
axed or not, And fo it was held in R. v. Hawkes (3), on a || 
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9 ? Bur, 1163. and p. 608, ante. (2) Vid. R. v. Chandler, Suk. 378. 
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. : 
| 


Rr 3 convilion 


614. 


Rex . Abraham 
Hall, La. Ter. 


Convitions. 


conviction for deer-ſtealing, though the penalty there was 
fixed at 5ol. certain; and in that caſe Mr, Fazateriy cited 
two caſes to the ſame effect. This matter alto came before 
the Court in Tr. 9 Ges. 1. on a conviction on the ſtat. 
1 Geo. 1. c. 48. and there the conviction was only ides con- 
fideratum eft quod conviftus oft, c.; and though that point 
was not there decided, it appears to have bee; the fenſe of 
the court that the conviction was bad for that reaſon. That 
caſe is reported in Modern Cites in Law and equity (1); 
hut it is to: ally miſtaken there, as indeed are nine cafes out 
of ten in that book. Therefore, without conſidering the 
virtu d repeal of the ſtatute of James, which I defire to leave 
mtouch d, I am clearly of opinion that this Conviction can- 
not be f:-pported for want of au adjudication. Per Curiam 
— Conviction quaſhed, 

And where coſts are to be paid by offenders, they muſt be 
aſcertained in the conviction. —The defendant was com- 


14 Geo. B. K. mitted by a warrant of one juſtice, which ſtated a convic- 


Cowp. 60. 


The King . 
John Reaſon, 


. 


25 Geo. 3. B. 
6 Ter. Ae. 37 


tion of the defendant under the ſtat, 6 Ges. 1. c. 48. ſ. 1, tor 
cutting down and carrying away an aſh timber tree, for 
which offence, being the firſt, the ſaid juſtice had ordered the 
defendant to forfeit and pay down the ſum of 15/. t2gether 
with the charges previous to and attending ſuch conviction, 
which he refuſed to pay; and the commitment was to the 
common gaol for nine months, ox until the tai forſenvre 
or ſum of 15/. together with the charges previous to and at- 
tending the ſaid conviction ſhould be paid. The detendant 
being brought up by habeas corpus, it was objected that the 
conviction did not aſcertain any ſum for coſts or charges, 
and that therefore the time of impriſonment was uncertan: 
PER CU IAM, This conviction cannot be ſupported, tlic 
principal judgment is a penalty in 'a certain ſum of money, 
and impriſonment is a coercion of the payment; but whie 
the ſame remains uncertain, the detendant cannot be fe 
leaſed ; therefore, let the conviction be quaſhed, aud the de- 
tendant diſcharged. 

It juſtices of the peace acquit a defendant, againſt whom 


! 
$7 


an information is laid before them for a penaltr, t! 
judgment cannot be reverſed, though the juſtices tate 


5. (on a return to a _ceriz2rart) evidence which prima fac: 


is ſufficient to convict. An information for uſing brimſtone 
in the dryingof hops (2), having been exhibited againſt thus © 

ſendant, the magiſtrates before whom it was laid made a fe- 
turn to the certisrari; which (after ſetting forth the informa- 


— — 


(1) Vid. R. v. Afttrn, 3 Med. 175. 
(2) Which is an offence ga nt ü. Rat, 7 Geo. 2 c. 19. l. 2, 
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Conviaious. 


ton and plea, and alſo very clear and preciſe evidence to 
fhew that the defendant had uſed brimſtone for the purpoſe 
of giving the hops a better colour) proceeded : but becaute 
the informer I. S.) does not produce any other evidence 
before us, the ſaid juſtices, againſt the ſaid J. Reaſon, and 
becauſe all and ſingular the premiſes being heard and fully 
vnde rſtood by us the ſaid juſtices, it manifeſtly appears to us 
that the ſaid J. Reaſon ought not to be convicted of the pre- 
miſes above laid to his charge in and by the ſaid information 
of the ſaid VJ. S. or of any part thereof; therefore it is con- 
fidered by us, the ſaid juſtices, that he he acquitted of the pre- 
miſes above laid to his charge in and by the {aid information 
of the ſaid V. S. and he is thereof acquitted by us the ſaid 
juſtices accordingly, PER Curlam, The evidence given 
was entirely and excluſively for the contideration of the 
juſtices below, who were placed in the ſituation of a jury 
aud as they have acquitted the defendant, this Court cannot 
ſubſtitute themſelves in the place of the juſtices acting as 
jurymen, and convict him. We cannot judge of the credit 
due to the witneſſes whom we did not hear examined. We 
em only look to the form of the conviction, and ſce that the 
party, if convicted, has been convicted by legal evidence. 
Anu we muſt conſider on this return that the magiſtrates 
dtermined on the facts, and not on the law ot the cate as 
altinguithed from tlic tacts. 


Copyhold. 


Ile co created. 


A copyhold cannot be created by operation of law, but 
muſt have been demiſed or demiſable by copy time out ot 
mind. 

Alſo by a graut of a manor, with an exception of the 
waſtes, they are thereby ſevered from the manor, though the 
copyholders continue to have a right of common thereon by 
immemorial cuſtom. 

And after a grant of the foil of thoſe waſtes to 
truſtees for the uſe of the copyholders in fee-tocaye, 
tle lands, when incloſed, willi be frechold, and not copyhold. 

This was an iſſue directed under an incloſure act, 26 
65. 3. c. 57. (1), to try whether the allotments made to 
copyholders, in reſpect of their copyholds, on two commons 
called Belperward and Chevinward, were frechold or Copy = 


— 


* 
bo 


(1) Private 28. 
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hold. On the trial of the cauſe a verdict was talen for 0 
plaintiffs by conſent, the parties intending to take the op}. 
nion of this Court upon a motion for a new trial: but by 
the direction of the Court the facts were put into the form 
of a ſpecial caſe; which ſtated the act of parliament, recit- 
ing that diſputes had arifen between the detendant, as lord of 
the manors of Duffield and Belper, in the county of Derbe, 
where the commons in queſtion lie, and the plaintiffs, copy- 
holders of the ſaid manors, reſpecting the tenure under 
which the incloſed lands would be holden by them, and <&- 
rec ting the queſtion to be tried in a feigned iſſue, The cate 
alſo ſtated that on the 25th September, 1629, 4 Car. 1. the 
king granted to Edward Titchfield and others, and their heir:, 
&c. the manors of Duffield and Belper, with all their richts, 
&cc. except ſ inter alia], always and altogether reſerved unto 
the king, his heirs, and ſucceſſors, all and ſingular ſorells, 
and chaſes, and all parks, &c. Under thoſe grantees the 
defendant is well entitled to the abovementioned manors. In 
the 6th of Car. 1. an information was filed by the atturncy- 
general in the duchy court of Lancaſter, againſt the ear! of 
Newcaſtle and others, ſtating that the king was feifed of the 
foreſt or chaſe of Duffield, of which thete wards were part, 
and was deſirous to approve, but that the d-tendants claims! 
ſome eſtate or common therein : The dejendaits in tac 
anſwers admitted the king's ſciſin of the land, and diſclaimel 
all intereſt therein but rights of common as appendant 0! 
appurtenant to their copyholds in the manors of Duff! 
and Belper, for all cattle, &c. levant and conchant ; and that 
theſe wards had been parcel of the manor of Dutheld Gull u 
time of the grant aboverhentioned, On the 27th Match, 
6 Car. 1. a commiſhon iſſued to treat with the detendants 1 
that information; and it was mutually agreed that the king 
Jhould have one-third part of thoſe wards in ſeveralty, and 
the commoners the other two-third parts. In contequence 
of which, on 21ſt November, 9 Car. 1. a decree was m de 
in the faid cauſe, reciting the information, and commuſhon, 
&c.; and it was decreed, that the king ſhould have one-thuid 
part of the ſaid wards, diſcharged of all rights of common, 
c. and that the commoners, in lieu of their common wl 
they had formerly enjoyed upon the whole of the ſaid ward, 
ſhould have, hold, and enjoy for ever, the other two paits at 
the ſaid wards to them and their heirs, and all cottages and 
buildings upon the ſame, together with the ſoil of all te 
highways leading through the ſame, leaving free paltage, N. 
at and under certain yearly fee-tarm rents therein expreiled ; 
an! that his majeity ſhould not from thencetorth have 07 
claim any right, title, or intereſt, to the ſaid two parts of the 
ſaid wards, ſaving ſuch rents. And it was further decreed, 
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ould be granted with all convenient ſpeed to 7abn Oſborne 
«nd others, &c. and their heirs, for the uſe and benefit of the 
{ud commoners, and their heirs, in fee-tarm and fee-ſocage, 
xs of his majefty's manor of Enfield. in the county of Mid- 
lleſex. And reciting likewiſe, that the king had ſignified his 
i gn to his chancellor to grant to Edward Sydenham, eſq. 
his third part of the ſaid wards in fee-turm ; it was further 
tecreed, that upon ſuch grant there ſhould be paid the re- 
ferved rent of 40s. in the proportion therein ſpecified. Ac- 
cordingly, on the 2d of September, 10 Car. 1. the king by let- 
ers patent, granted the ſaid two parts to the truſtees and their 
heirs as had been decreed. In 1670, 22 & 23 Car. 2. a pri- 
ne act was paſſed, intituled, An Act for ſettling an Agree- 
ment between Sir William Smith, and Sir Thomas Hoke, and 
Gman Pole, and others, which, after reciting that Sir Wil- 
lam Smith and Sir Thomas Hooke were ſeiſcd in moieties in 
ze-fimple of 1350 acres in theſe wards, being parcel of the 
manor of Duffield, &c.; and that certain copyholders and 
recholders, having right of common, &c. a decree had paſſ- 
al ſas before]; and reciting, that diſputes had ariſen be- 
ween the taid Sir JH ilam Smith, Fohn Fell (from whom Sir 
Thmmas Hooke claimed), German Pole, and other commoners, 
concerning the ſaid commonage ; and that the decree made 
n the duchy court was confirmed about 16th July, 1660; 
but the ſaid German Pole, and ſome others of the commoners, 
not being ſatisfied, &c. for further and final ſatisfaction, Sir 
William Smith and dir Thomas Hoke had conveyed one-fifth 
yart of the 1350 acres to German Pale and others in truſt 
for the commoners, and by them quietly enjoyed ever ſince, 
confirmed the ſaid decree, aud the conveyance of the fifth 
gart to the uſe of the commoners ; and enacted, that the reſt 
vt the lands, as they were ſet out and held in ſeveralty by the 
ad South and Hoke, ſhould be held by them free from all right 
„common. But there is a ſaving in the act of the rights 
af all perſons not privy to. the agreement. It was admitted 
between the parties in the preſent caule, that the right of 
common of the free holdersand cop yholders within the manors 
: Duffield and Belper on theſe two wards, was eſtabliſhed 
by a decree in the duchy court in 20 Elia. and that the 
Opyholders have immemorially enjoyed and ſtill have fuch 
melt, As to the reſpective acts of owner(hip, the plaintiffs 
proved a ſeries of receipts for a century paſt, of coal-pit 
ents, and cottage rents, and rents for encroachments on theſe 
Wards, which were applied to the poor rates; and that per- 
ans had from time to time been put by them into the vacant 
cotages on the commons. On the other hand, the defend- 
nt gave in evidence various preſentments and orders at the 
(urt-!e:t and court-baron, reſpecting nuiſances, encroach- 
Rents, &, on theſe wards, from 1629 down to 1726; 

two 
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two or three cottage rents received ſince 17543 and 
waifs and eſtrays taken as far back as 1749. The cat 
was very fully . and THE CoURT took time 90 
conſider; afterwards ASHHURST, J. delivered the opinion 
of the Court in the following manner: — In the: 6:6 
place it appears, from the ſtate of the caſe, that theſe two 
wards being referved out of the grant to Titchfield, and others, 
under whom the defendant claims, were ſerved from the mz. 
nor, and have never ſince been a part of it. In the nov 
place, it appears, that upon the ſubſequent litigation ide 
duchy court, and the decree in conſequence, it was ſettles 
and decreed, that the king was to have one-third of thoſe two 
wards, and the commoners the other two thirds, together 


with all cottages, &c.. in lieu of their rights of common, | 


and that the ſame ſhould be conveyed to truſtees for the uſe 
and benefit of the commoners and their heirs, under a fee- 
farm rent of 406. And the king, by his letters patent, 
granted the ſame accordingly. It is plain, therefore, that i 
was the intention of the decree, that the commoners thou!d 
have an equitable intereſt in the whole frechold aud inherit- 
ance of theſe two wards, in full right; and the legal intetett 
was accordingly granted to their truſtees; and it was net 
meant that they ſhould merely have a right of commonaye, 
for it expreſsly declares, that they ſhall have a right to all the 
cottages and buildings. But it is ſaid that the lord was no! 
a party to theſe proceedings, and therefore was not bound by 
them. Had that objection been made recently, it might! 
have admitt-d of ſome argument; but after ſuch a length of 
acquieſcence as 150 years, without taking any legal ſtepsto 
have the matter ſet right, an aſſent on the part of the lords 
may fairly be preſumed. And as to any acts of aſſertion oi 
right, they are very inconſiderable when compared with thote 
which have been excrciſed on the part of the plaintiffs. But 
lying this out of the caſe, there can be no doubt upon the 
iſſue now before us; for the queſtion is, WHETHER BY 
OPERATION OF LAW THESE ALLOTMENTS MADE To 
THE COPYHOLDERS, SHALL BE ' FREEHOLD OR corn 
ol? Now, in order to decide that queſtion, it is only ne- 
celfary to comider what is the nature of a copyhold, and 
wht are the incidents inſeparable from it. It is held clearly, 
that a copycald miſt be time out of mind, and cannot begin at th 
day. Co. Lit. 58.6. And agreeable to this is the caſe of Kompe 
v. Carter, 1 Leon. 55. In an action of treſpaſs the iſſue 
was, it the lord of the manor granted the lands in quettion 
by copy of com: roll, according to the cuſtom of che ma or: 
it was proved that the lord bat of late granted the lands by 
eopy of court roll, where it was never granted by copy 0! 
court roll before; and it was holden, that the jury Wes 
bound te tind daminns nan conceffit ; for notwithſtanding that 4 
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n dominus conceſſit, yet not conceſſit ſecundum conſuetudi nem 
munerii; the id land was not cuſtomary, nor was it de- 
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ne to miſ-able, for the cuſtom had not taken hold of it. Then 
»1n0n Wh was che 14nd now in queſtion ever demiſed, or demiſeable ; 
> firſt and had the cuſtom of the manor ever taken hold of it? It 


a 
e two 
"GI 
mere, 


ckarly had not. 


Then it never can be copyhold, and of 
But it is argued, that this ſhall 


courſe mult paſs as freehold. 


C Mite become copyhold by operation of law, as the acceſſary muſt 
next always follow the nature of its princip l. But the misfor- 
17 tie tune is, that there is no inſtance ſhewn, in which a copyhold 
ſertieq was ever created by operation of law; and for this plain 
e two reaſon, tat a copy hold is not a creature of law, but of fact; 
zecher t mu have cuſtom to ſupport it, and cannot be created by 
mon, WW zny other mode, unleſs an act of parliament, which might 
ic uſe operate as an eftoppel to any man to ſay that it had not ex- 
a fer- ited time out of mind. And the detendant himſelf, and thoſe 
atent, who were cc erned for him, were fo perfectly well aware 
ht it of this, that in this very act of parliament, as to other parts 
aud WW of the common, which were his own waſtes, and which 
herit were imended to be allotted to the commoners, care has been 
teref tken to inſert a ſpecial proviſion, that they ſhall be deemed 
1s not and taken to be copyhold, and they very wiſely would not 
_ truſt to the operation of law. Therefore, on the whole, we 
Il the 
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ae very clearly of opinion, that there muſt be judgment for 
the plaintitfs.—Poſtea to the plaintiffs. See alſo the caſe of 
Trzonley v. Gibſon, under title INcLosUREs, where Lord 
AExYON laid it down as & extremely clear, that no new 
tenure can be created, unleſs by the authority of parlia- 
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n ; f A cuſtom within a manor, that lands ſhall deſcend to the penn, on the ſe- 
fl 0. elder ſiſter, where there is neither a ſon nor a daughter, does veral Demiſes of 
TY dot extend to an eldeſt niece; but the lands mult deſcend ac- — 
{mc corciug to the rules of the common law, in default of ſuch wrage, and 
1 1 on, daughter, and ſiſter; and a cuſtomary of a manor, Ann his Wife, 
TY eating to be of great antiquity, and delivered down with I, SPI. 
1 3 8 1 Mic. Ter. 
1255 the court- rolls from ſteward to ſteward, although not ſigned 26 Geo. 3. B.R. 
F by any perſon, is good evidence to prove the courſe of de- 1 Ter. Rep. 466. 
don Kent within the manor. This was an cjectment for 

* Gpyhold lands lying in the manor of Bolſover, in the 
u by county of Derby. Three ſeveral demiſes were laid in the 
* *laration, one by Ann Godwin, of one undivided third 
3 belt; another by /H ragg. and his wife, for an undivided 
* bud part; and another by them, and An Goodwin, for two 


undivided 
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undrvuled third parts. On the trial of the caſe, a verdid 


was taken for the leſſors of the plaintiff, ſubject to the opi. 
nion of the Court on a caſe reſerved. —* oſeph Stanley was 
ſeiſed ot this copy hold eſtate, and died inteſtate, and with. 
out iſſue, leaving one niece, the abovenamed Ann /I ragg, 
„and the reprefeantatives of two other niccte, who died e. 
% fore him, namely, the abovenamed Ann Goodwen, only 
© cluld of /Zary, his ſecond niece, and the defendant 7*/epb 
« Syray, the eldeſt fon of Elizabeth, his eldeſt nicce ; which 
* three nieces were the daughters and only children of 10. 
* mas Stanly, who was the eldeſt brother of the ſaid Feſeph 
« Stanley, and who died in his life-time. Ihe defendant is 
no iu poſſeſſion of the whole eſtate, and claims to be 
heir according to the cuitom of the manor. A parchment- 


© writing was ptoduced, by Mr, John OClauuin, the ſtewud } 


* of the manor, as the cuſtomary of the manor, AIs. 
« Gladwin had been Reward for five years ; he was clerk 
« to Mr. Dat, his immediate predeceſſor, uno became 
« {reward in the year 1748, and had the poſſeſſion of the 
« cuſtomary all that time, and had received it from Al, 
« Rebert MWilmct, the preceding ſteward. The parchment 
« writing bears no date, and begins thus—Bolſover—Cun a 
* concilts domin regis ex afſenſu omnium tenentium et ſummenit's 
« run manerit dicti domint regis de Bolſover de mads tenure 2 
al ſpectalem rogatum inſcriptis expreſse ordinatum eſt, prot 
« patet in ſequentt, prout antecefjores ſui a tempore Guhelm 2:1 
* queftoris tenere conſueverunt ; que quidem ſcripta omnibus f. 
« mmibus bujus manerii et heredibus de fe provementibus in ſects 
lum remancbunt inperpetuum.—Art, 5. Item, omnes terra d 
« tenementa poſt mortem cujuſlibet tenentis infra dominicum ra- 
& dictum per Bedellum ville debent ſiſiri et remanere in mon 
* domint cum omnibus proficuis de ſe provenientibus, gui 
« proximus heres ſatisfaceret domino regi 58. 4d. pro relewis ji, 
tl faceret fidelitatem in plend curid, quia nulla tenementa hu 
* manerit funt partibiia nec inter heredes maſculas nec feel. 
Aft. 13. Lem, ſi aliquis tenens hujus manerii obierity filiua 
& fa primogenitus et legitime procreatus habeat hereditamenta, e 
& dabit domino regi 58. 4d. pro relevio ſuo; et ſi contingat allet 
&* tenentt quod non habeat filium, filia ſua ante nata habeat hel 
* ditatem ſuam, abſque partitione, preter dotem, et dabit demi 
« regi gs. 4d. pro relevio ſuo, ficut filius primogenitus faceret.- 

As to daughters, an entry was read from a court-000%, 
« dated the 17th of June, 1734, by which it appeared that 
« Ann, the wife of Foſeph I illiams, claimed in open cout, 
« as eldeſt daughter and heir of John Palmer, all ſuch cu, 
„ tomary lands, &c. as deſcended to her on her fathens 
„ death; to which the was admitted, according to the cui 
„ tom of the manor, &c.“ —It was admitted, that thre 
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dechter and heir; and the plaintiff's counſel did not con- 
-yert the fact, that the cuſtom extended to daughters. Lo 
hex that the cuſtom extended to fifters, another court-book 
#5 produced, from which the flowing entries were taken: 
ue gth, 646. Bolſover. The court of the manor of the 
narquis of Newcaſtle, &c, The jury, ſworn to enquire for 
te lord of the ſaid manor, ſay as follows; 1ſt, That In. 
ing fell, who whilſt he lived held to him and his heirs 
{ the lord of the ſaid manor a mefluage, and certain lands 
a Clown, by the yearly rent of 5s. 4d. tealty, and ſuit of 
le court, ſince the laſt great court held here died ſo ſeiſed 
creof, and that Helena (wife of John Pinns, of Mansfield) 
«the eldeſt ſiſter and heir of the ſaid Iilliam, and ot full 
we, whereby falls to the lord for relief 5s. 44. Then at 
mother court, entitled court-leet of the King, and great court 
dhe manor of the marquis of Newca/tiz, 28th October, 
mah. At this court came Eleanor Pinns, wiſe of John 
Plans, in her proper perſon, and here in full court, humbly 
ers to be relieved out of the hands of the lord, all and ſin- 
mar cuſtomary meſſuages, cottages, tenements, and here- 
lnents, in Clown, or elſewhere, within the manor, of 
«hich William Springfellow, her brother, died feifed, which 
ter the death of the ſaid Milliam deſcended to her, jure 
terelitatis, according to the cuſtom of, the ſaid manor; to 
wich ſaid Ellen, the lord, by his ſteward, grants thereof ſeiſin 
br the rod, according to the cuſtom of the manor aforeſaid, 
„ hold to her, her heirs and aſſigus, according to the cuſtom 
i the manor of the ſaid lord and his heirs, by the reuts, &c. 
«cuſtomed, and gives to the lord for relief 5s. 44. and fo is 
almitted tenant thereof. It was admitted, that there were 
ee other entries as to the eldeſt litters, and not diſputed, 
Mu that the cuſtom extended to them. As to nieces, there 
eng no inſtances, the defendant's claim depends entirely on 
we beforementioned evidence. The queſtion was, Whether 
we ieflors of the plaintiff were entitled to recover? And the 
points made for conſideration were, 1it, 'I hat as there was 
ww inſtance of any admiſſion of an eldeſt niece, it would be 
«unbent on the defendant to ſhew, that uf1ge was. not ne- 
Ulafy to prove the cuſtom. 2dly, "That a cuſtom cannot 
* extended by conſtruction. The caſe having been fully 
mud, THE Cour took time to conſider, and afterwards 
%r/t J. delivered their opinion, as follows: A doubt was 
dal, whether this parchment was admiſÞble evidence, not 
ng properly a court-roll : but we think the evidence was 
ey proper to be received. It is an ancient writing found 
mongit the court-rolls, and delivered down from ſteward to 
'eward, It is ſtated to be ex afſenſu omrium tenentium. It 
1d not well be ſuppoſed to be the intereſt of any of the 
"ants to fabricate it; for it was competent to any of them 
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by his own act, to do that which the cuſtom is made to do 
for him: fo neither could the jord li ve any intereſt. There- 
fore, it is certainly miſſible evidence. The w. rds are, 
that the next heir thall fatis'y to the lord 5s, 44. b:cauſe no 
tenements are diviſible, either between heirs male or fem le, 
But then the queſtion is, Who is this cuſtomary heir? The 
13th article ſhews, who ſhail be deemed ſuch in the imme- 
diate courſe of lincal deſcent. And to thew that this has 
obtained in practice, the court-roll, 17th June, 17 34, was 
given in evidence, which proves the adinithon of Arr Mi. 
hams (formerly Ann Palmer), as eldeſt daughter and heir of 
Fehn Palmer. Then to ſhew that the cuſtom does no! (top 
there, but that it extends to collaterals, the court- oll, gth 
June, 1646, was given in evidence, by which it app-ars, 
that William Springfellnu died ſeiſed of a tenement held of 
the manor, and that Helena (wife of John Pinns) was ad- 
mitted as eldeſt ſiſter and heir of the ſail Milllam; and there 
were three other entries to the like purpoſe. But then, as 
Thomas Stanley, the brother of Foſeph (and who would have 
been his heir had he ſurvived him), died in the life-time of 
oſeph, the queſtion is, To whom the eſtate ſhall go in right 
of repreſentation to Thomas ? Now it ſeems to be a fir! prin- 
ciple in regard to copyholds, that cuſiom is the very eſſence of a 
copyhold ; and if the cuſtom be * the common law muſt re- 
gulate the courſe of d:ſcent. . Lord Coke ſays, in the caſe of 
Ratcliffe. v. Chapman (1), © that there are two pillars of cuſ- 
„tom, one the common ulage, the other, that it be time 
« out of mind;” and therefore he ſays, „upon the evidence 
“given to the jury, the court enforced the parties, whic! 
«© maintained the cuſtom, to ſhew precedents in the court- 
rolls, to prove the uſage, and that without ſuch proo!, and 
& that it had been put in ure (although it had been deeincd 
« and reputed to have been the true cuſtom), vet the court 
« could not give credit to the proof by witnelſes,” Now 
here there is no proof at all in the court-rol!s, as to the covrle 
of ſucceſſion in the collateral line, further than the cafe ot 
a ſiſter. And it is expicisly laid down by the court, in 


* 


5 


4 Leon. 242. in the above caſe of Ratcliffe v. Chapman, that 
where the cuſtom is, that the eldeſt titer thall intierit, vt 
that cuſtom the eldeſt aunt or the eldeſt niece thall not inhent 
the land. That this is the law in regard to collateras, b 
further proved by the caſe in 1 Rel. Ar. 624. pl. 2. wiere 
it is ſaid, that if the cuſtom be that the voungeſt ton a 
inherit, and a man has iſſue two ſons and dies, and che bnd 
deſcends to the youngeſt ſon, who dies without ue, de 
eldeſt ſon of the eldeſt brother ſhall have the laud ; becauis 


mitem. 


(2; 4 Lomn. 242. 
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to doe cuſtom does not hold in the tranſverſal line, but only in. 
"here- the lineal deſcent. * Theſe two cafes, therefore, ſeem in point 
$ are, in favour of the plaintiff, Another argument in tavour of 
ſe no the plaintiff ſeems to ariſe from the particular penning of 
male. the cuſtom (as it appears in the 13th article), which 1s tae 
Tue only piece of evidence preſcribing the rule in the courſe of 
me- &{cents; and that ſays, fi aliguis tenens hujus manerii abierit, 
s has his eldeſt ſon, or (if no ſon) his eldeſt daughter, ſhall in- | 
„ Was berit. Now the defendant's grandfather, Thomas (under | 
IWl- whom he derives his deſcent), never was a tenens maneri ; | 
cir of nud therefore the cuſtom, as to the courſe of deſcent, never | 
top mached upon him. For theſe reaſons we are of opinion, | 
|, 9th that the leſſors of the plaintiff are each entitled to recover an 
pars, vuchvided third part of the premiſes in queſtion.—Poſtea to 
eld of be delivered to the plaintiff. 
$ ad- One ſeiſed in fee of a copyhold of inheritance by deſcent, Doe on the De- 
there ex parte maternd, ſurrendered the ſame to the ule of himſelf 74 ot Harman 
. . and Wite, v. 
n, as for life, remainder to ſuch perſons, and for ſuch eſtates as Aiortan, 
have be ſhould by deed or will, atteſted by three witneſſes, appoint, Hil. Ter. 
ne of remainder in default of appointment to himſelf in fee; after ag. B R. 
right wich he made a mortgage, and ſurrendered to the uſe of the hs ae. 
prin- mortgagee in fee, who, upon repayment of the principal and 
of a intereſt, ſurrendered again to the mortgagor; THE CoURT 
re- held that the line of deſcent was thereby broken, and that 
ſe of the eſtate deſcended to the paternal heir. PER Lord KEn- 
cul- rox, Ch. J. If it were material to decide the point, L ſhould 
time think that an appointment by deed would have been good, 
lence though not executed in the preſence of three witneſſes, and | 
hich tat that number of witneſſes only applied to an appointment | 
Jurte by will, But it is immaterial to conſider that point here. 
and The ſurrender in favour of the mortgagee, was not merely of an 
ancd equitable, but of the legal, eſtate. Ihe mortgagee was ad- 
Hurt mitted in fee under it; and his heir at law ſurrendered to the 
dom mortgagor in fee. This, then, is like a feoffment and te- 
vrle foffrnent (1), which, it has been long ſettled, breaks the 
© OL line of deſcent 3 and conſequently the leſſor of the plaintiff, 
„ n uno is the heir ex parte paternd, is entitled to recover. Poſtea 
Cat to the plaintiff, 
t by 
ent 
Wh Surrender, 
hall A ſurrender is the conveyance of the ownerſhip of the eſtate, Roe, on the De- 
and emiſſion only form : and the admiſſion relates back to the ſur- — " _ 
the tender. This was a ſpecial caſe reſerved at the aflizes, where Griffts, and 
Lute «verdict was found for the plaintiff, ſubject to the opinion of Ee. his Wife, 
and Charles 
1) Vile Co, Lit. 12. 6. Price v. Langford, 1 Shaw. 93- Sulk, 337. and 
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the Court upon the following caſe : Blackwell North, bo{s 
duly admitted, — ſeiſed in fee of the premiſes in queſtion 
(being copyhold of inheritance, held of the manor of Ebhi. 
ſham, in Surrey), in conſideration of a marriage intended be. 
tween him and Rachel Neden, on the 2oth of April, 1724, 
ſurrendered the premiſes by the rod, into the hands of the 
lord of the manor, by the acceptance of the deputy ſteward 


tny part 
and mad 
it was, 
then ſte) 
rolled, * 
C of Ou 
# tenani 


thereof (Thomas Harris), to the uſe of himſelf, his heit 6 riage 
and aſſigns, till ſolemnization of the marriage; then to the * NOW \ 
uſe of the ſaid Blackwell North, and his aſſigus, for his own « the th 
life; then to the uſe of the ſaid Rachel, and her aſſigus, fo: « tewa 
her life; then to the uſe of truſtees, during the ſeveral lives out the | 
of the ſaid Blackwell North and Rachel, upon truſt to pre. fore ſtat 
ſerve contingent remainders; and after the deceaſes of Halb. the word 
well North and Rachel, and the ſurvivor of them; then 60 court 
the uſe of ſuch child or children of the ſaid Blackwell Nirtl, C Rache 
on the body of the ſaid Rachel to be begotten, and for ſuch „mh yr 
eſtate and eſtates, and in ſuch manner, ſhares aud propor- & lar the 
tions, as the ſaid Blackwell North, in his life-time, by any Accor. 
deed or deeds, writing or writings, duly executed, ad © <7: 
atteſted by three or more witneſſes, or by his laſt will and b. 
and teſtament in writing, duly made and publithed, ſhou!d 6 Black: 
limit, direct, or appoint; and for want of ſuch limitation, render 
direction, or appointment, and until ſuch eſtate and eſtates * to hol 
ſo limited, directed, or appointed, ſhall reſpectively com- * ring t 
mence and take effect; and as ſuch eſtate and eſtates, fo 4 ꝗeceaſ 
limited, directed, or appointed, ſhall reſpectively end and * Rache 
determine, to the uſe of the heirs of the body of the tad 6 the lot 
Blackwell North, on the body of the ſaid Rachel to be be- the cu 
otten; and in default of ſuch iſſue, to the uſe of the tai * Blacks 
lackwell North, and of his heirs and aſſigns tor ever. S001 * have f 
after making the ſaid ſurrender, the ſaid marriage took cfice!, * doth h 
On 26th May, 1725, at a court then holden by the ſtewar! © ſpited. 
(Dormer Parkhurſt, eſq. ), it is preſented by the homage, an * miſho1 
atteſted by the ſaid Thomas Harris, deputy-ſteward, and re- * ſame | 
corded and inrolled, that on the 5th of April then laſt paſt, court, 
« the ſaid Blackwell North, ſurrendered by the rod, and by During 
« the acceptation of the deputy-ſteward, all his cuſtomary the hom 
« meſſuages, lands, tenements, hereditaments, &c. witl the1! Bluckwel 
„ appurtenances, &c. &c. to the uſes of his will, in prop®! 1754, th 
« form.” On the27th April, 1743, he made his will; an ſee to the 
thereby gave to his ſaid wife Rachel, and her heirs, all an. ber huſh; 
ſingular ſuch his freehold and copyhold lands and real eſtates On the 2 
with their appurtenances, as he himſelt, or any other pere! to the le 
or perſons in truſt for him or his uſe, were or ought to bf tie 2th 
intitled to or intereſted in, in poſſeſſion, reverſion, remain, Mitted te 
or expectancy ; and all his eſtate, right, title, intereit, We, ants, EI 
truſt, inheritance, claim, and Gan whatſoever, either at law of tl 
law or in equity, in, to, or out of the ſame; and every & * ther tl 
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ann part thereof; and alſo all his chattels and perſonal eſtate; 
and made her his ſole executrix. On the 22d May, 1751, 
it was, at a court baron then holden by Themas Harris, the 
nen ſteward, preſented by the homage, and atteſted and in- 
rolled, © that upon the 20th of April, which was in the year 
6 of our Lord 1724, the ſaid Blackwell North, a cuſtomary 
& tenant of the manor, for and in conſideration of a mar- 
« rizge then intended be! ween him and the ſaid Rachel (his 
now wife), did ſurrender, by the red, into the hands of 
the then lord of the manor, by the acceptance of the ſaid 
« fteward (then deputy-ſteward thereof), &c. &c. {ſetting 
out the ſaid ſurren'ier of 20th April, 1724, verbatim, as be- 
fore ſtated; and alſo the admiſhons of North and his wife, in 
the words following:] “ And afterwards, now alſo at this 
« court [22d May, 1751], the ſaid Blackwell North and 


Rachel come in their own perſons, and humbly pray that 


| © they may be admitted tenants to the lord, to all and ſingu- 


ar the premiſes above ſurrender-d, wich the appurtenances, 
& according to the tenor and intent of the ſame ſurren- 
der. And thereupon the lord, by his ſteward aforeſaid, 
© and by the rod, doth now at this court grant to the ſaid 
& Blackwell North and Rachel reſpectively, the aforeſaid ſur- 
rendered premiſes with the appurtenances z to have and 
«* to hold the ſame unto him the ſaid Blackwell, for and du- 
* ring the term of his natural life; and from and after his 
4 feceaſe, to have and to hold the ſame unto her the {21d 
* Rachel, for and during the term of her natural lite; of 
& the lord, &c. by the rod and by copy, &c. according to 
the cuſtom, &c. by the yearly rent, &c. And fo the ſaid 
* Blackwell and Rachel are now admitted tenants, &c. and 
* have ſeverally fcifin by the rod. And the frid Blackwelf 
« doth his fealty ; but the fealty of che ſaid Rachel is re- 
© ſpited. And the ſaid Blackwell giveth for his aforeſaid ad- 
* miſhon nothing; becauſe he Ws before admitted to the 
4 ſame premiſes z but giveth and payeth to the ſaid lord, in 
court, for the aforclaid admiſſion of the ſaid Rachel,” &c. 
During all this time, the ſaid Blackwell Nerth ſerved upon 
the homage, as a cuſtomary tenant. In October, 1753, 
Bluckwell North died without iſſue. On the 21it of January, 
1754, the ſaid Rachel Nerth (his widow) was admitted in 
ke to the premiſes, under the ſid will of Blackwell North, 
her huſband ; and ſurrendered the ſame to the uſe of her will. 
On the 21ſt of May, 1764, ſhe made her will; and deviſed 
© the leſſor of the plaintiff; and died in June, 1764. On 
tie 20th of May, 1765, the leſſor of the plaintiff was ad- 
mitcd to the premiſes, under Rachel's will. The defend- 
as, Elizabeth Griffts and Mary Thomes, are the heirs at 
aw of the ſaid Blackwell North. The queſtion is, « Whe- 
* ther the plaintiff is catided to recover under this eject- 
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ment?” The great point urged was, & that the ſurrendet 
« was a part of the ſame tranſaction; and that the admit. 
« tance referred back to the time of the ſurrender, and was 
to be conſidered as one conveyance.” Lord Mansrtety, 
The queſtion is, © Whether this will ſtands, as a good ſub. 
e fiſting will, or is revoked?” —It has been argued at the bar, 
upon the foot of a revocation ; and © that the lord took 
« from the ſurrenderor, and regranted to him again the 


« whole eſtate ;'* and “ that this amounts to a revocation of | 


„ his will.“ There is no colour, upon the circumſtances 
ſtated in the preſent caſe, to ſay that the teſtator intended t9 
revoke his will. An intention to revoke, might, indeel (if it 
had ſufficiently appeared), have made a very different caſe, 
Here it is clear, that the teſtator had no ſuch intention.—The 
change of eſtate is, therefore, the only objection that can be 
wn | in this caſe. Where a man ſeiſed of an eſtate, makes 
his will, and deviſes it, and afterwards conveys it entirely 
away, though he tales it back by the ſame inſtrument, or 
by a declaration of uſes, it is a revocation ; becauſe, as it is 
ſaid in the books, he has parted with his whole eſtate.— This 
rule being now eRtabliſhed, muſt be adhered to; although n 
is not founded upon truly rational grounds and principles, 
nor upon the intent, but upon legal niceties and ſubtily, 
However, as in the earl of Linceln's caſe (1) it was fo far 
eſtabliſhed that it ought to be obſerved in future, if a like 
caſe ſhould happen, we muſt not depart from it now, not- 
withſtanding one would wiſh that no ſuck rule had ever 
been eſtabliſhed, and lament that ſuch nice ſubtilties (hou! 
have been admitted as the ground of it. But the preſent calc 
goes not come within the rule. Blackwell North, the telta- 
tor, had a reverſion in fee in him. And though he limits i: 
to himſelf, the words do not operate ; for, the uſe reſults by 
operation of law. This reverſion in fee is the only ſubject- 
matter of the deviſe. In 1725, he ſurrenders to the uſes ot 
his will; and afterwards, in-1751, he is admitted, upon the 


— 


former ſurrender (made in 1724), to the uſes of his mar- 


riage ſettlement —An admiſſion mult follow the ſurrender; 
the lord has no power over it. The ſurrender directs and 
governs the admiſſion. Therefore the admiſſion is provt {x 
po/tulat ; it is no re- admiſſion to his reverſion. It eftectu- 
ates the uſes limited; but leaves the reverſion as it was 
This makes an end of the caſe; for here is no conveyance 
of the fee; no taking back an eſtate in it. — But ſuppoling 
the fee to have been limited to a third perſon ; 1 do not think 
that even in that cafe, what has been done by the teſtato! 


—— — 


2 


(1) Vd: Skower's Parl. Caſes, 154. and Abtidgment of Equit, Caſes, v. . P. g11s 
412. Earl of Lircoin u. Rolls et al, . 
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would have revoked the will, —It is ſaid, on the part of the 
defendants, © that the ſurrender alone (un- preſented) makes 
no alteration whatſoever.” But I deny that: it is a convey- 
ance of the ownerſhip of the eſtate; and the admittance is 
enly form. Tis a ceremony derived from the origin of 
copyholds : but the lord's- act is now mere form. He can- 
not alter, nor affect the ſurrender : he is a mere inſtrument, 
and compellable to admit, according to the ſurrender. A 
nandamus would compel him: a decree in Chancery would 
compel him. The ſurrender is a depoſit in his hands: the 
und is bound by the ſurrender; and the admittance has re- 
ktion to it. —The caſe of Benſon verſus Scot, is deciſive, 1 
Salk, 185. pl. 3:3 * that the land is bound by the ſurrender ; 
and that the admittance relates to the ſurrender.” This is 
ſettled. If a joint-tenant in fee ſurrenders to the uſe of his 
will, deviſes, and dies; and then the ſurrender is preſent- 
el; the admittance of the deviſee to a moiety ſhall relate to 
the furrender. Co. Lit. 51. b. The eſtate of the land was 
bound by the ſurrender. The admittance is form : it is the 
ſhadow to the ſubſtance.—If a diſſeiſee makes his will, and 
afterwards enters, and then dies; 'tis a good ſubſiſting will, 
and not revoked : for his entry ſhall have relation back to the 
time of the diſſeiſin. So, if a diſſeiſee releaſes, it ſhall have 
relation back. So, an eſcheat after the date of a will. So, 
if 2 perſon, ſeiſed of a remainder in fee, makes his will; 
and then the tenant for life dies, in the teſtator's life-time z 
the will is not revoked thereby. All theſe ſhall relate back. 
So here, the admittance of the lord ſhall relate back to the 
time of the ſurrender, and is only a completion of it.— This 
caſe is directly within the principles of the caſe of Seſuyn 
„ Kun (1); © that the whole of a conveyance ſhall be 
taken together; and the ſeveral parts of it ſhall relate back 
0 the principal part.” So that either no alteration at all is 
made by this admittance; or, if there be any, yet the ad- 
nittance ſhall have relation back to the time of making the 
ſurrender. "Therefore I am moſt clearly of opinion, 'That 
there is no doubt at all in this caſe. The other three _ 
concurred in the ſame opinion: and all agreed, That after 
the ſurrender in 1724, to the uſes of the marriage-ſcttlement, 
the reverſion {till remained in Blactzuell North; and that no 
eration or change of eſtate happened in this caſe (2). 
tr Cur. unanimouſly—Judgment for the plaintiff. 


K 


t) Vide title Deviſes. : a 
(2) Vide many caſes together with more on the ſame ſubjeQ, in iner, title 
dere (R. 0) 4 Revocation by a& of law, or altetation of eftate in deviſor“ 
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Frogmorton -» Jahn Robinſon being ſeiſed in fee of certain cop fh 


— 1 lands, on the 1ſt day of Auguſt, 1720, ſurrendered the fine would | 
= Ts to the uſe of Mary Arnall (whom he then intended to marry' equity 1 
10 Geo, 3. CB. and the heirs of their two bodies, lawfully to be begotten; The lay 
rp Engg and, for default of ſuch ifſue, to the ule of the right heir: of by the 
zz Geo. 3. C. B. the ſaid Fohn Robinſon : the marriage afterwards took effect, man, 4 
2 #Hi1s. 144. and, on the 21ſt of October, 1720, Mary was accordingly cial tail 
2 Black, 728. admitted tenant of the premiſes in-queſtion : the ſaid 1ar even in 
died in 1735, leaving John, her eldeſt fon of that marriage, begtes, t 
her ſurviving: he died in 1745, leaving” the leſſor of the the mar 
plaintiff, his only fon and heir, * in that year, who wa, dis eve 
duly admitted tenant to the premiſes, in the year 1769, yet we 
By the cuſtom of the manor, huſbands are entitled for life w tad ha 
the inheritance of their wives, in the nature of tenants by fectuate 
the curteſy, whether the wife be ſeiſed before the coverture, he has 
or afterwards. John Robinſon, the original ſurrenderor, ſur- tuſbanc 
vived his wife, and continued in poſſeſſion till the year 1746, been a | 
when he ſurrendered the premiſes to the defendant in fer, her bod 
who was admitted, and hath been in poflethon ever ſince. decript 
Fohn Robinſon, the ſurrenderor, conceiving himſelf tenant in the fue 
tail, under the ſurrender and admittance, in 1720, did the may CO! 
proper act to bar an eſtate tail, provided ſuch eſtate was dand be 
veſted in him, according to the cuſtom of the ſaid manor, row ha 
previous to the ſurrender of the defendant Murer. Tut the bod 
QUESTION was, What eſtate the wife took by the ſurrender 7 have be 
Fox THE PLAINrirr, it was argued to be an eſtate tal in the wif 
the wife, and therefore not barrable by the huſband ; but lad, ne 
that it deſcended to John Rabinſau, the ſon, and on his dea, either 
to. the leſſor of the plaintiff, the grandſon, ſubject to tn Ware 
curteſy eſtate of Robinſon, the ſurrenderor. For THE De words, 
FENDANT, it was inſiſted to be only an eſtate for life, in th uventts, 
wife, with a contingent remainder to the heirs of the tw and the 
bodies of her and her huſband; and that as nemo eff bere: lmitatic 
wiventis, the alienation of the hutband, after the deat, from W. 
of his wife, barred this contingent remainder. PIR Cox given to 
If the wife had been tenant in tail, the might, if ſhe had fur and the 
vived, have barred the entail, being « c:pyheld, as 18 retolved, word 0 
2 Sid. 53. or (with her huſband) might have barred it during only, a1 
the coverture. If the was only tenant for life, with a con- this app 
tingent eſtate to the heirs of her huſband, and her ow! ng, col 
body, that may be barred by the huſband, in cate of his tons m. 
ſurvivorthip. We could with, for the ſake of the iſſue, to widow, 
conſtrue it an eſtate tail, in the wife; but, upon very fu! is not as 
conſideration, the words of the ſurrender, as well as the the hul 
authcrity of the books, are too ſtrong for us to get vi"! the heir 
We cennot do it, without bending the rule of law : the fu Lettey ” 
render muſt be conſidered as it ſtood at the time it u. dition, 
made: if the marrioge had never taken eltec}, the wow? 4 ſon þ 
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would ſtill have had the ſame eſtate : whatever a court of 
equity might have done, a court of law could not control it. 
The law has furniſhed a redreſs for the wife in ſuch a caſe, 
by the writ of cauſa matrimonu preſecuti ; but not for the 
man, Co. Lit. 204. In conſequenee of ſo giving her a ſpe- 
cial tail, ſhe miglit have barred the donor's reverſion in fee, 
ven in his lifetime: but taking the words, heirs of their two 
laue, to be words of deſcription, and not of limitation 
the man's reverſion would be preſerved, Co. Lit. 42. Though 
this event did not happen, nor was then in contemplation ; 
et we muſt conſtrue the words, in the ſame manner as if it 
tad happened. It is true, the will of the donor muſt be ef- 
kCtuated; but we can only collect that will, from the words 
he has uſed : the eldeſt ſon is not the heir of the body of the 
buſband, while the huſband is living. Suppoſe this to have 
deen a limited eſtate tail, viz. to the wife, and the heirs of 
ber body, being alſo heirs of the huſband's body ; ſtill the 
deſcription don't anſwer : for, during the life of the huſband, 
the ſue has only one half of the qualification. Tis faid we 
ray conſtrue it, heirs of the body of the wife, by the huſ- 
band begotten, which would anſwer to the event that has 
row happened : but, why not as well conſtrue it, heirs of 
the body of the huſband, on the wife begotten ? that might 
lave been equally neceſſary for the benefit of the iſſue, had 
the wife ſurvived the huſband: but the owner has plainly 
laid, no child of our two bodies ſhall have the eſtate, while 
either of us is living. Probably, he might not then be 
ware of all the conſequences: but we muſt follow his 
words, and cannot tranſgreſs ſo fixed a rule as nemo 2/7 heres 
wven'is, When an eſtate is limited to a huſband and wife, 
and the heirs of their two bodies; the word heirs is a word of 
imitation, becauſe an eſtate is given to both the p-rſons, 
from whoſe bodies the heirs are to iſſue; but, where it is 
tuen to one only, and the heirs of two (as, to the wife, 
and the heirs of her and A. B. ), there the word heirs is a 
word of purchaſe ; for no eſtate tail can be made to one 
only, and the heirs of the body of that perſon and another: 
luis appears from Litt. fec. 352. according to the true read 
ng, collected from the original editions; the common edi- 
wons make the eſtate cypres, therein mentioned, to be, to the 
widow, and les heirs de corps fa baron de luy engendres, which 
not as near as might be, co the original eſtate intended, if 
the huſband had lived; viz. to the huſband and wife, and 
the heirs of their two bodies: but the original edition, by 
Letteu and Macklinia, in Luttleton's lifetime, and the Roan 
edition, which is the next, read it thus: /es heirs de les corps 
4 ſon baron, et luy engendres ; which is quite conſonant to 
ve original eſtate : and this eſtate, to the widow for life, and 
Ss 3 the 
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the heirs of the body of her huſband and herſelf begotten, 
Littleton, in the ſame ſection, declares not to be an eſtate 
tail. The ſame is held in Dyer, 99. in Lane and Pay, | 
Rol. Rep. 438. and in Gaſage and Taylor, Styles, 325. There 
it was expreſsly held, that this was a contingent remainder, 
to the heirs of both their bodies. The only difference of 
theſe three caſes from the preſent is, that there, the wife 
had an expreſs eſtate, for life ; and here, not but upon legal 
principles : the caſes are juſt alike. An eſtate to A. and the 
heirs of his body, is the ſame as an eſtate to A. for life, t- 


mainder to the heirs of his body. We are, therefore, all of | 


opinion, that this was a contingent remainder to the iſſue; 
and not being capable of taking effect, at the determinations 
of the particular eſtate, is therefore gone for ever; and ſo 
judgment of nonſuit muſt be entered. 
3 A ſurrender of copyhold lands, to the uſe of a will, only 
Tobot, . Cow. Operates on the eſtate which the ſurrenderor has at the time 
ling and Wife, of the ſurrender. And therefore, if a copyholder, having 


— — x N. an eſtate, pur autre vie, ſurrender all his eſtate, in poſſeſſion, 


6 Ter, Rip. 63, remainder, or expeCtancy, to the uſe of his will, and after- 


wards take the fee by deſcent, and then diſpoſe of the fee by 
will, the fee will not paſs by it. At a court baron, held the 
22d of October, 1728, for the manor of Fenſtanton and 


Hilton, the death of Jonathan Denne, a cuſtomary tenant, I 


was preſented ; and his ſon and heir, Jonathan Denne, was 
admitted in fee, to four cuſtomary tenements, the premiſes in 
queſtion. At a court, held the 2oth of October, 1730, it was 
preſented, that Jonathan Denne, on the 28th of October, 
1729, ſurrendered, out of court, the premiſes in queſtion, 
immediately after the deceaſe of the ſaid J. Denne, to the uſe if 
Jane, his wife, for life, remainder to the uſe of the heirs of their 
two bodies, remainder to the uſe of his own right heirs ; Jo, 
the wife, was admitted at the ſame court, according to the 
form of this ſurrender z and in 1735 ſhe died. At a court, held 
the 23d of October, 1782, it was preſented, that J. Denne, on 
the 18th of the ſame month, ſurrendered, out of court, his lit? 
eſtate, to his ſon, . Denne, who was admitted according!y. 
At a court, held the 27th of October, 1789, it was pre- 
ſented, that V. Denne, on the 15th of November, 1788, fut- 
rendered, into the hands of the lord, all his meſſuages, Kc. 
held of the ſaid manor, as well in poſſeſſion, as in reverſiof, 
remainder, or expectancy, to the uſe of ſuch perſon, and 
for ſuch eſtate, as he (V. Denne had deviſed, or ſhould 
by will deviſe. July 2d, 1789, Jonathan Derine, the father of 
W. Nenne, died, leaving William, his only ſon and heir; who, 
by will, dated the 29th of October, 1790, deviſed all Bis 
freehold and copyhold meſſuages, &c. either in poſſeſſion ot 
reverſion (ſubject to an annuity of 150. to his wife tor life), 
to Ann Cordel his wife's daughter, in tail, * over. 
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If. Denne died ſoon after making this will, without iſſue; 


* 00 which, 4. Cordel took poſſeſhon of the premiſes in queſ- 
*. ton, was admitted in court, ſuffered a recovery, in the 
There bord's court, to the uſe of herſelf and her heirs, and after- 
Pers yards married the defendant. By the cuſtom of the manor, no 
_ fate tail can be barred, without a recovery ſuffered in the lord”s | 
oP curt; and n or V. Denne ſuffered any ſuch 
n legal recovery. The leſſor of the plaintiff was the heir at law of 
N mathan and V. Denne. Fox THE PLAIxTirx, it was ar- | 
ſe: is gued, that the defendant's wife took no eſtate, under the will | 
all of . Penne; for, that either the ſurrender by J. Denne, in | 
ifſue; 1729, was void, becauſe it was to take effect in futuro (1), | 
ing _— after his death, or, if not void, that it only con- | 
nd fo reyed an eſtate tail to N. Denne, expectant on his mother's life | 
eſtate, which was not barred by any recovery ſuffered in the 

cds lord's court, and conſequently that 1 had nothing to deviſe. 
* To which it was anſwered, fox THE DEFENDANT; That tho? 
A V. Denne had not the fee, at the time when he ſurrendered to 
-ſfon, the uſe of his will, he had an eſtate capable of being ſur- 

Alter. eendered 3 and that, under the ſurrender, the lord agreed to 
hs almit ſuch perſon as the ſurrenderor ſhould, by will, ap- 
Id the point; and that, when he made his will, he had the fee, by 
5 the death of his father ; ſo that there was a ſurrender, and 
nan, Bi * eſtate, on which the ſurrender could then operate; a will, 
** ſulcient to I the fee to the defendant; and a deviſable 

ſos in ntereſt, in the deviſor, when the will was made. SED PER 

- Cor. With regard to the ſurrender, by V/. Denne, though 

oher, it were 2 proper conveyance, to paſs the life eſtate which E 

dien then had, it could not operate on the remainder, which was 

uſe of den in the father. The ſon had (excluſively of his father's 

7 lte eſtate) a mere hope of ſucceſſion; and if he had taken 

Ja, the fee, on his father's death, his ſurrender, which was 

o the prior to this, could not operate on the eſtate which he ac- 

"held qured ſubſequently. As to the lord's having agreed, to ad- 

1 00 mit ſuch perſon as W. Denne ſhould by will direct; the lord 

is life only agreed, to admit ſuch perſon to ſuch eſtate and intereſt 

nels. 4 the ſurrenderor had at the time. If the parties were on 

pre- le other fide of the Hall, this is not one of the caſes in 

ſut- which a ſurrender would be ſupplied: a court of equity will 

Kc. only ſupply a ſurrender, in three caſes, in favour of chil- 

ſion, Een, a wife, or creditors. —Poſtea to the Plaintiff, 

and In order to effectuate the intention of the parties, the wright ex 4: 

Cou 1 CW; 4 ” ngnt ex 40 

could Court will conſtrue the word © or” to mean “ and,” as well Ann Burrill, | 
4 of In a ſurrender of copyhold premiſes, as in a will. —On the 1 | 
xho, trial of this ejectment, a verdict was taken for the plaintiff, — * 

| bis ſubject to the opinion of this Court, on the following caſe : Wallis, +. Kemp. 

10 lamuel Burrill, who was ſeiſed in fee, according to the r R 

life), tom of the manor of Skipſea, of the eſtate in queſtion, on the — Re — 


—— OR 


60 Vide Simpſun's caſey Godb, 26 5. 1 Rel. Reps, 137. Clamps. v. Clamp, 4 Leen. 8. 
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. 1it of February, 1743, made a voluntary ſurrender of it, to 
the uſe of himſelf for life, and from and after his deceaſe, 
to the uſe of Elizabeth, his wife, during her widowhood ; and 
after his deceaſe, and upon the marriage of Flizaheth, then 
to the uſe and behoof of William Wallis fon of Elizgbe(h, 
for his natural life; and from and after his deccaſe, to the 
uſe of the iſſue of his body, lawfully to be begotten; with 
a proviſo, that in caſe William Wallis, Sauld die, in the lifetime 
of the ſurrenderor, OR without iſſue of his body, then and there- 


upon, all the ſurrendered 1 go to the right hiirs of 


the ſurrenderor, for ever. V. Wallis was the natural fon of 
S. Burrill. by E. Wallis, whom he afterwards married; and 
he and Elizabeth Burrill both died in the life-time of the ſur- 
renderor ; William Wallis left iſſue, the leſſors of the plaintiff, 
who have been admitted tenants ; and he bequeathed the tui- 
tion and guardianſhip of the perſons and eſtates of the leſlors 
Gf the hint to his brother, J. Burrill, by will, dated the 
25th of April, 1767, and died in the ſame year. S. HBurrill died 


the 3d of April, 1774. Jobn, who was the eldeſt legitimate 


ſon of his father, Samuel, was admitted tenant of the pre- 
miſes, as heir to his father, on the 15th of May, 1775; under 
whom the defendant claims, as a purchaſor for a valuable 
conſideration, though with notice of the claim, by Wall's 
children, under the ſurrender in February, 1743, and he 
has been alſo admitted. Tye QuesTION was, Whether the 
Court will conſtruc the contingency, on which the limitation 
over to the right heirs of the ſurrenderor is to take effect, in 
the conjunive, or disjunfive ? Lord Kenyon, C. J. Whether 
the ſurrender were voluntary, or for a valuable conſideration, 
it will, between theſe parties, have the ſame effect. The 
queſtions here are, what was the intention of the parties to 
the ſurrender ? whether they have expreſſed it in legal terms? 
and if ſo, whether any rule of law will be violated, in giving 
effect to it? There is no doubt, but that a ſurrender is con- 
ſidered, as a common law conveyance, and is not entitled to 
the ſame favourable conſtruction, as a will. And therefore, 
unleſs the ſurrenderor, in this caſe, has uſed the language 
which will confer a legal eſtate, it cannot be conferred. In 
deeds, certain legal phraſes muſt be uſed, in order to create 
certain eftates ; as the word © heirs,” to create a fee; and 
« heirs of the body,” to create an eſtate in tail. But beyoud 
that, I would fay, with Lord Hardwicke, that there is 10 
magic in 3 words, further than as they ſhew che in- 
tention of the parties. Now, here it is impollible to entet- 


tain any doubt: S. Burril ſurrendered the eſtate to the uſe 
of himſelf for life, then to his wife, during her widowhood; 
then, that is, in caſe her eſtate for life is put an end to, bz 
doing this act, which he meant to guard againſt, to his in, 
. Walks, for life, and after his deceaſe, to the iſſue of hie 


body, Thercfore, I cannot accede to what was faid by ths 
defendant 5 


tfendan 
F. Wai 
ſaying, \ 
then pro 
hould d 
fue of ! 
the ſurre 
4%.“ 
parties : 
caſes, to 
md AND 
efectuat 
order to 
nuſt ſay 
And the! 
45 to this 
ve conſi 
fected. 
the p'-1n 
maintain 
ſurrende 
bw, V 
s well a 
n both 
wreed, 
words a 
ger.“ 


The ti 
the admi 
the lord. 
untt l 
of ſurre 
proved þ 
render b 
April, 1 
The Jv; 
litle of ; 
:tme: 
And the 
Was arg 
cannot n 


Fit, to 
eceaſe, 
d; and 
„then 
zabeth, 
to the 
: with 
lifetime 
[ [ here - 
heir: | 
{on of 


|; and 
ge ſur- 
aintiff, 
he tul- 
leflors 

:, y > 
Ch wall 


died 


timate 


e pre- 
under 
luable 
allii's 
nd he 
cr the 
tation 
Ct, in 
(ether 
ation, 
The 
ies to 
rms? 
riving 
con- 
le 0 
efore, 
guage 
In 
"reate 
and 
»youd 
is no 
2 in- 
ter- 
e uſe 
ood ; 
d, by 
; fon, 
of his 
y the 
lant's 


lLfendant's counſel, that this was a contingent remainder in 
. Wallis ; for it was veſted: though I cautiouſly avoid 
bying, what the limitation to his iſſue is. The ſurrender 
hen proceeds to ſtate a proviſo, that, in caſe W. Wallis 
hould die in the life-time of the ſurrenderor, or without 
fue of his body, the eſtate ſhould go to the right heirs of 
he ſurrenderor: and here the queſtion ariſes on the word 
4%.“ Now, there is no doubt on the intention of the 
parties: and, where ſenſe requires it, there are many 
ales, to ſhew that we may conſtrue the word ox into AND, 
md AND into OR, 2 Str. 1175. and 3 Atk. 390. in order to 
fetuate the intent of the parties. Here, therefore, in 
der to give effect to the intention of tne ſurrenderor, we 
nuſt ſay, that, when he uſed the word or, he meant aNnD. 
And there is no caſe, in which any difference has been made, 
sto this point, between a will and a deed; when the Court 
xe conſidering, how the intention of the parties can be ef- 
fected. Then, without deciding what intereſt the leſſors of 
the ph intiff have, at all events, they have a ſufhcient title to 
main min this ejectment. ASHHURST, J. The intention of the 
urrenderor muſt prevail, unleſs it be contrary to any rule of 
bu. We mult collect the intention of the parties, in deeds, 
s well as in wills; to give effect to which, the word or may, 
n both caſes, be equally conſtrued into and. BULLER, J. 
red, and mentioned a caſe, in Moor, 422. where the 
words are, „ if he die without iſſue, ox before 21, then 
ner,” GRosE, J. allo agreed. —Poſtea to the plaintiff. 


Adqmittance. 


The title to copyhold lands, relates back from the time of Hotafat ox dim. 


the admittance, to the ſurrender, as againſt all perſons but Woollams v. 


the lord. So that the ſurrenderee may recover, in ejectment, —.— 


zunſt the ſurrenderor, on a demiſe, laid between the times 27 Gev. 3. B. R. 
«> ſurrender and admittance. In this caſe, the plaintiff : Ter. Rep. 609. 


proved his admittance, on the 26th of July, 1786, on a ſur- 
render by the defendant, by way of mortgage, made before 
april, 1786 ſo that the demiſe laid was bon admittance. 


the JupGe, on the trial, being inclined to think, that the 


ue of a copyholder was not complete (ſo as to maintain an 


qettment) before admittance, the plaintiff was nonſuited. 


and there was a motion, to ſet aſide the nonſuit. And it 
vas argued, on the part of the defendant, that a ſurrenderee 


tunot maintain treſpaſs till admittance ; for which was cited, 
C. Eliz. 349. SED yer Cur. We think, that the doQtrine 


id down in that caſe will not govern the preſent. For 


telpaſs is a poſſeſſory action, and the caſe there put, is of 
 lurrenderee, who never was in poſſeſſion ; ſo that the deter- 
munation, in that caſe, may be true. But ejectment is a 


Kitious action, for the trial of title, —As againſt all per- 
ſous, 
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«iis 


here before the trial, it might have raiſed a greater doubt; 
though, even then, in the preſent caſe, we do not think it 
would have barred the plaintiff's right to recover, for reaſons 
ſtated hereafter. But here there was an admittance before 
trial, and that ſhall, by relation, operate ſo as to give the 
plaintiff a complete title, from the time of the ſurrender; 
tor the admittance is only a circumſtance required by law, 
merely for the ſake of the lord. In 1 Leon. 100. Rumney) v. 
Ever, it was holden, that if cuſtomary land do deſcend to 
the younger ſon, by cuſtom, and he enter, and leaſeth it 
to another, who takes the profits, and after, is ejected; he 
hall have an ejeftione firme, without any admittance of his 
leſſor, or preſentment that he is heir; though there it might 
be as well urged, that the leſſor's title was a part of his, and 
not complete, without admittance. But, if there could have 
been any doubt, as between the preſent leſſor of the plan- 


tiff and a nagar: we think, that, conſidering the relation 


between the leſſor of the plaintiff and the preſent defendant, 
that doubt is removed; for this ejectment is brought aganf 
the ſurrenderor himſelf, by the ſurrenderee. For the ſurren« 
deror is conſidered as a truſtee for the ſurrenderee. 9 le, 
75. Ihe caſe of Davy v. Beardſham is there cited, which 
was, where the teſtator had agreed for the purcliaſe ot 4 
copyhold, and, purſuant to that. agreement, a ſurrender was 
made, out of court, to his uſe; then, he deviſed all lu 
tands to R. B., and died before admittance : it was decree, 
that the copyhold lands ſhould paſs, becauſe the teſtator had 
a title, in equity, to recover them, and the vendor itood 
ſeiſed for him, till a legal conveyance could be made. It, 
then, the ſurrenderor is only conſidered in the light of 2 
truſtee for the ſurrenderee; whatever might have been the 
caſe formerly; in theſe days, the courts have conſidered this 
ſpecies of action with greiter liberality, and will never ſuffe 
2 truſtee to ſet up a formal objection againſt the plaintiff's 
recovering the poſſeſſion of that property, which he only 
holds in Nis right, and for his benefit. Therefore, on the 
whole, we think, that this nonſuit ought to be ſet aſide, and 
a new trial granted. —Rule abſolute (1). LE, 

If a copyhold, ſurrendered to the uſe of a will, is de- 
miſed to ſeveral perſons, and one offers to be admitted, the 
lord cannot refuſe to admit him, er ſeize quouſgue—11* 
teſtator, being tenant of the copyhold lands in queltion 
ſurrendered to the uſe of his will; and thereby deviſed de 
fame to John Hutton, and five other perſons, in truſt, and 
died. John Hutton went to the lord's court, and deſired de 


— — 
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(2) Vide 4 Burr. 1952. be 
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e 2dmitted tenant, upon paying his ö part of 
de fine ; but the lord refuſed to admit him, unleſs he would 
xy the whole fine, for himſelf, and all the other five truſtees, 
vlich he refuſed : the other truſtees never appeared; where- 
won three proclamations were made, for all the fix truſtees 
come in, and be admitted; or, that the whole land would 
e {ized into the lord's hands, as forfeited : and afterwards 
te lord entered, for the forfeiture ſuppoſed.” Per Cur. 
ſhe Lord ought to have admitted J. Hutton, who offered 
limſelf, and then the lord might have proceeded, to recover 
lis fine, for all the fix truſtees ; if it was either due by law, 
« the cuſtom of the manor z and he has been too haſty, in 
mering for a ſuppoſed forfeiture, before admittance: a 
kiure quouſque is, until ſomebody comes to be admitted: 
ere, one comes, and offers to be admitted; fo, it is clear, 
te lord had no right to ſeize.— Judgment for the de- 
endants. | 
A lord of a manor cannot ſeize copyhold eſtates, as for- Doe ex die. 
ted, pro —_ tenentis, without a cuſtom. Therefore, when, Tant and 
m the death of a copyholder of inheritance, the lord, after and others, 
tree proclamations, for the heir to come in and be admitted, Ea. Ter. 


ted the eſtate into his hands, and afterwards granted it in 29 Ces. 3-B.R. 
3 Ter. Rg. 162. 


& to another; the Court conſidered it as an abſolute ſeizure, 
ud conſequently irregular, there being no cuſtom to warrant 
t; and being irregular, as an abſolute ſeizure, it could not 
dterwards be ſet up, by the lord, as a ſeizure quouſque. 

Alſo, if one of ſeveral co-heirs of a copyholder be a feme co- 
w!, at the time of the anceſtor's death, and the lord ſeize the 
mole eſtate (in default of the heirs not coming in to be admit- 
after three proclamations), without firſt appointing an attor- 
y or guardian for the feme covert, according to the requiſites 
theg (7. 1. c. 29. a ſeizure of the whole eſtate is irregular, tho? 
thenot known to the lord that one of the heirs is a feme covert. 

Likewiſe, a forfeiture, by a copyholder's levying a fine, may 
e waived by the lord. 

And a Io — of a copyhold eſtate can only be taken advan- 
axe of by him who is lord at the time of the forfeiture, except 
a thoſe caſes where the act of forfeiture deſtroys the eſtate. 

Allo, a fine levied by a copyholder, who continues in 
wleſlion, is void, as againſt the lord. 

The premiſes in queſtion, in this caſe, were the freehold and 
opyhold eſtates of the late Sir Samuel Hellier, who died ſeiſed 


aereof on the 12th of October, 1784, which were deviſed by 


lim to the defendant, Hellier, by will, dated the 1oth of Septem- 
1 1784. A verdict was found for the defendants, as to the 
Trehold eſtates; but, for the plaintiff, as to the copyhold eſtates; 
udje&t to the opinion of this Court, on the following caſe. The 
*ond count in the declaration (under which alone the leſſors of 


de plaintiff claimed) was laid on the 25th of March, 1788, 
a the demiſe of Benjamin Tarrant, John Griffin Hedgfon, 
| « 
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and Ann, his wife, William Tutt, Ann Taylor, and Willey: 
Shepherd, for the term of ſeven years. The leſſors of the 
plaintiff (except John Griffin Hodgſon, who married A 
Hodgſon, in 1784) are the heirs at law of Sir Samuel Hellier. 
The copyhold eſtates in queſtion are copyholds of inheri- 
tance, holden of the prebend manor of Featherflone, by fe. 
veral and different rents. William Pultney, eſq. is ſeiſed in 
fee of the ſaid manor, to which he became entitled in the 
year 1783. Sir Samuel Hellier, by will, deviſed to the de- 
fendant, Hellier, and his heirs, all his copyhold and frechold 
eſtates, after paying mortgages, debts, Oc. No ſurrender 
was made of the copyhold premiſes, to the uſe of Mr. Sa- 
niels will. At a court leet, with a court baron, holden in and 
for the manor of Feather/tone, on the 27th of October, 1785, 
the homage preſented the death of Sir 8. Helher ; and aa 
cutry of a proclamation on the rolls was made, as follows : 
„% At this court, public proclamation was made, the firſt 
time, for the heir of Sir S. Hellier, knight, deceaſed, to 


come into court, and be admitted tenant to all and ſingular 


the ſeveral! meſſuages, tenements, cloſes, pieces or parcels of 
land, and premiſes, ſituate and being in Featherflone, within 
the precincts of this manor, whereof the ſaid Sir S. Heller 
died ſeiſed, or elic the ſame world be ſeized by the lord of the 
ſaid manor, for want of a tenavt ; but nobody came who 
thewed any title to the ſame : Therefore, ſuch default and this 
proclamation are recorded.” "Two other fimilar proclamations 
were made, at two ſubſequeat courts, c. By an entry, on 
the rolls of the manor of a ſmall court, and court baron, 
holden on the 14th of January, 1786, it appears as follows: 
« At this court, a precept was iſſued by the ſteward of the 
manor, and delivered to William Bradſhaw, bailitf, and oth- 
cer of the manor, ditecting him, 10 jeize into the hands of tht 


lord, all and fingular the ſeveral copyhold meſſuages, or tene- 


ments, lands, and premiſes, which are fituate and being in 
Featherflone, within the precinQts of the manor, of which 
Sir S. Hellier died ſeiſcd; and to return this precept at the 
next court, to be holden on Saturday, the 4th day of Fe. 
bruary next.” By another entry on the rolls, at a {mall 
court, and court baron, holden on the 4th of February, 1750, 
it appears as follows : “ At this court, . Bradſhaw, baibil 
of this manor, and officer of this court, returned the pre- 
cept, which iſſued, and was delivered to him, at the lait 
court holden for this manor, in every part obeyed and cxe- 
cuted, to wit, that he had taken actual poſſeſſion of, and ſeizes 
into the hands of the lord of the manor, all thoſe four ſeveral 
copyhold meſſuages, or tenements, with the lands, herecr- 
taments, and premiſes thereunto belonging, ſituate, C. 
whereof the ſaid Sir S. Hellier died ſeiſed; as by the [aid 
precept he was commanded.” At a court, holden the 160 
of April, 1786, the lord of the manor gave, granted, and das 
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rendered, the ſaid copyhold premiſes (ſpecifically naming 
ach of the different eſtates) t the defendant Hellier, bis 
hairs and affigns, for ever, according to the cuſtom of the 
fd manor, to be holden of the lord of the ſaid manor, by 
the rents and ſervices due, and of right accuſtomed. And 
he was, at the ſaid court, admitted tenant, and gave to the 
brd, for ſuch his admiſſion, 692/. (although the tum, men- 
toned in the ſaid grant and admiſſion, is only 346/.), for a 
fine, and made his fealty. The leſſors of the plaintiff did 
not, nor did either of them, apply to the lord, or his ſteward, 
to be admitted to the copyhold premiſes, until the 26th of 
July, 1788; nor did they, or either of them, tender to the 
lord, or his ſteward, the relief due by the cuſtom of the 
manor, upon the admiſſion of an heir at law, claiming by 
deſcent-z which, in the inſtance of the preſent eſtates, was 
the ſum of 3s. 6d. By the cuſtom of the manor, no fine is 
fue to the lord, upon the admiſhon of an heir at law. In 
the 31it =_ of the reign of the late king, Sir S. Hellicr 
levied a fine, in his Majeſty's Court of Common Pleas, of 
ſeyeral eſtates in Staffordſhire, which, from the deſcription of 
the premiſes, in the deed to declare the uſes, comprehended 
doth his freehold and copyhold eſtates. On the argument of 
this caſe, the counſel for the plaintiff made three points (1); 
i, That no abſolute forfeiture of the copyhold eſtate was 
incurred, either by the fine levied in the 31 G. 2. or by the 
fefault in the heirs of Sir S. Hellier not coming in to be ad- 
mitted ; 2dly, That the lord was not entitled to /eize quouf- 
que, becauſe one of the co-heirs was 2 for crit; and 
the ſtat. 9 Geo. 1. c. 29. which protects her intereſt, equally 
protected the others; and, 3dly, Even if the lord were entitled 
to ſeize, till the heirs came in, that as the lord had proceeded, 
5 for an abſelute forfeiture, his entry could not be converted 
into a ſeizure quouſque. For the 2 it was inſiſted, 
it, That an abſolute forfeiture was incurred by the fine, 
med in the late reign, which could not be done away by 
ny ſubſequent act; and, 2dly, That the lord had a right to 
ſeize quorſque, till the heirs came in to be admitted, not- 
withſtan ing the 9 Ges. 1. c. 29. Lord Kenyon, Ch. J.— 
[here is one circumſtance, in this caſe, ot great importance, 
anc which almoſt decides the queſtion, namely, that Sir 5. 
Haller died, ſeiſed of the eſtate in quetcion, on the 12th of 
October, 1784, leaving one of his co-heireſſes, a feme ca- 
den. Now, if this caſe were againſt the co-lieirs, it muſt 


— 


— 


4 . . . . 
\!) On the firſt argument it was obje (ted, that it was not proved that the lod's 
+f had in point of fact ſeized ; that the pruciamatians d:d not enumerate be 


naler eftates, of which the tenant died ſeifed, 1 Lov. 65 ; and that the proc'a- 
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be admitted to be a caſe of the greateſt ſcverity; though 


that would not warrant the Court in trampling on the 
rules of law: however, it gives us ſome ſatisfaction to be 
able to decide in favour of the heirs, agreeably with the 
rules of law. Some general rules muſt be admitted; it i; 
clear, that a copyhold eftate cannot paſs by will, unleſs there be 


a ſurrender, to the uſe of that vill, and it is equally clear, | 


that an heir at [aw may, before admittance to a copybold tute, 
maintain an ejettment, to aſſert his title. The cafe, thereſore, 
here is, primd facie, in favour of the heirs at law; unlef: 
the defendants can ſhew ſome title, under which they may 
hold adverſely againſt them: and, being aware of the im- 
becility of their own title under the will, they reſort to the 
ſuppoſed title of the lord of the manor. But, whether he 
had a right to confer that title on the defendants, depend; 
on the points which have been made. The firſt point made 
is, on the ſuppoſed forfeiture, by reaſon of the heirs of Sir 
S. Hellier neglecting to come to the lord's court, to be ad- 
mitted as his tenants, and to ſatisfy the lord's claim, of the 
fruits of his tenure. I cannot but obſerve, that the intereſt 


of the lord of this manor, was not very deeply concerned in 


the heirs not coming in to be admitted; becauſe it is ſtated, 
that no fine was due on admiſhon. The caſe does deed 
ſtate, that he had a minute intereſt, namely, a relief of 35. 6d. 
but, however ſmall this fruit of tenure was, the lord un- 
doubtedly had a right to it; and to fee, by the inſpection 
of his court-rolls, who were his tenants. But, the feverity 
of the law, in theſe, as in all other caſes of forfeiture, war- 
rants the courts in taking care, that there is the greateſt 
accuracy in the lord's proceeding. It is fo, in the cate ot 
outlawry 3 and all caſes of criminal proceedings. Several 
caſes were mentioned in the argument, which ſhew, that 


a general forfeiture of a copyhold eftatr, for nat coming in to bt 


admitted, does not accrue, unleſs there be a cuftom to warrant tt 
In ſuch caſes, the lord has only a right to enter into poſſeſ- 
ſion, to ſatisfy himſelf for the injury he ſuſtains for want 0 
a tenant ; he can only retain the paſeſſiom quouſque. It ſceme« 
almoſt, and would have been very properly admitted in the 
argument, that if the lord, having a right to ſeize quoupgurs 
did ſeize abſolutely, there was a defect in the ſcizure, which 
vitiated the whole: but it was contended, that there was n 
defect in the ſeizure ; for, that the Court might preſume, 
for any thing that appeared to the contrary, that the lord 
did only ſeize till a tenant came in to be admitted: and 
that oma prefumuntur folemniter efſe acta. But [ think that 
ſufficient appears in the cafe, to ſhew that the ſeizure vi 
irregular. ¶ ſeizure general and undefined, muſt nece/ſaruy l a 
a ſeizure of the ⁊ꝛubole property ; if it were not, what other 
line could be drawn ? So, an entry upcn an effate genera") 1 
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g entry for the ꝛubole: and if it be for leſs, it ſhould be ſo 
fined at the time. The caſe, however, docs not reſt on 
this obſervation z for we collect, from ſubſequent acts of 
the lord, which are unambiguous, what his idea was, when 
he did ſeize: for he made an abſolute grant of the whole 
of this 2 to the defendant, his heirs and aſſigns for 
cer, taking a fine of 692/. on his admiſſion. Then I am 
tound to ſay, that the lord entered, as for an abſolute for- 
cure. And as this is a proceeding, where the moſt ſtrict 
regularity is neceflary, in all its parts, we are warranted in 
lying, that here was no ſeizure binding on the parties. An- 
aher point was made, which, if ſuſtainable, would alſo give 
night to the lord; the ſuppoſed forfeiture, which accrued 
by reaſon of the fine levied in the thirty-firſt year of the 
ue reign, the deed to declare the uſes of which, accord- 
ng to the caſe, comprehended the copyhold, as well as 
fechold eſtates. How that fact was, we are not ſufhciently 
wpriſed : but I think that, if the deed to declare the uſes, 
us not concluded the queſtion ;3 we ought to infer, that only 
the freehold property was included in the fine. This claim 
the lord of the manor, and, conſequently, of the defendants 
who claim under him, depends on a clauſe, in the eleventh 
ection, of the Supplement to Co. Copy. and on two caſes. 
| will obſerve, in the firſt place, that this Supplement to the Copy- 
laller, is nat Lord Coke's work : from whoſe hands it came, I 
& nt kus, thaugh I do not mean to diſpute that part gene- 
rally; but I think I can diftinguiſh the ſection cited, from 
tle preſent caſe. The words are, “if a copyholder levy a 
ine, Sc. in ſuch cafe, no acceptance of the rent, or act 
we by the lord, ſhall be available to make the eſtate again 
pod.” This is ſaid: to be one of the caſes, which cannot 
de made good, by this act of the lord. I admit, that the 
«t of the lord there referred to, and acts of that ſort, will 
dot make the eſtate good again; becauſe, acceptance of rent 
$of an ambiguous nature; the poſſeſſion of the tenant may 
main, though his former eſtate was gone; and there, the 
ſent may be accepted from him, under a tenancy, from year 
0 year, Thane an act of that kind ſhall not be bind- 
ng on the lord, as a waiver of the forfeiture. But that 


| me acts done by him, ſhall operate as a waiver, cannot 


* diſputed ; they do not operate as a new grant, but admit 
the tenant to be in of his old title. I Milfax v. Baker, 
| Lev. 26. it was held, that & the lord, by admitting a 
yholder, after a forfeiture, di/þen/es with the forfeiture.” 
he word « diſpenſes” is material, and ſhews that he does 
ot grant a new dle. The caſe of admiſſion is only one 
ance 3 but things of the ſame nature will have the ſame 
et; and will thew, that the lord diſpenſes with the 
Atzuure, and meant that the tenant ſhould ſtill —_— 

us 
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his tenancy. Now in this caſe, the lord ſuffered near thirty 
years to elapſe without taking advantage of the f rfeitute, 
and by ſeveral ſolemn acts in his court recognized tie late 
Sir S. Hellier as his tenant; it was firſt preſented chat he 
died ſeiſed, then the lord required his heir to come in and be 
admitted as his tenant. Theſe are as ſolemn acts of recog-! 
nition as the admittance of the copyholder, in the cafe 1 
Levintz : and I do not think I am ſtraiving that caſe, in fun- 
ing, that any act equally folemn on the part of the lord is 
ſufficient to preclude him from taking advantage of the for- 
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COMIN 
feiture. Then as to the ſtat. 9 Ges. 1. c. 29. it protects in- bord, 
fants and feme coverte, who are not in a ſituauon to pro But as 
tect themiclves, declaring that their eſtates ſhull not be for- which 
feited for not coming in to be admitted, and preicriving the Whet! 
mode to be taken by the lord. But it is ſaid that at any rate and, ſe 
the lord was entitled to take the five other ſhares : be it i; de rt 
but then he ſhould have proceeded regularly to chain pal reted | 
ſeſſion of that eſtate to which he was entitled ; intivad of t aſe? 
which he has proceeded as for a forfeiture of the «he. cauſe 7 
And here, as in proceedings of outlawry, which are /{114- tir of 
fimi juris, if there be any wregularity it is ſufhcient to over- 5 in; 
turn the whole proceedings. Another g round has juſt oc- fine, as 
curred to me, as an anſwer to the ſuppoted forteiti re by 2 forfe 
levying the fine, upon which I only hazard an opinion. ! but th 
do not ſee why the ſtatute of limitations (21 ac. I. C. 10.0, terer 0 
which operates as a bar to other rights of entry after twenty 4 29a 
years, ſhould not bar the lord in this caſe, It ſeems to me eon 
that he ſhould have availed himſelf of his right ot entry 3 Ce, + 
within twenty years. However on this ground I given pot: pfage 
tive opinion ; but clearly on the other grounds the plaintf Ch, |. 
is enticled to recover. x SHHURST, J. The Courts have al- able © 
ways leaned againſt forfeitures, which are odious in the law, Anothe 
In this caſe the general right of the heirs at law of Sir 8. but tha 
Hellier ſtands confeſſed, and the only queſtion is on dee # there 
grounds made by the defendants to prevent that rigli from koffine 
attaching. It appears that the lord entered as for a tort! fmple 
ure; therefore he elected to take under that title at the tine, i not f. 
and he cannot now reſort to another becauſe he finde t eaſe, | 
that will not bear him out. He claimed under a title aig tontinu 
from the default of the heirs coming in, and under that 1604 1 Fre 
made a general ſeizure; he did not affect at the time 10 12126 tant in 
quouſque : now it is admitted, that he had no right to cs lord ; 7 
for a forfeiture on that ground witliout a ſpecial cuſtony * berg, 
which does not exiſt in this caſe. If it had reſted on th of th 
ſeiz.ure alone, I think it might have been explaincd by c out o 
acts of the lord: but his ſubſequent acts clearly prove ns laſt obſ 
he meant to ſeize abſolutely, for he afterwards made a gra | wears ll 
of the eſtate to the defendants and their heirs. This 15 te do an, 
on the rolls of his court, and it negatives the 1002 r de of 
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neant to ſeize quouſgue, With reſpect to the forfeiture by 
tt fine which was levied in the late reign, it ſhould have 
teen preſented at his court as a forfeiture z for the lord was 
wt bound to take advantage of the forfeiture : and here there 
bes appear ſufficient on the rolls of the court to ſhew that 
te lord had waived it. The admittance of a copyholder 
therwards would clearly have been a waiver, and any act 
ally ſolemn will operate in the ſame manner. BuLLER, 
|. The queſtion reſpecting the ſeizure for the heirs not 
coming in to be admitted, has been ſo fully diſcuſſed by my 
lord, that I ſhall only add my aſſent to what has been ſaid. 
But as to the fine, two queſtions ariſe, independently of thoſe 
which have been already obſerved upon. The fit is, 
Whether the fine did in fact extend to the copyhold eſtate ? 
rd, ſecondly, If it did, what effect it had? With reſpect to 
de firſt, I am not ſatisfied that it did; and if the caſe had 
reſted on that point, I ſhould have been deſirous of having 
t aſcertained on another trial; for it dies not follow, that be- 
cauſe the deed to declare the uſes comprehended a greater num- 
tir of acres than the amount of the freehold eftate, the copyhold 
wa; included in the fine. But ſecondly, ſuppoſing it was, the 
bre, as to the lord, was void. It is laid down in the caſe of 
i forfeiture, that nothing removes the eſtate out of the tenant 
but the lord's ſeizure. Gilb. Ten. 247. Here the lord 
terer did ſeize for that forfeiture, therefore the fine was void 
# 2gainſt the lord, becauſe the copyholder continued in poſ- 
kſhon afterwards. Saffyn's caſe, 5 Co. 123. Fermor's caſe, 
30. 77.3; and Margaret Podger's caſe, 9 Co. 104. The 
page in Supp. to 2 . Cop. ſ. 11. and the diftum of Treby, 
Uh. J. in Eaftcourt v. Yeekes, muſt be underſtood as appli- 
cable only to thoſe caſes where the fine deſtroys the eſtate. 
another inſtance there put is of a feoftment with livery , 
but that is where there is a tranſmutation of poſſeſhon. Ang 
! there be a tranſmutation of poſſeſſion either by a fine or 
koffment, it diveſts the lord's right, becauſe it gains a fee- 
lmple to the perſon to whom it is made or levied. But that 
not ſo where the poſſeſſion continues, which is the preſem 
ale, It is like the caſe of a mortgagor levying a fine, and 
contimuing in poſſeſſion, which is no bar to the mortgagee 
Vertr. 82. 1 Lev. 272. 2 Ve. 482). So where a te- 
mnt in ancient demeſne levied a fine, it did not extend to the 
od; and the reaſon given in Plowden {Plowd. 370) is, 
* becauſe he claims no title or right to the land at the time 
* of the fine levied, but to his ſeigniory and ſervices iſſuin 
" out of the land.“ Beſides, there is great weight in my lord's 
alt obſervation, that at the diſtance of more than twent 
Rars the lord could not enter for a forteiture. There 1s 
al another anſwer to this point: no loi d can take advan- 
age of a forfeiture, but he who is lord at the time of the 
or, II. * 1 forfeicure 
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ſorſeitute incurred, except only in the caſe put in G. C. 


{1) Vide Co. Car, 196. 


Supp. where the act of forfeiture deſtroys the eſtate ; 2 1 . 

here the eſtate was not deſtroyed. GROSE, J. concurred, node 

Poſtea to the plaintiff. | rr 
The King v. If tie lord of a manor refuſe to admit a perſon to whom! 
3 ord, copyhold is ſurrendered, on account of a diſagreement te- 
and Richard Tro- ſpecting the fine to be paid, the Court will grant 4 ,in 
ward, the fteward tO Compel the lord to admit without examining the right o! 
of the manor, the tine. — On ſhewing cauſe againſt a rule tor granting i} 

= — -— j B.R. mandamus to the lord and ſteward of the manor, to ant! Ac 

> Ter. R.. 484. one Rankin to a copyhold. It appeared that Bonham, wh bis wil 

was originally poſſeſſed of this eſtate, covenanted to 411::n e mo 

and ſurrender to Goodrich ; which covenant the hom vc Hd trier: 

preſented at a court, and the conſideration- money v as paid, } ndente 

but no ſurrender was ever made to him. Gcodr:ch un (hath 

aſſigned to Rankin his interefl, and Bonham ſurrendered ty and at 

Rankin, who now claimed to be admitted. This application made f 

was therefore reſiſted on the ground that no fine had hen rules : 

ever paid to tlie lord for the conveyance to (roodrich, and A bar 

that this was a mode of cheating the lord of his tines; that] which 

before Rankin was adinitted he ought to pay both the tines been f 

which were duc. The Court ſaid, "That they had frequently bulders 

declared they would give no opinion reſpecting the fo, upon t 

fine (1) on an application by a tenant for a mandamus to be WW dena 

admitted, becauſe the lord has no right to the fine at all tl we by 

adinittance. All the lord has a right to require is to have 2 dae t 

tenant, and here he had one during the whole time. Aud vditra 

they ſaid that any private agreement between Bonham and permay 

Goedrich, not followed up by a ſurrender of the eſtate, could ouſt a1 

not give the lord of the manor any right to a fine, notu h- btrary 

ſtanding it was preſemed by the homage.— Rule abſolute tor the lor, 

a mandamus. bolue 1 

The King v. But the Court will not grant a mandamus to admit a cop!» Wl former 

" Rennett, holder, claiming by deſcent.—On a rule to ſhew cauie wiy took h 

3 _ mandamus {ſhould not iſſue, directed to the defendant 4s i boo! 

4 Ter. Be 197, ſteward of the court of A. commanding him to admit a pet- b the 

ſon who claimed as heir at law, to a cuſtomary eſtate Wil holder 

in the manor, It was contended againſt the rule, that uns and hi 

court would not interfere, as the party applving had a. ſurrene 

other remedy in the court of chancery. Lit. i. 60, 07. (4% eſtate 

Fac. 368. 1 Rol. Abr. 108. And at all events a 14949 elcene 

ſhould not be granted to admit a perſon who claims Þ ge Unitt: 

ſcent; becauſe he may enter and do every other act betete 

adinittance. The Court had no doubt but that a ane lays 

©ught to be granted to compel a lord of 2 manor to ant? mitted 

copyholder, if a proper caſe were laid before them; but © that th 

dy the 
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te party making this application claimed by deſcent, it could 
anſwer no purpoſe to grant the mandamus, ſince he had as 
complete a title without admittance as with it, againſt all the 
world but the lord. —Rule diſcharged. 


Fine. 


A copyholder ſurrendered to the uſe of his will, and by Holder ex dim. 
his will ordered and directed two perſons to ſell and to apply Sulyard = 
a . Prefton, Ea. Ter, 
he monies ariſing thereby, for the purpoſes in the wall, theſe — C. B. 
raſtees by virtue of the ſaid will and ſurrender, did by deed 2 , 450. 
ndnted bargain and ſell the premiſes to a purchaſer; the 
leath of the teſtator was duly preiented at a court-baron, 
aud at that and two ſubſequent courts proclamations were 
made for his heirs to come in, and be admitted to the pre- 
riſes: at the laſt court the purchaſer attended with the deed 
i bargain and fale, and craved to be admitted thereon, 
which the lord refuſed, inſiſting that the truſtees ſhould have 
been firſt admitted and paid a tine. PER CURIAM, Copy- 
boulders anciently, were little better than ſlaves, or the cattle 
won the land; their tenure originally (moſt probably) was in 
iillenage : but by the help of reaſon, true religion, and ſcience, 
we by degrees emerged from that ſtate of barbarity ; ville- 
tage became copyhold, but {till the tenure was at the mere 
wbitrary will of the lord; at length copyholders got more 
permanent eſtates, like freeholds ; anciently their lord might 
ouſt and turn them out when he pleaſed ; his fines were ar- 
btrary, but ſince we are become more civilized and free, 
the lord cannot, at this day, ſet a fine at more than two years 
value upon an admittance on an alienation, Admittance was 
tormerly of grace and favour, now it is of right; the lord 
wok his fine for the admittance in nature of a relief, it was 
: boon for having admitted the tenant, and the admittance 
s the true parent of the fine, 4 Rep. 28. a.—lIf a copy. 
holder ſurrenders to the uſe of his will, and deviſes to A. B. 
nd his heirs, the will only doth not paſs the eſtate, but the 
lurrender and will together transfer the eſtate: the legal 
tate in this caſe was in the deviſor until his death, when it 
*lcended to his heir, in whom it now continues, until the 
Wnittznce of the vendee under the order and direction of 
de will; fo in the cafe of an alienation, the copyhold eſtate 
ways reſts in the ſurrenderor until the ſurrenderee be ad- 
mitted tenant, 4 Rep. 23. a. Fitchie's caſe. It is objected 
dat the truſtees (who have no eſtate or intereſt given them 
the will, but are only ordered and directed to fell) ought 
vt to have been admitted, before they could have power to 
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fell (1). -In anſwer to this, we are of opinion; that when th | 
deviſor died the power to fell was inſtantly in the truſtees, $ 
and that where a man by his will gives power to fell, the 
lands deſcend to the heir until that power be executed, | 
There is a great difference between a naked power and a | 
veſted intereſt ; upon a naked power given to a wife ſhe | 
may ſell to her huſband; in the preſent caſe, a mere na- 
ed power is ou by the will to the truſtees to fell, aud! 


when the yen 
the will, as much as if he had been expreſsly named in the 
will, the commiſſioners (in the caſe of a bankrupt ſeiſed of 
copyhold lands) by their bargain and ſale put an eſtate there. 
in in the aſſignees, although the commiſſioners were neues 
admitted, and the aſſignees, who are bargainecs or vendees, 
take from the original owner of the eſtate: we think the! 
truſtees have no right to be adinitted tenants, in law 0: 


equity, becauſe they have no intereſt, but only: mere naked} 


power or authority; and as the v-ndee came in upon the 
third proclamation and defired to be admitted, he ought to 
have been admitted upon paying a reaſonable tine to the lord 

The land-tax is not to be deducted out of the two yes, 


value, payable as an arbitrary tine for admiſſion to a con- 


hold eſtate. On a caſe reſerved for the opinion of the cou 
of common pleas, the queſtion ſtated was, II hether the l 
of the manor was bound to alle any ſum of monty for lan 
tax, out 28 ? It he was, a nonſuit was to be enterel, 
if not, the verdict to ſtand. Lord Lowghborough delivercs 
the opinion of the Court as follows: We are all of op: 
nion, that the lord of the manor is not bound to max? 
any deduQion for the land-tax, out of a fine duc for ad- 
miſſion on a deſcent. In the firſt place, "The land-tax 1s 
annual, and, however probable its continuance may be, ther? 


can be no legal preſumption as to the future mentions 0 $ 
the legiflature, and there can be no deduction, by anticip%- 


tion, of an uncertain future burthen. In the ſecond place, 
The tax, though commonty called a tax upon land, is net. 
in its nature, a charge upon the land. It is a tax upon . 
faculties of men, eſtimated, firſt, according to their perten“ 
eſtate, ſecondly, by the offices they hold, and laſtly, by the 
land in their occupation. The land is but the meature by 
which the faculties of the perſon taxed are eſtimated ; ad, 
where it is intended by the legiflature that the burthen ons 
not ultimately reſt upon the perſon charged, a power of de. 
ducting is given him by the act; as in the caſe ot fen 
and other certain outgoings. But no deduction 15 allowe! 
for fines which are uncertain. In the laſt place, I > C7 
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(3) Ce. Jas. 199. 4 Mod. 318. Co. Lit. 111 b 371 b. 
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eng new, and there being no precedent nor inſtance to ſup- 
port it, the uſage of almoſt a century is a ſtrong proot, that 
0 ſuch deduction ought to be made, and amounts to a con- 
temporary and permanent expoſition of the land-tax acts, in 
nrour of the lord. Theſe are the reaſons which have 
weighed in the opinion of the Court, to determine this caſe 
n the manner I have ſtated. But the ſubject having led to 
much curious and intereſting enquiry into the nature ot 
coryhold eſtates, and the progreſſive advancement of the 
nghts of the tenant, I with to. tiate 2 few circumſtances that 
bare occurred to my obſervation. Copyhold tenures are 
agreed, by all writers, to be more ancient than the Norman 
ernment. In ſome of the moſt approved authors, the 
copyhold tenure of land is derived from the ſtate of ville- 
race, which now happily forms a very obſcure title in the 
aw, It is ſuppoſed that all copyholders were originally vil- 
leins, and that, by the mitigation of villenage, and the pro- 
geſs of enfranchilement, the eſtate grew, by degrees, to be 
more free and permanent, till it came into the condition of 
z copyhold. I cannot help doubting whether that deduction 
s not founded in miſtake. The circumſtance which firſt 
led me to entertain the doubt is, that in thoſe parts of Ger- 
many from whence the Saxons migrated into England, there 
exiſts, at this day, a ſpecies of tenure exactly the fame with 
eur copyhold eſtates; and that there cxiſts ikewile, at this day, 
2 complete ſtate of villenage; ſo that both ſtand together, 
and are not one tenure growing out of another, and, by de- 
rees, aſſuming its place, In Eaſt Friezeland, the duchy of 
Jruntwick, and other northern parts of Germany, there are 
villeins in groſs, and villeins regardant, with the fame rigour 
which our law formerly knew, There ate alſo copyhold 
tenants, who are freemen, but whoſe eſtates are alienable 
&nly by licence, and are tranſmiſſible by deſcent; and, in 
bn inſtances, they muſt paſs through the courts of the 
"rl, Nay, in the ancient ſeat of : Anglo-Saxons, there 
exits, at this day, that peculiar deſcent to the youngeſt ſon, 
which we call Borough Englith ; of which the name ſhews 
he original, What I have ſtated I found in a very accurate 
reatiſe of German law, by Selchow, one of the profeſſors of 
the univerſity of Gottingen, intituled,“ Elementa Juris pri- 
vat Cermanici. This ſeems ſufficient to 1 the idea 


that copyholders ſprang out of villeins. In England, ville- 


ge has ceaſed, and copyholds remain; but here, as in 
oer countries, thev both prevailed at the ſame time. It is 
cot difficult to conceive, that, whenever agriculture became 
el object of reſpect in the northern and weſtern parts of 
\.urope, thoſe who applied themie!ves to the cultivation of 
and, though inferior in point of dignity, would be equal in 
Tant of freedom, to thoſe whoſe only profeſſion was arms. 

1 The 
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The copyhold tenants were huſbandmen; their perſons were 
free; and, in that reſpect, they were as much above the vil. 
leins, as, in point of conſequence, they were inferior, iu 4 
military age, to thoſe who had arms in their hands, The; 
lands were held of a lord who could defend them, and who, 
in return for that defence, was entitled to certain profits and 
advantages, founded upon paction expreſs or preſumed, 4 


fine to be paid on the change of a tenant is aimoſt a conſtant in- 


cident of a copybald eſtate, and it does not ſcem to have been 
long before the end of the reign of Queen Elizabeth, that 
courts of law interpoſed to moderate the exercile of th: 
lord's right to a fine, where the cuſtom had leſt the amouit 
of it uncertain; for it is pretty remarkable, that a quelition 
on this ſubject was depending in the 36th and 37th of Quren 
Elicabeth, in the court of King's Bench, and in this cout, 
at the ſame time: you will find it in 1 Rolle's Abr. 507. und 
in the contemporary reporters. The queſtion was this, Ce 
what circumſtances a refuſal to pay a fine ſhould amol, 
in a court of law, to a forfeiture of the copy hold eſtate ? |: 


was contended, upon the part of the lord, that the mere non- 


payment of the fine aſſeſſed would amount to a forte.ture. 
That propoſition appeared too — even in a Court of 
uw; however the court of King's Bench, in the 36th of 


Elizabeth, held, that, after- the demand of a fine by the lord, 


and the refuſal of the tenant to pay, though the fine ſhould 
be unreaſonable, the eſtate ſhould be forfeited. This cou, 
a term or two afterwards, in the caſe of Fackman v. Hodde)- 
don, reported in Cro. Eliz. 351. held, that, in ſuch caſe, there 
was no forfeiture. The court of King's Bench (as has 
been juſt ſtated) had held the contrary, but the opinion © 
this Court prevailed; and, in the 43d of Elizabeth, in the 
caſe of Hobart v. Hammond, reported in 4 C. 27. b. tit 
court of King's Bench, referring to the caſe of Jactman . 
Hoddeſdon, in the Common Pleas, varied their idea, and he'd, 
that the refuſal to pay an unreaſonable fine was no forteitv!e 
of the eſtate. From the manner in which the report in tha! 


caſe is ſtated, and the anxiety with which the judges ſup- 


port the propoſition, one would be apt to conclude it had not 
been of great antiquity. A few years afterwards, in the bt 
of King James, in /1owe's Caſe, 13 C. 1. this point again 
occurred, and the law was not then taken to be ſo leitied, 55 
for the Court ſimply to ſay; the point is ſo, but the 1t- 


port ſtates a great deal of . and argument t ſuppon 


the poſition, that the judges not only might, but ough!, either 
upon the facts appearing upon a demurrer, or upon rn 
dence to go to a jury, to determine, what was a rca tonale 
fine ; and, in that caſe, the court held, that two years” valuc 
was an unreaſonable fine. Thus, then, the matter reſted ; 
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eiſonable or unreaſonable, was a queſtion for the conſidera- 
jon of the court and jury: and it would obviouſly be ſub- 
24 to much fluftuation and uncertainty. To prove, upon 
1 trial, the annual improved value of land, end then to cal- 
wiate how much of that value ſhould be paid for a fine, 
was likely to be attended with ſo much diffatisfaCtion, that 
rcourſe would frequently be had to the court of Chancery, 
vlich had al-vays relieved againſt the forteiture, and taken 
won itſelf, without a jury, to determine what ſhould be a 
reaſonable fine. Lord Keeper Coventry, in the 5th of 
Charles I. and again, in the 12th of the ſame reign (1 Chan. 
Nh. 18. or 33. (1), and ibid. 51. or 96. (2), held, that one 
car's improved value was a reaſonable tine—guarding the 
cree—that one year's value ſhould not be counted a fine 
zzrtain, but referable to the diſcretion of the Court whether 
vas reaſonable, and that the payment was then directed 
vecauſe it was reaſonable. In the 29th of Charles II. in the 
rear 1677, Lord Nottingham, in the caſe in 2 Rep. in Chan. 
35. (3), held, that two years* value was a reaſonable fine; 
ud, at the time of this determination, in 1677, two years” 
aue was not a much higher payment, than one year's value 
ad been at the time of Lord Cventry's determination. The 
wereſt of money had been reduced, and, from that and 
et cauſes, the value of land had riſen. One year's value 
night be nearly as large as an a/:quot part of the felling price 
ft land in the 5th of Charles I. as two years' value at the 
ime of Lord Nottingham's determination. From that time 
the preſent, the idea of two years' value being a reaſonable 
de, in the caſe of a fine arbitrary (or, in the more proper 
puraſe, arbitrable (4), has prevailed uniformly, and the ad- 
tering to this rule has been a matter of very great conve- 
nence, though it cannot be ſaid to be a matter of ſtrict juſtice, 
Iwo ycars' value, the intereſt of money being fix per cent, 
is at the time of Lord Nettingham's determination, is a 
much larger proportion of the ſelling price of a copy hold 
tate, than the ſame number of years' purchaſe, the intereſt 
money being at five and four per cent. But to follow the 
nations of price, would create contuſion in this property, 
would occaſion a depreciation of it, and is not the true in- 
wrelt of the copyholder. Public convenience, therefore, 
nat great ſource of law and juſtice, has eſtabliſhed the au- 
fority of the rule laid down by Lord Nottingham; and, it is 
5 be obſerved, that the deciſion was not above eighteen years 
Mor to the firſt land-tax act. From that time to the pre- 
ent hour, not an inſtance can be found, where there has 


* M. ldletan v. Jactſes (2) PA . Lanc after. 
}) Morgan v. Scudamere. (4) Co. El. 351. 
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ever been à deduction from the two years? value {then fed 
as the utmoſt amount of a fine), upon account of the land. 
tax. It ſcems, therefore, to me, much better for the inte. 
reſt of copyhold tenants, and for the public advantage. ag 
there is a great deal of that property in the kingdom, that 
the fine to be paid upon the renewal of a copyhold eſtate 
ſhould be ſtrictly kept to that ſum which has ſubſiſted now 
above a century, namely, two years' improved value, without 
any deduCtion except for quit-rents, which can hardly be 
called a deduction, for the lord muſt allow that which he has 
received, or is to reccive. 


Power of the Copybolder under the Lord's Demiſe, 


Where a copyhold eſtate is granted for three lives to a man 
and his heirs, and he has no power of compelling the lord: 


e-, Rep, 746, renew on the falling in of the lives, he cannot cut timber 


growing on the eſtate.— On tlie trial of an action of trorer,] 


for the value of ſome elm trees which had been growing en 
a copyhold eſtate in the manor of Abberley, of which the 
biſhop of Chicheſter was lord, which eſtate the plaintiff was 
entitled to in right of his wife, whoſe admittance on the 
death of her father, was to hold to her and her heirs tor three 
lives. The jury found a verdict for the plaintiff. After- 

rards, a rule to ſhew cauſe why the verdict ſhould not 
de ſet aſide was obtained, on two grounds: 11t. That we 
cuſtom, under which the laintiff claimed, was bad in 
point of law: and 2dly, Even if it were good, that it was 
not ſupported by the evidence. The evidence was as fol- 
lows: The plaintiff called Ovenden, the biſhop's wood- 
ward, who proved that the trees in queſtion had been cut 
down by the plaintiff; that the biſhop had before given him, 
Ovenden, orders to cut them down, but before he got ther? 
the plaintiff had done it; but he had ſeized them for the 
Þ:iſhop, and ſold them to the defendant for 37“. who Carried 
them away. He ſaid allo, that he had cut timber for thr 
bithop upon the copyhold lands of this manor, not being 
£opyhold of inheritance; and that the cuſtom was that à 
copyhoider for lite, as the plaintiff was, had no right to cut 
timber. It appeared by another witneſs, that the father ot 
the plaintiff's wite had cut timber off this eſtate forty-hie 
years ago, but it was not known what became of 1. And 


a third witneſs, who had known the manor forty years, ald. 


that twenty-four years ago, he had bought chirtv-Ux elms of 


the ſame perſon, which were felled upon this eſtate. In an. 
{wer to which, the defendant called Ovenden a fecond ume, 


* 


* prove, that in 1771 the bihop had taken trees grow!” 
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Copyhold. 


© the copyhold of one Merrit, who was a copyholder for 
ie, which trees had been fold to the laſt witneſs, but the latter 
dſerved, that Merritt was either dead, or dying, at the time. 
Ld KexvoN, Ch. J. This caſe is ſtrongly againſt the plain- 
if, both on the law and on the facts. The plaintiff 's counſel 
us been obliged to aſſume as a ground of his argument, that 
which fails him, namely, that this is 9d an eſtate of inheri- 
ance; and it has been argued, as if the tenant had a power 
of compelling the lord to renew after the dropping in of the 
hes. Such was the firſt caſe of Roles v. Maſon (1), which 
s been cited by the plaintiff 's counſel ; where, as the 
mant had a power of nominating his ſucceſſor, his eſtate 
as gud an eſtate of inheritance, and then by analogy, they 
towed the rules of the common law relative to eſtates of 
rheritznce. But in the preſent caſe, the tenant has no ſuch 
wer; and therefore the argument does mot apply. Nei- 
ter does it follow, that the cuſtom in this caſe can be ſup- 
ted, becauſe the widow of a copyholder for lives may 
be entitled to her free bench: the privilege of free bench docs 
t ſhew it to be an eſtate of inheritance ; for a copyholder 
fr life may have, in ſome inſtances, ſuch an excreſcence 
rowing out of his eſtate, though generally f aking, the 
rant of ſuch an eſtate has not. Therefore, I am of opi- 
tion, that the cuſtom attempted to be ſet up in this caſe is 
wank law, and cannot be ſupported. But upon the ſecond 
rcund alſo, I ſhould have thought the caſe clearly with the 
tfendant, For the evidence given in ſupport of the cuſtom 
s extremely weak, when compared with that given againſt 
„ ASHHURST, J. BULLER, J. and GRosE, J. were of 
be ſame opinion. Rule abſolute. 


The grant by the lord of the manor of copyhold lands to Firebrafs ex dim, 


us wife, immediately, without the intervention of another, or jon 
no 8 widow 
6 void, In this caſe, the rector of Compton Martin, in the nant, 


e Symes, 
„v. Pen- 


Mic. Ter. 


county of Somerſet, who was, as ſuch rector, lord of the 5 Geo. 3. C8. 
manor for the time being, of the manor of the rectory of * Wit. 256 


Compton Martin, did demiſe the premiſes in queſtion, upon 
de death of the laſt tenant, to the leſſor of the plaintiff, Jane 
He, who was his wife by copy of court roll, to hold to the 
kd Jane Symes, Richard & ymes, and Chriſtian Symes, for the 
rm of their lives, and the life of the longeſt liver of them 
licceſſively, according to the cuſtom of the ſaid manor, &c. 
ae huſband afterwards died, and the defendant thereupon 
*ame rector of the ſaid rectory, and lord of the manor. — 
Taz qussTION was, Whether the demiſe by copy of the 
caurt roll, by a lord of the manor to his wife, be good in 
ur or not? PER Cur, We cannot get over that maxim 


29* . ——_— 


by 
%) Rl. Abr. 560. pl. 18. Cre. Car. 221. 1 Brownl, 132. 2 Brownl. 85. 
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in law, that a huſband and wife are one perjon, and, therefore, MY 

cannot grant lands to one another: where there is; 19 mm {ok onl 
cular cuſtom in a manor, the common law muſt take f. by 
This is an original voluntary grant by the huſband t e r:po 
wite, who cannot, by law, take immediately from him, auen? 


more than a monk, who is dead in law, apd contidered a; 


i pertorn 


Brooke qui am 
+. Milliken, 
Aki. Ter, 

30 Geo. 3. B. R. 


3 Ter. Reh. 509. 


Coleman : 


no perſon. So heie is no perſon to take, for the huſband enden 
and wife are only one perſon.— Poſtœa to the plainit!, The | 
pat, 17 
i lch: 
, eriden 
Copp-right. eri 

* 4 4. 
Two penalties may be incurred on the ſame day, one. 
12 Gee. 2. c. 36. for telling books originally written and pub WW 11 1 tl 
liſhed here, and afterwards reprinted in any other count, nobriete 
and imported into this, if the acts of ſale be diſtinct —T Tus ara 
was an action on the ſtatute 12 Ges. 2. c. 30. ; the tir WM ds it 
ſection of which enacts, that “ it ſhall not be lawful . al, the 
« import or bring into this kingdom for fale any book, tit! bis prin 
* compoſed and written, and printed and publiſhed in this prop 
« kingdom, ard repiinted in any other place whatfocter; te pir, 
and if any perſon, knowing the fame to be ſo reprinted aan on 
4 imported, ſhall ſell, publiſh, or expoſe to ale, any fu prop 
% book or books, he ſhall forteit the ſaid book or books, and Bere 
« the {ame ſhall be forthwith damaſked ; and ſuch ofteni:r WM b. 
„ ſhall forfeit 51. and double the value of every book w], tt 
e he ſha]l ſo ſell, &c. together with coſts, &c.“ At hes, 
trial, the plaintiff proved two diſtinct acts of ſale on the ſam ect 
day, the one of ſeveral books by the defendant himſelf in e That a 
morning, the other by his wife in the afternoon, in an 0+ Wl :4ion i: 
ſhop; and the judge being of opinion, that this conſtitutes u faced 
two different offences, for which two penalties were - bee 
curred, a verdict was taken for the plaintiff on two ſep:- WM tue 
rate counts. On a motion for a new trial, THe Court cer 
were of opinion, that the two penalties might be recover Wi :141 p. 
becauſe they were two diſtinct acts of ſale, and diſcharge: Wi hed b. 
the rule. | 1 
Evidence that the defendant acted a piece on the ſtage, , poir 


Wathen, 
Es. Ter. 
43 Geo 3. B R. 
© Ter. Rep. 245. 


which the plaintiff had bought the copyright, is not cvidenc: fs thi 
of a publication by the defendant, within the meaning 0 ll»: &. 
the ſtat. 8 Arn c. 19.— This was an action for the pen, 


under the ftatute 8 Ann c. 19. for publiſhing an cntertam— reh pla 
ment, called the Fgreeable 1 The plaintiff had pu'- WM rcons 
chafed the copyright from O' Ace, the author; and the 15 tr ther, 
evidence of publication by the defendant was, the riprejentat'"" un 
of this piece upon his flage at Richmond. A verdict was tun ll: 0 
for the plaintiff, with nominal damages, in order to ratet on 
queſtion, Whether this mode of publication were within the mall th 
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tte? PER CUR, The ſtatute for the protection of copy- 
Int only extends to prohibit the publication of the book 
et, by any other than the author or his lawtul aſſignecs. 
Ju reporting any thing from memory, can never be a pub- 
lation within the ſtatute. The mere act of repcating tuch 
;rerformance, cannot be left as evidence to the jury that the 
g endant had pirated the work itſelt. 
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The aſſignee of a print may maintain an action on the Thompſon v. 
*. 17 Geo. 3. c. 57. againſt any perſon who pirates it, and Symonds « a! 


lach an action it is not neceſſary to produce the plate ut It * 


»\dence z one of the prints taken from the original plate is 
al evidence, — This was an action on the caſe, on the ſtat. 
e. 3. c. 57. for pirating a print of the counteſs of Hun- 
Wen. The declaration ſtated, that the plaintiff, before 
ud at the tune of the pirating, &c. was the legal and true 
rorretor of a certain print, &c. which before that time had 
den drawn and deſigned by one K. Bowyer, &c. and atter- 
wirds it ſtated, that the * pirated it, &c. At the 
ml, the plaintiff proved that Bowyer originally publiſhed 
as print in Auguſt, 1700; that in July, 1791, he aſſigned 
property in it to Fitler; that the defendant had fince that 
ine pirated it; and he gave in evidence two prints, the ori- 
wal one, by Bowyer, and another attcr theÞlaintift became 
e proprietor. On the firſt print was engraved, “ painted 
Bowyer ; engraved by Fitler; publiſhed as the act di- 
ws, by Bowyer, the 26th of Auguit, 1790.“ On the te- 
©, the laſt part was altered thus, “ publiſhed as the act 
weets, by Thempſon, the 26th of Auguſt, 1790.“ Two 
FJECTIONS were made by the defendant's counſel; iſt, 
lat an aſſignee of this property could not maintain any 
non in his own name under the ſtatute; 2dly, That, if 
ſuch action could be ſuſtained, the plaintift muſt fail in 
becauſe the evidence did not ſupport the plaintiff's title, 
nuch as the ſecond print, which muſt be taken to be a 
munerpart of the plate at preſent, purporte' to be an ori- 
{al print, by Thompſon, in 1790, whereas, it really was pub- 
bed by Bowyer, in 1790. The jwige over-ruled both theſe 
dections; and the plaintitf obtained a verdig for 104. ; but 
points were reſerved, The itatute 8 Ges. 2. c. 13. ſ. 1. 
elt the property of certain prints in the inventors, G&-l1gn= 
", & c. for fourteen years, © from the day of publiſhing, 
wich ſhall be truly engraved with the name of the proprietor on 
"ch plate, and printed on every ſuch print; withcting on other 
*r.0ns printing the fame, © without the conſent of the proprie- 
br theresf, fir/t had and obtained in writing,” the penalty of 
'"Nting the plate, the ſheets on which the prints are co— 
pw, together with 5s. for every print, &c. The ſecond 
*&0n provides, that it may be lawful for any perſons, who 
all thereafter purchaſe any plate for printing from the ori- 


ginal 


z Geo. 3. R R, 
5 Yer. Rep. 41. 
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without incurring any penalty. The 7 Geo. 3. 


and enlarges the right to twenty-eight years. 


ginal proprietor, to print and reprint from the ſaid plates, 
c. 38. . 1 
extends to prints, taken from any pictures, . ke, ; 
And the 
17 Geo. 3. c. 57. gives a fpecial action upon the caſe, in 
which the proprietor may recover damages. After a motion 
to fer aſide the verdict, and to enter a nonſuit, and cauſe 
ſewn, The Gurt were very clearly of opinion, that there 
was no foundation for the firſt objection. And as to the 
fecond, Lord Kenyon, Ch. J. faid, When the plainif 
purchaſed of the original proprietor, he had every thing 
which the legiflature required; and even if he had afterwards 
deftroyed the plate, his title would have continued. Ir thould 
feem, that the reaſon for requiring the name and the date to 


appear on the print was, that they might convey {ome uſetol 


intelligence to the public. The date is of importance, that 
the public may know the period of the monopoly. The 
name of the proprietor ſhould appear, in order that thof- 
who wiſh to copy it, might know to whom to apply for 
conſent, It ſeems, therefore, neceſſary, that the date ſhoul4 


remain, but that the name of the proprietor ſhould be altered 


as often as the property is changed. BULLER, 
&Fculty in this cate ariſcs from the circumſta 


J. All the 


nce of the 


pla intiff's having proved too much at the trial. He gave in 
evidence two prints, the one 1 by Boetoyer, the other 


his caſe on the 


by himſelf, If he bad reſte 


production 


of the firſt print only, no queſtion could have ariten ; for he 
wonld then have proved all the allegations in his declaration, 
The objection has been made on the other print; but if the 
plaintiff bas a right to this print, and has ſuſtained an nu) 


m conſequence of the defendant's having pirated it, it wou 


require a very ſtrong caſe on the part of the defendant to in. 


dnce the Court to grant a new trial. - Then it was objette', 


that the firft print was not fufficicnt to entitle the 


plaintiff 0 


2 verdict, becaufe the plate itſelf was not produced. But 


although f-veral actions of this kind have been 


tried ſince 


the paffing of theſe ſtatutes, in no one of them has the plate 


n ſelf been produced; the print has been always received in 
evidence, and no objection taken to it. Wich regard to the 


point gone into at the bar, 1 cau ſee no reaſon, on reading 


the act of parliament, to diſtinguiſh between 1% date and 
the perſon who publiſhes the print, When the legiflaturs 


gave the monopoly to the perſon who engraved, Xc. they te- 


quired, that the date and the name of the perſon entitled 0 
ihe monopoly ſhall appear; both of which are required n 


the ſame ſection, © the day of the firſt publith! 


ng thall de 
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oprietor may aſſign, ſays, that ſuch aſſi & may print 
aj reprint —4 che ſaid 4 * the —— of which is, 
bat the aſſignee hall copy from che plate, as it exiſted at 
ir, in order that the public — know from the bare 1aſpec- 
ton of the print, that it was taken from the very ſame plate, 
kr which the monopoly was granted. GRoskE, J. When 
he print was originally publiſhed, the requiſites of the ſta- 
ur were complied with. Then the excluſive right was 
wed in Bowyer ; and the inſtant he aſſigned to the plaintiff, 
be latter had every right that Bowyer had before. 


de alſo the caſes of Millar v. Taylor, in Vol. I. p. 116. 
ul Beckford v. Hood, in the ſame vol. p. 915. 
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Corn. 


|: is illegal to ſell corn by any other meaſure than the Win- The King v. 
teſter meaſure... This was a — 2 the 22 Gar. 2. * any 
@ 8, . 2. & 22. & 23 Car. 2. c. 12. 1. 2. for buying corn, . : 
en the 23d of July, a 91, at Newport, in the Iſle of Wight, T = 
by a buſhel different from the Wincheſter meaſure. It ap- Nr ye 
ea ed by the evidence ſet forth in the conviction, that the 
wy was bought by the cuſtomary meaſure uſed in the Ile 
Wight, which contains a pint more than the Wincheſter 
neaſure. The defendant was convicted in 495, and 10. 185. 
king the value of the wheat ſold, By the ſtat. 22 Gar. 2. 
. 8. f. 2. it is enacted, that „If any perſon {hall fell awy 
* fort of corn or grain, uſually ſold by buthel, cither in open 
* market, or any other place, by any other buſhel or mea- 
* ture than that which is agreeable to the ſtandard, marked 
n his majeſty's exchequer, commonly called the Win- 
cheſter meaſure, containing eight gallons to the buſhel, lie 
ſhall forfeit, for every ſuch offence, the ſum of 40. 
And by the 22 & 23 Car. 2. c. 12. ſ. 2. it is enacted, that 
* Every perſon who thall fell or buy any corn, &c. in any 
* ther manner than as is directed by the ſaid act (22 Car. 2. 


* ſhall forfeit and loſe, beſide the penalty of the former act 
* appointed, all corn, &c. bought or ſold contrary to the act. 
vor the value thereof, &c. 
lad, that as this was a queſtion of very general concern, they 


HE Cour, after argument, 


would take time to conſider of it. AND now Lord KExYoN, 


05. J. delivered the opinion of the Court. We have hither- 
b delayed giving judgment in this caſe, in the hopes of diſ- 
wrering that the farmers in general have been acting under 
tmiſtake; for it is a matter of notori 
parts of the coun 
Feater, and others leſs than the 
Jution depends on the ſtat. 22 Car. 2. c. 8. and the 22 and 
Ur. a. c. 12. The former impoſes a penalty of.405. on any 
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Corn. 


perſon who ſhall ſell corn, or grain, uſually ſold by buſhcl, ly | earn 


any other buſhel or meaſure than the Wincheſter meaſute ner a 
The ſtat, 22 & 23 Car. 2. c. 12. recites the former act; and, jiture 
un order to enforce it, ſubjects both the buyer and ſeller to an reipeC 
accumulative penalty, the value of the corn ſold. Theſe afts And 1 
of parliament are expreſſed in the moſt poſitive terms ; aud it qulatic 
was admitted in the argument, that there was no ſubſequent ca the 
law, which directly repealed them. But then the 19 C.. The it 
c. 39. & 17 Geo. 3. c. 44. and ſcveral other ſtatutes for the that th 
regulation of the corn trade were referred to, directing the forfeit 
returns of the average price of corn to be made, and nutic ing pliedly 
in thoſe returns a cuſtomary meaſure. "Theſe, it was u- penal 
gued, obliquely, though not directly, repealed the ſtatutes of corn f 
Charles the ſecond. We have conſidered this matter ven 
tully, and are of opinion, that the argument does not lead teo m 
tat concluſion. We cannot get rid of thoſe poſitive ws ation 
by a reference to ſubſequent ſtatutes, which were paſſed {1 bon th 
another purpoſe, and which leave the former ones ſtill in Contali 
force. Conviction affirmed. tun; 
And the buyer of corn, by any other than the Winch«!'-" Conv: 


meaſure, forfeits the penalty of 40s. beſide the value of te 
corn, by ſtat. 22 & 23 Car. 2. c. 12.— his was a conviction 
againſt the buyer ot corn by a meaſure different trom the 
Wincheſter meaſure, on the 22 & 23 Car. 2. c. 12. The 
ſtatute 22 Car. 2. c. 8. ſ. 2. impoſes a penalty of 40s. on 
perſons ſelling by a buſhel or meaſure dittcrent from the 
Wincheſter meaſure. The ſtat. 22 & 23 Car. 2. c. 12. f. 2: 
after reciting the former one, enacts, “that every perion A 

who ſhall ſell or buy any corn, in any other manner than . 
as is by that act directed. ſhall forfeit and loſe, betides the "wy 
penalty of the former act appointed, all corn bought or told 13 
contrary to the act, or the value thereof.” Several objec- 
tions were taken to this conviction. 1ſt, That the defendant Wl , 5 
was convicted in the penalty of 405. beſides the value of the . ' 
corn; whereas, he was only liable to rhe latter penalty, P% 
which is inflicted by the 22 & 23 Car. 2. c. 12. ad, That * 
the quantity of coin bought was not ſufficiently atcertaiue4 
in the information, it being merely ſtated to be © a centais 
quantity of wheat, containing divers, to wit, tifteen, buſhels, 

3dly, That the offence is charged to be contrary to the f- 
tute ; whereas, if the defendant be liable to both the penal 
ties, it is contrary to the two ſtatutes. Athly, That the de- 
fendant was adjudged to pay coſts, whereas, none are guet 
by the ſtatute. Lord KEN VON, Ch. J. In order to decice 
this caſe, we have only to look at the very words of tlie 
ſtatute 22 & 23 Car. 2. which expreſsly ſubjects the buy! 
to both the penalties; for it is thereby enacted, that the buye! 
ſhall forfeit and loſe, beſide the penalty of the forme! act, 


all corn bought, &c. that is, he is to forfeit the value of the 
corn, 
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eim, in addition to the penalty of 40s. impoſed by the for- 
ner act. Nor is there any objection in ſaying that this for- 
ture is an offence againſt the form of the ſtatute ; for all that 
rpe&s the buyer is prohibited by the ſtat. 22 & 23 Car. 2. 
And I obſerve that the proof of buying, according to the re- 
gilations of the ſtatute is, by the third ſection in the act, thrown 
« the defendant. ASHHURST, J. concurred. BULLER, I. 
The ſtatute 22 & 23 Car. 2. c. 12. inſtead of ſaying expreſsly, 
hat the buyer ſhall be liable to the penalty of 40s. and to a 
ffeiture of the corn ſo bought, has ſaid the ſame _ im- 
ſledly; for it ſays that he thall forfeit and loſe, beſide the 
zenalry of the former act (which is a penalty of 40s.), the 
com ſo bought, &c. With regard to the objeCtion, that the 
quantity is not ſufficiently aſcertained; an information before 
e magiſtrates need not be more particular than an inform- 
ton filed in this court; and in the latter caſe, an allega- 
vn that the defendant “bought a certain quantity of wheat, 
taining, to wit, fifteen buthels,”” would be ſufhciemtly cer- 
ain; and here the evidence has particulariſed it. PER CuR. 
Conviction affirmed. 


Coroner. 


In regard to the bodies of perſons manifeſtly drowned at The King +. 
a, Bs caſt upon the ſhore, it is ſaid to be the conſtant The Juſtices of 
tage for the inhabitants of the place to bury them, without . — 
ay inquiſition being taken by the coroner ; and unleſs the 33 Geo. 3. H. A. 
oroner has taken an inquiſition in due form, he is not en- Nals. 141. 
iid to any fees. — This was a motion for a mandamus to 
ampel the juſtices to pay to the coroner the fees and tra- 
ling expences due to him, for taking four inquiſitions upon 
zur bodies caſt by the ſea upon the ſhore. It appeared that 
us papers, purporting to be inquiſitions, were nat inguiſition- 
all, as they were r at only by the coroner and foreman 
the jury. The principal queſtion was, W HETHER, when 
e coroner finds the body of a perſon manifeſtly drowned at 
en upon the ſhore, he may not take an inquiſition on the 
tot? Tye Court inclined to the opinion that he could 
wt; and it was ſaid to be the uſage to bury ſuch bodies 
whout any inquiſition being taken; but without expreſsly 
*ermining this, they faid, that the firſt queſtion which they 
ito decide was, Whether the coroner had taken any inqui- 
«on at all? If he had not, he was not entitled to be paid 
" what he had not done: this, therefore, was an objection 
nine to the preſent application; for theſe inquiries not 
ang figned by all the jurors, were not inquiſitions.—Manda- 


Fu denied. : 
Neither 
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The King v. Neither are the coroners of franchiſes, that do not conti 
bute to the county rates, entitled to the fees given by the ſtar. | 


the ſuſtices o 
the Weſt Riding , 
of Yorkſhire, 25 Ces. 2. c. 29+ nor to any fees to be paid by the county, —. 


7 * hk —_— to the — I make an allowance to 

3 s Lang, . coroner of the liberty and franchiſe of the 

EI honor of RS — the duchy 2 — in 
the ſaid county of York, of his fees and travelling expences 
in reſpect of certain inquiſitions; and a return on, ke it was 
admitted by the counſel for the defendant, that the return was 
bad, but ſeveral objections were taken to the mandamus. 11, 
The ſtat. 28 Ed. 3. c. 6. directs, that coroners ſhall be choſen 
in full counties, except in ſeigniories and frauchiſes: now 
here the coroner claims his-fees as coroner for a particular 
franchiſe, without ſhewing any grant, preſcription, uſage, or 
any other right to be coroner ; he ſhould have alleged hi; 
title. 2dly, It is not ſtated in the writ that the honor ot 
Pontefra& is within the weſt riding of Y ork(ſnire, or that 
the inquiſitions were taken within the welt riding; ſo that 
it does not appear that the defendants had any juriſdiction to 
make the order, which they are required by the writ to make. 
Lord Kenyon, Ch. J. ſaid, there was another objection to 
the writ, which alone was deciſive, It does not ſtate, that 
the honor of Pontefract contributes to the county rates, and 
conſequently, the defendants had no authority by the ſtat, 
25 Geo. 2. c. 29. (1) to make the order required. The pio- 
ſecutor ſhould have alleged in the writ, all thoſe fact, which 
are neceſſary to ſhew that he was entitled to the relict 
prayed, and that he had a right to call on the magiſtrates to 
do that for their non- performance of which he ſucd out ti 
compulſory writ.— PER. Cox. Writ quaſhed. 
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Nature of a Corporaticn. 


MayorandCom- A corporation being diſabled to act, accepting a new chr 


mocakey of — ter is not diſſolved, but dormant ; and after ſuch acceptances 
% . . i 
3 ater arthe new corporation is the ſame as the old was, On the tria 
William Seaber, of an action for debt, bronght upon a bond in the benalt) 
his late father, | 
Ea. Ter. — * — ** — — 
6 Geo. 3. B R. : 
3 Burr. 1866, (x) SeR. x. enafts, that for every inquiſition taken by a coroner for any to cb 
3 Zack. $93. chip or place contributory to the rates, directed by an act 12 Geo. 3. C 29 de e 
ve 203.3 and ſect. 5. enacts, that no coroner of any liberty or fran he, 097 ne 
tributory to the county rates, ſtall be entitled to any fees under the 4, but * 
only have fuch fees and allowances as they were before entitled to, ot a. ſhall 
tiven to ther by the perſons by whom they are appointed, 05 
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gol. conditioned for the payment of 251. for the payment 
whereof, William Seaber, the defendant's father, was one 
of the ſureties. A verdict was agreed to be given for the 
ghintiffs, ſubject to the opinion of the Court upon the fol- 
owing facts: That Colcheſter is a borough by preſcription. 
That by letters patent, dated the 6th of December, 1 Ric. 1. 
Power was given to the burgeſſes to appoint, from amongſt 
themſelves, their own bailitfs and juſtices : and by letters pa- 
tent, dated the 1ſt of March, 1 Ed. 4, they the bailiffs and 
hurgeſſes were incorporated, and made to conſiſt of two bai- 
ifs and one commonalty, in perpetual ſueceſſion. That in 
15 Car. 2. by letters patent, dated the 3d of Auguſt, in that 
jear, the free burgeſſes were made one body corporate and 
politic, by the name of mayor and commonalty of the 
4 borough,”” to conſiſt of one mayor (to be choſen annually 
fom amongſt the aldermen), eleven aldermen, eighteen aſſiſt- 
ants, and eighteen common council: and that this charter 
ws confirmed by letters patent, dated the 27th of July, 
M. & MH. to the mayor and commonalty, and their ſuc- 
ceſors, That on the 28th of September, 1735, William 
ſaber, the defendant's teſtator, duly executed the bond to 
de faid mayor and commonalty, upon which the preſent 
ation is brought. That in 1740, there were judgment of 
ouſter againſt all the perſons then claiming in fact to be 
nayor and aldermen of the ſaid corporation. That the ſaid 
xrlons were all dead before the year 1763. That from the 
jear 1740 to 1763, no perſon, in fact, took upon himſelf, 
orclaimed do be a mayor or alderman of the ſaid corporation. 
That in 1763, the (1) preſent charter was granted and ac- 
cepted; — has been acted under, ever ſince. THE QUEs- 
tiox was, „ Whether the preſent corporation could main- 
tun this action. Lord MANnSFlELD. Many corporations, 
for want of legal magiſtrates, have loſt their aChvity, and 
Otined new charters. Maidſtone, Radnor, Carmarthen, 
ad many more, are in the ſame caſe with Colcheſter. And 
ſet it has never been diſputed, but that the new charters re- 
we and give aCtivity to the old corporation ; except, per- 
laps, in that caſe in 3 Levins, 238 (2), where the corporation 


lad a new name; and even there, the court made no doubt. 


Where the queſtion has ariſen upon any remarkable meta- 
norphoſis, it has always been determined „“ That they re- 
main the ſame, as to debts and rights. It now comes on, 
82 queſtion, Whether the old corporation exiſts, after this 

— of ouſter againſt the mayor and all the alder- 


(t) It is dated the gth of September, 3 Geo. 3. 
(2) Corporation of Riſboroug v. Botler, : | 
Vor. II. V u & men 
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&© men, and the new charter.” And it is argued, & That thi: 
© new corporation is totally diſtinct from the old ons.” 
But there is no authority, no dium for it; and the conſe. 
quences are obvious, and would be molt inconvenient, 
Without an expreſs authority, ſo ſtrong as not to be gotre, 
over, we ought not to determine a caſe fo much — rea- 
ſon, as that the parliament ſhould be obliged to interfere to 
ſet it right, The corporation is not diffolved by the judgments 
ot ouſter, and fubſequent deaths of the mayor and aldermen : 
though they are without their magiſtracy, their conſtitution 
is not deſtroyed and gone. Their former rights remain, 
Would not a freeman of Colcheſter tilt continue to have a 
right to common, or to vote for members to parliament * 
So it ſtands upon general reaſon. And Sir James Snuth's 
caſe, in 1 Show. 274. and in 4 Mod. 52. is in point, “ Tha! 
6 the corporation is not diſſolved by the judgment.“ Not- 
withitanding this judgment of ouſter, a right may remain, 
fo as to be capable of being again raiſed and revived, The 
corporation can not act without legal magiſtrates; but their 
rights may be revived, and put in action again, by a new 
charter from the crown, giving them legal magiſtrates. | 
am clear, upon principles of law, that the old corporation 


was not abſolutely diflolved and annihilated, though they hd | 


loſt their magiſtrates ; and that by virtue of the new charter, 
they are ſo revived as to be entitled to the credits, and liable 
to the debts of the old corporation. Where there is a jud:- 
ment againft the corporation itſelf, the caſe would be of a 
ditterent conſideration, Mr. Juſtice W1LMoT concurred-- 
Wherever a corporation accepts a new charter, it remains, 
to every intent and purpoſe, as it did before, though the name 
de altered. ZHaddeck's caſe in Sir T. Raym. 439, is in point 
on this head. The caſe of the corporation of Scarboruvg |, 
in 3 Levinz. 238. is alſo very ſtrong, upon a new charie!. 
There the action was brought by the corporation by the new 
name ; and the book ſays, ie there was no doubt made of n.“ 
Then, the law being clear, © That a new charter docs gt 
« deſtroy the right of the old corporation,“ the queſtion , 
« Whether this corporation was diſſolved by the judgment 
« of ouſter agamſt individuals.” Clearly, it is not. Ihe 
difference is between a judgment againſt the corporation i 
ſelf (for that may be a forfeiture), and a judgment of oulter 
„ againſt individuals.“ God forbid that the rights of tl 
innocent thould be loſt and deſtroyed by the offence of in- 
viduals | Before the act of 11 Geo. 1. c. 4. (which took tts 
Tile from a caſe of the corporation of Banbury), the c 
ration that had {lipt the time of election of their chict off. 
could not proceed by their own power; but the Ning miglu 
have given them the power, by reviving. and reaum ung 
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tem. The corporation only lay dormant and quieſcent, till 
wired and reſtored to their activity. And here the crown 
wwe reſtored and revived all the rights and privileges of this 
corporation. The conſequences, if it were otherwiſe, would 
le fatal: I mean, if the rights of common, of election to 
xliament, and other rights of five hundred innocent perſons 
were to lie at the mercy of ſome of their members only. 
Mr. Juſtice X ATES concurred. Colcheſter is a borough by 
relctiption; and they are afterwards incorporated by ſuch 
id ſuch names, &c. and officers given to them. But che 


rmoval of their officers can not extinguiſh their rights; no 


nore can the change of their name, as it is laid down in 
luttrell's caſe, 4 Cs. 87. b. expreſsly. As to the debt now 
manded— The Scarborough caſe, in 3 Lev. 237, 238. is 
ery applicable. There, the name in which the action was 
wrought was the new name. In 1 Lutto. 508, Knight et Lx. 
1. Grporation of Fells, where the corporation were ſued by 
fiir old name, the objection was made to the name only; 
ſone at all to the action. As to the retaining rights of com- 
non, and other rights, he mentioned the caſe of Melly v. 
hateman, in 1 Saund. 343. where it was agreed, © That a 
* corporation, by the change or alteration of the name of 
*the corporation, does not loſe their franchiſes.“ Old 
gs mult remain: it would be very unreaſonable, if it 
ſhould be otherwiſe. Mr. Jutiice As Ton declared his con- 
crience; and that he founded it upon 4 Co. 87. Luttrel's 
ale, and Haddickł's caſe, in 1 Ventr. 355. and Raymond 439. 
As to the ſatute of 11 Ges. 1. c. 4. the intent of it was 
ot to conſider ſuch corporations as diſſolved, and to grant 
dem new powers, or, as it were, new charters, as bodies 
lolved; but to revive their activity, and to put them again 
motion, Though a new charter ſhould grant new rights, 
a neu name, yet the acceptance of it docs not deſtroy the 
mer rights, privileges, or franchiſes ot the Corporation ; 
ut the corporation may uſe and enjoy them, as they did 
fore. This is exprelsly laid down in 4 C. 86. Lut:rell's 
ale, and in Haddect's caſe, Raym. 439. It has formerly 
deen doubted, «„ In which of the names, che action ſhould 
de brought ;*” but, of late, the new name has been thought 
he moſt proper to be uſed. Mr. Juſtice WiIiLMoT. In 
loſe caſes of non- elections upon the fixed day, before 
I! Gez. 1. c. 4. the corporation having ſlipt their day or time 
election, the nomination remained in the crown: fo that 
hat was juit the ſame caſe then, as this is now.—Poſtea to 
We plaintiffs. 
The proclamation of James the Second, in the 4th year 
* US reign, for reſtoring corporations to their ancient char- 
E, &c. operates (when accepted) as a grant of revival to 
« of the od corporations as had ſurrendered their corpo- 
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rate franchiſes to Charles the Second (but which ſurrender: 
were not enrolled) who had granted new charters; and 


overturns ſuch new charters. - 


And when the mode of eleCting officers is not regulated 


by charter or preſcription, the corporation may make bye- 
laws to regulate the eleCtion. 

Theſe were iſſues to try the right of election of mayor 
for the borough of Cambridge, The firſt count ſtated 
the plaintiff's mode of election; that the names of all 
the common council of the borough preſent at the elec- 
tion ſhould be firſt written on ſeveral pieces of paper, 


and laid upon the table; that the mayor and his aſlit- 


ants ſhould elect two aldermen to incloſe the names in 


balls of wax, and put the ſame in a box ; that the mayor | 


and his aſſiſtants ſhould alſo appoint one other alderman 
to take out one of the balls for the bench; and that the 
commonality ſhould appoint a burgeſs to take out one other 
ball; and that the two whoſe names ſhould be incloſed it, 
the balls ſo taken out ſhould chooſe twelve burgeſſes, that 1s 
to ſay, three for every ward within the borough ; and the 
twelve being firſt ſworn ſhould chooſe unto them fix other 


burgeſſes, viz. two out of two of the wards, and two out of 


each of the others, and that thoſe eighteen burgelſles 1» 


choſen and ſworn, ſhould, within an hour, chooſe a mayor, 


bailiff, and counſellors of the borough. The ſecond count 
itated the defendant's mode of election; that the mayor and 
lus aſſeſſors or counſellors ſhould elect one of the com- 
monalty, and that another of the commonalty ſhould be 
elected by the commonalty, which two being ſworn ſhould 
elect twelve men of the commonalty, which twelve ſhould 
chooſe fix more of the commonalty, and thoſe eighteen in 
the preſence of the commonalty thould ſwear that they 


would chooſe a certain fit mayor to govern the town, four 


bailiffs, and four counſellors ; and that the two, who chooſe 
the twelve, ſhould not be part of the eighteen in the election 
and that the eighteen ſhould chooſe the mayor, bailiffs, and 


counſellors of the borough. At the trial, a ſpecial verdict 


was tound in ſubſtance, as follows : “Cambridge is a bv- 
« rough by preſcription, by the name of the mayor, bailiffs, 
and burgeſſes of the borough of Cambridge. There has 
not been any one uniform and certain mode of election 0: 
* the mayor, bailiffs, and counſellors, of the borough, uled 
and eſtabliſhed in the borough from time immemorial: 
but it has from time to time been ordered and directed b. 
bye- laws for that purpoſe made by the body at large 
„ The verdict then ſtated a bye-law made in 18 Ed. 3. 60. 
the election of mayor, bailiffs, and counſellors, as ſet ou! 


, . . HON 
im the ſecond count of the declaration; which * fol- 
„ JON e 


b low! 
« ſcrit 
« was 
„ orar 
a f it 
„date 
„ad 
den 
© the 

* deed 
« lege 
4 core 
« ther 
6 afte 
Lap 
of 
« ma; 
the 

« had 
« pat; 
« Sec 
4 0 
4 wit 


Corporation. 


Irrender: „ lowed till the ioth of Elizabeth, when the bye- law pre- 
rs; and ending the mode of election, as ſtated in the firſt count, 
© was made. This latter was uſed from that time till the 

epulated granting of the charter of 36 Car. 2. hereafter mentioned. 
ake bye . : then ſtated, that the corporation, by a deed of ſurrender, 
dated the 11th of November, in the 36th of Car. 2. granted 

f mayor ad ſurrendered to the king all their powers, franchiſes, and 
u ſtated % liberties of or concerning the election of any perſons in 
s of all « the ſeveral offices of mayor, and ſeveral others: but no 
he elec- * deed of ſurrender of any charters, franchiſes, or privi- 
f paper, « leges, belonging to the corporation, was enrolled of re- 
is aſi. cord before the granting of that charter. The verdict 
ames in then ſet out the charter of Charles the Second; which, 
> mayor WW © after reciting the above ſurrender, contained {inter alia) 
Idermar « 2 power of amoving any of the corporators by an order 
that the * of privy council; a licence to purchaſe lands in mort- 
ie other „main, with a non ob/tante clauſe ; and which directed that 
loſed it the mayor, &c. ſhould be elected in the ſame manner as 
chat is * had been accuſtomed for twenty years paſt : which letters 
and the patent on the 12th ot January, in the 36th of Charles the 
x other Second, were accepted. The verdict then ſtated, that the 
out of © mode of election of officers, which had been accuſtomed 
elſes ſo * within the borough by the ſpace of twenty years, previous 
mayor, WW * to and until the granting of the letters patent, further pre- 
1 count * vailed and was uſed in the borough until the 4th of James 
ror and d.; and that then James 2d. iſſued a proclamation, ſealed 
e com- * under the great ſeal, intituled, A Proclamation for re- 
ould be ring Corporations to their ancient Charters, Liberties, 
ſhould * Rights, and Franchiſes ;** and dated the 7th of October, in 
ſhould the qth year of his reign, which is as follows: the pro- 
teen in clamation recited, that ſeveral deeds of ſurrender, which 
it they * had been lately made by ſeveral corporations within the 
1, four © kingdom of England and Wales of their charters, fran- 
chooſe chiſes, and — — were not yet recorded or enrolled, 
2Ction ; " and that upon the proceedings and rules for judgments 
Fs, and * which had lately been had upon the guo warrantos, or in- 
verdict * formations in the nature of a quo warrants, judgments 
a bo- * had not yet been entered upon record, notwithſtanding 
alitts, which new charters had been granted by Charles the Se- 
ere has * cond and by James the Second. which deeds (being not 
ion 0! w enrolled or recorded) did not amount to, or in law make, 
1, uſed * any ſurrender of the charters, franchiſes, or liberties there- 
zonal : in mentioned; and that ſuch of the ſaid corporations, 
ted by * againſt which rules for judgments had been made, but no 
large. * judgments entered upon record, were not diſcorporated 
* * or diffolved; and that it was in his (King James's) 
ſet 8 power to leave ſuch corporations in the ſame ſtate and 
as fol- condition they were in, and to diſcharge all further pro- 
lowed U u 3 « ceedings 
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& due ſearch and examination it appeared, that the deeds of 
« ſurrender made by the corporation, of the faid cities ard 
& towns (except the corporations following, that is to fay, 
« Thetford, Nottingham, Bridgewater, Ludlow, Bewdl:y, 
ce Beverly, Tewkeſbury, Excter, Doncaſter, Colcheſter, 
„% Wincheſter, Launceſton, Liſkeard, Plympton, Tregonr, 
« Plymouth, Dunwich, St. Ives, Fowey, Eaſt Looe, Camcl. 
« ford, Weſt Lobe, Tintagell, Penryn, 'I'rero, Bodmyn, 
« Hadleigh, Leſtwythell, and Saltaſh) were not inrolled or 
ce recorded in any of the courts; and that the rules for 
* judgments had paſſed upon informations in nature of qu 
« warranto, againſt the corporations of ſeveral cities and 
© towns, yet no * ny had been, or were entered vp 
record upon any ſuch informations (except againſt tlic] 
« city of London, Cheſter, Calne, St. Ives, Poole, York, 
„ Thaxted, Langhorn, and Malmſbury); and alfo reciting, 
„that the king being reſolved to reſtore and put all hu; 
cities, towns, and boroughs in England and Wales, and 
* alſo the town of Berwick upon Tweed, into the ſame] 
« ſtate and condition in which they were in the late reign, | 
4 before any deed of ſurrender was made of their charters, 
& or franchiſes, or proceedings againſt them, &c. The king 
« did publiſh, declare, direct, and require that the ſaid cor- 
« porations, whoſe deeds of ſurrender were not enrolled, or 
judgment entered againſt them as aforeſaid, and the! 
« mayors, bailiffs, ſheritts, aldermen, common councilmen, } 
* &Cc. and all and every others the members of, or in, every} 
of them reſpectively, upon the publication of that pro- 
% clamation ſhould take upon themſelves, and proceed to 
« act as a Corporation, or body politic; and where places 
« were vacant by death, or otherwiſe, to make elections, 
« conſtitute, and fill up, the ſame, notwithſtanding the uſual Y 
« days and times of elections by the ancient charters and 
„ conſtitutions ſhould happen to be paſſed ; and to do, exc- 
cute, and perform, all and every matter and thing as they 
lawfully might and ought to have done, if no ſuch dees 
of ſurrender, rules for judgment, or other proceedings, &c. 
had been had or made. And for the better effecting tne 
ſaid intention, the king did, by order (made in council, and . p 
under the ſign manual), and did alſo by his proclaination ln * 
& (made with the advice of the council) diſcharge, remove, * Fig 
and diſmiſs all and every perſon and perſons of and trom t. 
all offices and places of mayors, bailiffs, &c. and all and 
* every office and place, which they or any of them had or 
* claimed only by charter, patent, or grant, from the late 


„king, or himſelt, ſince the dates of the reſpective deeds of 
& ſurrendet, 
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ſutrender, or rules for judgment (except ſuch corpora- 


Jude tions whoſe deeds of ſurrender were inrolled, or agaiuſt 
* & whom —— was entered), and that all and every ſuch 
as tl « perſon and perſons ſhould deliver up into the hands and 
«a « cuſtody of the ſaid perſons —_— appointed, and intend- 
dhe & ed to act, and execute the ſaid offices and places, all and 
th « every the charters, records, books, evidences, and matters, 
EE * concerning the faid reſpeCtive corporations. And it was 
ae © thereby further publiſhed and declared, that the king had 
* © * cauſed all and every the ſaid deeds of ſurrender, which 
＋ $- could be found, to be delivered and put into the hands of 
a * « the attorney-general, to be by him cancelled, and returned 
of 927 * to the corporations whom they concerned, and had alſo 
£0 « given to the ſaid attorney authority, and he was thereby 
* * warranted and commanded, not only not to proceed to or 
| WJ © <nter judgment upon the ſaid guo warrants, &c. but to en- 
7057 ter upon the reſpective records noli preſeguis and legal diſ- 
8 * charges thereof. And the king thereby publiſhed and de- 
1 1055 dclared his further grace and favour to the ſaid cities, cor- 
* « porations, &c. at any time thereafter by any further act 
* to grant, confirm, and reſtore unto them all their charters, 
* « iberties, franchiſes, and privileges, that at the reſpective 
ten, mes of ſuch deeds of ſurrender, or rules for judgment 
king made or given, they held or enjoyed; and, in order to the 
cor. beorfecting his ſaid gracious intentions, he thereby likewiſe 
| or * publiſhed and declared his royal will and pleaſure as for 
the and concerning the reſtoring to ſuch of the cities, corpo- 
nen, WJ © ations, and boroughs, which had made deeds of furren- 
rr « der, or had had judgment given againſt them, which ſur- 
_ 6 renders and judgments were entered of record, that the 
% © chancellor, and attorney-general, and ſolicitor-general, 
co; WJ © without fees to any officer or officers whatſoever, upon 
1, Ws © application to them made, ſhould, and they were thereby 
a © '<quired to prepare and paſs charters, inſtruments, grants, 
n © 2nd letters-patent, for the incorporating, regranting, con- 
nl « firming, and reſtoring to all and every the ſaid cities, &c. 


« their reſpeCtive charters, liberties, rights, franchiſes, and 
« privileges, and for reſtoring the reſpective mayors, bailiffs, 
recorder, ſheriffs, &c. as were of ſuch cities, corporations, 


cv 
Ne [. 4 
3 


c. 

he! « &c. at the time of ſuch deeds of ſurrender or judgments 
wy * reſpectively given or had, for the putting them into the 
on * ſame ſtate, condition, and plight they were in at the time 
e, Hot ſuch deeds of ſurrender or judgments made or given. 
m * It then recited, that divers boroughs that were not thereto- 
ad fore corporations had, ſince the year 1679, had charters 
or * of incorporation granted and paſſed unto them, and the 
te * king thereby further expreſſed and declared his royal 
f * pleaſure to determine and annul the ſaid laſt-mentioned 


Uu 4 &« charters 
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« charters and c@porations, and to that end he had, in 
« purſuance of the power reſerved in the ſaid charters (by 
« order in council and under the ſign-manual), remoy. 
« ed and diſcharged, and the king did alſo by the proclama- 
„tion (made with the advice of the council) remove and 
« diſcharge all and every perſon of or in the I:f-mentioned 


« corporations, of and from all offices and places of mayors, | 


& bailiffs, &c. and of and from all and every other office and 
« place from which he had power reſerved by the ſaid char. 
« ters reſpeCtively to remove and diſcharge — And the 
« king thereby promiſed and declared, that he would do and 
60 — * to all ſuch acts, matters, and thi gs, as ſhould be 
« neceſſary to render thoſe his gracious intentions and pur. 


« poſes effectual; it being his gracious intention to call 2 


« parliament, as ſoon as the general diſturbance of the king- 
« dom by the intended invaſion would admit thereof. The 
« ſpecial verdict further ſtated, that after the iſ\uing of the 
« proclamation, to wit, on the 26th of October, 4 Fac. 2. 
44 1688, at a meeting of the corporation of Cambridge, at 
« the common hall, after reading the proclamation, it was 
& — and ordered by the general conſent, that the m: vor, 
„ aldermen, and other officers of the corporation, who « cre 
& in their reſhective places at and before the making f be 
« ſurrender, ſhould take upon them their reſpective paces, 
& and proceed to make elections, and fill up ſuch places as 
« were vacant by death or otherwiſe, as the proclamation 
directed; upon which certain perivns took the oaths of 
« office for mayor, aldermen, bailiffs, town-clerk, and com- 
« mon councilmen, and ſubſcribed the declaration, &c. It 
« then ſtated a bye-law, made in 1986, agreeable to the de- 
& fendant's mode of election ſet out in the ſecond count.” 
The counſel for the plaintiff, made four queſtions : iſt, As 
to the deed of ſurrender prior to the granting of the charter 
of Car. 2. not being enrolled. 2d, Whether chat charter 


contained any clauſe which, being void in law, vitiated the 


whole grant. zd, Concerning the effect of the proclama- 


tion of James the Second. 4th, Whether, ſuppoſing the 


charter of Car. 2. to be a valid and ſubſiſting charter, the 
corporation under the power of making bye-laws, couid 
make the bye-law in 1786, to alter the election of officers 
But the opinion of the Court proceeded on the two laſt 
points. And with reſpect to the THIRD POINT, it was con- 
tended, that the proclamation of Fames the Second neither 
could, or did grant any thing to the corporation of Cam- 
bridge. And as to the fourth, that the bye-law of 1786, 
was void; becauſe a corporation cannot change its conſtitu- 
tion as to the election of officers, where it is regulated by 
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Carles the Second directed the mode of election, as it had 
keen for twenty years before. Lord KEN VON, Ch. J. Two 
nodes of election are ſtated on this record: if the firſt is to 
wevail, the plaintiff is right: if the other be the true one, 
the defendant muſt ſucce The ſpecial verdict ſtates, that 
here is no preſcriptive mode of election; it is, therefore, 
neceſſary to reſort to the bye-laws which have regulated the 
deftion ; for if the bye-law does not exclude thoſe perſons 
who were intended by the king's charter to concur in the 
deRion, or does not narrow the number of perſons eligible, 
tmay be good. A bye-law cannot indeed exclude integral 
parts, as was decided in the Maidſtone cafe (1) : but, ge- 
erally ſpeaking, within theſe bounds the mode of election 
nay be regulated by provident bye-laws, Now in the cor- 
poration of Cambridge there was no other ſtandard previous 
to the charter of Charles the Second; and if prior to that 
ime, the bye-laws of the corporation were competent to 
regulate the mode of election, they continue ſo at this time, 
uileſs ſome alteration, in this reſpect, was made by that 
carter. If that charter has regulated the mode of eleCtion, 
nd is the ſubſiſting charter now, the corporation muſt con- 
form to it: and therefore great pains have been taken iu 
de argument to ſhew that this is the ſubſiſting charter at 
tis day. Then let us conſider whether it is ſo or not. It 
b not a very popular argument to ay, that this charter, 
wich, with many others granted under the hike circum- 
ances, was one of the greateſt grievances of the country, 
and tended more than any thing elſe to bring about the re- 
waution, ſhall be enforced again after it has ceaſed to be ated 
under for a century paſt. It muſt be obſerved, that the pro- 
chmation of James the Second was iſſued only nine days be- 
fore the landing of king William; in which the former does 
wot indeed abſolutely 4 that thoſe things which had been 
one relative to the granting of thoſe charters were contrary 
blaw, but he admits fully that they ought not to have been 
done, Then, ſpeaking of thoſe corporations who had ſur- 
endered their old conſtitutions, and accepted new charters, 
te ſays that the ſurrenders which had been enrolled were not 
binding : and, after excepting London, Cheſter, and ſome 
hers (whoſe ſurrenders had been enrolled), he proceeds to 
ky in effect by the proclamation, that all the proceedings 
clatiye to the other corporations, were void; and he directs 
dat, on the publication of that proclamation, they ſhall be 
reſtored to the ſtate in which they were before ſuch ſurren- 
ler were made, or new charters granted. And thoſe cor- 
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(1) See p. 489. ſupra. 
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porations were not to wait till new charters were paſſed, hut 
they were required, in the very words of the proclamatiq, 
immediately to take upon themſelves, and proceed to ad x; 
bodies politic; and they were required to fill up the vacan— 
cics, notwithſtanding the uſual days of election were paſſed. 
Then, indeed, orders were given to the lord chancellor, and 
the attorney and folicitor general, to do whatever ſhould he 
deemed neceſſary for reſtoring the old corporations. Then 
conſider the nature of the inſtrument by which this is to be 
effected : it is an inſtrument under the great ſeal, declariny 
the king's intention competent to the purpoſes for which it 
was granted, and expreſſed in words which admit of no am- 
biguity. But it has been objected that, as this inſtrument 
extends to many different corporations, it could not be te- 
pealed as to any one, in cafe of forfeiture or otherwiſe, with. 
out effecting all the others. But I do not fee why it may 
not be cancelled as to one, and remain good as to the others. 
It was then faid, that this corporation had acquired powers 
by the charter of Charles the Second, which they were not de- 
firous of parting with, and that in fact they did not accept 
of this proclamation. In anſwer to this, it is only neceflary 
to advert to what the corporation did; they aſſembled in their 
corporate capacity, and in council profeſſed to act under it, 
by electing officers as they were directed by the proclamation, 
and taking the oaths. Now, there could not be any ſtronget 
act of acceptance than this. Therefore the charter of CH 
the Second being out of the cafe, the corporation were re 
ſtored to the ſtate in which they were before that time: and 
there being no charter or preſcription to regulate their mode 
of cteCtion, it was competent to this corporation to make the 
byc-law in 1786, under which the defendant claims. As- 
HURST, J. I fee no objection to a proclamation under the 

cat ſeal having the force of a grant, if it be accepted 3s 
uch, and acted under. And though this was not in form 2 
grant, yet it is tantamount to it; it is like a charter of reſto- 
ration. It makes no difference whether it is referable to one 
corporation in particular, or to all the corporations then i 
exiitence: for it operates as an individual grant to cach. 
Now here the old corporation agreed to accept it as ſuch, by 
immediately meeting in their corporate capacity, and prc- 
ceeding to the re- election of their old officers, who Were 
ſworn in. This is a ſtrong act of acceptance. Then, as td 
the validity of the bye-law in 1786. I admit that, though 
bye-laws cannot alter the conſtitution, they may regulate the 
manner of election, if they do not infringe their charter: 
Here it is expreſsly found that their mode of election w 
not regulated by any charter or preſcription, but that it has 


varied from time to time. The fame power, therefore. 1 
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bled the corporation to make the former bye- law. alſo 
eubled them to ſubſtitute another in its room. BuLLER, 
|, It is certainly a rule that the jury muſt find facts, and 
not merely evidence of facts: but there is no foundation 
yr the objection here, for the jury have found facts. And 
ſuppoſing the queſtion at the trial has been, whether or not 
that which was proved amounted to an acceptance in point 
of law, they could not have found more correctly than they 
ure done; for they have ſtated that which the corporation 
did, and if that amount, in law, to an acceptance, it is a ſuf- 
fcient finding. GRross, J. of the ſame opinion. Judgment 
for the defendant. 
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When an integral part of a corporation is gone, and the The King v. 
corporation has no power of reſtoring it, or of doing any cor- John Paſmore. 


porate act, the corporation is ſo far diſſolved that the crown 29 Geo, 3. KB. 


Rep. 199. 


may grant a new charter.—An information in the nature of 3 T. 


i quo warrants was exhibited againſt the defendant, calling 
won him to ſhew by what authority he claimed and exer- 
aſed the office of mayor of the borough of Helleſton. The 
defendant in his plea ſet forth, that George the Third, by let- 
ters patent under the great ſeal, bearing date the 3d of Sep- 
tember, in the 14th year of his reign, of his ſpecial grace, 
certain knowledge, and mere motion, for himſelf, his heirs, 
md ſucceſſors, did will, grant, ordain, conſtitute, confirm, 
ind declare, that the ſaid borough of Helleſton ſhould and 
night remain, for ever thereafter, a free borough of itſelf ; 
d the burgeſſes of the ſame borough, by whatſoever name 
or names of incorporation they had theretofore been incorpo- 
nted, or called, ſhould, and might, for ever thereafter be one 
body corporate and politic in deed, fact, and name, by the 
tame of the mayor and commonalty of the borough of Hel- 
ton. And by the ſaid letters patent it was further ordained, 
Ke. that there ſhould be five aldermen, who ſhould continue 
for life, one of whom was to be mayor; and the firſt modern 
mayor and aldermen were thereby conſtituted by name. And 
tne king did further will, grant, ordain, declare, and con- 
rm, that for ever thereafter there ſhould be certain perſons 
thin the borough who ſhould be freemen and burgeſſes 
hereof; and he thereby nominated, created, and conſtituted 
de defendant and thirty others, by name, being inhabitants 
vithin the ſaid borough, to be burgeſſes thereof. It then 
ſated the mode of election of mayor to be, that the mayor 
or his deputy, and aldermen, or the major part of them, 
whereof the mayor or his deputy ſhould be one, for ever 
thereafter, in every year upon Sandy next before the feaſt of 
d. Michael the archangel, ſhould meet in the Guildhall, or 
n any other convenient place within the ſaid borough, and 
dere nominate and aſſign two of the aldermen before the 
licemen of the ſaid borough, then and there preſent, to the 

intent 
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| 


668 


Corporation. 


intent that they might elect one of the ſaid two aldermen 19 
the office of mayor, & c. It then ſtated the acceptance o the 
ſaid letters patent on the 4th of September, in the ſaid four. 
teenth year, &c. and derived title to the defendant under that 
charter. The replication, taking iſſue upon the fact of xc. 
ceptance of the Rid letters patent, ſtated that the king, by 
the ſaid letters patent, after reciting that the —. of 
Helleſton was a borough by preſcription, and under letters 
patent of the twenty-ſeventh of Eliaabeth, and ſixteenth of 
Charles I.; and alſo, that it appeared to the ſaid lord the 
king, by divers petitions of and on the behalf of divers mer. 
chants, tradeſmen, inhabitants, and freeholders, of his aid 
borough of Helleſton, that ſeveral diſputes had ariſen within 
the ſame, and informations, in nature of 9 warrants, had 
then been proſecuted in his court of King's Bench, and judg- 
ment of ouſter obtained againſt ſeveral perſons for acting as 
mayor, aldermen, and freemen, reſpectively, ot the ſaid bo- 
rough, whereby, and by the natural deaths of other aldermen 
of the ſaid borough, his ſaid corporation was then in danger 
of being diſſolved, and incapable of continuing itſelf, or of 
exerciſing and enjoying their ſaid hberties and franchiſes, by 


_ reaſon whereof the petitioners laboured under great hard- 


ſhips, grievances, and inconveniences; he, being willing that 
they might be relieved in their ſaid complaints, as far as in 
him lay, and that there ſhould be one certain and undoubted 
method of preſerving the peace within his ſaid borough ot 
Helleſton; and that his people might enjoy their rights there, 
and exerciſe acts of juſtice without any delay, did, by the 
faid letters patent, grant and ordain as in the ſaid plea is 
above ſet forth. The replication then proceeded to ſet forth 
further parts of the ſaid letters patent; aſcertaining the boun- 
daries of the juriſdiction of the borough; and alto, that it 


was thereby further granted to the mayor and commonalty Y 


of the ſaid borough, that in caſe of ſickneſs, or abſence from 
the ſaid borough, of the mayor, he might appoint a deputy 
under his hand. And that the king further granted that 


— 


there ſhould be a recorder of the ſaid borough; and that he 


might, at all times, by writing under his hand and ſeal, 25. 
point a deputy; and that in the nomination and election © 
magiſtrates, and all other corporate acts to be done by the 
mayor and aldermen, the mayor, or his deputy, ſhould have 
a double or caſting voice in caſe the yotes were equal; and 
in the nomination of two of the aldermen to the freemen 
of the faid borough for the election of a mayor, upon the 
death or amotion of any mayor of the ſaid borough, if the 
votes of the aldermen {hould be equal, then the alderman 
who laſt ſerved the office of mayor, preſent, ſhould have - 
double, or caſting vote. And « bas the king further wille 


by the ſaid letters patent, that in caſe of the death, 1 
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lence, or amotion, of any alderman, the mayor, or his de- 
u, and the reſt of the aldermen, or major part of the 
me, might, within eight days after ſuch death or amotion, 
dect one of the freemen to be an alderman. It alſo ſtated 
de mode of electing freemen; and alſo a grant of a market 
ad fairs, with all cuſtomary tolls and profits; and of all 
wires and eſtrays within the ſaid borough to the mayor and 
ammonalty of x ſame. And that the ting further granted 
nd confirmed to the mayor and commonalty the power of 


decting two burgeſſes, to repreſent them in parliament, and 


te did alſo ratify, confirm, and reſtore, as far as in him lay, 
to the aforeſaid mayor and commonalty, his ſaid borough of 
Helleſton, and the market-houſe there, and all and ſingular 
the fame manors, hamlets, lands, commons, courts, &c. goods 
ad chattels of felons, &c. hereditaments, authorities, liber- 
tes, privileges, franchiſes, rights, juriſdictions, &c. whatſo- 
wer, which the burgeſſes of the ſaid borough, or their prede- 
ceſors, then or theretofore had, or had uſed and enjoyed, by 
whatever names they were incorporated, &c. to have, hold, 
ud enjoy the ſame to the ſaid mayor and commonalty of the 
borough aforeſaid, and their ſucceflors for ever, under the 
uciznt rent or fee farm theretofore accuſtomed, to be ren- 
lered to him for the ſame. And that he moreover willed, 
nd by thoſe preſents granted to the ſaid mayor and com- 
nonalty, all and ſingular the gifts, grants, liberties, fran- 
ciſes, &c. and all and ſingular — as well in that preſent 
charter declared, as in all and ſingular other charters, letters, 
" gifts, by any of his progenitors theretofore made or grant- 
l. And that he, graciouſly ratifying all thoſe things for 
mſelf, his heirs and ſucceſſors, as far as in him lay, of his 
pectal grace by the tenor of thoſe preſents did approve, ra- 
Wy, 1 confirm, the ſame to the faid mayor and common- 
aty for ever, &c.; as by the faid letters patent, &c. The 
plication then proceeded to ſtate, that the borough of Hel- 
aon was a borough by preſcription, previous to, and at the 
une of the granting of the charter of Elizabeth thereafter 
nentionedz and that before the granting of the letters patent 
f Gen. 3. a charter had been granted to the borough in 
tie 25th of Elia. (the proviſions of which are therein par- 
icularly ſet forth, and which are ſimilar to thoſe before 
Keafied in the charter of Geo. 3. except as is hereafter no- 
iced). It then ſtated the acceptance of the charter of E/z. 
ad that it was in force at the time of making the letters 
ent of Geo. 3. It then proceeded to ſtate, that from time 
hereof, &c. until and at the time of granting the ſaid let- 
«5 patent of our ſaid lord the king, the mayor of the ſaid 
rough had not by any charter, - Ay or preſcription, any 
wer or authority of conſtituting a deputy to exerciſe the 
ce of mayor Laing his abſence or ſickneſs, or on any 
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other occafion whatſoever; nor had the mayor, in any cor. 


porate act whatſoever, done or to be done by the mayor and 
aldermen of the ſaid borough, where the votes were or ſhould 
be equal, a double, or caſting vote; nor in the nomination 
of two of the aldermen of the ſaid borough to the freemen 


of the ſaid borough for the election of a mayor, upon the 


death or amotion of any mayor, in caſe the votes of the 
aldermen were equal, had the alderman who had laſt ſerved 
the office of mayor of the ſaid borough, preſent at ſuch elec- 
tion, a double or caſting vote ; nor had the recorder any 
power or authority of appointing any perſon to be his de- 
puty, other than and except the town-clerk of the borough, 
That before, and at the time of granting the ſaid letters pa- 
tent of our ſaid lord the king, R. Fohns, in the ſaid letter; 
patent of our ſaid lord the king, firſt named, and feven oth»: 
perſons, [naming them] in the ſaid letters patent laſt men- 
tioned, alſo named, were reſpectively burgeſſes and freemen 
of the ſaid borough, and were then the only exiſting bur- 
geſſes and freemen of the ſame. It then concluded by ſtating, 
that a majority of theſe perſons refuſed to accept the letters 
patent of Geo. 3. The rejoinder joined iſſue on the firſt re- 
plication as to the acceptance of the charter of Geo. 3.; and, 
as to the matter laſtly replied, proteſting that it is not ſuffi- 
cient in law to convict the defendant, or exclude him from 
his ſaid office; proteſting alſo that the charter of #/:22beth was 
not in force at the time of granting the charter of (. 3.; 
proteſting alſo that the ſaid Richard Johns and the other 
ſeven perſons [naming them] were not burgeſſes of the ſaid 
borough at the time of granting the laſt- mentioned charter; 
{tated that queen Elizabeth did — will and grant, by her 
ſaid letters patent, that the mayor and major part of the al- 
dermen of the ſaid borough, for the time being, on Sunday 
next before the feaſt of Sr. Michael the archangel, in cvery 
year, ſhould meet in the Guildhall of the ſaid borough, and 
there nominate and aſſign two of the aldermen before the 
freemen of the ſaid borough then and there preſent, to the 
intent that they might elect one of thoſe two aldermen to 
the office of mayor for one whole year, and until another 
ſhould be elected to the office in the fame manner; and that 
the further granted that, upon the death or amotion of the 
mayor, an election of another might be made, according t0 
the mode above preſcribed, for the remainder ol the vear. 
That for a long time before, and at the time of, the grant- 
ing the ſaid letters patent of our ſaid lord the king, there 
was no mayor of the ſaid borough; nor were there two 
aldermen of the ſaid borough ; and that by reaſon thereof 
a mayor of the ſaid borough could not be named, aſſigned, 
or elected; nor could any clection of a freeman or burgets 
of the ſaid borough, nor any nomination or election ot an 


alderman of the 1aid borough, be had or held under, or by 
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we of the ſaid letters patent of the ſaid queen Elizabeth, 


Laan. 


ule of continuing itſelf, or of exerciſing and enjoying the 
bertics, franchiſes, &c. by the ſaid charter of Hlizalelh, or 
y any preſcription, or any other charter whatſoever, granted 
x confirmed, or of performing the duties thereby required; 
ul by reaſon thereof became, and was totally and abſolutely 
hed, &c. "The furrejoinder ſtated, that the burgeſſes of 
te aid borough, at the time of granting the charter of Ges. 3. 
ce a body politic and corporate, in manner and form as in 
te replication alledged, &c. On the trial of this cauſe, a 
hecial verdict was found, the facts being previouſly agreed 
pbythe parties. The verdiCt ſtated, that“ Helleſton was 
1 corporation by preſcription ; and before and at the time 
granting the letters patent of queen Elizabeth, hereafter 
© nentioned, the burgeſſes of the ſaid borough had held and 
enjoyed divers lands, tenements, rights, juriſdictions, li- 
* berties, and franchiſes, by preſcription, and by virtue of 
chers letters patent: and that queen Z#/izabeth, by her let- 
* ters patent, dated the 26th of January, in the 27th year of 
ger reign, granted to the burgefles of the ſaid borough in 
manner and form as in the replication and rejoinder is 
ibove ſet forth; which letters patent were duly accepted. 
* That at the time of granting the letters patent of Geo. 3. 
Rickard Fohns was the only remaining perſon who had 
* before that time been elected an alderman of the ſaid 
wrough z and Richard Fohns the elder, Matthew IWillir, 
Edmind John, Richard Penhall, otherwiſe Penhale, William 
Aert, Thomas Glynn, and Thomas Willes, were the only 
"remaining perſons who had before that time been elected 
burgeſſes and freemen of the ſaid borough, under and by 
tue of the ſaid letters patent of queen Elizabeth. And 
* that there was not then, nor had been for twelve months 
' previous to the granting the aforeſaid letters patent of 
"9. 3. any mayor of the ſaid borough, and by reaſon 


= 


2 


- 


- 


aereof a mayor of the ſaid borough could not be named, 
"Uipned, or elected; nor could any election of a freeman 
er burgeſs of the ſaid borough, nor any nomination or 
clection of an alderman of the ſaid borough, be had or 
* held under, or by virtue of the ſaid letters patent of li- 
" Weth, or under or by virtue of any preſcription, or other 
N baten, or charter, whatſoever : nor had the burgeſſes of 
de laid borough, by any uſage, preſcription, or charter, 
. My power of holding any corporate aſſembly, or of doing 
corporate act, in any other manner than as by the 
pts of the letters patent of the ſaid queen E/izabetb above 
«c jet 
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&« ſet forth, they had the power of doing. That on the 4 


of September, in the 14th Geo. 3. the king, by his letter” 
« patent of that date, and directed as in the defendant's ple, Wl. _ 
« is mentioned, granted in manner and form as is ſet fu] . 
„in the plea and replication; and that all the perſons, 4 * _ 
« whom the ſaid letters patent laſt mentioned were d * 25 
* rected, accepted the ſame, except the ſaid Richard 71M, 28. 

„ fo having been elected an alderman of the ſaid borough. 3 
« and that the faid Matthew Willis, Richard Fohn the elder E are 
« Edmund John, Richard Penhall, otherwiſe Penhale, and ce - 
* William Rogers, being the majority, or greater part of thi... "Pp 
« then remaining perſons who had before that time becmi clio 
ic elected freemen and burgeſſes, and being the perſons who a * in | 
« ſeverally deſcribed in the ſaid laſt-mentioned letters paten:M....or1to; 


« who then ſeverally and reſpeCtively refuſed, and from thenc ed! 
* hitherto have refuſed, to accept the ſaid letters patent bung. 

That the ſaid Richard Johns, Matthew Wille, Richar | * ok 
« Johns the elder, Edmund John, Richard Penhall, otherwiſ e one 
« Penhale, and William Rogers, had, before the granting en or Sy 


0 ſaid letters patent, been ſeverally elected and admitted int of th. 
* their reſpective offices; and had not, nor had either o8Mninictra 
« them, ſubſequent to the time of their reſpective electio bucht it 
« into their ſaid ſeveral offices, been removed from, or aber of 


« ſigned the fame.” But whether upon the whole matte. vis (aid 
Sc. the ſaid letters patent were duly accepted by the perion case! 


to whom they were directed, &c. the jurors prayed the ant an e 
vice of the court, and alſo, whether upon the whole matter ,. ough 
&c. the burgeſſes of the ſaid borough, until and at the tim (yer; 


when the ſaid letters patent were granted, were a body chf, th. 
porate, &c.; the jurors alſo prayed the advice of the cou ic), | 
&c. This verdict was twice argued : and for the relator tiber: 
was contended ; Firſt, that the old corporation, under H wou!, 
circumſtances of this caſe, was not diflolved ; becauſe ther; | 
are only three ways in which a corporation me be difſol veer an in 
iſt. By abuſer, miſuſer, or forfeiture, for a reach of M (elence t! 
condition implied in all grants of corporations. Bra#. /. ad, and 

fo. 56. 2 Inft. 222. 1 Show. 274. and 4 Mod. 55. 2diy. ﬀeral par 


"ls appear 


ſurrender ; or, 3dly, By the death of all its natural member 
1 Ro. Abr. 514. 7s Secondly, that the new charter, e of bro: 
citing that the old corporation was an exiſting corporate k. C., 


admitted the old corporation not to be diffolved ; and th ng is th 


therefore thoſe who claimed under it, were eſtopped by the ſupport 
own act of acceptance, to ſay that the old corporation Neis of 
diſſolved. Thirdly, that the crown, on refuſal of acccptanoitule the c. 


by an exiſting corporation, cannot intrude upon it a conki Up cannot 

tution of a different frame. And, fourthly, that even if 0 

old corporation were, in point of law, diſſolved, the king, | 
nting the new charter, was deceived, and that his grant u. 


void.— Lord KENToN, Ch. J. The general queſtion whicl 
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les on this ſpecial verdict is, Whether the charter of Ges. 3. 
w accepted! 

wen 2 corporation exiſts capable of diſcharging its func- 
wns, the crown cannot obtrude another charter upon them: 
by may either accept or reject it. 
te caſe, the counſel, for the relator, took their ground on 
te convenience of the cafe, inferring from thence, that the 
ur would coincide with it. 
te convenience of the caſe; and, in doing fo, I do not con- 
ke my obſervations to Helleſton alone, but they are appli- 
able to corporations in general, where they have exclutive 


In arguing which, ſome things are clear : 
In arguing one part of 


Now, let us conſider what is 


wſdictions from the reſt of the county. That the magiſ- 


ney in this borough had ceaſed, and that the remaining 


woorators could not exerciſe thoſe functions which were 


maded for the government of the borough, are allowed on 


hands. Then it cannot be ſuppoſed that it muſt depend 
n the whim or caprice of three or four individuals, or, per- 


ps, one, whether there ſhould be any magiſtracy in the 
vn or not; eſpecially too in direct oppoſition to the inten- 
ws of the king. who, as pater patrie, is to ſuperintend the 
{miniſtration of juſtice throughout the country, and who 
tought it necefſary to provide by his charter a ſufficient 
znder of magiſtrates for the government of this place : and, 


z ws ſaid by Lord Mansfield (though for another purpoſe) 
the caſe of the mayor, & c. of Colcheſter v. Seaber, (1), “ with- 


aut an expreſs authority, ſo ſtrong as not to be gotten over, 


ve ought not to determine a cafe ſo much againſt reaſon.” 
lhe ſeveral inconveniences which have been pointed out, 
unely, that the corporation-lands would revert to the donor. 
u which the means of carrying into execution public and 
taritable truſts would be defcated; and that various privi- 
ts would be deſtroyed, would, if true, have conſiderable 
Wen. But the great difficulty of the caſe is ſolved by this: 
wen an integral part of a corporation is gone, without whoſe 
tence the functions of the corporation cannot be exer- 
ad, and the corporation has no means of ſupplying that 
Meral part, the corporation is diflolved to certain purpoſes. 
us appears by the caſe put in Rel. Abr. (2) of the corpora- 
um of brothers and ſiſters : This paſſage is adopted by Lord 
. B. Comps in his digeſt (3) : another paſſage equally 
ng is there added; and though he mentions no authority 
d lupport it, yet it muſt be remembered that his opinion 
Me is of great authority. But it does not follow that, be- 
ae the corporation is diſſolved to a certain purpoſe, the 
Wy cannot renovate it. Corporations are the creatures of 
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') 3 Burr, 18 20. and p. 656, e. 
z Com. Dig. 413. 


Vor, III. 


(2) 1 Ro. Abr $14. L. I. 
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the crown : and, on their diſſolution, their franchiſes revert 
to the crown. But if the king chooſe that al! their ict 
thall be revived, it is compgent to him to do ſo, either wit!; 
the old or new corporators; and thereby no perſon 1s it» 


(right 
the chat 
termine 


pLentlo 


jured, nor is any rule of law infringed. And, by the new der d 
charter, the king did not conſider the old corporation as (il ee 
ſolved to all purpoſes; but he granted thoſe rights to x vow ear 
fet of men, and ſuperadded ſuch other powers as he dem Sans, þ 
neceſſary. It has been faid, that in the cafe of the mayor bs the 


&c. of Colcheſter v. Seaber, it was determined that the ol 


ad | 
. u WK 
corporation was not irrecoverably gone, though tivy had lo 


nepltger 


their magiſtrates ; and that is the main ground on which g. nd to! 
argument for the relator ſtands: But I think it is all recon de wan 
cilcable with this doctrine. Lord Mansfdld did not ſay in bneer © 
that caſe that the corporation could act, or that it was of A 
diſſolved to ſome purpoſes; but only that the king micht c 4th + 1 
novate it; and, when renovated, all the former rights won dn ne 
revive, and attach on the new corporation; and, amo. incident 
others, the right of ſuing on the bond given to the old , &f 1 few 
poration. But it is faid that, ſuppoſtng this to be the cat woative 
the king was deceived in his grant, and that the grant is co! whabita 
ſequently void. But I think he was not. The recital in the ow ©n 


new charter ftates all thofe facts from whence the king 


at ſtats 
right aroſe, and from whence he drew his concluſion in po! 


tue its 
of law, that the corporation was in danger of being diſſohed kould il 
There is no doubt but that was the cate; But there 1 he ie d 
one fact there ated to the king which was not true. It utolved 
king be called upon to grant ſome part of Lis eſtate, aut tence ; a 
intereſt which he has in it is greater than that which t i the (a; 
preſented to him, he is then deceived, and his grant 15 v0 part of t 
But that is not the caſe here. The old corporation was two ſuch 
danger of being diſſolved, and no relief could be adnunutercy f good 


without the king's interference; his act was necetlary to 
vive the corporation. Then it is faid that the new chatte 
cannot take efiect, becauſe the king has not uſed in it wor 


but I det 
tion w. 


im it mung 1 
of grant, but only words of confirmation. This, in extinct ; 
opinion, reverts to what I have already ſaid. o fone f en, 


poſes it was diflolved ; it was fo, if the king did no! cho b 
to renovate ft. But he did fo chooſe: and by his grant (wie 
it was competent to him to make), he gave power to do 1ug 
acts as were neceflary for the government of the tuw! 
Then, has this new charter been accepted or not ? Ther 


. 4 


jority of the grantees axe (tated to have accepted it; ane 


Mat if 1 
the ſiſter 
ollow a8 
0 interr 
ning 


termin 
refuſal by a few of the body was certainly not facto! ught 5 
repel the acceptance of the reft. Therefore judgment nut An. 
given for the defendant, who derives his title under th chat; Sit fit tl 
ASHHURST, [.—Although this matter has in the ugumeg dreponde 
branched out into ſeveral points, the priucipaldqueſtion * 1 kb SIM 
ther at the time of granting the charter the protent king H e Atte 
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nicht to grant it, and whether from any thing contained in 
the charter it is inadequate to the purpoſe intended. To de- 
termine this it may be proper to conſider what is the end and 
nention of creating corporations aggregate of the kind now 
nder diſcuſſion. "The principal end is for preferving goo! 
wer and government within the limits of the towns in which 
they are eſtabliſhed : they are not merely temporary inſtitu- 
ons, but are intended to have perp-tual ſvecethon, Theres 
fore they muſt have the means of pbreſerving that ſuccetſion: 
ad whenever a corporation is fo far reduced by accident or 
wegligence as to be inadequate to the purpoſes of government, 
nd to have loſt the power of continuing that ſueceſſion from 
the want of any integral part, it is virtually dead, for it is no 
longer capable of anfwering the end of its inttitution. And, 
$1t was originally created for the public good, and not merely 
«ith a view to the private intereſt of individuals, whenever 
tcan no longer perform thoſe functions which is a condition 
ncident to its incorporation, the crown ought not, for the ſake 
i a few individuals, to be reſtrained from exereiſing its pre- 
ative in granting a new conflitution for the benefit of the 
mMabitants of the place, whoſe intereſt the crown had in 
new in the original incorporation. This corporation was in 
ht ſtate at the time of the new charter; it could not con- 
nue its own exiſtence, nor do any corporate act; then what 
Mould in law or reaſon prevent the crown from interpoſing ? 
hut it has been contended that the old corporation was not 
wolved, becauſe ſome of the natural members were in exi- 
tencez and that there cannot be two corporations at one time 
a the ſame place with co-extenſive powers. I admit the latter 
part of the poſition to be true, namely, that there cannot be 
wo ſuch effective corporations in the ſame place; for, inſtead 
good order, that would only be productive of anarchy ; 
but [ deny the former poſition 3 for I tay when the old corpo- 
ation was reduced to ſuch a ſtate as to be incapable of con- 
muing its exiſtence, and of doing any corporate act, it was 
extinct as a body corporate. The cafe cited from Ralle's 
Aridement is expreſſed to that effect; for it is there laid down, 
tat if a corporation conſiſt of brothers and ſiſtœrs, and all 
the ſiſters die, the corporation is diſſolved. If fo, it mult 
low as a neceſſary conſequence that the crown has a right 
0 interpoſe, either by reviving the old corporation, or by 
ranting a new charter. Reaſon is ſtrongly in favour of this 
termination; and one caſe that has reatoa to ſupport it, 
upht to weigh againſt many that are deſtitute of that foun- 
tion, To what end ſhould the crown be reſtrained ? And 
$1t fit that the intereſted views of a few individuals ſhould 
Nponderate againſt the general good of the whole place? 
Here have been many inſtances cited at the bar, where very 
e Attornies and Solicitors General, ſometimes aſliſted by 
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judges, have concurred in adviſing new charters where the 
ſame circumſtances of the diſſent of ſome of the old corpo- 
ration has occurred; and yet ſuch charters have been acted 
under without being impeached. And though the mere oji- 
nion of an Attorney or Solicitor General ought not to be cited, 
yet coupled with the fact, it may have ſome weight as ſhew- 
ing the general ſenſe of profeſſional men. As to there being 
here a diſſent of a majority of the old members, I lay no ſtret: 
upon it; for as thoſe who were left were no body corporate, 
but a mere collection of individuals, the vote of the majority 
of them has no binding force, and the diſſent of any one 
might, in my opinion, have as much effect. As to the con- 
traricty of opinions in the books on this ſubject, I ſhall not 
attempt to reconcile them; but we ought to lean to that fide 
which is beſt ſupported by reaſon. Poilibly the ſeeming cor 
trariety may have been in tome degree occaſioned by the equi- 
vocal uſe of the term“ diſlolved.” As far as concerns the 
power of the crown to grant a new charter, I think the cor- 
poration was diffolved. As to ſome particular purpoſes 
which do not relate to the powers of government, but to per- 
{onal privileges which are annexed to the perſons of the 1e- 
maining individuals, ſuch as rights of common, &c. it may 
be ſaid not to be diſſolved, at leaſt till the crown interpoſes 
for as a particular intereſt may ſubſiſt after the term or eſtat 
out of which it is carved is merged or extinct, ſo it may pa 
ſibly be in reſpect to ſome of the individuals of a corporation, 
after the corporate body is diſſolved. But were this otherwite, 
it would be no reaſon againſt the crown's interpoſing in grant- 
ing a new charter; for it is not fit that the private intereſt 0! 
individuals ſhould ſtand in the way of the intereſt of the 
community. Here the members of the old body have no 
injury or injuſtice to complain of, for they are all included it 


the new charter of incorporation; and if any of them do not 


become members of the new incorporation, but refuſe to ac- 
cept, it is their own fault. But, at any rate, whether they te- 
fuſe or accept, it does not affect the right of the crown.— 
Then it was argued that, admitting the old corporation to be 
in a ſtate to be diflolved, that could not be effected without 3 
feire facias to repeal the former grant, or a judgment on 2 97 
warranto. But, I think thoſe modes are only neceſſary to be 
purſued in the following caſes. A ſcire facias is proper where 
there is a legal exiſting body, capable of acting, but v ho have 
been guilty of an abuſe of the power entruſted to them : 205 
as a delinquency is imputed to them, they ought not to be 
condemned unheard ; but that does not apply to the caſe 
of a non-exiſting body. And a quo warrants is neceflary 
where there is a body corporate de fao, who take upon them- 
elves to act as a body corporate, but from ſome defect in thell 


conſtitution, they cannot legally exerciſe the powers they affect 
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dulce. But where there is no corporate body in exiſtence in 
or in fact, it would be an abſurdity to proceed by either 
if thoſe modes, neither would it be of any uſe. For if the 
4 be that a corporation is ſo reduced that it cannot act as a 
wy corporate, it is fit the crown ſhould interpoſe ; if it be 
ot, then any new charter granted upon that idea would be 
wid, as the crown would be deceived in its grant. Then it 
xa contended, that even allowing the old corporation to have 
een diſſolved, the new charter was void, becauſe the king 
vis deceived in his grant; for that the recital proceeds on 
he idea that there was then a corporation exilting in the town; 
pd that the words uted are merely words of confirmation, 
ud not of grant. But I think the crown was not deceived ; 
or it may poſſibly be ſaid not to be diflolved, guoad the indi- 
iduals, for particular purpoſes, though it is ſo guoad the cor- 
rate body. It may plainly be collected that the crown was 
uſiciently appriſed of the ſtate of the borough. And it ap- 
ears to me that᷑ there are ſuſhcient words uſed to paſs all the 
zehts of the old corporation. BuL1FR, J.— The queſtion 
rferred by the jury for the 22 of the court, is, whether 
the letters patent of the preſent king were or were not duly 
Kcepted by the perſons to whom they were granted. Now 
tis found by the verdict that a majority of them did accept: 
but the argument adduced at the bar goes beyond what the 
ue ſeems to import. However to purſue it; the firſt queſtion 
nude is, whether the old corporation was diflolved. And 1 
m of opinion that, whenever a corporation is reduced to 
ſuch a ſtate as to be incapable of acting or continuing itſelf, it 
s difolved;. The counſel for the proſecutor contended that, 
if this poſition were right, it would extend to the caſe of a 
mayor dying in the middle of the year: but it would not, 
provided the corporation have a power of electing a new 
mayor and continuing itſelf. This point has been very much 
aſcufſed in parliament as well as in Weſtminſter-Hall. And 
feat weight is due to the Tiverton caſe 3 not ſo much on ac- 
count of the opinions which were given by the crown lawyers 
of the conſequences of them. That caſe aroſe in the 11 
1, The Attorney and Solicitor General were of opinion 
ut the corporation was diflolved. Among Mr. J. Clive's 
manuſcripts, which are a collection of caſes by ſeveral judges, 
tus caſe of Tiverton is mentioned; and it ſays “On the 
mayor's abſenting himſelf, and no election made on the char- 
tr day, it was the opinion of the Attorney and Solicitor Ge- 
eral, and ſeemed to be the general opinion, that the corpo- 
ation was diſſolved. And accordingly upon application to 
ae king a new charter was granted, Note, a bill paſſed in par- 
ment this ſethons. to prevent corporations from being diſ- 
vired by the mayor, &c. abſenting themſelves on the day of 
**tion: And when this bill was read in the houſe of Com- 
Xx 3 mons, 
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mons, Mr. Yefferys and Mr. Vet upon the debate were of 


opinion that corporations could not be diſſolved by ſuch an 
act of the mayor; and there were ſeveral lawyers of the ſame 
opinion. Sed quære.“ So that there is no doubt from the 
beginning of the note, and the grere which is added to the 
latter part of it, what was conſidered as the beſt opinion at 
that time. We have alſo one opinion in the books, which 


is entitled to great deference, that of Lord Aſacclerfie!d, who | 


uniformly held that on ſuch an event the corporation was dif- 
ſolved ; firſt in the Banbury, and afterwards in the Bedford, 
and other caſes. And I do not know how to renton on this 
point better than in the manner urged by one of the relator's 
counſel ; who conſidered the grant of incorporation to be 1 
compact between the crown and a certain number of the ſub- 
jects, the latter of whom undertake, in conſideration of th 


1 


privileges which are beitowed, to exert themſclves for the 


goqd government of the place. Now if thoſe perſon; have 
ſo far violated their truſt by negligence or miſconduct that 
they are no longer capable of governing the place, there 1; 
an end of the compact. Ihe ground of the charter was the 
government of the place; and when that cannot be carried 
on, I fee no reaſon why the crown cannot grant another 
charter to a different ſet of perſons. It is true that two cor- 
porations cannot exiſt at the ſame time and in the fame place 
with ſimilar powers. But, the former corporation being 
gone, the king may grant a new charter as if no former one 
had ſubſiſted. I do not think that the caſe of the mayor, 
&c. of Colcheſter v. Seaber bears on this. There a new 
charter had been granted, and the only queſtion under the 
conſideration of the court was as to the effect of that chart-1 
on the debts due to the old corporation. The court proceed- 
ed on the idea that the crown might revive the old rights by 
a new grant; and if their opinion went on the ground ot 
reitoration, it cannot apply to this caſe, where the old cot. 
poration was extinguiſhed and no charter of reſtoration had 
been granted to them. It was there thrown out, that the old 
corporation would not loſe their rights of common and cer- 
tain other rights. With regard to the rights of common, it 
was probably taken by Lord Mansfield from a cafe in Lori 
Raymond (1), where Lord Holt is ſuppoſed to have given ſuch 
an opinion. But no authority is there cited for it. But 
if ſuch a right were claimed, let us conſider how it could be 
ſupported. If it were granted to them as a corporation, the 
perſons claiming it muſt ſhew that there is a corporation in 
exiſtence, And if they claim by preſcription, they muſt ſet 
it up in the name of the old corporation; but it cannot be 


id — — — — 


(1) 2 Lord Ry. 953. , 
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up in the names of perſons who do not exiſt. I doubt 


ere of 

uch an cher there is not a miſtake in what is ſuppoſed to have 
e ſame xen laid by Lord Holt; for he refers to a caſe in Saunders (1) 
om the shich does not prove the poſition, There the corporation 


to the in exiſtence, and the rights were preſcribed for in the 
vrporate name; that caſe, therefore, can only apply where 


non at 
he corporation is in exiſtence. Another caſe there mentioned 


ny 
winch 


' who hof the corporation of Scarborough, where it was ſaid 
as dif. that debts due to the firſt corporation remained, notwith- 
22 ending a change of name. Of that no doubt can be enter- 
on this ained; for if the king intended to give rights to the new 
lator's corporation which were enjoyed by | os old one, it was un- 
0 be 1 loubtedly competent to him to do ſo. And this is the amount 


o what I ſuppoſe the court intended to decide in the Col- 
cheſter caſe, Then, if the old corporation were diſſolved, it 
remains to be conſidered whether the preſent king was de- 
ved in his grant. One argument. urged was, that the 


c ſuh- 
of the 
or the | 
have 


t that aown could not grant to any but the members of the old 
jere is corporation : but I by no means accede to that; for if the 
as the old corporation were gone, it was either competent to the 
urried down to grant a new charter to the remaining members in 
other conjunftion with others, or to others alone: and when the 
) c0r- dd corporation was gone, the remaining members had no 
place cam on the juſtice, whatever they might have on the diſere- 
being ton, of the crown. Neither is there any foundation for 
r Ole aying that the king was deceived from what is {tated in the 
por, wy charter. It begins with ſtating the petition of the inha- 
new bitants, which alleges that ſeveral of the members were dead, 
r the that judgments of ouſter had been obtained againſt others, 
art-1 and Fn the remaining members were incapable of continuing 
cced- the corporation, or of doing any corporate act: now theſe 
ts by facts were all true. If fo, it was competent to the king to 
1d of five them a new charter of incorporation, without weighing 
cor- ery nicely whether they could be ſaid to be actually diſſolved, 
| had only in danger of being ſo: and this is a grant of incorpo- 
e old nation, But it is objected, that the word © grant” is not 
cer- mentioned in the claufe which gives the lands: I do not think 
n, it tnecefſary to examine whether that clauſe would or would 
Lord dt be available: but it is found by the verdict that Helleſton 
ſuch s corporation by preſcription ; and if fo, perhaps that clauſe 
But ould be ſufficient to reſtore the ancient rights. But however 
d be that might be, it was evidently the intention of the crown to 
the ncorporate the inhabitants and burgeſſes, and to give them 
n in ww powers. Therefore I am of opinion that the king cannot 
1 de fad to have been deceived in his grant. GROSE, J.— 
t DC 
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Although this caſe has been already ſo fully diſcuſſed on the 
bench, yet as it is of great importance, I will ſtate the grounds 
of my opinion. 'The queſtion reſerved for the opinion of the 
court is, Whether the charter of the preſent king was duly ac- 
cepted by the perſons to whom it was directed? It has been 
contended that it was not, becauſe it was not accepted by a 
majority of the remnant of the old corporation; while, on 
the other hand, it is ſaid that the old corporation was difſolved, 
and that the conſent of the remaining corporators was unne. 
ceſſary. This makes the firſt and the principal queſtion in the 
caſe, Whether or not the old corporation was fo diffolved a: 
that the crown could grant the new charter without the conſent 
of the remainder of the old corporation? The next queſtion 
is, Whether or not the new charter is void in law, on the 
ground that the king was deceived? As to the firſt; let us 
conſider the principles on which corporations are created, 
before we go on the precedents which have been adjudged on 
this ſubject. The end of every corporation is the good go- 
vernment of that place over which its power extends; cor- 
porations are undoubtedly mere creatures of the crown ; they 
exiſt only by the bounty of the crown; for they muſt exilt 
either by charter, or preſcription which 1 a charter. 
Now, in point of good ſenſe, when the purpoſes for which a 
corporation was created can no longer be anſwered, there i; 
no reaſon why it ſhould not be conſidered to be fo far diſ- 
ſolved as that the crown may raiſe there a new corporation, 
or revive the old one by continuing the members, and add- 
ing new officers. This principle is founded on good ſenſe, 
and is not in want of cafes to ſupport it. The caſe cited from 
Relle's Abridgment is ſtrong to this effect ; for Rolle puts the 
caſe under this head, © what diſſolves a corporation.“ He 
therefore undoubtedly conſidered that the inſtant an integral 
part of the corporation was gone, without any power left to 
continue itſelf, the corporation was diſſolved; though as I ſhall 
ſhew preſently, the king might continue it if he pleaſed, The 
next caſe cited is that of the King v. the Mayor, &c. of Col- 
cheſter, where Lord Mansfield conſidered the corporation to 
be difſolved by the loſs of an integral part, and yet ſome of 
the individuals of the corporation were in exiſtence. 50, in 
the Banbury caſe, Lord Macclesfield ſaid, that if the mayor 
died in the middle of the year, and there was no power to 
eleA another before the end of the year, the corporation was 
diſſolved. Then followed the Tregony caſe : and it is material 
to conſider what happened upon that; about a year afterwards, 
the ſtatute 11 C. 1. c. 4. was paſſed, which ſays, that if the 
mayor or other chief officer be not elected on the charter day, 
the corporation ſhall not thereby be taken to be diffolved. It 1s 
clear, therefore, that the perſons who brought that bill into par- 
liament had no doubt but that a corporation was diffolved oy 
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the loſs of an integral part, if the king choſe that it ſhould be 

b. So that the corporation of Helleſton was diffolved, and 

could only be revived by the bounty of the crown. In anſwer 

v theſe authorities, the caſe of the mayor, &c. of Colcheſter 

i.Seaber is brought forward. I have attentively conſidered 

that caſe; and it appears to me that the true queſtion there 

#3s, whether the new charter did not ſo far revive the rights 

of the old corporation as to give power to the new corpora- 

ion to ſue for them. The court thought that it did: and if 

were otherwiſe, the conſequences would be fatal to almoſt 

Uthe corporations in the kingdom; for there is hardly an 

wich have not, at ſome time or other, been diſſolved in that 

point of view; and all thoſe would loſe their preſcriptions, 

The court, indeed, did ſeem to think in that caſe that the cor- 

poration was not diſſolved to any purpoſe ; but, on looking 

mo the caſes there cited and relied on, they will not be found 

o warrant that general propoſition. Therefore I cannot but 

tlink that the propoſition, that this corporation was diſſolved, 

strue, Then the next queſtion is, Whether or not the king 

ws deceived in his grant? Ido not know how I can better 

late the law on this ſubject than by referring to the Earl of 

Ritland's caſe (1), and BR. v. Kemp (2); if the king be deceived 

by the ſuggeſtion of the grantee, there the grant is void : but 

the facts ſuggeſted by the grantee be true, though the king 

e miſtaken in his inference of the law, the grant ſhall not 

teavoided. Now in this caſe the facts ſtated by the petitio- 

xrs are accurately true; by which facts it appears that the 

corporation was diſſolved. And though the king might be 

nultaken in his concluſion of law, that would not avoid the 

grant, And I am alfo of opinion that the anſwer given by 

ay brother Buller as to the words of confirmation, 1s a good 

me. Therefore this charter cannot be conſidered as void, — 

judgment for the defendant. 
lt was held by the court of king's bench (3) in theſe caſes, The King +-. 
t a judgment of ſeizure guouſque, We. againſt a corpo- T. Amery, and 

ation, in default of appearance, operates as a final judg- 1 

ment to diſſolve the corporation, if they do not appear Tr. Ter. 

— ſame term, or the next furtheſt. And a new N 4 — 
ner of incorporation granted after that time to a new body * 2" 5s 

n the ſame —_ is —. notwithſtanding a charter of reſt; EE 

ution be afterwards granted to the old corporation; and ſuch 

Carter of reſtitution is abſolutely void. A power reſerved to 

tte crown, in a charter of incorporation, to amove, by order 

& council, one or more of the corporators, which declared 

at all or any of them ſo amoved ſhould actually and without 

urther proceſs be amoved, and which alſo provided at the 


—— 


(1) 8 Rep. 55. (2) 12 M d. 7. n 
(1) Bur this judgment was afterwards reverſed in the Houſe of Lords, April 20, 
79%, uron a writ of error, 4 Ter, Rep. 12 2. 
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ſame time that upon ſuch amotion the remaining corporatote 
might proceed to fill up the vacancies, cannot be exerciſed to 
ſuch an extent as not to leave a ſufficient number to make x 
re- election; and therefore an amoval of all is illegal and void. 

The firſt of theſe was an information in nature of 3 
quo awwarranto againit the defendant for exerciſing the of- 
fice of alderman of the city of Cheſter. 
pleaded letters patent granted by Car. 2. on the th of 
Feb. in the 37th year of his reign, by which the citizens 
and inhabitants of Cheſter were incorporated; and tha 
there ſhould be a mayor, recorder, twenty-four aldermen, 
forty common councilmen, two ſherifts, and certain other 
oſſicers. The king, by thoſe letters patent, appointed the 
firſt twenty-four aldermen; and preſcribed the mode of 
electing a mayor, namely, on Friday after the feaft of 8. 
Dennis, yearly, by a majority of the mayor, aldermen, and 
common councilmen aſſembled. The plea ther. ſtated, that 
that charter was accepted and agreed to by the ſaid citizen; 
and inhabitants: and the defendant regularly deduced a title 
as alderman under it.— The proſecutor replied, that king 
Charles the Second did not grant in manner and form, &c, 
That thoſe letters patent were not duly accepted by the faid 
citizens and inhabitants. 'That the defendant was not duly 
elected an alderman, as in his plea alledged. And that he 
was not admitted into the oſſice of alderman, &c.—And the 
proſecutor added two new replications. In the firſt of which 
he ſtated, that the ſaid late king Charles the Second, in the 
ſame letters patent in the ſaid plea of the defendant above 
mentioned, further willed, and by the ſame letters patent pro- 
vided and reſerved full power and authority to himſelf, his 
heirs and ſucceflors from time to time and at all times there- 
after, at the free will and pleaſure of the ſaid late king Charles 
the Second, his heirs or ſucceſſors, the mayor, recorder, com- 
mon clerk, or «ny one or more of the aldermen, common cou 
cilmen, fheriffs, coroners, and juſtices of the peace of the faid 
city for the time being, by any order of the ſuid late king, bi. 
heirs or ſucceſſors, in privy council made, and under the ſeal 
of the faid privy council, to them reſpectively unified, £9 amove 
er declare them or any of them to be amaved accordingly ; and 
that as often as the ſaid late king, his heirs or ſucceſſors, 
by any ſuch order made in privy council, ſhould declare 
any ſuch mayor, recorder, common clerk, and any oe 
or more of the aldermen, common councilmen, ſheriths, 
coroners, or juſtices of the peace of the ſaid city 10! 
the time being, to be amoved from his or their reſpective 
offices, that then and from thenceforth the mayor, recorde!, 
common clerk, aldermen, and common councilmen, ſhe- 
riffs, coroners, and juſtices of the peace for the time being 
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om their reſpective offices, ſhould indeed and in fact, and 
without any further proceſs, actually, and to all intents and 
upoſes whatſoever, be amoved from their reſpective of- 
ies; and ſo from time to time as often as the cafe ſhould fÞ 
nen; any thing in the ſaid letters patent contained to the 
contrary notwithitanding : And that in every fuch caſe other 
it {erſon or perſons, awithin à convenient time after ſuch amo= 
tin or ametions, fhould be choſen, ſavarn, and appointed, in 
ach manner as by the ſaid letters patent was before 
lirefted, into the place and office, or places and offices 
xſpectively, of any ſuch perſon or perſons ſo amoved ; 
in and by the ſaid letters patent, &c. That after the 
making of the ſaid letters patent of the ſaid late king Chatles 
the Second, to wit, on the 12th day of Auguſt, 1688, under 
nd by virtue of the ſaid laſt mentioned letters patent, Hugh 
Prly, Eſq. was one of the aldermen of the ſame city, and 
ajultice of the peace of and within the ſaid city of Cheſter, 
nd county of the ſame city; and that Richard Leving, Eſq. 
vis then and there recorder of the ſaid city, and alfo one of 
the aldermen of the faid city, and a juſtice of the peace of 
and within the ſaid city of Cheſter, and county of the ſame 
et; ; and that the right honourable Wi/liam Earl of Derby, 
e. (mentioning them by name ſeverally) were alſo aldermen, 
ad each of them was an alderman of the ſaid city of Cheſter 
land thus enumerating all the other othcers in the corpora- 
ton); and that no other perſon or perſons whomſoever then 
rere or was aldermen, or common councilmen, or an alder- 
man, or common councilman, of the ſaid city of Cheſter. 
That the ſaid laſt mentioned perſons, ſo being aldermen and 
common councilmen of the ſaid city, and there being no 
her perſon or perſons whomſoever, aldermen or common 
cauncilmen, or an alderman or common councilman, of the 
ad city of Cheſter, his ſaid late majeſty king Fames the 
cond, afterwards, to wit, on the 12th day of Auguſt, 1689, 
y his order in privy council made, in execution of the 
power reſerved to the ſaid late king Charles the Second, his 
ers or ſuccefſors, in and by the ſaid letters patent, made in order of 
the thirty-ſeventh year of king Charles the Second, in the amoval by 


letendant's plea mentioned, was pleaſed to order, and did wes Jor-\ 


tereby order that the ſaid Hugh Starkey, &c. &c. (naming 
dem as before, ſhould be, and they were thereby removed 
nd diſplaced from their aforeſaid offices and employments in 
the ſaid city of Cheſter. The replication then ſtated, that 
bn order was ſignified to each of them reſpectively (naming 
nem), and thereby they and each of them, ſeverally and Wherefuce 
ſpectively, became and were amoved from their reſpective 2 
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"aces and places of aldermen and common councilmen :'4< men 
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ore mentioned; wherefore the ſaid power in the ſaid laſt meu vcr chat- 


t-r Car. 2. 


ed letters patent, as to the election of aldermen of the d 
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ſaid city of Cheſter, ceaſed and determined. The ſecond ger 
plication ſet forth a charter of incorporation granted by * 2 jpec 
Henry the Seventh, in the 21ſt year of his reign, to the cit. (te 
zens and commonalty of Cheſter ; who were to elec}, che 7 
nually, a mayor, recorder, twenty-four aldermen, forty con; uur, & 
mon councilmen, two ſherifts, &c. ; which letters patent wer ther the 
accepted, & c. It then ſtated a charter of confirmation in th men 
16th of Elizabeth, which was alſo accepted. And that bot is late r 


theſe charters were in full force, ſtrength, and effect, before = counc 
and until, and at the time of the judgment hereinafter ney paciouſl) 
mentioned, &c. The replication then ſtated, that in 'Trinit ad citize 
erm, in the thirty-fifth year of the reign of Charle; thi , rig 
Second, Sir Robert Sawyer, knight, then attorney-yenera nd proce 
filed a certain information in the court of king's bench, againit & a quo * 
the ſaid mayor and citizens, by the name of the mayor 1: e late | 
citizens of the ſaid city of Cheſter, by which ſaid informatio! aording 
the ſaid attorney-general of the ſaid late king gave the aud , 4 
court there to underitand, and be informed, that the ai tat all 

mayor and citizens of the ſaid city of Cheſter, by the ſpace wuncilm 
of one month then laſt paſt, and longer, had uſed, and di ud city 
then uſe, and claimed to have and uſe, without any warrant tected, | 
or royal grant, within the ſaid city and the liberties and pre Rar 1670 
cincts of the ſame city, divers liberties, privileges, and fra ad every 
chiſes, in the ſaid information mentioned, that 1s to {a * place 
to be in themſelves one body corporate, and politic, in law, fact, od they, 

and name, by the name of the mayor and citizens of the city ad iſch, 
of Cheſter ; and by the ſame name to plead and be impleaded ks faid l. 
anſwer and be anſwered unto ; and alſo to have ſherifts of H counci 
ſaid city, and the county of the ſame city, &c. (ſpeciſicalh ſepare 7 
ſtating all the privileges claimed): All and fingular whec! mal ſign 
liberties, privileges, and franchiſcs, the ſaid mayor and cit! the ſai 
rens of the ſaid city, for all the time aforeſaid, againſt th v their 

ſaid lord the late king had uſurped, and did then uſurp, 1 “es, h 
contempt of the ſaid lord the late king, &c.; and thereupon nd proc 
the ſaid attorney-general for the ſaid lord the late king prayed te, a 
the advice of the court there in the premiſes, and that dus tedings, 
proceſs of law might iſſue in that behalf againſt the (. 8 ted the 
mavor and citizens, to anſwer to the ſaid lord the late king ined or 
to ſhew by what warrant they claimed to have and exerciſe the nts was 
liberties, privileges, and franchiſes aforeſaid, & c. It then eltored t 
ſtated, that ſuch proceedings were thereupon had in the ſame Which ſa 
court, that afterwards, to wit, in the term of Saint Huary, ud City « 
in the 35th and 36th years of the reign of the ſaid lte t tha 
king Charles the Second, jor the default of the ſaid may repli 
and citizens in not appearing in the faid court of the fait dentione. 
lord the late king, before the ting himſelf, to anſwer ts the ſat wt of t 
lord the late king, touching and concerning the premiſes, a: al 
was then and there by the ſame court of the ſaid hord the Fing ; 
late king, befere the king himſel , conſidered that the libertitly * King 


rivil or 
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nd re muleges, and franchiſes, in the ſaid laſt mentioned information | 
y kin ſpecified, ſhould be ſeized into the hands of the ſuid lord 
he cit) „ late king, until the ſaid court there further ordered, 25 
ct, an the records and proceedings thereof remaining in the 


wart, &c. appears. That after the ſaid judgment, and 


y com l J > a : 
ther the making of the ſaid letters patent in the defendant's 


It wer 

in che mentioned, to wit, on the 19th day of October, 1688, 
it bons late majeſty king James the Second, . certain order 
before WY © council, bearing date the 19th of October, 1688, being 


raciouſly reſolved that the city of Cheſter, and the mayor 
nd citizens thereof, ſhould be reſtored to their ancient char- 
xs, rights and franchiſes, notwithſtanding the judgment 
encral ad proceedings againſt them in an information in the nature 
againſt & aquo warrants in the court of king's bench in the reign of 
or 1 lte king Charles the Second, &c. was pleaſed to order, 
aurding to the poruer to him reſerved in the late charters, Ning James, the 


er nen 
Trinit 
rles th 


mano! 

Nu [er and grants, and it was thereby ordered accordingly, ————— = 
he fair tat all mayors, ſheriffs, recorders, aldermen, common ing the mayor 
e ſpace wuncilmen, &c. and all other officers and members of the nd citizevs 
nd di ad city of Cheſter, conſtituted, named, appointed, or e. 
arrant WH tected, by virtue of any charter, patent, or grant, ſince the 

pre ar 1679, from the late king, or his then majeſty, and all 

4 fran ad every perſon and perſons, having or claiming, any office 

to {an place by the ſame, be removed, diſplaced, and diſcharged ; 

„ fact,, and every of them were thereby removed, diſplaced, 

he cite“ Charged accordingly. And it was further ordered by 

leaded laid late majeſty king James the Second, by the ſaid order 

of the © council, that Mr. Attorney, or Mr. S:{icitor General, ſhould 

iheall repare a bill, inſtrument, or inſtruments, for his majeſty's 
which": fignature, for the granting, confirming, and reſtoring, 

nd cit {the ſaid city of Cheſter, and the mayor and citizens thereof, 

nſt th v their ancient charters, rights, franchiſes, offices, and 

urp, ies, had or uſed by them before the ſaid judgment given, 

reuvo i proceedings againſt them, and to pardon, diſcharge, 

prayed e ce, annul, and reverſe the ſaid judgments and pro- 

at due dings. The replication then ſtated a charter of reſtoration, Clurter of ef 
he fu ed the 26th of October, 1688, purſuant to the laſt men- ien in 1552 
e king; ned order in council, whereby the judgment in gre ar- 


wt; was pardoned and releaſed, and their former liberties 
fllored to the mayor and citizens of the old corporation, &c. 
Which ſaid letters patent the ſaid mayor and citizens of the 
ad cr of Cheſter accepted and agreed to; with an aver- 
dent that the information, and the judgment guorſ/que, in 
«* replication, and - in the charter of James the Second, 
dentioned, were the ſame. Wherefore the ſaid letters pa- 


cife the 
t then 
e ſame 
Hilary, 
id late 
mays) 
5 „ 


[4 


he (10888 of the ſaid late king Charles the Second, by the {aid 
11ſ0r, e above in his plea mentioned, from and after the ſaid 
id th "Ming and acceptance of the ſaid letters patent of the ſaid 
ert ig Fames the Second, herein-before mentioned, did 
1/76 z ccaſe, 
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ceaſe, determine, and become void, and of no further eg! 
to wit, &c.— The defendant in his rejoinder ſtated that the 
order in council under the privy ſcal of the faid privy counc!, 
in the replication mentioned, was not ſignified to the fil 


Hugh Starkey, &c. (naming them) in manner and form in t 


replication alleged, &c. on which iſſue was taken. Jo the 
ſecond replication he rejoined that ſuch further proceeding, 
were had upon the ſaid information in that replication 
mentioned in the ſaid court of the ſaid lord the late kine 
Charles the Second, before the king himſelf, that afterwards, 
to wit, in Trinity term, in the 36th year of Car. 2. it was 
conſidered by the ſaid court of the ſaid lord the late king, 
before the king himſelf, that the ſaid liberties, privileges, 
F nal judgment, and franchiſes, in the laſt- mentioned information 
ar. 36 c. ſhould be ſeized into the hands of the ſaid lerd the ting, a! 


the ſaid mayor and citizens be excluded and amoved therein. 
the record of which ſaid laſt- mentioned juagment is lot 


or deſtroyed, and is not now remaining in the ſaid cout 


of the ſaid lord the now king before the king himſelf, With 


an averment that that judgment is {till in force, and notre- 


verſed 3 by reaſon whereof the ſaid community and body 
corporate of the mayor and citizens of the ſaid city of Chai 
ter in that replication mentioned became and was totally diſ- 
ſolved and deſtroyed long before, and until, and at the tim 
of the ſuppoſed granting and acceptance of the ſaid ſuppoied 
letters patent of the ſaid late king James the Secona, in thai 
replication mentioned, to wit, at, &c,—Hurrejoinder, taking 
iſſue on the final judgment of "Trinity term, 36 Car. 2. —00 
the trial the jury found that king Charles the Second, granted, 
&c. as in the defendant's plea z and that that charter was de- 
cepted by the citizens and inhabitants. "That the order ot 
removal of all the officers by king James the Second in cou! 
cil was duly ſignified to them. 'L hat the defendant was du! 
elected, and admitted, under that charter. 'I'hat the orc 
of privy council of king James the Second, dated the 12! 
of Auguſt, 1688, mentioned in the replication, was ſignified 
to the members. And that there was no final judgment ot 
Trinity term 36 Car. 2. | 
The pleadings and verdict on the information againſt F. Moi, 
for exerciſing the office of common councilman, were the tame 
as thoſe againſt Amery, mutatis mutandis ; and the argument 
and judgment of the court were equally applicable to bot 
A rule having been obtained in Eaſter term, 27 6% 2: 
to ſhew cauſe why the poſtea ſhould not be delivered to t- 
defendant, in order that he might enter up his judgment 9 
it, and that in the mean time it might remain in the aſſociate 
hands. This matter was very elaborately argued in Ir 
term, 1787. | 
And thecounſel for the proſecutor made two genera! ph 


2 + as 
Fist, that it appears upon the whole of the record thx 
CialJ;«- 


tharter 
tuces ! 
fit had 
u the r 
ution, 
regulat 
le def 
Np 
iD, FI 
0199 WA 
(harles 
could b 
ouſter ; 
aA It 
ally a 
proceec 
poratio! 
they art 
there t 
ſuch, a1 
body of 
even n 
uurpin 
by then 
ndividi 
ton; 2 
For it 
which | 
judgme 
decauſe 
but int 
fault of 
That tl 
followe 
the fu 
tween | 
appears 
ls, 66 th 
" furth, 
ung's 
judgme 
the cor 
order y 
andthe! 
That fi 
d not 
dle the 
de diſſe 
or by 2 
Judgmy 


' eftect, 


Nat t! * 


"0unc! 


1 
he lat 


n in th 


Jo the 


ec din 


Nr 7 0 1 
8 * 


ren. 
15 loit 
| court 
With 
not re- 
ql body 
Chet- 
ly dit- 
e tim 
ppoted 
m that 
taking 
—0n 
ranted, 
Vas 4C* 
der ot 
coun- 
1s Culy 
ord | 
e 12th 
mificd 
ent o 


Mui, 
e {ame 
men!» 
4 
both. 
WI \ 
- 
ton 
nt on 
cinte 
rin 
Hints 
1 


a? (is 
1 


(lg; «+ 


> 3 
lic it; mm 
te king 

s 
Wards, 
it was 
- king, 
viegrs, 
ecihed, 


Corporation. 687 


Gatter of Charles the Second, from which the defendant de- 
kuces his title, never had any legal exiſtence. SECONDLY, that 
fit had, it was completely done away by the order of amoval 
u the reign of Fames the Second, or by the charter of reſti- 
wtion, and conſequently was not the ſubſiſting charter which 
xgulated the corporation of the city of Cheſter at the time of 
ne defendant's election. 
[INDER THE FIRST HEAD OF ARGUMENT, IT WAS CONTEND= 
iD, FixsT, That no judgment whatever could be given on the 
w warrants information, which was filed in the reign of 
tharles the Second ;; or at leaſt that no judgment of ſerzure 
wuld be given on it: if any, it ſhould have been a judgment of u gent 
outer; Becauſe it appears upon this record that the 9% war given ayainit 
n information which was filed in the 35th Car. 2. was to- e vid corp 
ally falſe and unfounded. That there are only two ſorts of“ . 
noceedings againſt a corporation. The firſt caſe is when a cor- 
poration, legally created, abuſe any of the franchiſes to which 
they are entitled; or uſurp others to which they have no claim: 
there the information is brought againſt the corporation as 
ach, and there a judgment of ſeizure is given. But when a 
wdy of men aſſume to themſelves to be a corporation by any 
den name, and the information is brought againſt them for 
wurping to be a corporation, it cannot be — againſt them 
their corporate name, but it muſt be againſt them in their 
ndvidual names; becauſe it is in difaffirmance of the corpora- 
ton; and in ſuch caſe there muſt be a judgment of ouſter. 
for it would be abſurd to ſay that they have forfeited that 
which never exiſted. —SECONDLY, that there cannot be a final N 6nat 16s 
judgment againſt a corporation, as ſuch, before appearance, ment agamn 3 
tecauſe the proceſs in an information ĩsby venire and diſtringas: #70" tee 
but in the writ of quo warrants, it is by ſummons; and for de- 
lult of appearance the liberties ſhall be ſeized. 'UHIRDLY, idee 
That the judgment guouſqee in Charles the Second's reign, not #14 +» 
followed up by a final judgment, or by ſeizure, did not ſuſpend g. e _ 
the functions of the corporation. For the difference be- c,rpuaivy. 
tween the effect of a judgment grovſque and a · ſinal judgment 
pears from the forms of the different judgments. The former 
that the liberties, &c. ſhall be ſeized 2 The Court ſhall 
further order,” the latter, that they ſhall be ſeized into the 
ung's hands. Ry/. Plac. Parl. 6. 188. 277. So that after the 
Judgment grouque in this caſe, the liberties and franchiſes of 
e corporaration were at the diſpoſal of the court; and as no 
"der was made by them, the king could not grant them to 
mother deſcription of perſons till final judgment. FourTHLy, 
lat ſuppoſing there was a ſuſpenſion, the judgment gueuſque 
1d not operate as a diflolution of the corporation, ſo as to ena- 
de the crown to grant another charter; for a corporation cannot 
de diſſolved, either by its own acts, by the acts of the crown, The judzmen! 
by a judgment in a court of law. For even ſuppoſing that the 2H 
Judgment grorfqrue is in itſelf a ſeizure, and that no writ of exe- computation 
cution 
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cution is neceſſary (the franchiſe being an incorporea! here. 
ditament), and that the award of the court is in itſelf an exe- 
cution, ſo as to render it neceſſary for the party to come in 
and replevy in order to protect himſelf againſt final judgment, 
yet as in this caſe the crown did not take advantage of it, by 
obtaining final judgment, the. corporation itſelf was not 
diſſolved, though its liberties may have been ſuſpended. And, 
if ſo, the crown could not legally grant a new charter to the tt, Cat 
citizens and inhabitants of "a 6.40 place, there exiſting in telf wh 
contemplation of law, at the time of ſuch grant, another Wins C5: 
corporation. For a judgment quouſque does not occaſion a « act, 

forfeiture : the liberties are only kept by the court as a mean Cheſter, 
of compelling the corporation to appear and anſwer the Wſjount of 
charge. But even if it had been followed up by a final judg. Will of 1 
ment, that would not have worked a diſſolution of the corp». WKrelumec 
ration. For it appears from all the authorities, that a corpo- Wſ6cumlt: 
ration once duly and legally exiſting, cannot be di ſſolved either Mi the 
by their own acts, the acts of the crown, or by any judg- WW legal 
ment in a court of law, if by the word © diſſolve“ be meant l ſub 


x1, 
gen ſup 
pthe ci 
& of 
dere w. 
curters, 
aue, 


an entire deſtruction and annihilation of the corporation in 533 
its corporate capacity. 1ſt, A corporation cannot annihilate WW: *r:em. 
itſelf; it cannot ſurrender up its corporate capacity and Bu 
exiſtence. 3 G. 73. 2 And. 165. 3 G. 76. Palm. 491. Sr WW" the 
. Jo. 166. 8 Med. 358. Lond. Cas. 10. 2dly, The king ver co 
cannot by his prerogative deſtroy or diſſolve a corporation i grant 
Palm. 501. Bro. tit. Corporation, pl. 78. 3 Burr. 1656. 3dly, ithe mo 
A corporation cannot be. diſſolved or annihilated by a judg- not re 
ment in a court of law. Skinner,' 310. 274. 4 Inſt. 228. tus cou 
VirTHLy, That in point of fact the charter of Charler the WW" cturte 
Second was granted to the old corporation, and not to the citi- {iſuciple: 
zens and inhabitants as a new deſcription of perſons; for in C courle 
point of law he could not grant it to the citizens. And that the Nut de 
charter was granted to the old corporation is clear for many Wiſ*aders 
reaſons 1ſt, It gives the ſame name of incorporation with the ll? cannc 


prior charters; 2dly, There was an exception of certain perſons WW")? cou 
in the charter, who were members of the old corporation, NM, ? 
which would not have been neceſſary, if the new charter had | Nam, 

been directed to a different ſet of men; 3dly, From the gros UxDes 
abſurdity of ſuppoſing that the king would grant to two dit- u, e 
ferent bodies the ſame juriſdiction and privileges in the fame ! 
place at the fame time; ꝗthly, The ſuppoſition of their being 
the ſame body will account for the king not proceeding to fin 
judgment; becauſe, as the old corporation had accepted his 
new charter, his purpoſe was anſwered, and the corporation 
always remained. There is alſo a ſtrong reaſon why the 
court ſhould incline in favour of this opinion, becauſe by 
theſe means only the ancient preſcriptions may be preſerved; 
for there can be no privity between two diſtinct corporations, 
exiſting under different acts of creation. Pellexfen's Argu- 
ment, 105. and 113. 1 ff. 102. b. and 2 Lord Rc, 
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| here WHY , 1239. Burr. 1870. Sir T. Raym. 439. But 
in exe en ſuppoling that the charter of Car. 2. was in fact granted 
the citizens and inhabitants of Cheſter as ſuch, the legal 


ome in 

gment, ck of it, when granted to the inhabitants of a city where 

it, bye was at that time a — corporation under prior ; 
as not ters, neither of which was affected by the judgment 

And, ue, is, that the acceptance of ſuch a charter, in point of 


to the WY itt. cannot go beyond the legal operation of the charter 

ing in WJ! which was accepted. But, SixTHLy, admitting that gixth1y, 
mother Wins Charles the Second could, in point of law, and did, in point The charter of 

e fat, grant the charter to the citizens and inhabitants of Car. 2. re * 

mean Geſter, as a new body of perſons, it was void in law, on ac- — eee 

er the ent of the power reſerved to the crown of removing any to the crown of | 
| judg. WH" ll of the corporators. If this clauſe be illegal, it muſt be ES — | 
corps. med that the king was deceived in his grant, from the l“. 
corpo- Wcumitance of having done that which is illegal; in which 

| either Ma the grant itſelf is void. For if the king's grant contain 
judg- legal condition, the whole is void; though in the caſe 
meant WW" 2 ſubject, the condition only is ſo. 2 Nel. Ar. 164. 2 

tion in 533. 1 Co. 43. b: 5 Co. 55.6.9 H. 6.28. 2 And. 155, 6. 
nihilate : Fm. 17. 1 H. 7. caſe 26. Hob. 223. And. 155. G. Lit. 


ty and But even ſuppoſing that the king did not reſerve to him- 

91. Sr WW! the power of removing the whole corporation, ſuch a 

ie king rer confined to a few, or even to one, would equally avoid 

ration x grant; the reſervation is unconſtitutional in its nature, and 

. 3dly, gde mode in which the exerciſe is reſerved. 1ſt, The king 

| judg- ant remove from a freehold without cauſe, or legal proceſs 

. 228. 21s courts (1). 2dly, He cannot reſerve to himſelf that power 

les the charter, where, according to the common law and eſtabliſhed 

he citi- WſWiuciples of the conſtitution ſuch office would be a freehold 

for in WWW courſe, were it not for ſuch power reſerved (2). 3dly, He 

hat the Haut delegate this power, even if he poſſeſs it himſelf, to the 

r many Henbers of a corporation, or to any other perſon (3). 4thly, 

ith the l cannot exerciſe it under the great ſeal, or by order of the 

perfons BP? council (a). Dav. 75. a. Plowd. 236. 2 If. 36. R. »þ 
ration, Men, p. 15. 2 Inft. 282. 49 Ed. 3. c. 49. Owen. 90. 6 E. 3. N 

ter had 5 Cam, Prerog. 74. 

groſs U8DeR THE SECOND HEAD OF ARGUMENT, it was contend- Charter of Car. 
wo dif- t that, even if the charter of Car. 2. ever had any legal ef- - en RI 
e fame WES, it was completely put an end to by the order of amoval, amoval or by the 
being y cke charter of reſtitution, by which the old corporation charter of reiti- 


te reſtored to their former libertics ; ſo that the charter of in. 
＋. 2. was not the ſubſiſting charter which regulated the 


to ſinal 
ted his 


ration WiWPoration of the city of Cheſter at the time of the detend- 

hy the 1 

yas by -14y 1 k X . Mag. Chart. c. 29. 25. Ed. 3. c. 4. ft. 5. 28 Ed. 3. c. 3. 

*rVEC 3 M * $- &o . 

why 6 Ay 276. Tr. Patent, 100. 49 E. 3. 4. 49. Owen. 90. 2 And. 156. Hobart, 121. 

py a 1.250 Bagg's caſe, 11 Co. 98. . Warren's caſe, Co. Far, 540. Bracr. J. q 
Argu- 4. f. 56. 2 Nel. Abr. 212. 4 


! Rær- _ Beg“ cale, C9. 98. Warner's caſe, Ces. Fac. 549, , 
la, II. Y y — ant's 
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ſrcond to grant 
the charter, 


y be diſlolved. 


ant's election. Firſt, It was urged that it had been ſhewn | 
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that by the order of council all the corporators were in fad 
amoved, and thus the defendant's title failed. Or, ſecondly, 
that the old corporation was reſtored by the charter of reſlitu- 
tion, which was equivalent to a judgment of reſtitution; and 
that after a judgment of ſeizure it could not be contended that 


a judgment of reſtitution would have no effect, even if the 


king had in the interim granted another charter to a new cor- 
poration. That by the reſtoring charter of Fame: the ſecond, 
therefore, the old corporation were in of their former rights, 
Sazwyer 30, 31, 37. Pat. Rel. 19. cited in Co. Car. 25 2. Len- 


don, caſe 105, 


7. The King v. Larauaad, Sin. 574. and the 


King v. Majors, Andr. 295. It WAS THEREFORE CONTENDED 
THAT JUDGMENT OUGHT TO BE GIVEN FOR THE CROWN, 
Tir coUNSEL FOR THE DFENDANT reduced the objections 


that were taken by the counſel for the proſecution, to three | 


heads, viz. 1ft, That Charles the Second had no right to grant 
the charter under which the defendant claims, there being at 
that time an exiſting corporation in Chefter,—2dly, "That the 
charter, is either void upon the face of it, in reſpect of the 
power of amotion referved therein; or that if the power re. 
ſerved were legal, the corporation claiming under that chart?! 
have been actually deſtroyed and done away by the excrcile 0 
that power.—3dly, That the ſubſequent charter of reſtitution, 
which was accepted by the members of the old corporation, 
reſtored them to the exerciſe of their franchiſes ; and, conte 
rk. The power quently, did away the charter of Charles the Second, I. The 
e Charles the power which Charles the Second had to grant his charter de: 
pending upon the judgment under which that power arcs, 
it was contended on this head, iſt, That a corporation C111 
be diſſolved at all—2dly, That it cannot be forfeited if uc 
by its corporate name zdly, Nor by a judgment or ſelzure 
—4thly, Nor before appearance—5thly, 'T hat the judgment 
quouſyue, & c. makes it mere proceſs to enforce appearance, 
and not a definitive operative judtment—G6thly, That the king 
had not even the temporary pottefſion of the liberties 61 Me 
old corporation without a writ of feizure-—7thly, That, evi 


allowing the judgment its utmoſt force, the libertics 0! the 
corporation were not fo veſted in the king by judgment 
ſeizure, as that he could grant them out to another body. 4 
for all or ſome of theſe reaſons, the grant of the charter c 
Charles the Second was void; that the old corporation was 
extinct, but at molt only ſuſpended z and that as two g 
ing corporations with the ſame powers and juriſdiction cannot 
ſubſiſt in the ſame place, the latter grant muſt be null and 
: IN ANSWER TO THESE PROPOSTTIONS, THE DEFENDANT 
A Corporation COUNSEL CONTENDED, iſt, That every franchiſe bas a ts: 
condition annexed to it in law, that it be exerciied pr 
perly. That of being a corporation is a principal franc 
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dere ſuch an exerciſe of it is peculiarly neceſſary. 1 Black. 


Cm. 485. 1 Show. 280. 2dly, That as to the corporation Corporation ſued 
a this caſe having been ſued by its corporate name; ſuch in-“ e. 


frmations have never yet been decided in a court of law to 
» * 

& erroneous z it has only been thrown out in argument; and 

here are many precedents to warrant ſuch proceedings. 


dv and 4thly, To thew that a corporation may be diſſolved A corporation 

udgment of ſeizure, before appearance : It was ſtated, that may be diflolved 
vrmerly, before the ſtatute of Glouceſter, 6 Ed. 1. the king! 
aerciſed a power of ſending commiſſions to inquire into the appearance. 


ight to franchiſes, and if no charter were produced, the 
ſberties were ſeized into the king's hands without any formal 
wal, 2 Inſt. 280. This being much complained of, the 
urute of que warrants was made, in order to remedy the 
rierance, This ſtatute ſeems to have been the foundation of 
the proceedings in quo warrants: the method is there ſet forth. 
tdireCts that ſuch as had liberties ſhould be permitted to uſe 
hem, lo as they made no encroachments on the crown, till 
e coming of the juſtices in eyre; and directs the ſheriff 
make a proclamation that all thoſe who claimed liberties 
ſould be before the juſtices in eyre at the next aſſizes, to 
hew gig avarranto they held them, &c. and they were allowed 
certain time. But if the party came not before the juſtices 
n eyre, the franchiſes ſhould be ſeized into the king's 
nas namine diftrictionis; which the party in the fame eyre 
delt replevy; but if he did not replevy them while the eyre 
kt in that county, the franchiſes were loſt and forfeited for 
wer, 2 Inſt. 282. And then Lord Cote goes on to ſay; 
liereforey if the party now upon the venire facias, which this 
Kt pives, come not while the eyre ſat in that county, the 
rnchiſes are loſt for ever. And ſo it is in the king's bench, 
the party come not in upon the venire facias during that 
rm, and replevy his franchiſes, they are loſt for ever. 15 d. 
& 7. Cre. Elia. 591. 2 Bro. Abr. tit. Quo warrants, pl. 11. p. 
186; and under title“ Extinguiſhment, p/. 42. Rex v. Staver- 
bn. Felv. 192. 30, 1.31. Sawyer 30, 1. Co. Entr. 527. and 529. 
ted, 58. Smith's caſe, 4 Med. 54.12 Med. 19. 1 Show. 280. 
lear Books 15 Ed. 4. 7; Dy. 197, 8. 5thly, It is ſaid that, by 


*initive judgment. Now ſuppoſing that the judgment of ſeiz- 
a cither diſſolves the corporation, or ſeizes them into the 
g's hands, the queſtion will be, whether the nature and ef- 
*tof ſuch a judgment is altered by the addition of thoſe words. 
de natural conſtruction of them is, that the liberties are ſeized 
"to the king's hands till the court ſhall make a further order; 
\rrefore if no ſuch order be made they remain m the king's 
ads. 2 Inft. 282. Brigg's caſe, 2 Rol. Rep. 46. 15 Ed. 4. 7. 
, It has been objected that awrit of ſeizure does not appear 

Yya2 to 


Addition of the 
' R f _— 4 words guorſ ne 
ae words guoufque curia alias ordinaverit, it appears that this e, e makes 
ment was mere proceſs to enforce appearance, and not a uo difference. 
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to have iſſued on that occaſion, becauſe it is not ſtated on this rp 01 

record; put comparing the language of this record with thoſe rar okr 

produced by the counſel on the other ſide, it does not appear Charles th 

Writ of ſeizure. hut that, if a writ of ſeizure were neceſſary, it did iſſue in which th 

fact. There is no entry to be found of a record at large; WJ upon the 

and there are no inſtances mentioned, in any of the records, eferved t 

in expreſs words, of writs of ſeizure having iſſued, except that it ha 

in the caſes of Oxford, 32 H. 3. and Wincheſter (1). Eur Wi power by 

there is a vaſt variety of inſtances of ſuch ſeizures, here ant's cou! 

no mention is made on the record of any writ having itJued ng the k 

If it had been neceſſary, they certainly would have becu it good, a 

mentioned. If it ought to have iſſued, there is every reaſon 10 Co. 67 

to ſuppoſe that it did in this inftance. For the king had a raters, it i 

right to ſeize, and it appears that his grantees were in poſ- that there / 

ſeſſion for ſeveral years. That, therefore, was an aCtual ſeiſin. WW nate it go 

But even if the Court ſhould think it neceſſary, yet if they magts val. 

ſee that it is not uſual to ſtate the writs of ſeizure on the re- rein tor 

cord, they will not adjudge the want of its appearing to be a expreſsly 

ſubſtantial defect. But it ſhould rather ſeem that a writ of of the po- 

ſeizure was not neceſſary at all in this cafe; for it could power is 

not poſhbly have any eftect upon franchiſes that were neither vacancies 

viſible nor tangible. How could the ſheriff have ſeized ſuch? r amo 

The judgment itſelf is a ſeizure in law, and that is ſufhcient Wl ſome, pro 

The king's Jhly, it remains next to ſhew, that, if the king had a rich the vacan 
luer ty grant to ſeize the liberties, he had a right to grant them out again charter. 

3 fied to another deſcription bf perſons. Even if the corporation this grant 

vid * itſelf, that is, the ideal foul, were not diſſolved by the judg⸗ in all caſe 

ment of ſeizure, according to what is ſuggeſted by Eyre in if the ma 

Smyth's cafe (2), yet all the franchiſes being abſolutely veſted on the pa 

thereby in the king's hands, and the ſeparation between the king, the: 

natural and political body complete, the old corporation was 6 as ton 

out of its place, and the king might ſubſtitute a new body iu 78. But 

its room. For even admitting for a moment that the judg- (che kir 

ment of ſeizure grovſque is only in the nature of a diſtrinaſ though t 

to compel an appearance, yet undoubtedly the effect of it his law, | 

: was to diſplace the members of the old corporation for ai to avoid | 

time; and it was then competent to the crown to grant 4 Bac. 4 

another charter to another body, to exerciſe thoſe rights fo Y,. 197. 

the benefit of the public. For though two corporations can tl: grant 

not exiſt in the ſame place with the {ame powers, yet here the poſing up 


the chart« 
could not 
able for n 
till the let 
repealed e 
pl. 12. tit 
do in Dy. 
Ill, The 
judgment 


old corporation having been legally ſuſpended and deprived! 
of all their powers, the exerciſe of tuch rights by a new ſet ot 
members could not at all interfere with them; becauſe they 
had no powers left, and were a mere caput mor/unm. Con- 
ſequently two bodies with ſimilar powers could not be fad 
to exiſt at the fame time in Cheſter. II. THE $EcoND 
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Ar AD OF OBJECTIONS RAISED BY THE PROSECUTOR TO 


THE DEFENDANT'S TITLE, viz. That whatever right king Power ofamorion 
reſerved in the 
x . charter of Charles 
which the defendant claims, yet that that charter was void the (econg. 


Charles the Second might have to grant the charter under 


upon the face of it, in reſpect of the power of amotion 
reſerved therein being illegal; or, ſuppoſing it to be good, 
that it has been ſince avoided by the actual exerciſe of that 
power by James the Second. It was anſwered by the defend- 
it's counſel, That it is a well-known principle in conſtru- 
mg the king's grants, that where one conſtruction will make 
it good, and another bad, the firſt ſhall be adopted, 1 Cs. 45. 
10 Co. 67. b. That if this clauſe be only to amave fume of the corpo- 
raters, it is good ; if to amove the whole corporation, it is bad : and 
that therefore the court ought to adapt that conflruftion which wil! 
nate it good, if they be by any means warranted in ſe doing ; ut res 
nagit valeat quam pereat. That Charle, the Second could not 
nean to reſerve a power of deſtroying the corporation, as he 
expreſsly provided for a continuation of it under every exerciſe 
of the power reſerved ; for in the ſame clauſe in which the 
power is contained there is a proviſion made for filling up the 
ncancies by the remaining eleCtors, 2which could not be if all were 
tbe amoved. That the king might reſerve a power of amoving 
ſome, provided he left a ſufficient number to elect and fill up 
the vacancies ; and that this was the true conſtruction of the 
charter. And as to whether the king were deccived or not in 
this grant, it was ſaĩd, that there is a difference to be obſerved 
n all caſes where the king is ſaid to be deceived in his grant : 
if the matter, which is falſe in the letters patent, be ſuggeſted 
on the part of the grantee, and that to the.prejudice of the 
king, there the king ſhall be ſaid to be deceived in his grant, 
as to make it void; King v. Kemp, T. 7 W. & M. 12 Mad. 
18. But where the words of the letters patent are the words 
of the king, ex certd ſeientid et mers matu, as in this cafe, al- 
though the king appear by his inference to be miſtaken in 
his law, yet the king ſhall not be ſaid to be deceived ſo as 
o avoid his grant. 1 Rep. 49. Fenk. 255. 3 Com. Dig. 452. 
4 Bac. Abr. 210. 6 Rep. 55. Shin. 663. 8 H. 7. fo. 3. 
Dj. 197. 352. 11 Rep. 2. Curle's caſe. Hob. 220. And here 
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] . * 4 
le grant was ex cert4 ſcientid et mers motu. But that, ſup- Lats potent 
* fi re- 


poling upon one or other of the grounds contended for that 8 4 


the charter of Charles the ſecond was voidable; that the king 
could not have rightly made that grant ; or that it was void- 
able for matter appearing on the face of it; yet it was good 
ll the letters patent were repealed. They ought to have been 
pealed either by petition or ſcire facias. Bro. Abr. tit. Petition, 
pl. 12. tit. Juriſd. 102. tit. Sci. Fa. 58. 63. 173. 3 Lev. 220. 
do in Dy. 197, 8. Keiltu. 134. Bro. tit. Traverſe of Office, 5 2. 


Ill, The judgment being eſtabliſhed to be a valid exiſting Charter of reſt - 


ud ment againſt the old corporation, it is contended, tha 
13 its 


4 


ttution. 
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its effect was done oy by the charter of reſtitution. Bat 
it appears that the king 


ad granted out the ſame franchiſe; 
to another body of men in the mean time: which he might 
well do if the judgment were good. However, it appears 


.moſt evidently that thoſe two charters were directed to, and 
accepted by, two different deſcriptions of men. For, firſt, | 


the charter of Charles the Second was not addrefled to the 
corporators as a diſtinct body, but generally to the citizens 
and inhabitants: that, therefore, if the ſecond charter were 


good at the time it was granted, and if no legal courſe of 
proceedings appear to oult the grantees under that charter, | 


nor any previous removal of the members whereby that cor. 
poration ceaſed to act, it was not competent to the crown 


to re-grant the fame franchiſes again to another body, who 


had been legally diſpoſſeſſed of them, which he bad before 


granted. That the judgment which had been giver in this court Þ 
was a ſecurity to the new grantees of the crown, which the 


king, of his own authority, could not then reverſe, and which the 


Court themfelves could no longer do away after the old corpo-f 
ration had failed, to come in within the courſe of the next term, | 


That it ſtill remained of record againſt them. And the king was 
precluded, by his intermediate act, from reſtoring the old corpo- 
ration. CUR. ADV. VULT.—ASHHURST, J. afterwards delivered 
the opinion of the Court. After ſtating the pleadings as above, 
he ſaid, on theſe pleadings three queſtions naturally aritr. 
FixsT, Whether king Charles the Second, at the time cf 
granting the charter mentioned in the plea, had the power cf 
creating a new corporation in the city of Cheſter ? Sr coxp- 
LY, Whether the charter itſelf be a good one? and if it be, 


What is the effect of the amotion of all the Members? 


TrwiraDpLy, What was the effect of the charter of reſtitution 
by king James the Second? The firſt of theſe queſtions mutt 


depend on the effect of the judgment quo/que given in Hilary] 


term, 1683, which judgment clearly remained in force n 
February, 37 Car. 2. 1684-5, when the charter was grantec 
under which the defendant claims, That the judgment ot 
ſeizure was legal at the time it was given, is clear from the 
authorities in all the books. It was founded on the default 
of the corporation, who then had not, nor did at any time 
afterwards, appear to the information. A year elapſed betore 
the crown did any act in conſequence of the judgment ot 
tetzure, and then the crown granted a new charter. THE 
o rios then is, WHETHER uicht @ previcus hnal judg- 
ment, the hing had a power of granting this charter * On 
thing ſeems clearly eſtabliſhed in the caſe in the ve.ar-book, 
ts Ad. 4. namely, that when the proceeding was in te 
court of eyre, if the party did not come in during the exte, 
the franchiſe was forfeited for ever; and though the Jer 
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differed in opinion as to the practice in the king's bench, 
none of them denied that the law was ſuch in the court in 
evre. This then clearly eſtabliſhes this poſition, that a final 
judgment of ſeizure as forfeited, is not eſſentially neceſſary 
to create the forfeiture z for, if it were, ſuch judgment could 
x:ver have been given in the court in eyre, for the corpora- 
tor had a right to appear at any time during the eyre, to 
the very laſt inſtant ; and after the iter was determined, the 
power of the juſtices in eyre was at an end, and they never 
could enter a final judgment. If then a fuial judgment be 
not of the efſence of the forfeiture, why ſhould ſuch final 
judgment be eſſentially neceſſary in the evurt of king's bench? 
The cauſe of forfeiture is the contumacy of the corporation 
in not appearing at the time prehxed to them for that pur- 
poſe ; and that contumacy equally exiſts when the proceed- 
ings are in the king's bench, if the corporation do not come 
in and appear in due time. The juſtices in eyre, after the 
e determined, thall ſend their records in bank, which is 
neo Regis ; and the ſame execution, and the fame form of 
execution, as before the juſtices in cyre, thall be purſued as 
before the juſtices in bank. Bra. Ar. tit. Judges, pl. 8. 
The information filed by fir Robert Sawyer, called upon the 
mayor and citizens to ſhew by what authority they claimed 
to be a corporation. Non conſlat by that information that 
there was any corporation in Cheſter, cither by charter or 
preſcription. The information imports the contrary ; for it 
charges them with having uſurped the name, privileges, and 
authority, of a corporation without any legal right. If any 
charter or preſcription exiſted, it was incumbent on the de- 
tndants to have appeared and ſhewn it; and by not doing 
o they admitted that there was neither charter nor preſcrip- 
ton to warrant ſuch uſurpation. Al! franchiſes may be la by 
un- Her or neglet; and the fron 7 caſe of nau-iſer ar g 
i that which appears on record, when the parties are callud upon 
ma court of juſtice to flate their right, and they neglect or refuſe 
2 co it. In the year-book 15 Ed. 4. it is ſaid, that if a per- 
lon outlawed obtain his charter of pardon, and ſuz a /cire fu- 
ar againſt the plaintiff, who, being ſummoned, does not 
pear, the charter of pardon ſhall be allowed for ever, and 
i thall not be allowed falvo jure petentis ; for, by common 
mtendment, when he is ſummoned and will nat come, he 
will not purſue his writ. Again, it is ſaid that letters patent 
ſha! be avoided by reaſon of the party's neglect, and if he 
lurceaſe his time, it is reaſon that he ihall loſe his franchiſe, 
and the judgment ſhall be, that the franchiſe ſhall be tvizul, 
&. and this ſhall enure by way of extinguiſhment. 80 in 
de preſent caſe, the corporation, liaving ſurccaſed their time, 
mall loſe their franchiſes for ever. But, it is faid, that in 
many of the caſes cited, a final judgment was entered in the 
SY 4 term 
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term after the judgment quoi - was given, and that theſe 


inſtances prove the neceſſity of ſuch judgment. To this it 
may be anſwered, that there is no formal adjudication that 
fach judgment 1s neceſſary; but, as there had been ſome 
contrariety of opinions, it might be done ex abundanti cau- 
teld, or to ſhew the election of the crown to take advantage 


of the forfeiture. But that does not prove the abſolute ne-! 


ceſſity of it; and there is no reaſon why it ſhould be abſo- 
lutely neceſſary in the king's bench, when it clearly was not 
ſo in the courts in eyre. The authority of Lord Cole, 2 Inf. 
282. ſeems ſtrong to this point. Lord Cale there ſays, it 
before the juſtices in eyre the party came not, the franchiſe; 
ſhould be ſeized into the king's hand nomine diſtriftionis, which 
the party in the ſame eyre might replevy ; but if he did not 
replevy them while the ſame eyre ſat in the county, thi 


franchiſes were Joſt, and forfeited for ever. Therefore, if] 


the party now upon the venire facias come not whilft the 
eyre fit in that county, the franchiſes are loſt for ever; 
and ſo it is in the king's bench, if the party come not in 
upon the venire facias during that term, and replevy his fran- 
chiſes, they are loſt for ever. There have been ſome doubt: 


whether they might not come in during the next term, though} 


the e l Lord Cote is to the contrary: but that is not 
material to 


which was a year after. If then the parties could not come 
in but during the term in which the venire was returnable, 
or at all events in the next term, unleſs by grace and favour 
of the crown, the only poſſible uſe of a final judgment mull 
be to ſhew the crown's eleCtion to take advantage of the for- 
ſeiture; and if that be the caſe, any other matter of record, 
ſhewing that election, may equally anſwer the purpoſe. The 


oe of a new charter, therefore, inconſiſtent with the 


ormer, will amount to a declaration on record, that the 
crown elects to take advantage of the forfeiture ; and that 


is all that can be neceſſary where the corporation had no 


means of ever redeeming the forfeiture. It would be end- 
leſs to go through all the caſes which have been cited at the 
bar, in which there is a great deal of confuſion and contru- 
diction; and therefore, though we have conſidered them, ve 
think it bettcr to ſtate the authorities on which we rely, and 
which ſeem to us to have the ſtrongeſt reaſon on their ſide. 
This, then. being our opinion on the firſt point, the next 
queſtion 1s, Whether there be any defect in the charter u 
which is ſufficient to vitiate it? The objection which has 
been taken to it is, that the power of amotion reſcrved in it, 
as it extends to the amotion of the whole body, is rcpugnans 
to the charter, and thereſore makes the whole void. But we 
are of opinion, that on the found conttruction of the chi 


conſidered in the preſent caſe, becauſe they 
never did appear previous to the granting of the charter, 
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nen altogether, no ſuch repugnancy will occur ; for that 
mer having in one part provided, that on every amotion 
+ corporation ſhall proceed to a new election according to 
i mode preſcribed, the power of amotion reſerved mult be 
w.i-ctood ſub mada, namely, ſo as not to deſtroy the whole 
att once, and thus make it impoſſible to elect others. And 
g that to be the conſtruction, the ſubſequent amotion af 
the members at once was arbitrary, illegal, and void. 

che third and laſt queſtion then will be, What is the 
efect of the ſubſequent charter of reſtoration by king James 
> Second ? and as to that, we are of opinion that it was 2 
wid charter, and of no effect. For though it be competent 
the crown to pardon a forfeiture, and to grant reſtitution, 
that can only be done where things remain in fatu quo, but 
wt ſo as to effect legal rights properly veſted in third per- 
bns, which is the caſe here; for Charles the Second, whilſt 
kc forfeiture exiſted, had incorporated a new body of men 
n the town, and inveſted them with new rights; which be- 
nz done, it would not have been in the power of Charles the 
Second, and, of courſe, it was not in the power of his fuc- 
ceſſors, to defeat an intereſt once legally veſted in ſuch new 
wrporation 3 and there cannot exiſt in the ſame place two 
ndependent corporations with general powers of government: 
md therefore we think that ſuch charter of reſtoration was 
alolutely void, and of no effect. Therefore, on the whole, 
there muſt be judgment for the defendant. | 

IrpeMENT was accordingly entered for the defendant ; but 
was afterwards reverſed in the houſe of lords, April 20th, 
1790, on a writ of error. 4 Ter. Rep. 122. 


If it appear in evidence that a charter has been accepted, The King v. 
Thomas Amery. 


md acted under for ſome years, it ſhall be taken to have 
deen accepted as far as it could, and mult ever afterwards 


e taken to have been accepted. The firſt of theſe was an 1 Ter. Rep. 


nformation in the nature of a 9% warrants, calling upon the 
wetendant, Thomas Amery, to ſhew by what authority he 
caimed to be an alderman of the city of Cheſter. The de- 
tendant, after having pleaded that the corporation of Cheſter 
as a preſcriptive corporation, ſet forth a charter granted in 
"37th year of king Charles the Second, by which the citi- 
5 and inhabitants of the city of Cheſter were incorporated. 
1at the charter directed that the corporation ſhould conſiſt 

alia of a mayor, recorder, twenty-four aldermen, and 
wy common-councilmen, &c. and it appointed the firſt 
%enty-four aldermen by name. The defendant then averred 
"at the ſaid charter, as to the election of aldermen of the 
BY city, was duly accepted and agreed to by the faid citizens 
% nhabitantsz and then deduced a regular title as alder- 
1 under that charter, —Replication 1it, That the mayor 
n chizens, at the time of making the ſaid charter, were 
not, 


27 Geo. 2. R. K 
1 Ter. Res. 575 
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not, nor had from time immemorial been, a body corporate 


&c.; and iſſue. 2dly, That king Charles the Second did not 


rant the charter mentioned in the plea; and iſſue. zal 
That the charter 37 Car. 2. as to the election of aldermen 
was not duly accepted by the citizens and inhabitants; an 
iſſue. Athly, That certain perſons in the ſaid charter men 
tioned did not become, nor were aldermen of the ſaid city 
and iſſue. 5thly, That the mayor, aldermen, and common 
council, have not exerciſed the Fanchic of electing alderme! 
according to the intent of the ſaid charter; and iſſue. 6thly 
That the defendant was not, at the time in the plea men 
tioned, a citizen, and one of the common council; and iſſue 
Ithly. That the defendant was not elected an alderman b 
the major part of the then mayor, aldermen, and common 
council, &c.; and ifſue. 8thly, That the defendant was 1 


duly admitted, &.; and iſſue, — The fecond replication itat-dg 


that in the 35th year of the reign of Car. 2. an informatio 
was filed in the nature of a 9% warrants againſt the mayo 
and citizens of Cheſter; that in Hilary term, 35 & 36 Car. 2 
there was a judgment by default, by the court of king's bench 
that the liberties, privileges, and franchiſes in the faid all 
mentioned information ſhould be ſeized into the lands of th 
king, until the ſaid court there further ordered. That uf 


Trinity term, 36 Car. 2. it was adjudged by the ſaid court 


that the ſaid liberties, &c. ſhould be ſeized mto the hands, 
the king, and remain in his hands, and that thoſe liverti! 
&c. ſhould be extinguiſhed, and the faid mayor and citira 
expelled and removed therefrom ; which judgment was it 


force at the time of making the charter of Car. 2. 3: 110 


alleged, that there were other matters in the charter 9 
Car. 2. and particularly, that the king willed that the chart? 
ſhonld be ſealed, as well under the great ſcal of England, 3 
under the ſcal of his county palatine of Cheſter {1}, K. 

were not ſtated in the defendam's plea; and that the (hattet 


not being accepted by the ſaid citizens and inhabitants 45 
thoſe, as well as all other matters therein contained, wi vv: 


The third replication ſtated, that Car. 2. by his ſaid chart 


reſerved full power to himſelf, his heirs, and {uccelivrs, i 


Ma. 4 


his and their free will and plcafure, to reniove the 


recorder, common-clerk, or any one or more of the alwcrnewy 


common-councilmen, &c. of the ſaid city, by an onder! 
privy council to them reſpectively ſigniſied; and that 25 oftet 
as he, his heirs, ard ſucceſſors, by any ſuch order mat 


| 


ſhould declare any tuch mayor, &c. to be amoved tron ll 
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or their reſpective offices, that then and from 
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he mayor, &c. and all or any of them, ſo amoved from their 
ſpective offices, ſhould, without further proceſs, actually 
| amoved, &c. and that in every ſuch caſe ſome other fit 
zrlon or perſons, within a convenient time after any ſuch 
motion, ſhould be choſen, &c. in ſuch manner ag by the 
ers patent was before directed, into the place and office, 
kc, of any perſon ſo amoved. That king Fames II. by an 
der of privy-council, dated the 12th of Auguſt, 1688, ac- 
arding to that power, amoved all the corporators then in 
wing, which was regularly ſignified to them; wherefore the 
wwer in the ſaid charter, as to the election of aldermen, 
eaſed and determined. The fourth replication ſtated a 
Garter of 21 Hen. 7. which was accepted, and a confirma- 
ton of it in the 16th Elizabeth, which was alſo accepted; 
tar both thoſe charters were in force at the time of the 
udgments in quo warranto; and that thoſe judgments were 
n force on the 19th of October, 1688. That king James IT. 
tterwards, on the 26th of October, 1688, granted a charter 
& reſtoration to the mayor and citizens of Cheſter, which 
a accepted: wherefore the charter of 87 Car. 2. after the 
ranting and acceptance of the charter of reſtoration, was of 
w further effect. The fifth replication Rated a charter of 
ncorporation in 21 Hen. 7. with a power of electing alder- 
nen annually by the corporation at large, which was ac- 
wpted; a confirmation of it in the 16th Elizabeth, which 
ms alſo accepted; and that both thoſe charters were in force 
x the time when the charter of 37 Car. 2. was granted; 
vert fore it was of no force as to the election of aldermen. 
Rejoinder, that the charter of 37 Car. 2. was accepted by 
be citizens and inhabitants as to all the matters contained 
fercin z and gth iſſue thereon. That the order in council 
"3 not ſignified as ſtated in the replication, and 1oth iſſue 
nereon, That the charter of 37 Car. 2. continued in full 
ce as to the election of aldermen from the time of the 
ranting and acceptance thereof until the time of exhibiting 
de information; traverſing the acceptance of the charter of 
jemes II.; 11th iſſue thereon. That after the granting of 
be charters of Hen. 7. and Elizabeth, there were judgments 
ct ouſter againſt the mayor and citizens in the 25th Car. 2. 
«. traverſing the charters of Henry the 7th and Elizabeth be- 
in force at the time of the charter of Car. 2. and now; 
12th iſſue thereon.—* This cauſe was tried before Eyre, 
* daron, when the jury found a verdict for the profecutor, 
"01 the 3d, 5th, gth, 1oth, 11th, and 12th iſſues; and, 
| tor the defendant, on the 1it, 2d, 4th, 6th, 7th, and 
ch iſſues.” The pleadings in the other cauſe of the 
ung v. Monk were ſimilar to theſe, excepting that they 
ere relative to the office of common-counctilman.—On 
* Motion for a new trial, it appeared from the report » 

tne 
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the judge, that the ſelect body named in the charter of Car. 2 Nef 


aſſumed their corporate functions, and acted under that char. ft, F. 


ter for about three years, during which time about thirteen bed in 
of the old freemen were admitted under the new charter. body wa 
That upon the order of council of James II. the old corpo- gpcared 
ration reſumed their functions, and the members of the otherf rect i 
retired. The reſtored corporation returned to their ancient ®* bort) 
mode of proceeding in moſt articles; but in ſome inſtances, and rece 
and particularly in the election of aldermen and common- orm 
council, they had, in general, continued to proceed according ” the « 
to the method directed by the charter of Car. 2. exceptinę 
during four years ſoon after the revolution; during which Garter | 
time they proceeded nearly, though not entirely, accord ad in 2 
ing to the charter of Hen. 7. They likewiſe continue ad con 
to hold the hoſpital lands, and a fair, to which it did nol © effect 
appear that they had any title, but under the charter offi ©5"*<c 
Car. 2. It alſo appeared, that the election of aldermen by 27 cle 
the ſelect body had been made previous to the charter oil ©. b 
Car. 2. by virtue of a by-law under the charter of Hen. 7. "rs 
is alſo to = remarked, that the charter of-Charles the Secon 10 1 - 
did not appear to have the ſeal of the county palatine, ac wo 
cording to the directions of the charter; and evidence wa e 
ven to ſhew, that there was no entry in the ſeal-keeper' = | ; 
ks of the county palatine, of any fees having been pai ny 11 
for athxing the county palatine ſeal. The judge, after ſtating c.. ay 
particularly all the evidence, concluded his report with ob — * 
ſerving, that, in his directions to the jury, he had told then * 4 
that the right of eleftion of aldermen in this corporation, in th ka 5 
mode contended for on the part of the defendant, ought te be ſuf "wa + 
ported, if poſſible. That the uſage had prevailed in Cheſter to vl - 
a great number of years, and was reaſonable in itſelf. Pug. © > 
that, on a general view of the caſe in evidence, he found 1 3 
extremely diſſicult to ſupport it under the charter of (% . uu 
the granting of which appeared to have been a meaſure e. = 
the times, and which, from the moment when it became ne * 
ceſſary to tread back thoſe ſteps in the latter end of the reigng his we 
of king James, ſeem to have been entirely laid aſide. That dS 
in ſumming up the evidence, he had aſſumed that there was ape 
no contrariety. That the jury might conclude upon it, that ra inf 
the corporation of Cheſter was a corporation by prelcrip * 
tion, and under charters, at the time of the judgment in 90 Wilen l 
warrants; in which, however, he ſtated, that he bad d. G 1. 
fered from the counſel on both ſides. I hat the franchise hould l. 
the corporation were, in fact, ſuſpended by that judge x al LY 
That the charter of Charles II. was acted upon for ty kk — 
years next after the granting of it. That, after the chart Out — ; 
of reſtitution was granted, the officers of the old corporatio: * I. 
reſumed their places; and that from that time they Weng 0! toy, "ak 


. * * . oth ah 1 11 g 
without appearing to advert In any one inſtance to the ch 
tet 
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xr of Charles II, as the authority under which they were to 
a. For though it was true that one of the witneſſes had 
tated in his evidence, that, as he underſtood it, the ſelect 
dy was now ſomewhat differently conſtituted from what it 
ypcared to have been before the charter of Charles II, in 
xþe& of the two ſheriffs making or not making a part of 
be forty common=councilmen; and the elections of mayor, 
nd recorder, are now approved of by the king, which is 
unformable to the charter of Charles II, and is not required 
yy the charter of Hen. 7; that thoſe, and a few other in- 
knces which might occur of apparent conformity to the 
Garter having obtained, without any actual reference to it; 
ml in a multitude of other inſtances, the uſage being in di- 
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ccord ** 
e. ct contradiction to the charter, he had thought there was 
1 n effect no evidence that the old corporation had ever re- 


wnized that charter. As to the election of aldermen, it 
ms clear, that the uſage had exiſted a great number of 
rears before the charter of Charles Il. That the ope- 
mon of law upon this ſtate of the fact, applicable to the 
ſues in this cauſe, was the next thing to be conſidered ; and 
is Lordſhip in his report, here procceded to ſtate in what 
manner he had directed the jury therein. AFTERWARDS 
tur COURT recommended it to the counſel to confine 
femſelves in their arguments to the third, fifth, and 
tinth iſſues, on the acceptance of the charter of Charles the 
xcond ; becauſe, if it ſhould turn out either to be a verdict 
ainſt evidence, or that the queſtion was not properly left 
bthe Jury, as to thoſe iſſues, to exerciſe their judgment upon, 
bat would be a ſufficient ground for a new trial, and the queſ- 
ons of law would be open hereafter. THE CASE was very 
lilly argued on the verdict on thoſe iſſues, as it was warranted 
ir the evidence alone. And the only queſtions for the con- 
eration of the Court were, 1ſt, Whether the jury had done 
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- * * igt in finding their verdict as _ had done, againſt the 
le «ceptance of the charter of Charles the Second? 2dly, Whe- 
e rio off he judge, who tried the cauſe, was or was not correct 

Tad dis manner of ſumming up to the jury? ASHHURST, J. 


As to the manner in which the queſtion was left to the jury 


* Ya pon this part of the caſe, I am of opinion that the judge 
eſcrip Fs, in ſome degree, miſtaken ; for he has ſtated to us point- 
BY” ay, that he told them that he 2 there was in fact no 
"dence that the old corporation had accepted the charter of 


ad dit 1 
ed 44%, the Second. In a matter of ſuch conſequence, I 
kould have thought, that if it were only a queſtion of fact, 
tall events there was evidence on this point ſufhcient to be 
Kit openly and fully to the conſideration of the jury, with- 
at % uch ſtrong directions as were given. In the firſt 
Pace, I think the learned judge was miſtaken in telling the 
Ivy, that the queſtion was, whether the charter of C * 
: ˖ 
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the Second was accepted by the old corporation ot not. That 
was not the iſſue upon the pleadings; for the words of the 
iſſue are, © That the letters patent were not duly accepted, 
* and agreed to, by the citizens and inhabitants of tlie city 
« of Chefter;”” which could not mean the old corporation, 


For it could only be accepted by the perſons to whom it was 


directed at the time it was made; but the old corporation did 
not exiſt at that time; for they were diſſolved by the judg- 
ment in the quo warrants, They no longer exiſted as a 
body. If they were not diſſolved, the queition might have 
been different; therefore, in reaſon, the only queſtion cod 
be, Whether this charter was accepted by the perſons to whom 
it was addreſſed, who were the citizens and inhabitants? 


Now this queſtion was not left to the jury at all, the only} 


queſtion having been, Whether the charter was accepted by 
the old corporation? Now, with regard to the facts which 
were laid before the jury in proof of the iſſue, reſpecting the 
acceptance by the new corporation, there were many in— 
ftances : indeed, the judge himſelf ſays, that the evidence 
was all one way during three years. Several inſtances ate 
ſtated of acts done by the new corporation, which could 
only have been done under the charter of Charles the Second 
[which Mr. J. AÞhur/t lire enumerated]. Theſe were 
ſuch a degree of evidence, as ſhould have been left to the 
jury ; and it does ſeem to me that the evidence was all on 
one fide during that period. Ihe evidence of thoſe act; 
ſhould, at any rate, have been left to the jury, whatever ver- 
dict they might ultimately have given. And if they had been 
of opinion, that the charter had been accepted and acted 
under during thoſe three years, that would have been con- 
cluſive. For the charter once accepted, and acted under for 
three years, was accepted as much as it could be, and mult 


ever afterwards be taken to have been accepted; and theY 


corporation could not afterwards determine upon Keeping 


thole franchiſes which were beneficial to them, and rejecting 


_ - . 1 
others which were not ſo. At all events, this evidence ſhouid 


have been left to the jury. And I agree with the learned 


judge, in the opinion which he has delivered, that coutts and 


juries ought to l-an in favour of ancient uſages, eſpecially, 
if they tend to preſerve the peace and quiet of corporations, 
Bor TER, J. This is an information in the nature of 3 
« guo warranto againſt the defendant, to ſhew by what au- 
« thority he claims to be an alderman of Cheſter. The 
« defendant, in anſwer to this information, has ſtated a char- 


ter of the 37th of Charles the Second, which he ſays wa%y 


granted, not to the mayor and citizens, who were che old 


„corporation, but to the cuizens and inhabitants, and ac-Y 
« cepted by them; he has then derived his title under 1 


. . 15 + 
On this plea three iſſues have been taken, 10, , har the 
«& C1100 
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charter was not granted. 2dly, That it never was ac- 
«cepted by the citizens and inhabitants. J. That in chis 
« charter there was a clauſe which enabled the king and his 
* ſuccefſors, by an order of privy-council, to put an end to 
this corporation by a power of amoving them without 
*:figning any cauſe ; and that king James the Second made 
fc an order, which was — to the corporation.“ 
hn theſe three iſſues the event of the cauſe muſt finally de- 
ad. The others might have been diſpenſed with. "Though 
me ſtated thoſe three iſſues, they are more than are ne- 
dry in order to diſpoſe of the queſtion now before us. 
fir as to the objection, which was taken by one of the 
vurſel againſt the rule, that the charter of Charles the Second 
ns void, becauſe it had not the ſeal of the county palatine 
{ Cheſter affixed to it, there is no foundation for it; for it 
wes not follow, that, becauſe the king may create a corpo- 
nion within the county palatine under the duchy ſeal, he 
anot do ſo under the great ſeal. Befides, caſes which ariſe 
win the county palatine of Lancaſter are not applicable 
the preſent. They depend on a particular ſtatute (1), 
nich is confined to the county palatine of Lancaſter. With 
elt to offices granted under the great ſeal of England, to 
kexerciſed in Cheſter, it is ſaid, that they depend on the 
a. 24th and 35th Hen. 8. c. 26. which (as it was contended) 
mcts, that offices in Cheſter ſhall be granted under the 
wat ſeal of England, and the chief juſtice is particularly 
xoned, But on adverting to that ſtatute, the argument 
Fs not appear to be well grounded; becauſe that act relates 
wy to Wales, and not to Cheſter. Beſides, before the 
ung of that ſtatute, the crown had uſed to grant offices 
t Wales under the great ſeal; for there is a clauſe (2) in. 
ut ſtatute which ſays, that commiſſions under the great 
rl already granted, ſhall be in force. Another circum- 
unce, worthy of obſervation, is, that the ſheriffs of Cheſter 
= appointed at Weſtminſter in the ſame manner as the 
Mcr theriffs in England. It is alſo to be remarked, that 
*charters of Charles the Second, and James the Second, are 
*ther of them under the ſeal of the county palatine of 
eſter ; but they are both under the great ſeal alone. 
hwever, this is not the pornt now before the Court, WHICH 
ly as to the acceptance of the charter of Charles the Second. 
nd as to that, it is material, firit, to conſider to whom that 
unter was granted; and, ſecondly, by whom it is ſaid to 
we been accepted. I think there was a miſtake at the trial 
1 tae judge, in leaving the queſtion to the jury, whether the 
«Corporation had accepted this charter? Nothing is more 
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clear than that the crown, at the time of granting this char- & chartel 
ter, conſidered the old corporation of Cheſter as orally an- « The re 
nihilated and extinguiſhed. It was not granted to them, ae 


« conſen! 


to a corporation then in exiſtence. And with regard to the 
© incorpe 


term „citizens,“ the counſel in ſupport of the rule has given 


the true anſwer to that obſervation (1). Then the queltiv ms apf 
is, Whether the citizens and inhabitants had accepted tte curter, : 
charter of Charles the Second, or not? As to the facts of tin num! 
the acceptance ſtated to have been proved, there is ſuch WW"; to the 
body of evidence during the courſe of three years, as in of th 
opinion leaves the queſtion without a doubt. And if ths b {wear 
corporation accepted the charter only for an hour, that is con ths, 1 
five for ever; it cannot afterwards be ſaid that they bad , fend in tl 
accepted. | agree with the learned judge, that the election & tle phy fic 
the defendant ſhould be ſupported, if it can be ſv. It ont! rated to 
evidence there is no ground tor faying, that the charter way jurticular 
accepted, it will be impoſſible to ſupport it. But all the ev > freeme 
dence gots to ſhew an acceptance; and there was no con be freem 
trariety. Another objection has been made, that it does no ting 
appear that the charter was accepted by a majority of thot king an 1 
named in it. I am by no means ſatisfied that it was nere! bon, it is 
ſary that it ſhould be accepted by a majority of them. H erity 
hold that there is a preat difference between a charter grant Inaller n1 
in general terms to incorporate the inhabitants of a city, an @rporatic 
2 — like the preſent, which creates diſtinct parts ot th bing cor. 
corporate body, fills up ſome of the offices by name, aug cult to 
leaves it open to them to cleft a number of freemen. What tept the c 
is ſaid by Mr. J. Yates, in the caſe of the King v. Aſtew (2, be Cour 
exactly agrees with what I have juſt laid down. That was mal again 
the caſe ot the college of phyſicians. In the charter grante we hot 
to them, ſix perſons by name, and all others of the faculty mt I re 
of, and in the city of London, are made a body corporate acnded, 
but the Court held, that all the practiſing phylicians in Lon hat the 
don were not, by virtue of this charter, members of th " \mmem 
corporation. Lord Mansfield ſaid, that the corporation vet. gs at 
only bound to admit every perſon whom they, on examine politic, 
tion, thought fit to be admitted; and that any perſon wh. uy reaſor 
came within that deſcription, had a right to be admitted bre the £ 
Yates, I, ſaid (3), K 1 am far from thinking that all the met z the ci 
| & of, and in London, then practiſing phylic, were incorpo Waries thy 
rated by the charter. The immediate grantees under the dee hoen 
nt the pl 
En ” © 0 on ar t. 
(2) Viz. That the word ** citizens” does not mean © fieemen, as freemen of th "ated; | 
old corporation; for they were extinct at that time: but that the expretiivn might d endant' 
accounted for in this way; there had been a city, and a corporation z and, 0 n amoratic 
parlance, the inhabitants were known by the name of citizens of Cheſte: :; that 4 ; 
word + inhabitants,“ was added for the purpoſe of preventing any miltake j a W a pri 
they were uſcd as convertible terms. e cha rte 
( Ve Title PHYSICIANS, (3) 4 Burr, 2199. citizens 
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charter, were the fix perſons particularly named in it. 
The reſt were to be admitted by them. They were not 
ie facto made members. They were firſt to give their 
«conſent, before they became members; they could not be 
incorporated without their conſent.” Now that charter 


chard 
an- 
m, a 
to the 


Ziven 

eltioi ems applicable to the preſent caſe. For the king, by this 
4 oY curter, appointed a certain number of aldermen, and a cer- 
Js of un number of common-councilmen. Theſe then, accord- 


uch ; to the language of Mr. J. Yates, are the immediate gran- 
in my tes of the crown; and a power is afterwards given to them 
u wear freemen upon their requeſt, they firſt taking the 


ans. Therefore, it appears to me, that theſe freemen 
and in the fame light in which thoſe perſons do, who prac- 
ile phyſic in London. The corporation have a power de- 
kuted to them to ſwear in certain perſons on their doing 
articular acts. But it the law were not ſo; if any number 
& freemen had accepted, it would have been ſufficient ; tor 
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con ke freemen are an indefinite body. And, in a corporation 
es no casting of different integral parts, it any of the treemen, 
tho eng an indefinite body, attend the meetings of the corpora- 


bon, it is ſufficient. It is not required in all caſes, that a 
mjcrity of the whole body ſhould be preſent. And it a 
naller number than a majority of an indefinite part of the 
wrporation be ſufficient to conſtitute a lawtul aſſembly tor 
wing corporate acts, after they are incorporated, it will be 


jecel 
he 
ame 
„ an 
t th 


„ cult to find a reaſon why the ſame number may not ac- 
\ hag © the charter. Whether, after hearing the opinion of 
v (2 de Court on theſe points, the parties may chooſe to go to 
t was ral again in this caſe, is for their conſideration. But if the 
ante ule thould be tried again, theſe pleadings are fo deſective, 
cult wat I recommend it to both parties that they ſhould be 
rate amended, T'o begin with the plea : it ſets out with ſtating, 
Lon hat the mayor and citizens of Cheſter have, from time 


f th memorial, and by divers charters and grants of divers 


Wer dass and 13 of England, been a body corporate and 
mina politic, in deed and in fact.“ It is impoſiible to ſuggeſt 
h. uy reaſon why this averment was made; it was likely to 


e the effect which it produced at the trial, of cmbarra'- 
"; the cauſe, and raiſing the doubt whether the charter ot 
wares the Second, ſhould or ſhould not be conſidered to 
«cen granted to a corporation then in being. It is true, 
"the plea has not actually ſtated, that they were a corpo- 
401 at the time when the charter of Charles the Second was 
red ; but this allegation is altogether unneceflary. The 
*Wart's caſe is, that this was an original charter of in- 
"oration ; and therefore it was immaterial for him to 
e 2 prior corporation, The defendant has then ſtated 
charter in the proper way, „that it was accepted by the 
. Hens and inhabitants.“ But this is followed by auother 
* You. II. Z 2 averment, 
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averment, which is quite new, and which is the foundation elf. fol 
of another iſſue, namely, “that the mayor, aldermen, and he remail 
© common-councilmen, or the greater pait of them, die vom in 
« exerciſe the liberty, privilege, and franchiſe, of making, we conſ 
«electing, and chooſing of aldermen of the ſaid city, ac- atirely 0 
« cording to the direction of the ſaid charter.” Now this cation 
is perfectly nugatory and unmcceſſary; for if the chatte! cent con 
were accepted, they were bound to act under it; this cour! wfter in 
would have compelled them to act under it. But the plea, in bis plea f 
ſpeaking of the manner in which it was accepted, only ſays, tend; he 
that the charter, as to the clection of aldermen, wis duly weatory 
accepted, It is impoſſible to ſupport this iſſue in any way, ther ch1 
The averment prozceds on a miſtake, by ſuppoting, that a To pre 
charter may be accepted in part, and rejected as to the ref, ling of 
The only inſtance in which l have ever heard it contender, ne trade 
that a charter could be accepted in part only is, where tie differ 
king has granted two diſtinct things, both for the benefit of who has: 
the grantees: there, I know that ſome have thought, that erent u 
the grantees may take one and reject the other. However This v 
that may be, it cannot extend to this caſe. This corporation he breac! 
muſt either have accepted in tote, or not at all; if they cou n:mbers 
have accepted a part only of the charter, they woul! havin), or 
been a corporation created by themſelves, and not by the ew ſbu 
king. If a charter directed that the corporation ſhould con- wr of th 
{iſt of a mayor, aldermen, and twenty-four common-counc: Un the tr 
men, they could not accept the charter for the mayor and is. Ar 
aldermen only, omitting the common-councilmen. It is im- fred, or « 
poſſible to ſupport this part of the plea; therefore this alice g cauſe, 
gation, confining the acceptance of the charter as to the al- antiffs | 
dermen only, ought to be amended. In the replication, e ur deſer 
proſecutor has taken the iſſue on the firſt averment large te 
than the plea; for it ſays, & that the ſaid mayor and citizen bon of / 
« at the time of the making of the ſaid letters patent in e, ſon 
« faid plea mentioned, were not, nor have, from time un N er rs 
e memorial, becn a body corporate,” &c. neither can th work 
be ſupported. There are three other replications; one ers c 
which introduces the order of privy-council for amov10 eſtim 
the corporation. I read that part of the charter in a d. rats of : 
ferent ſenſe from that in which it is underſtood by the coun vs of th 
on either ſide ; for the charter ſtates, that the king reierves Ferate n: 
to himſelf, © a power by any order of him, his heirs or ſuc wy, that 
e ceflors, in privy-counc)] made, under ſeal, to them 7 me pur; 
« ſpectively ſignified, to amove them, or any of chem. Umorate 
But in looking farther into the charter, it appears to me, tia buſt; ane 
that clauſe does not warrant a general amoval of the wo r decit 
corporation. It only maans, that the king intended, and 114 Id now, 
by the words of the charter reſerved to himſelt, the poweß g ! parat 
of amoving one or more of the individuals of the corp®!* dimiſſi 
tion who miſbehaved, and not of deftroying the corporate boot 


TL 
1882 


Corporation. 707 


Iation v7. for it afterwards directs, that in caſe of ſuch amoval, 
» and & remainder of the corporation ſhould elect others in their 
n, did zom in the manner directed by the charter. If that be the 
king, me conſtruction of the charter, one of the replications is 
'y A rely out of the queſtion. With reſpe& to the other re- | 
w this cation, it is idle on this record to ſtate what was the an- ; | 
narte: ent conſtitution. of the corporation before the judgment of 
cour wfer in the guo warrants; becauſe the defendant has by | 
ea, in ls plea put his election upon the charter of Charles the Se- | 
' ſavs, end; he muſt Rand or fall by that; and, therefore, it was 
s duly wratory to ftate the charter of Henry the Seventh, or any 


way, ger charter granted to this corporation. Rule abſolute. 


that a To prove the exiſtence of an aggregate corporation, con- The Company 
e reſt, {ing of different trades, entries of admiſſion into the ſepa- of Carpenters, 
ended, ate trades, as into the company of carpenters, into the company —— 
re the {plaiferers, are evidence to be left to a jury. But a perſon Ty, and 
cfic oY who has ated in breach of an alleged cuſtom, is not a com- Pl-ifterers of 
„ thao ent witneſs to diſprove the exiſtence of the cuſtom. e * * 
werer —This was an action in the caſe againſt a carpenter, for i Ter. 


fe breach of a cuſtom, which was laid to be, that noue but 20 Geo 3. B. R. | 
zmbers of the company (being a corporation by preſcrip- * P. 373- | 
on}, or their apprentices or journeymen, ſhould exerciſe in 


ration 
could 
! hav 


dy the Frew{bury, or within a certain diſtrict round that town, 

con- my of the trades mentioned in the title of the company. | 

uncl! Un the trial of th dict found for the plai | 
il Jn the trial of the cauſe, a verdict was found for the plain» | 
nl N 4 - 4 * 

r and 5. A rule to ſhew cauſe, why a nonſuit ſhould not be en- 

1s 111M or a new trial 3 having been obtained: on ſhew- | 

; alice g cauſe, the ground for the nonſuit appeared to be, that the 

he al- autiffs had not proved the exiſtence of ſuch a company as 

n, the Pat deſcribed on the record. The evidence on this head | 

larg (ted of entries of admiffions (ſome as far back as the | 

zen gn of Henry 8.) of perſons, ſome into the carpenters? com- | 

in the um, ſome into the bricklayers' company, ſome into the 


ne iim 
in ih 
one of 
Wein . 
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wer rs company, &c. of inſtances of fines paid for hav- 
{worked in thoſe trades, without being free of the car- 
ers" company, of the bricklayers*' company, &c. ani of 
de teſtimony of one witneſs (who was only twenty-tout 
rats of age), who ſaid, he had been employed to call meet- 
$ of the company, and that they were called by the ag- 


letves Fate name ſtated in the declaration. The judge told the 
r ſuc that the companies might be diſtinct corporations for 
m 12 me purpoſes, and yet form but integral parts of one great 
hem. "orate body ; that ſuch a corporate body might legally 
gr tult; and whether, in fact, it did exiſt, was a queſtion tor | 
ho r deciſion. For the defendant it was objected at the trial, | 
nd 114 i now, that the evidence given was only proof, at moit, | 
pon \ \eparate incorporated companies, there being no inſtances 
po ; amiſſions into the aggregate body; no common ſeal, nur | | 
oh * proof of any corporate parole act done by them. The | 
Tray 22 3 evidence (| 
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evidence of the witneſs was ſaid to be of ſo recent a nat; 
that it ought not to have had any weight. 2. The nates cry of B 
for a new trial was, that a competent witneſs was Lr pres 2 f 
who was offered on the part of the defendant, and that , be trad: 
others of the ſame deſcription were ready © hew I 6. Rcoveret 
duced. The witneſs rejected was reſident in — =o " 
and was called to prove, that he had worked without >. — 
leſtation as a carpenter in Shrewſbury, although he * _ = 
_ of the company, nor an apprentice or journerman, we 
l R judge thought the witneſs was incompetent. For the 1 uy 
efendant, it was contended, that he was not intereſted dee of t 
the cauſe, and that if the ſort of intereſt he might h : pam 
could render him incompetent, there could be no — ew _ 
as a dilintereſted witneſs in ſuch a cauſe ; the on! bo 6. WI 
likely to know the facts applicable to the caſe bein go = . 
perſons who had worked themſelves in breach of * * eee 
poſed cuſtom, or who hath employed others; and, it the ap 
er eee conſidered as intereſted, becauſe liable to ” _ 
8 . * — 3 be made to the ſeco..d,—Pt, vial r 
: properly left to the jury to conſider, whether Th 
the evidence produced was ſufficient to ſhew, that there ws A 
ſuch a company ; for that was a mere queſtion of fact ol 3 
they were to decide on its exiſtence. — whether it was bel by 
ginally created by a charter from the crown, or was and 2 ; The | 
voluntary ſociety. There was evidence of its exiſtence as 4 N _ 
corporation. 2, The witneſſes rejected were clearly inte- 3 
reſted in the queſtion. If the company had failed in eſtz⸗ -_ f 
bliſhing the cuſtom, they would have been diſcharged from = 
actions to which they are liable for the breach of it nor 8 3 
Ir true, that the defendant could have had u other fort of Ar: | 
Aicurgel The employers might have been itneſſes. Rufe 3 
ltmak, 
tens, ar 
Hiro Cour perations are 20 ſue and be ſucd. R 
- Achat: 
— Mot M W ee cannot make a by-law, and give a pen 1 
of the Taylors“ : neu tor by any other but thie corporation. — In ail 4 as 
ny at tion of debt for a penalty upon a by-law ; the declaration ſet "ie maſ 
| Slarby, Tr. Ter. Aer the city of Bath is a corporation, and ſtatedd the ufer, 
5 Geo. J. B. K. er and power to make by-laws. That there had lern dender 
z , 266. 4 guild aud company of taylors ſree of the city, and tw? on h 
matters for the government thereof, and a cuſtom time out of wurden, 
mind in that city, that no perſon whatever {hall excrciſe tie ihe 2 
trade ot a tavior-within that city (1) ; and that a pe-law had deren 
deen made by the mayor, aldermen, and commons of the "rp 
KXed t 
EE Ca np _——_ 3 
ep $07, ante, 1\EC 
wt, Ch; 
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iy of Bath, for the better preſerving the ſaid cuſtom, which 
ges a penalty of 3s. 4d. per day, againſt any one exerciſing 
tie trade, not being free thereof, to be levied by diſtreis, or 
rcovered by action of debt by the maſters of the ſaid company, 
vrthe time being, for the uſe of the poor of the company of | 
azlors. That the defendant, not being a freeman, had exer- 
a the trade of a taylor there, &c. Upon nil debet pleaded 
there was 2 verdict for the deſendant. On a motion for u 
e trial, the counſel for the defendant urged, that upon the 


ature, 
round 
'<Qed, 
many 
n pro- 
ſbury, 
4 mo- 
S nat 
min. 


or the ice of the record the by-law was a bid one; and if the 
ted in Nantitf had a verdict, he could not have judgment, tor thete 
have lors are not the corporation of Bath, and therefore, the 
thing hw eis ill in giving the action to the maſters of the taylors 
erſons company for the time being, who are ſtrangers to the cor- 
either poration of Bath, the by-law ought to have given the action 
© 1up- the corporation of Bath; for to give it to any body elſe, 
if the $s like afhgning a cheſe in action, which the policy of the 
- be aw will not endure (1). AND upon this objeCtion a new 
ER tl was denied by the Court. 
wether The maſter, wardens, and commonalty of a company, The Rage, 
e Wes cannot ſue for a penalty forfeited to the maſter and wardens, Wardens, and 
„ and the uſe of the maſter, and wardens, and company. * — . 
eltmakers t. 


The tirſt count in this declaration which was in debt for Davis, Mic. Ter. 

penalty under a by-law, ſet forth the charter impowering 38 Geo 3. C. B. | 
fie company to make by-laws, the by-law made, and the 170 et 22}. y8. | 
weich of it: The ſecond count, omitting the above parti- 
lars, ſtated the penalty as being forfeited “ under and by 
nue of a certain by-law of the company before that time _ | 
made, &c. and this count was on ſpecial demurrer held bad. 

This was debt on a by-law for 20/. The iſt count in the 
claration ſet out a charter of 19 Car. 2. incorporating the 
*tmakers' company, giving a power to the maſter, war- | 
ns, and affiſtants to make by-laws, and directing that the | 
wardens ſhould be choſen out of the aſſiſtants. It then ſtat- | 
that a by-law was made impoſing a fine of 1ol. on every 
member of the company, who being choſen remer- warden 
huuld refuſe to take upon himſelf that office, to be paid to 
e maſter and wardens for the time being, for the uſe of the 
muſter, wardens, and company ; that the defendant became a 
dember of the company, was eleQed aſſiſtant, and took | 
won himſelf that office, and was afterwards elected renter- 
wrden, which office he refuſed to ſerve, &c. whereby, &c. | 
ine zd count 4nd the breach were as follows: “ And 

"hereas alſo the ſaid Villiam Davis, ſo being a member of | 
e laid company heretofore, to wit, on, &c. at, &c. was in- | 
«Ned to the ſaid maſter, wardens, and commonalty ot the | 


— — — — — 
1 


(a) © Ce. Lit. 214. 4. Bodwick and Fennell, Mic, Ter. 28 Geo. 2. B. R. and E!- | 
r. Chaney, 9 Ges. 2. | | 
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art or myſtery of feltmakers of Loudon aforeſaid, in the 
{um of other 10/. which he as ſuch member of the ſaid con 
pany had before then forfeited to the ſaid maſter and wurde, 

of the ſaid company for the ufe of the ſaid ſaciety, under an 
by virtue of à certain by-taw or ordinance of the ſaid com- 
pany before that time duly made, ratified, allowed, and aj 

proved, for having refuſed to take upon lim, and for net 
taking upon him the office of renter-worden of the (aj 
company, to which ſaid office he the laid V. Davis had be- 
fore then been duly elected and choſen, to wit, at, Kc. Þ, 
reaſon of which laſt-mentioned premiſes an action hath acctu- 
ed to the ſaid maſter, wardens, and commonalty to demand 
and have of and from the ſaid /. Davis, tor the utc of the (4:4 
company or ſucieiy, the ſaid laſt-mentioned ſum of 151. 19 
forfeited as laſt aforeſaid, being the reſidue of the (aid ton 
of 20l. above demanded, to wit, at, &c. Yet the ſaid . 
Davis (although often requeſted) hath not yer paid the ſur 
ſum of 201. above demanded, or any part thereof, to the (a4 
maſter and wardens, for the uſe of the ſaid ſociety, or to ili 
{aid maſter, wardens, and commanaity, or to any or either of 
them; but to pay the ſame or any pirt thereof to the 11 
maſter and wardens, for the uſe of the ſaid ſociety, or to the 
ſaid maſter, wardens, and commonalty, or to any or either of 
them, he the ſaid V. Davis hath hitherto wholly refuted ant 
ſtill doth refuſe to the ſaid maſter, wardens, and commonz!ty, 
their damage of 1cl.” To the 1ſt count the Jefend:n 
pleaded nil debet, and to the 2d demurred ſpecially. In fup- 
port of the demurrer, four objectious were taken; aud the 
fuſt objection was, That this count did not ſet out the by- 
law, which is the ground of the forfeiture. The words 
here are, © by virtue of a certain by-law ;”* and no cen 
that the by-law alluded to is a good one, The ſec ond ob- 
jection was, That it did not appear that the fclimakers 
company had any authority to make the by-law in que't1o! 
The third objection was, That the liability of the defendan! 
is not ſtated, It is only averred that he was a meinen 0: 
the company, but in order to incur this penalty he mult 10: 
only be a member of the company, but one of the affiftans, 
Per Curiam, As to the ſecond objection, the power of mas 
ing by-laws is incident to every corporation (1), either , 
the body at large or by a ſelec part; and it is in the latter 
caſe only that the power need be ſhean. The court 
lord m1yor and aldermen, which made the by-law, iche 
in the plea in 1 Burr. 235, was collateral to the compa" 
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(1), 10 Co. 31. a. Norris v. Sah. Hb. 211. City of London v. Inu © 
439- 12 Moi. 270. S, | I Salk. 142, S. 4 Car th 482. 8. = Lord Kay. 4 
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of vimners ; it was a different body, having no ſuch neceſ- 
ary relation to the vintners' company as the Court could 
uke notice of judicially. As to the third objection, the pre- 
ſent defendant is ſtated to be“ ſuch member,“ i. e. that 
member which is before deſcribed in the firſt count. EyRE, 
Ch. J. The forfeiture in queſtion is to be paid to the maſter 
aud wardens, to the uſe of the maſter, wardens, and com- 
nany. If the by-law is badly tramed, it is the fault of thoſe 
who framed it. If they have choſen to empower their 
maſter and wardens to ſue, the Court cannot look any 
urther: no regulation with reſpect to the payment of the 
money by them to any other perſons will vary the right of 
iGion. As to the caſe put at the bar, of a promiſe to 4. 
for the benefit of B. and an action brought by B. there the 
promiſe muſt be laid as being made to B. and the promiſe 
actually made to 4. may be given in evidence io ſupport the 
declaration. The maſter and wardens may bring the action, 
and apply the money to the uſe of the company. They 
may fue in the ſame manner as the chamberlain of Lon- 
don (1) docs for the corporation of London; and they 
would probably declare both in their natural and official ca- 
pacities. But, in truth, this is but one of many objections, 
| think this count is perfectly new, and cannot be ſupported. 
| would go as far as poſſible to prevent loading the record 
with unneceſſary matter ; but if I find myſelt obliged to pro- 
nounce that the matter omitted is — (and as at pre- 
{ent adviſed it does appear fo to me), and that no reter- 
ence is made to the by-law on which the forteiture accrues, 
| muſt hold the count bad, unleſs a ſeries of authorities 
could be ſhewn to prove the contrary. It is not ſtated in 
lis ſecond count, that the by-law under which the for- 
ture accrued, which is the ground of that count, is the 
lame by-law as that mentioned in the firſt count: it only 
ys, & by a certain by-law.” Now if we cannot reter to 
fie firſt count in order to get at the conſtitution of the cor- 
e which is to determine where the power of making 
Haus reſides, and that the by-law in queſtion was actually 
aade according to that conſtitution, this demurrer mult pre- 
rail. I never vet ſaw a count on a forfeiture of this kind 
wich did not (tate all theſe circumſtances. It may not have 
den amiſs to try if one of theſe general counts could be 
upped into practice, but here untortunately the blot has 
deen hit. In the caſe of tolls, I ſuppoſe the Court procecded 
a che idea that they were known to conſtitute a right of 
ion, and calling them tolls generally was held ſufficient. 
But in debt on bans, if the plaintiff were to fate generally in 
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1) Vi. The Chamberlain of London's caſe, 5 Cs. 62. and Holngs v. Punger- 


4, cited 1 235, which was debt on a by-law by the Chamberlain of Britiol, 
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his declaration, that the defendant “ was indebted to him on x 
certain bond,“ it would not be good. This claim for a penalty 
under a by-law ariſes on ſomething in the nature of a jpe- 
cialty. It is true that in aſſumpſit greater latitude is allowed; 
becauſe after all it comes to a queſtion upon evidence what 
legal conſideration there is either to ſupport or to raiſe the 
Armee 1 mvſt confeſs I think that it was an extract 

inary propoſition to admit, that theſe general counts were 
good in caſes of tolls and fines, and I wonder that the cout 
ever went that length. Judgment for the defendant. 


The corporation of Lynn brought an action of aſp; 


The defendant claimed an exemption as a freeman of Lon- 
don, and moved the Court on a preceding day in this tern 
for leave ro inſpect the corporation Hooks of Lynn. And 
The Curt ſaid, That it had been the general practice tor 
many years paſt to grant applications of this nature, not- 
withſtauding a contrary practice might formerly have pre- 
vailed (1). They ſaid that it had been decided in a great 
many caſes (2); and the foundation of the rule was, that a; 
the court of Chancery would order inſpection mcrely tor 
aſking, this Court had alſo adopted the like regulation, in 
order to ſave expence to the parties. And it having bee 
purſued fo long, they would not now enter into a difcufhon 
of it (3). The Court at the ſame time gave the plainritt leavs 
fo luſpect the corporation books of London, 


Election of corporate Officer s. 


The conſtitution of a corporation as ſettled by act of par- 
lament, cannot be varied by the acceptance of any chart! 


And where an integral part of a corporation compolcd o 
a delinite number is required to vote at an election ot a cor- 
porate officer, a majority of ſuch integral definite part mul! 
attend, otherwiſe there can be no elective aſſembly, althou?1 
other parts of the corporation alſo join in ſuch election, aud 4 
majority of the whole exiſting body actually attend: but an. 
jority of thoſe preſent, when legally aſſembled, will bind the rel! 

An information in nature of a guo warrants, was fic 
againit the defendant for exerciting the office of mayor 0: 
the town of Northampton; in which information it das 
alleged, that there exiſted in that town a corporation by the 


— —— — 
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(1) Vide 3 N, 398. and g Med. 395. (a) VJ 2 Fa. 1223 

(3) In caſes of criminal proſecutions, ſuch as the Airg and Parnci, 1 A. 2% 
1 Flac. R. 37. S. C. The King v. li. yden, 1 Blac, 36 1. and in an action tor « ? 
nalty againſt a poſt-maſter, on 9 A C. 10. leave to inſpe c bouk> has dec 
denice, 2 S7re, 1095. 
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ume of the mayor, bailiffs, and burgeſſes of Northampton, 
which conſiſted of “a mayor, two bailiffs, and alſo forty- 
eght burgeſſes, who have been and are called the company 
 eight-and-forty of the ſaid town, and an indefinite num- 
er of freemen.”” To this the defendant pleaded, firſt, That 
he mayor, bailiffs, and burgeſſes of Northampton before 
and at the time of making the act of parliament of the 
H. 7. were a body corporate; and by that act it was 
mongſt other things) enacted, that the election of the 
mayors, bailifts, and other officers, and alſo the aſſeſſing of 
ll lawful charges and impoſitions in that boraugh ſhould be 
ad and made in form following, viz. © the mayor and his 
wrethren for the time being that then of times paſt had been 
mayors, or the more part of them, upon their oaths, ſhould 
chooſe forty-eight perſons of the moſt wiſe, diſcreet, and beſt 
lipoſed perſons of the inhabitants of the town, other than 
iad been mayors and bailitts thereof, and the ſame perſons, 
or part of them, from time to time thereafter ſhould change 
s often as ſhould ſeem moſt neceſlary ; which ſaid perſons 
% by them choſen, and the mayor and his brethren, and ſuch 
jerfons as then ſhould have been mayors and bailitfs of the 
lwd town for the time being, or the more part of them, 
hould make yearly election of all the future mayors and 
bulitts, &c.'* The plea then Rated a charter in the 15th of 
Gar, 2. to the corporation; wherein it was ordained and 
ranted, that from thenceforth there ſhould be one mayor, 
two bailitts, to be choſen in the manner therein mentioned, 
an! forty eight of the inhabitants, not having been mayors 
a bailitts, who ſhould be the company of eight-and-forty ; 
md that the mayor, bailiffts, and burgeſſes having been 
mayors or bailiffs, together with the ſaid company of eight- 
nd-torty, ſhould be the common-council of the ſaid town. 
Certain perſons were therein nominated to be the firſt 
aayor, the new aldermen, and new bailis of the ſaid town; 
and it was ordained that the mayor, bailitts, ani burgeſles, 
having been mayors, ſhould nominate ſo many and ſuch 
durgeſſes as to them ſhould ſeem neceſfiry and convenient 
'0 de the forty-eight burgeſſes of the ſaid rown, who ſhould 
de the company of eight-and-forty ; and Car. 2. further 
ranted, that the mayor and bailiffs for the time being, and 
ae burgeſſes thereof having been mayors or bailiſte, or the 
major part of the ſame, from time to time ſhonld have 
power yearly, within ten days next after the firſt of Auguſt 
n every year, to aſſemble themſelves, or the major part ot 
dem, in the Guildhall or other convenient place, then and 
aere to continue till they or the major part of them, then 
nd there aſſembled according to the form of the ſtatute 
goreſaid, ſhould have elected and nominated one of the bur- 
geiles of the ſaid town to be mayor for the year _— 

hat 
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That that charter was dulv accepted by the ſaid mayor, bai. 
liffs, and burgeſſes, It then ſtated, that on the tot! G 
Auguſt, 1791, the number of burgeſſes of the ſaid twny 
having been mayors or bailiffs, beſides the then mayor and 
two bailiffs, was thirty-nine, and the number of burgeſſes 9 
the company of eight-and-torty was nineteen, and no more, 
'Fnat on the ſaid loth of Auguſt, 1991, the then mayor and 
two bailitts, and — 0 of the faid burgeſſcs having 
been mayors or baikffs, and three of the ſaid burgeſſes of the 
company of cight-and-forty, making together a majority of 
the then mayor and bailiffs, the then burgeſſes having been 
mayors and bailiffs, and the then burgeſſes of the company 
of eight-and-forty, did meet, &c. and elect the defendan! to 
be mayor, &c. The ſecond (1) plea ſtated, that the ſaid act 
of H. 7. and charter of Car. 2. were made and granted, and 
the ſaid regulations, matters, and things concerning the {aid 


mayor, bailiffs, and burgeſſes, and the election of mayors | 


were enacted, done, and ordained by the ſaid act and chartes 
as are ſet forth in the firſt plea ; that the ſaid charter wa 
duly accepted, &c. That from the making of the faid ad 
of parliament hitherto the mayor has been elected in manne 
following, viz. © the mayor and two bailiffs together with 
ſo many of the burgeſſes, as well of thoſe who before the 
time of every ſuch election had been mayors or bailiffs, as 
of thoſe who at the time of every ſuch election were of the 
company of eight-and-forty, as made together with the 
mavor and two bailiffs a major part of the then mayor and 
bailifts, the then burgeſſes who before that time had been 
mayors or bailiffs, and the then burgeſſes of the ſaid com- 
pany of eight-and-forty, have aſſembled and met together 
at every ſuch election, and every ſuch election has been 
had — made by the mayor and two bailiffs, together with 
ſo many of the burgeſſes, as well of thoſe who before the 
time of every ſuch election had been mayors or beilift, 
as of thoſe who at the time of every election were of tlic 
company of eight-and-forty, as made together with the mayor 
and bailiffs, a major part of the then mayor and bailiffo, the 
then burgeſſes who before that time had been mayors or bal. 
liffs, and the then burgeſſes of the ſaid company of eight-anc- 
forty, whether the major part of the burgeſſes of the lac 
town being of the company of eight-and-torty for the tine 
being were or were not preſent at every ſuch election.“ | 
then ſtated the ſituation of the corporation at the time of t, 
election of the defendant, and the fact of his election "! 
manner as before mentioned in the firſt plea, There were 
three other pleas on which iſſues were taken, and to dhe two 
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(1) Vid. 32 Ges. 3. c. 58. .. 
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fr! above ſtated the relator demurred. On the arguments 
u ſupport of the demurrers, the objections to the defend- 
at's clection were two: 1ſt, The improper iuterference 
of perſons who had no right to vote in the election, 
wiether under the ſtatute, or under the charter; for if the 


fatute election be relied on, then the baiiitts having joined * 


ic will avoid it; or if the charter election be contended 
for, then the interference of ſome of the forty-eight was 
equally illegal: adly, If the only legal mode ot election 
mult be according to the directions of the ttatute, then the 
dection of the defendant was void for want of the concur- 
rence of a major part of the forty-eight. Lord KENvyoN, 
Ch. J. When it is ſtated that the uſage in this corporation 
for the laſt three centuries has been conformable to the mode 
of cleftion on which the defendant's title is founded, it is 
&irable that the election thould be ſupported 3 but we mult 
ake care, in indulging our wiſhes, not to trangreſs the limits. 
of the law, If we were inclined to ſpeculate upon the 
j2«s and objeCts of the legiſlature, when they patled this 
at of parliament, we could not do better than adopt what 
us been ſuggeſted by the counſel for the crown; having 
cntemplated the form of the government of the country, 
a (though it was not then ſo completely modelled as it is 
« preſent), having obſerved that it went a great way to at- 
tun the ends of a juſt government, the legiſlature withed to 
imitate that form in the conſtitution of this corporation; 
tat there ſhould be a kind of ſupreme magiſtrate, to be 
ailted in the exerciſe of his functions by Rote of the ſupe- 
nor orders in the town, and by a certain number of other 
rerſons choſen from the inferior claſſes of the inhabitants at 
urge, who could beſt know and take care of the wants and 
nghts of the whole, in order that after diſcuſſing and deli- 
beating upon the rights of all the reſult of this meeting, 
tus compoſed, might be favourable to the rights of the 
rn. And, therefore, this act of patliament directed, that 
ne mayor and his bretliren, thoſe who had been in a ſape- 
ror ſtation in the corporation, and a definite number of per- 
Uns, forty-eight, who were not of the ſuperior claſſes of 
lhe town, ſhould conſtitute. a legal aſſembly for the election 
of the future mayors. If it were neceſtary for us to decide 
on the meaning of the word “ brethren” in this part of the 
tatute, I ſhould feel inclined ro ſubſcribe to the conſtruction 
put upon it by the defend.int's counſel, and ſay, that it meant 
* dailiffs;** it is not neceſſary, however, to decide that point. 
I the determination of this caſe, we muſt not forget, that 
dis corporation differs from many of thoſe that have given 
me to queſtions of this Kind: the con/titution of the aſſembly 
e the election of a mayor was created by an att of parliament, 
6d it could na: afterwards be altered by the king's charter. 

IF here 
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I bere a corporation takes its riſe from the king's charter, th 
king by granting, and the corporation by accepting another chur- 
ter, may alter it, becauſe it is done with the conſent of all the pax. 
ties who are competent to conſent to the alteration. But ns ſuch 
alterations could be made in this caſe by the king's charter al, 
becauſe the made of electian was introduced by att of parliament, 
'Then let us contider what the act of parliament requires tg 
de done; it directs, that « the mayor and his brethren for the 
time being, that then of times paſt had been mayors, or the 
more part of them, ſhould name and chooſe forty- eight per. 
ſons of the moſt wiſe, diſcreet, and beſt-diſpoſcd pertons of 
the inhabitants, other than before that time had been mayors 
and bailitfs, which ſaid perſons ſo by them choſen and nan- 
ed, and the ſaid mayor and his brethren, and ſuch perfor 
as then ſhould have been mayors and bailiffs, or the more 
part of them, ſhould have and make yearly election 0+ 
mayors and bailitts, &c.“ Then as the election is to be 
made by the aſſembly thus conſtituted, it is neceſſary that z 
major part of that aſſembly ſhould concur in the election. 
The diſtinction between thoſe caſes where a corporate act 
is to be done by a definite number, and thoſe where by an in- 
definite body, has been eſtabliſhed in a variety of caſes, 
Without going through them all I refer generally to that of 
R. v. Bellringer (i); not becauſe I pay a greater deference to 
the judgments given in this court ſince I have been here, 
but becauſe it is the lateſt deciſion, and was founded on 
principles eſtabliſhed in the time of our predeceſſors. That 
caſe does not introduce any new law upon the ſubject, but is 
a deduction from all former authorities and ſettled principles, 
And this propoſition ſeems to be now clearly eſtabliſhed, 
that where there is a definite body in a corporation, a majo- 
rity of that definite body muſt not only exilt at the time 
when any act is to be done by them, but a majority of that 
body muſt attend the afſembly where ſuch act is done. Now 
in this caſe the detinite body of forty-eight did not exiſt in 
its majority when the defendant's election took place, it hav- 
ing been then reduced to the number of nineteen. I 20 
therefore bound to ſay (unleſs we abandon the cafe of A.» 
Bellringer, and the caſes on which it was determined), th! 


the detendant's election cannot be ſupported, and that there 


is an end of this corporation. One of the integral paris 0 
the corporation failing, the whole failed. The tramers 0% 
this corporation could never have intended that it ſhould be 


174 


in the power of the corporation to reduce one of its integtd 


meinbers, becauſe that would be altering the governing 


power meant to be conſtituted. As well, therefore, on the 
words of this act of parliament as on the reaſon of the 
thing, and conformably with all the authorities referred ta 
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am of opinion that this corporation had received its death 


717 


my ound before the defendant's election took place, and con- 

the par. tquen'ly that this election cannot be ſupported. The 

Mm hs ASHHURST, GRosE, and LAWRENCE concurred. 

* Judgment for the crown. 

2 do in this caſe, where a charter required that the mayor ne W 
tires to ad common clerk for the time being, and the common- Bellringer, 


for the ay 

ths ect; and the common-council was a definite body conſiſt- 
ht per. of thirty-ſix; it was held that a majority of the whole 
ons of uber mutt meer to form an elective aflembly ; and that if 


he corporation be ſo reduced as that ſo many do not re- 
rain, no election can be had at all.— In this cafe, an in- 
mation in nature of a guo warrants was filed againſt the 


nayors 
] nam- 


berſor 

; none *ndant, calling upon him to ſhew by what authority he 
ion of damed to be a capital burgeſs of the number of twenty- 
4k bur, in the borough of Bodmin. The plea ſet forth that 
that 2 domin was an ancient borough, and was incorporated by 
* de name of the mayor and burgeſſes of the borough ot 
te act Jdmin, That there ought to be twenty-four capital bur- 
. zfes of th2 number of twenty-four, and that the office was 
ono n ofice of truſt, touching the government of the borough, 
hat of nd the adminiſtration of public juſtice. It allo ſet forth. « 
nee ta carter of the 5th of Elizabeth, incorporating the borough 
| here, its ancient name, and ordaining that there ſhould be 
ed on ive capital burgeſſes and counſellors of the borough, and 
That wenty-four other capital burgeſſes of the number of twenty- 
but 15 mr, which twenty-four together with the twelve ſhould be 
ciples, de common=-council for the government of the borough, 
ithed, ad for affilting the mayor for the time being. And another 
majo- Mrter of the 36th of Elizabeth, whereby the granted that 
time % mayor and thirty-fix capital burgeſſes being the common 
f that cduncil of the borough, together with the common clerk for 
Now de ume being (1), or the major part of them, from time to 
aſt in ime, and in all times to come, ſhould yearly, v/z. on the 24th 
bar f September, chooſe one honeſt man of the number of the 
I . 'welve capital burgeſſes at that time in the borough inhabi- 
R. v Wl, who ſhould be mayor for a year following, and that 
„ that de after his election and before his admiſſion, ſhould take his 
there ah of office before the laſt mayor, in the preſence of the 
ris o ereſaid thirty-ſix capital burgeſſes for the time being, oz 
1s 01 a major part of them. And that the mayor and common 
1d be ters for the time being, and the common-council for the 
egral ine being, or the major part of them, thould elect all the 
rning Mcers and miniſters of the borough ; and that ſuch officers 
I * ad miniſters ſhould be ſworn in before the mayor and com- 
f the EE 8 3 
ed to, In this, and all other parts of the charters where theie words occur, the ori- 


FS 1 abbreviated re lemprore exi/tent, 
MON 


wuncil tor the time being, or the major part of them, ſhould ?*- _ A 
eo. 3. B. R. 


4 Ter. Ref. 8 10. 
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mon clerk, and the common- council for the time being, cf 
the major part of them. And in caſe of the death or amo- 
tion of the mayor for the time being within the year, that it 
might be lawful for the ſaid common clerk and thirty-t; 
capital burgeſſes, being the common=-council of the {aid ho. 
rough, or the major part of them tor the time being, to elec! 
one of the aforeſaid twelve capital burgefles to be mayor 
and that he ſhould take his oath before the common clerk 
and capital burgeſſes, or the major part of them. It then 
=_ power to the mayor and common-council for the time 
eing, or the major part of them, to commit or tine fuch as 
refule to ſerve the offices. And if it ſhould happen that any 
of the-aforeſaid capital burgeſſes for the time being, or an; 
other officer, &c. for the time being, or any burgels of that 
borough, in their functions ſhould miſhchave or commit 2ny 
crime for which he ſhould be thought worthy by the fen 
tence of the mayor and thirty-{1x capital burgeſſes, or the 
major part of them for the time being, from his office to be 
removed, then and ſo often it ſhould be lawful for the afote- 
laid mayor and thirty-ſix capital buxgeites, or the mayor par! 
of them, ſuch perſon, &c. to amove. The plca ſtated the gc- 
ceptance of theſe charters ; and that on the 25th of June, 1790, 
there were only {ix capital burgeſſes and counſellors. and gu, 
twelve capital burgeſſes of the number of twenty-four, then 
living and ſurviving: and that on the ſame day the defend- 
ant was elected one of the twenty-four by a majority ot tlie 
then capital burgeſſes and counſeltors, and of the then capi— 
tal burgeſſes of the number of twenty-four, &c. by reaton 
of which, &c. and ſo claimed title. Lo this it was repl.ed, 
1it, That from the granting of the letters patent in the 251 
Elizabeth, hitherto a certain uſage and cuſtom touching and 
concerning the election of the ſaid ofhcers and miniſters n 
thoſe letters patent mentioned hath prevailed within the fad 
borough, viz. that during all the time aforeſaid, nineteen at 
leaſt of the ſaid mayor, common clerk, and common-couy- 
cil, in thoſe letters patent mentioned, have been uſed and d- 
cuſtomed, and ought to afſemble themſelves and mcet t0- 
gether, and have during all the time atorefai a(ſembled 
themſelves and met together, at every election of the ſaid 
officers and miniſters or any of them in thoſe letters patent 
mentioned, except at the ſaid ſuppoſed election of the fad 
defendant, in the ſaid plea mentioned, viz. at, &c. conclud- 
ing with a verification (1). 2d Replication, That from ts 


— 


1 — — 


(1) On the fir argument the Court being of opinion, that at any rate this uſage wa? 
not well pleaded in the replication, becauſe, for aught that appeared to the contiary, 
the act of a Imailer number than nineteen having met for the purpule of clechan, 
and attempted in vain to make an election, had never occurred, leave was giver ff 
amend the plcadings, and die two other replications were added beture the cc 
of grams 
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ranting of the ſaid letters patent of 36th of Elizabeth, 
herto a certain uſage and cuſtom, touching and concern- 
ng the election of the ſaid officers and miniſters, in thoſe 
ners patent mentioned, hath prevailed within the ſaid bo- 
nuch, viz. that during all the tune aforeſaid, no election of 
ay of the ſaid officers or miniſters hath been, nor ought to 
e been had or made by a leſs number than nineteen of 
te faid mayor, common clerk, and common- council in thoſe 
krters patent mentioned; and that during all that time, 
whenever a leſs number than nineteen of the ſaid mayor, 
wmmon clerk, and common-council, have afſembled and 
net together for the purpoſe of eleCting any of the ſaid offi- 
ers or miniſters, ſuch aſſembly and meeting hath during all 
he time aforeſaid been uſed and accuſtomed to be, and ought 
w have been broken up and diſſolved, and ſuch intended 
tection omitted and poſtponed for want of a ſufficient num- 
kr of the ſaid mayor, common clerk, and common- council, 
v proceed to ſuch election, to wit, at, &c. The zd replica- 
on ſtated the cuſtom to be, That every clection of any of 
de ſaid officers or miniſters, in thoſe letters patent mention- 
u ſhould be had or made by nineteen at the leaſt of the 
al mayor, common clerk, — common- council, &c. To 
ach of theſe there was a general demurrer and joinder. 
Ater this caſe had been twice argued, THE COR T took time 
v confider, and afterwards Lord KEN VON, Ch. J. delivered 
heit unanimous opinion, as follows: Two great queſtions 
were made in the argument of this caſe: (iſt, As to the 
lage which was pleaded to controul the conſtruction of the 
tlurter; 2dly, As to the true conſtruction of the charter 
ncependently of the uſage). The firſt on the validity of 
de replications, which ſtate a cuſtom that has prevailed in 
is borough fince the granting of the charter, in the 36th 
rear of the reign of Queen Elizabeth. I ſhall diſpoſe of 
tus queſtion by laying it out of the caſe, becauſe our judg- 
tent is given upon the other point. That contemporancous 
Wage has always been conſidered as of great importance in 
he conſtruction of charters, a variety of caſes at all times 
wondantly evince. But the manner of putting this on the 
fcord is perfectly novel. It has been argued very much at 
eugth; but as there may be conſiderable doubts about it, 
nd as we are not called upon to decide whether or not the 
nage be well pleaded in this caſe, we wiſh to avoid giving 
iy opinion upon the ſubject. On the ſecond queſtion, on 
a fair conſtruction of the charter, we have no doubt. The 
Ween, when ſhe thought fit to grant this charter, granted it 
92 body, conſiſting in the whole of thirty-even, a mayor, 
welve capital burgeſſes and counſellors of the borough, and 
Wenty-four other capital burgeſſes, ſomewhat ſubordinate, 
#7 the government of the borough. The defendant's argu- 
ment 
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ment ſuppoſes that any number of the corporators (howere: 
reduced that number may be) are competent to do the ſeye- 
ral acts for which the corporation was created; and that all 
acts done by a majority of the corporators, though reduced 
are valid. Without viewing this charter with the eye of a 
lawyer, it cannot be ſuppoſed that the queen ever iatende 
that any ſmall number of the corporation, however minute 
would be ſufficient for the purpoſes for which the charter 
was granted; and that the ſurvivors, by retuling to fill yp 
the vacancies as they happened, miglu monopolize the whole 
government of the boruugh to themſelves. A queſtion lately 
aroſe in another corporation in this very county, where the 
number of corporators was reduced to two or three, who 
claimed the excluſive privilege of electing members of par 
lament for the borough. When the caſe came before us 
we were ſtaggered with the propoſition that thoſe were {i} 
legal corporators; and after argument we decided that they 
had no title, and gave judgment of ouſter againſt one of 
them (1), Even without the affiſtance of any authority 
upon this point, I could never have thought that the wha 
government of the borough could devolve on ſo minute 
number as two or three; and yet, if the defendant's argu 
ment were to prevail in this cafe, the conſequence that | 
might ſo deyolve would neceſſarily follow. But the caſe 
which were cited in the argument of this cafe are all one 
way, that there muſt be a major part of the whole nner 
conſtituted by the charter, in order to make the election, 
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and to do the ſeveral other acts under it. In R. v. Farh (2 21 Fa 
Lord Mansfield objerved upon the diſti nian, which is extrem 0 3 
hy well founded, bgtween corporations conſiſting of a definite ar . 2 
an indefinite number; that in the latter a major part of tb 8 a 
who are exiſting at the time is competent to do the ae, but (hi Th 15 
where the body 1s definite (as it is in this caſe) there muſ? 5» a * N 
major part of the whole number. His Lordihip's words ar 4 3 
« Upon the words of the charter alone, I myſclt have! Ko * 
doubt about the conſtruction of jt. In this corporation = e d 
there are an indefinite number of freemen ; and it is a cose wow 
poration in which honorary freemen may be made, I: i5 in A 15 
the nature of all corporations to do corporate acts, aul 1 
where the power of doing them is not ſpecially deleg:! nod 1 
to a paiticular number, the general mode is tor the men: 7 in Iz 
bers to meet on the charier-days, an the major part w , — 85 
are preſent do the act. But where there is a ſclect body, 05 _ 
15 a different thing, for there it is a ſpecial appointed, onſeg 
All the reaſoning therefore is different.“ It appears to n. N 
therefore, that it was his opinion, and that of the Covr!, 14! Tiga. 
, — a wh 
(1) Rex v Paſnare, ante 007. (2) Corp 2:0. 00 7” — 
1 C:wp., 
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where there is a definite body, there muſt exiſt at the time 
when the act is done a major part of that definite body: 
t is not neceſſary indeed that they ſhould all concur in the 
tection, or other act done, but they muſt be preſent; aud 
he election at ſuch meeting is in point of law an election by 
be whole. In the caſe of R. v. Monday (1), Lord Mansfield 
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Nr es aked this queſtion, © Is there any cate where the charter has 
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he corporate body conſiſted of twelve, and two were dead; 
s there any inſtance where the charter has ſaid that the 
election thall be by a majority of the body, in which it has 
teen held that fix, which are a majority of the remaining 
en, were ſufficient to elect?” This queſtion was imme- 
lately anſwered by Aſton, J. who ſaid, that“ in R. v. Reeſe, 
ad R. v. Newſham, it was clearly underſtood, that if the 
major part of the corporation had been dead, it would have 
been in fact diſſolved, or at leaſt thoſe who ſurvived could 
(ot have u ſſembled for the purpoſe of an election. Now 
hoſe caſes referred to, underwent, perhaps, more diſcuſhon 


Fey tun any caſe agitated at that time; and Mr. J. Aon, who 
e el them, had the conduct of thoſe cauſes, and therefore 
Hoe imately well knew what points had been made in the ar- 
LA rument, and the grounds on which the Court proceeded in 


ing judgment, as well as the opinion of the Court upon 
* wery point canvaſſed in the cauſes, though not expreſoly de- 

| aded, The ſame doctrine was again entertained by this 
Court in R. v. Grimes (2). And we do not find a fingle 
22 &ifion in oppoſition to all the caſes, conſidering that this 

." Wi *eQtion ſhould have been made by a ſelect definite body, 
Therefore on the words of the charter of Elizabeth, on the 
tention of the queen in granting it, as it is to be collected 
tom thence, and on theſe authorities, we are all of opinion, 


Ireme 


he whole corporate body can elec ? For inſtance, ſuppoſe 
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1 hat the defendant's was not a legal election, becauſe at the 

. 0: WT it when it took place there was not a major part of the 

- nf £8 body then in exiſtence. — Judgment for the king. 
(charter, directing an election to be made by the re- The King v. 
1 auning members of a definite body of a corporation, ee 
Wen ot in law. & Ter, Rep. 430. 


dad in a preſcriptive corporation, an uſage to this effect 
evidence of ſuch a charter. 

Confequently, in either caſe, a perſon is well elected by 
majority of the ſubſiſting members, as diſtinguiſhed from 
_ 1. WW *4jority of the full body. 

; A rule was obtained, calling on the defendant to ſhew 
aue why an information in the nature of a quo warrants 


{1 Coup. 537. vide p. 727, infra. (2) 5 Burr. 2 598. vide p. 723, infra 
ver. Il. 3 A ſhould 
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ſhould not be filed againſt him, as a capital burgeſs « 
Grampond, on affidavits which ſtated, that he boroug 
was a borough by preſcription, conſiſting of a recorder, 
nine capital burgeſſes; one of whom hath always been 
the mayor; a town clerk, and an indefinite number of free. 
men; that the capital burgeſſes have been elected by the 
mayor and the capital burgeſſes for the time being, out of 
the freemen of the borough ; and that only the mayor and 
three other capital burgeſſes met at the election of the de- 
fendant. The affidavits againſt the rule ſtated fix inſtances, 
beginning in 1751, and ending in 1782, in which a leſs 
number than five had met and elected, and that ſuch election 
had been acquieſced in, and the perſons elected exerciſed their 
offices; and ſtated the reputation and preſcriptive uſage of the 
borough to be, that the mayor and a majority of the exiſt- 
ing capital burgeſſes aſſembled, in purſuance of notice by 
the mayor, have always exerciſcd the right of electing ca- 
pital burgeſſes; and that the defendant had been elected by 
the mayor and three capital burgeſſes, there being only one other 
capital burgeſs living at chat time. On ſhewing cauſe, it was 
inliſted, that though in the caſe of a corporation by charter, re- 
quiring the elections of officers to be made by a majority of 
a definite body, this might be an objection, there was a great 
difference between ſuch a caſe, and that of a borough by 
preſcription, where the uſage is evidence of the charter of the 
borough. That in the caſe before the Court, the uſage was 
all one way; and not one ſingle inſtance was produced of a 
meeting breaking up, becauſe five members were not pre- 
ſent. Lord KENVON, Ch. J. In theſe caſes, if any rea- 
ſonable doubt can be raiſed, the rule ſhould be made 2bl0- 
lute for ſending the matter to trial, becauſe the parties have 
no other method of conteſting their rights ; but if the queſtion 
be perfectly clear, they ought not be put to farther ex- 
pence. The caſes which have been referred to in ſupport of 
the rule, are caſes of conſtruction upon the words of charters, 
and may therefore be laid out of our conſideration ; where 
the words are plain, they muſt be conformed to; where, in- 
deed, they have been doubtful, we have had recourſe to the 
reaſon of the thing to turn the balance in the conſtruction of 
them. But that is not to be carried any further than where 
ſome doubt may fairly be raiſed on the meaning of words 
uſed in a charter. Now here it was properly admitted, that 
the king might grant a charter, giving power to a leſs num- 
ber than the majority of a definite body to elect ; that, there- 
fore, puts an end to the queſtion; for this being a borough 
by preſcription, without any charter, we are to tranlcribe 
the law and conſtitution of the corporation from the ulage 
only. It is ſaid, that the uſage does not go far back. 
know not how far that argument was intended to be purſued, 
The inſtances brought forward, are got indeed very * 
£44 U 
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reſs of but mg by any other evidence, they are con- 
oroughduſive. e can preſcribe no other conſtitution for the bo- 

corder, i rough, than that which the uſage points out, which is evi- 
s been WY dence that the original charter of incorporation warranted 
f free. this mode of election. The rule, therefore, muſt be diſ- 

by the charged; and as the party who applied for it kept back the 

out of WI evidence of the uſage with which he might have been fur- 
or and niſhed from the books of the corporation, the rule ought to 
the de- ¶ be diſcharged with coſts. GROs R, J. In the caſe of the Bas v. | 
tances, WW Fellringer, we determined againſt the uſage, becauſe the words | 
a leſs of the charter were clear; and for the {ame reaſon we mult 

ections &termine with the uſage here, becauſe that being the only | 
« their evidence before us of what the charter was, and it being all 
of the one way, we muſt conclude, that the words of the charter | 
 exiſt- ere ſuch as the uſage points to. LAWRENC RE, J. If this | 
tice by information were to be granted, it would anſwer no other | 
ng ca- purpoſe than that of putting the parties to great additional | 
ted by WW expence; for all the evidence being one way, the jury could 1 
e other not do otherwiſe than find a verdict for the defendant; or if | 
it was a ſpecial verdiẽt were found, the Court muſt give the ſame | 
er, re- udgment. And as to the ſuppoſed miſchief likely to enſue | 
rity of WW hom leſſening the number of the corporation, it may caſily 

a great be remedied by applying to this Court for a mandamus to com- | 
ich by del the corporation to elect the proper number of their body. | 
of the —Rule diſcharged with coſts. | 
ze Was Where a charter directs an election to be by the majority Rex 2. Grin, | 
4 of a WW © the whole number of ſubſiſting burgeſſes, an election by capital Burgets || 
t pre- de minor part of them is void. — This caſe came before the ee | | 
rea- Court upon a very long ſpecial verdict upon an information, Wight, Ea. Ter. | 
ablo« and the argument turned upon theſe two iſſues, viz. 1ſt, 10 Geo. 3. B. R. | | 
s have BN © /hether the defendant was duly elected?“ and 2dly, & II he- 5 57-2598 i | 
eſtion * ther John Leigh was mayor, at the time when the defendant 

r ex- * was elected? The clauſe in the charter which direCts the 

ort of mode of electing a mayor, is expreſſed in the following 

arters, words: Quad major et undecim capitalium burgenſium burgi 

where * preditti pro tempore exiſten vel major pars EORUM (quorum 

e in- © majorem burgi preditti pro tempore exiſten” unum eſſe volu- 

to the * mus) de tempore in tempus perpetuis futuris temporibus imper- 

ion of getuu m, poteſtatem et aunctoritatem habeant et habebunt, an- 

where * nuatim ct quolibet anno, in fœſto Sancti Mathæi Apoſtoli, in 

words © Guildhall burgi prædicti ſeſe aſſemblandi et congregandi 

J, that * & ibidem continuandi quouſgue ii vel EORUM major pars 

num- " BIDEM ADTUNC aſſemblat' eligerent, & nommaverint 

there- * mum mejorem, de ſemetipſis, pro anno ſeguen'; et quod eli- 

r ough gere et nominare ibidem poſſint et valeant unum de ſeiplis 941 

lcribe * erit major burgi pred” pro uno ann? integro ex tunc prox” ſe- 

uſage * quen” et deinde. quouſque ipſe vel aliguis alius burgens de burgo 

k. | * predifto ad officium illud debito modo ele? prefef* et jurat” 

rſued, * fuorit ; quodgue ille, poſiquam ſic ut prefertur elec? et nom!- 

cieni. * nat" fuerit in majorew burgi prædicti, antequam ad officium 

bu! : 3 A 2 * ud 
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« illud exequend' admittatur, ſacriim corporal” ſuper ſanun 
« Dei Evangelium annuatim in die luna prox” poſt pred 
« feſtum ſc: Mathæi Apoſtoli, coram ultimo majore predeceſſore 
« ſus adhunc pro tempore exiſten', aut in abſencia ejuſdem mas 
« joris, coram burgenſibus burgi prædicti qui tunc preſentes 
« fuerint vel majori parte eundem pro tempore exiſlen', ad offi. 
cium illud rectè ben? et fideliter in omnibus offictum illud tan- 
« gen” exequend” præſtabit; et poſt hufuſmodi ſacrũm ſicut pre- 
« fertur prefiit”, officium majoris burgs prædicti pro uns ann 
integro tunc prox” ſequen ſuſcipiat et exequt valeat et peſſit. 
Then follows a clauſe, that upon the death or amotion of a 
mayor, the burgeſſes, for the“ Time being, or the major 
« part of them, may elect unum alium de ſeipſit, in tempore 
« convenien” paſtguam ipſe fic obierit vel ab officio ſus amot' fue- 
« rit;” who is to hold during the reſidue of the year, and 
„to be {worn in forma prædicta. The ſpecial verdict find 
the whole proceedings (at length) of an information in na- 
ture of quo warrants againſt John Leigh, who preſided as 
mayor at the election of the defendant into the office of cap.- 
tal burgeſs; and the judgment agarmſt the ſaid Fohn Leigh 
thereupon. It alſo finds, that on the the iſt of September, 
17 50, and continually from thence until, and upon, the 9th 
of April, 1760, there were, and exiſted, eleyen chief bur- 
=_ of the ſaid borough, namely, Benjamin Leigh, Henry 

alme t, Barnabas Eveleigh, John Leigh, Thomas Lord Holmes, 
Maurice Bockland, George Bockland, Robert IVarner, Dennis 
Clarke, Charles Holmes, and Thomas Throughear ; and that 
upon the 21ſt day of September, 1759, the ſaid day being 
the feaſt of St. Matthew, the apoſtle, in that year, the ſaw 
Benjamin Leigh, the then mavor of the ſaid borongh, and 
three of the ſaid chief burgeſſes of the ſaid borough, namely, 
Henry Holmes, Barnabas Eveleigh, and Jahn Leigh, only, 
then being the minor part of the then chief burgeſles of the 
faid borough, aſlembled themſelves together at the guildhai: 
of the ſaxl borough, in order to elect a mayor of. the lai 
borough for the year then next enſuing; and being 10 aſſem. 
bled, did then and there, in the abſence of the other cut 
burgeſſes of the ſaid borough, being ſeven in number, namely, 
Thomas Lord Holmes, Maurice Bockland, George Backland, 
Rebert Warner, Dennis Clarke, Charles Holmes, and Thema: 
Throughear, chooſe and elect the ſaid Fohn Leigh, then being 
2 chief burgeſs of the ſaid borough, into the office ot mayor 
of the ſaid borongh for the year then next enſuing; The 
verdict finds, that the ſaid Fohn Leigh, being ſo elected as 
aforeſaid, did afterwards take the oath of office; and took 
upon himſelf to execute the office of mavor of the ſaid bo- 
rough. The jurors further find, that the ſaid Jabm Leig”. 
being ſo choſen and ſworn into the office of mayor, and ac! 
ing and attending as mayor, togecher with five other cluet 
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ind aſſembled together in the guildhall, in order to elect a 
chief burgeſs in the room of James Blake, then dead; there 
teing then five other chief _—_— not preſent at the ſaid 
meeting. That at that time (of the ſaid laſt meeting) no one 
of the eleven chief burgeſſes then exiſting was an inhabitant 
of the borough; and that no one of the jaid five chief bur- 
zeſſes not preſent at the ſaid meeting, was then within the 
laid borough. They find that notice in w—_— « To meet 
* on the ſaid 7th of April, to elect a capital burgeſs in the 
room of James Blake,” was left at the dwelling-houſe of 
wo who did reſide in the ifland, but not in the borough ; and 
that two others dwelt within the ifland, but not within the 
borough ; but no notice was leſt at their houſes, nor were 
they then in the iſland. That from the year 1743, to the 
ime of finding the verdict, the method of giving notice © To 
* aſſemble” (except upon a charter or preicriptive day), 
hath been and is, To deliver or leave a notice in writing 
* for each reſpective chief burgeſs then living in the Iſle of 
* Wight, although not within the borough ; except ſuch 
chief burgeſſes as eſpouſed the intereſt of Mr. Holmes nd 
Mr. Leigh, being the major part of the chief burgeſſcs.“ 
They find, that fix chief burgeſſes, ſo aſſembled on the 7th 
of April, 2760, elected the — Grimes into the office 
of free burgeſs in the room of Blake, and that ns other 
mtice was given, except as abovementioned, — The CourT, 
after hearing two arguments, unanimouſly gave judgment 
for the king againſt the defendant.—An obfection having 
been made, by the proſecutor's counſel, to the election of 
fie defendant Grimes into the office of a capital burgeſs 
in the room of Blake, „ For want of due notice of 
* ſuch election being given to the eleCtors;”” THEY HELD 
ite objeCtion to be tufhciently anſwered by its being found, 
That no one of them was then resident within the 
* borough,” For, if they were not within ſummons, it 
was c not neceſſary to ſummon thein.”-—Secondly, a queſ- 
don having been made, Whether the ſpecial verdict found 
* on the information againſt Fohn Leigh, for uſurping the 
* office of mayor, and the judgment given thereupon againſt 
* him, were evidence in the preſent cauſe againſt Grimes, for 
* uſurping the office of capital burgeſs; and to what degree it 
* ought to be allowed?” THEY HELD it to be admiſſible, but 
not concluſive (1).— Thirdly, THEY HELD that Jahn Leigh's 
tletion to his mayoralty was not purſuant to the directions 
given by the charter, for the election of a mayor; it having 
been made by four only of the electors, when there were 
tleven exiſting. "The reaſonable conſtruction of the charter 
uey held to be, that the mayor, and the major part of the 
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ſubſiſting burgeſſes muſt meet; the directions of the charter 
are, “ That the mayor and eleven burgeſſes, vel major pars 
« eorum, are to meet, in order to proceed to ſuch election.“ 
After the major part of the ſubſiſting number are ſo aſſembled 
together, then, indeed, the major part of thoſe who are {6 
aſlembled, are to elect and nominate; and the majority 
amongſt thoſe ſo aſſembled, involves the whole number; 
who are all bound by the determination of the majority of 
ſuch a meeting. But here the mayor, and a major part of 
the ſubſiſting burgeſſes did not meet. For, at the time of Je 
Leigh's election to the office of mayor, there were eleven 
chief burgeſſes ſubliſting ; and the meeting at which he was 
elected, was compoſed of the minor part of them, namely, 
Benjamin Leigh, the then mayor, and three of the others; 
being only tour in all; whereas, the whole number was ele- 
ven, of whom ſeven were abſent, Judgment for the king. 
So in this caſe, upon ſhewing cauſe why an information 
in nature of a quo warrants ſhould not be granted againſt the 
defendant, ro ſhew by what authority he claimed to exerciſe 
the office of mayor of the borough of Portſmouth, the con- 
ſtitution of the borough, as far as reſpected this queſtion, 
was admitted on both ſides to be as follows : that the corpo- 
ration was a corporation by preſcription, and alſo by charter 
of Car. 1, and conſiſted of a mayor, twelve aldermen, and 
an indefinite number of burgeſſes, and the mode of electing 
the mayor, as preſcribed by the charter, was as follows: 
that the mayor, aldermen, and burgeſles, or the greater part 
of them, ſhould trom time to time have a power of aſſem- 
bling themſelves, or the greater part of them, at „and 
ſhould there continue till they or the greater part then, 
then there aſſembled, ſhould chooſe one of the aldermen to 
be mayor.— The election of the defendant was by a majo- 
rity of the mayor, aldermen, and burgeſſes aſſembled, but the 
the mayor, aldermen, and burgeſſes ſo aſſembled, did not 
conſtitute a majority of the whole corporation. I RE 
QUESTION was, Whether upon the true conſtruQion of the 
words of the charter, a majority of the mayor, aldermen, 
and burgeſſes only, who were aſſembled, or whether a ma- 
jority ot the major part of the whole corporate body, ought 
to concur in the election? Lord MANSFIELD, In this cor- 
poration there are an indefinite number of freemen, and it 1s 
a corporation in which honorary freemen may be made.— 
It is in the nature of all corporations to do corporate acts, 
and where the power of doing them is not ſpecially delegated 
to a particular number, the general mode is for the membets 
to meet on tne charter days, and the major part who are 
preſent do the act. But where there is a ſelect body it 1s 3 
difterent ings ior there it is a ſpecial appointment. Sup- 
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exſe is of great force, not that uſage can overturn the clear 
words of a charter; but if they are doubttul, the uſage un- 
der the charter will tend to explain the meaning of them; 
epecially in a caſe like this, where, before the charter, the 
coporation conſiſted of an indefinite number of burgeſles by 
preſcription, and where the charter itſelt added no new mem- 
bers, but only incorporated the old ones. As rox, J. In the 
aſe of an indefinite number of burgeſſes as there are in 
his corporation, I cannot conceive that the charter meant a 
majority of that indefinite number ſhould be preſent; the 
uſage anterior to the charter of Car. 1. cannot alter the 
charter, but it will guide the conſtruction in a caſe where it 
does not plainly appear that the charter meant to vary ſuch 
former uſage. WILLESs, J and Asunuksr, J. concurred. 
—Pex CuR1aMm, If the parties are deſirous to try the 
queſtion, it ought to be put upon the record, and on the trial 
the uſage will be found. — Rule abſolute. 
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On the trial of the above information, the jury found a Rex v. Monday, 


hecial verdict, the material facts of which were as follows: 


the mayor, burgeſſes, and inhabitants of Portſmouth, were 
declared to be incorporated by the name of the mayor, 
* adermen, and burgeſſes of the ſaid borough, and were 
*to conſiſt of a mayor, twelve aldermen, &c. ; that after 
« nominating the firſt mayor and twelve aldermen, the char- 
ter — for the | wk election of the mayor and 
* aldermen as follows: that the mayor, aldermen, and bur- 
geſſes for the time being, or the greater part of them, from 
* time to time may, and ſhall, have power and authority 
early, on every Monday ſeven'night, before the feaſt of 
* dt. Michael the Archangel, to aſſemble themſelves together, 
vor the greater part of them, at the guildhall, &c. and to 
continue there till they, ar ibe greater part of them then 
and there aſſembled, ſhall name and elect one of the alder- 
* men of the borough, &c. to be mayor ot the ſaid bo- 
* rough. That if at any time it ſhould ſo happen that 
* any one or more of the aldermen of the ſaid borough for 
* the time being, ſhould die or be removed, that then and fo 
* often it ſhould be lawful for the mayor, and the re/t of the 
* aldermen for the time being, or the greater part of them, to 
* elect or prefer one or more others of the burgeſſes of the 
"ſaid borough for the time being, to be an alderman or 
* aldermen of the ſaid borough, &c. The ſpecial verdict 
hen ſtatell, that from the time of the granting and accept- 
nce of the ſaid charter, whenſoever it has happened that 
ay alderman hath died or been removed, the mayor and all 
ae other aldermen, or the major part of them, have aſſembled 
emſelyes together, &c. and have concurred, and have uſed 
been accuſtomed to concur in ſuch election. — I hat on 

3 44 the 


| , w Geo. 3 BR. 
* That by a charter made in the 13th year of C barles the Firſt, \/ oy - 
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the za of May, 1775, there was only a mayor, viz, Phil 
Varls, and five aldermen, viz, Sir Ed. Hawke, John Carter, 
Ed. Linzie, T. White, and M. White, and no more, the 
ſeven remaining othcers being vacant by death; that on the 
faid 3d day of May, 1775, Philip Varlo, John Carter, EA 
Linzie, T. White, and N. White (the ſaid Sir Ed. Hawks 
being abſent, and reſiding without the reach of ſummons), 
aſſembled themſclves at the guildhall, for the purpoſe oi 
electing ſeven burgeſſes to fill up the vacancies; that pre. 
vious to any — being had, J. Carter, 1. II hite, and 
N. Il bite, proteſted againſt the meeting, that Yar/ the 
mayor called on Carter and the two Whites to nominate pro- 
per perſons to fill up the vacancies, which they then omitted 
to do; that thereupon Varl the mayor, and E. Linzie deli- 


vered in a liſt of ſeven perſons, of whuch the defendant, | 


Monday, who was duly qualified, was one; that two, viz. 
Varlo, the mayor, and Linzie, one of the a.dermen, ſo met, 
elected thoſe ſeven, but that the other three aldermen, viz. 
Carter and the two Hhites, proteſted and voted againſt them, 
that Monday was placed firſt on the liſt, as being the pro- 
pereſt perſon to be ſenior aldermen ; that then Carter and the 
two Mhites, delivered in a liſt of ſeven other buryeſſes, upon 
which Varl and Linzie made an objection to three of them 
for not having taken the ſacrament, and to three others for 
non-reſidence, both which grounds of objection were known 


to Carter and the two I/htites at the time of the election; 


that in other reſpects the above fix perſons were all duly 
qualified, and that Goodwin, who was the ſeventh, was qua- 
lifted in every reſpect whatſoever: Lord MansFiELD, 
The general queſtion is, WHETHER the defendant Man- 
day, was duly elected an alderman ? which depends upon 
two particular queſtions: iſt, Whether the aſſembly was 
duly conſtituted according to the directions of the charter, 
for the purpoſe of an election? 2dly, If it were, whether the 
body ſo aſſembled have proceeded duly and regularly to the 
election of the defendant? As to the firſt it has been argued 
on both ſides, that a majority of the mayor and aldermen for 
the time being, are ſufficient to conſtitute the aſſembly, though 
they do not make a majority of the whole corporate body 
appointed by the charter. I will take it for granted, that a 
majority of the mayor and ald:rmen for the time being, were 
ſufficient to conſtitue the corporate aſſembly; and the tact 
found by the ſpecial verdict is, that the majority of thoſe in 
being did meet; when the aſſembly are duly met, | take it to 
be clear law, that the corporate act may be dune by the ma- 
jority of thoſe who have once — con ituted the 


meeting. The remaining queſtion is, Whether the defend- | 
ant was duly choſen by a majority of the perſons ſo aſſem- 
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nembers of parliament, verderors, corporators, &c. and dif- 
krent queſtions may ariſe out of each, therefore they muſt 
aut be confounded together, and the preſent caſe muſt ſtand 
won its own circumſtances : upon the election of a mem- 
ter of parliament, or a verderor, where the electors . 
noceed to an election, becauſe they cannot {top for that day, 
ir defer it to another time, there muſt be a candidate or ca- 
Adites; and in that caſe there is no way of defeating the 
gection of one candidate propoſed but by voting for an- 
ither : but in the bufineſs of corporations it is a different 
hing: this is a motion in the ſhape and under the nature of 
z propoſal, made to the body by the mayor, who is the pre- 
fling officer, with the concurrence of one of the aldermen ; 
but the eſſential part is, that it is made by the mayor, and 
e propoſes ſeven perſons together in one liſt, to fill up ſeven 
ncancies. The queſtion put upon theſe ſeven perſons fo 
mopoled, is not, which of them ſhall be elected alderman, 
ut whether the ſeven ſhall be aldermen ? the only anſwer to 
e given to ſuch a queſtion is yes or 1. Suppoſe he had put 
It upon one individual; „I propoſe FJ. S. is it your pleaſure 
that J. S. ſhall be choſen alderman **” the anſwer muſt have 
een yes or ud. It is not a queſtion which of two candidates 
ſhall be propoſed; but whether theſe ſeven perſons ſo pro- 
poſed thould be choſen: upon that motion, there is a majority 
zgainſt them both in ſubſtance and form; which makes an end 
the whole, and renders it unnecetlary to 17 into the reſt 
of the caſe: but I will juſt obſerve upon it. What ſort of an 
election is this, where the mayor propoſes ſeven perſons at 
once? The electors might be inclined to vote for one, two, or 
tire of them, and againſt the others; theretore they ought to 
tare been put up in a regular way, and polled for one by 
one, and yes or ns ſaid to the propoſal of each reſpectively. 
Now, in this caſe, what have the majority in fact done? 
they have voted for one, who is clearly well qualified and 
duly choſtn : ſo, indeed, are three more, to whom, in fact, 
there was no ſolid objeCtion ; for non-relidence is no objec- 
tion under this charter: if the doctrine of non-refidence were 
to obtain, it would be of very extenſive conſequence indeed, 
and, perhaps, ſhake the conſtitution of half the boroughs in 
the kingdom. It is true, in ſome boroughs reſidence is a pre- 
dent qualification; in fifty others it is not. Here it is not 
4 precedent qualification tor a burgeſs to be elected an alder- 
man, all the charter requires is, that after he is elected he 
mall be reſident. As to the objection to the three others, 
decauſe they had not taken the ſacrament according to the 
ties of the church of England; I incline to think—that the 
lat, 5 Ges. 1. c. C. operates rather as a protection to the 
poſſeſſion, and as a bar to the remedy. If a man under this 
Sability has been in poſſeſſion x months, there ſhall be — 
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remedy to turn him out; this title ſhall not afterward; be te ſever: 
queſtioned on that ground: it is ſimilar to the rule laid down luſtings. 
by this Court in reſpect af informations, where the party eurnabl 
has been in poſſeſhon twenty years. But if this objection i; WM commifſ 
made recently before any poſſeſhon ; as ſuppoſe the parry Wi feritt 's 
upon being refuſed to be iworn in, was to apply for a nan- Wl veſtion 
adams, and the anſwer on the application thould be, that e ant was 
ground of refuſal was becauſe he had not taken the ſactu- be office 
ment, I ſhould think it a ſufficient objection; it is the poſ- cearly 1 
ſeſſion only that is protected, and that, not till after the ex- « addref 
pirztion of ſix months: the object of the act was to leflen the 6 a prot 
rigour of the ſtat, 13 Car. 2. made in warmer times, and te — 


that has gone a great way.-Upon the whole, the election 
of the detendant cannot be ſupported, for there are clearly 
four of the other liſt duly elected: his poſſeſſion, thei tore, 
is both againſt their right, and againſt the opinion of the 
majority. PEN Cur.—ſudgment pro rege. 

And a perſon who has not taken the ſacrament within 
a wwelyemonth preceding the election, according to the tat, 


himſelf any office or place, concerning the government of 


was an action of debt for a penalty of 600/. on a by-law, 
brought by the chamberlain of London, in the fherift's 
court, againſt the defendant, for not accepting the office of 
ſheriff; the defendant by way of plea ſtated, that he was a 
diſſenter from the church of England, and had always at- 
tended the adminiſtration of the ſacrament according to tle 
forms of his own religion, and that he could not, in con- 


any corporation to which he may have been clected.— This 
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ſcience, receive it according to the rites of the church of Eng- uon. 

land: the plaintiff in his replication ſet forth the ſtat, 5 Ges. 1. lummo 
c. b. ſ. 1. for quieting and eſtabliſhing corporations (2): to this notice, 
replication the defendant demurred, and the plaintiff joined in FIELD 
demurrer : on argument in the ſheriff 's court, judgment was (valid 
given on che demurrer for the plaintiff: the defendant then ven | 
brought a writ of error-returnable in the court of huſtings mons. 
of Common Pleas, in the city of London, ani the judgment o the 
was athrmed by that court. Afterwards the defendant ob- nethod 
tained a ſpecial commiſſion of errors, directed to Sir Jon ance, 
Files, Cu. J. C. B. Sir Thomas Parker, CH. BAR. Foſter, uce m 
J. B. R. Bathhurſt, J. C. B. and / met, J. B. R. who atter within 
three ſolemn arguments before them, unanimouſly reverſed aw 
dd Ti 
— = — not be 
4 0 unleſs | 
(1) By the tat. 13 Cay. 2. f. 2. c. 1. ſ. 12. No perſon is to be elected into any ot. . T 
fice who ſhall not, within one year b. tore his election. have received the ſactament 1 | 
of the Lord's ſupper, and in default thereof the election is declared void. We Tu. 
(2) By this Rat, of 5 Cee. 1.c. 6. Perſons who have not taken the ſacrament there i 
within a year, are contizmed in their offices if they be not removes or proſecuted te die 
within Gx months, ” 
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te ſeveral judgments of the ſheriff's court and the court of 
tings. — The plaintiff afterwards brought a writ of error 
urnable in parliament, where the judgment given by the 
ommiſoners* delegates, reverſing the judgments given by the 
heritf's court and the court of huſtings, was afirmed,— I he 
queſtion on all theſe proceedings was, Whether the defend- 


ut was liable to the penalty ot the by-law, or could ſerve 


he office? And from the ultimate deciſion thereon it is now 
early ſettled, „ that the ſtatute of 13 Car. 2. is not only 
« addreſſed to the elected, and a prohibition "_ them, but 
6 a prohibition laid down to the electors if they have no- 
tie that the legiflature has commanded them not to 
« chooſe a non-conformiſt, becauſe he ought not to be 
* truſted, and that a party elected by refuſuig to take the 
$ ſacrament, negatives the election.“ 

No election in corporations made by ſurprize on a by- 
ky, can be valid. —'T his was originally a borough by pre- 
enption, and afterwards obtained a charter. Ihe charter pre- 
ended no particular place of election, but the uſual place was 
he guildhall; and the uſual notice was by the ringing of a bell, 
which uſed to ring at eight o'clock, at nine o'clock, and then 
toll from ten o'clock till the time ot meeting. But the 
dection now in queſtion was not made at the guildhall, but 
tan inn, within the town; and was upon a by-day, and 
without the uſual notice; for, no bell was ever rung at all, 
won the occaſion. But all the electors who were entitled 
o notice, had perſonal notice of this meeting at the inn, and 
of the buſineſs to be tranſacted art it; and all the electors 
were preſent, except two, and were unanimous in the elec- 
uon. The two abſent electors did not live within reach of 
ſummons ; and therefore, it was ſaid, they had no right to 
wtice, nor had any thing to do in this matter. Lord \IaNs- 
FIELD, Nothing is more certain, than that there can not exiſt 
ivald election upon a by-day, by ſurprize. Notice muit be 
wen to every member who is within the limits ot ſum- 
ons. And perſonal ſummons muſt allow reatonable time 
o the perſon ſummoned—But this is only where no other 
nethod of ſummons or notice is citabliſhed; as, for in— 
lance, by a bell, a horn, &c. Here, by the uſage, the na- 
ice muſt be given by perſonal ſummons to thoſe who are 
within the limits of the borough. But that is only part of tl: 
ual notice; there mult alſo be a bell rung at eight and nine, 
ad then to toll from ten to the time of meeting. This can- 
not be diſpenſed with ; it is neceſſary to be complied with, 
ulels every ſingle member be preſent, and contents to waive 
n. The wart of it vacates the election. THEREFORE, 
the rule adapted and agreed to by the Court was, that where 
"ere is an uſual method of notice, that uſual method cannot 


& diſpenſed with, nor can the election be good without 
complying 
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complying with it, unleſs all the perſons who have a nabe © office! 
to notice are actually ſummoned and agree. 0.“ 
A corporate officer, elected under a mandamus, muſt be (worn ae was 
in before the officer preſiding at ſuch election.ä— This was i © he co 
information in the nature of 9% warrants, to ſhew by what ne. 
authority he exerciſed the office of bailiff of Malden. His plea dat! 
ſet forth letters patent of incorporation 1 & 2 Ph. & Man; that ! 
which directs, that the two bailiffs ſhould be annually ele&-.WM © befor: 
on the Friday next after the Epiphany: at which the bailif chen 
for the preceding year have preſided. That on Friday, 6 b. . f'r Cur 
no election was made of bailiffs; and that thereupon, on the yas no 
day next after it, divers of the then aldermen and head-bur- If a ce 
geſſes, in purſuance of the ſtatute in ſuch cafe provided, du vs tw 
aſſemble together for the election of two bailitfs: at which nidn in 
meeting he, the ſaid Charles Malden (the defendant himſelf ) Kenda. 
did preſide; having a right to vote, and being then the neareſt This co 
then preſent in place and office to the bailiffs of the ſaid bo- « hic 
rough, and no bailiffs of the ſaid borough for the preceding be cha 
year being then preſent. Then he ſhews his election at this ſtatec 
meeting. And that after his ſaid election, and before ad- cho 
miſhon, he did, at the ſame meeting take his oath before Malden 
Jana Malden, William Smart, and Fohn Edwick, then and peided 
there being three other ſenior aldermen, and the only alder calleCtiy 
men who were preſent at that meeting. The king's coroner full, cor 
and attorney rephed fix feveral matters: and, in his reply, burgeſie 
took ſeveral iſſues: one of which was,“ That Jonas Malden hl © the d 
« William Smart, and Jahn Edwick, were not, nor was any deen 
« of them next in place and office to the bailiffs.” The d- Lethe 
fendant rejoined, that Janas Malden, before whom (togethe! vas tw 
with William Smart and Fohn Edwick he, the defendant, hl *ud—V 
took rhe ſaid oath, was the neareſt then preſent, in place and * prefic 
office, to the bailiffs of the ſaid borough, except him, the {aid half, 
Charles Malden, who was the neareſt then preſent, and wh wunder 
prefided at the faid meeting, and who was elected to be one Wy or. 
of the bailiffs. The king's coroner and attorney demurred to The 
this rejoinder : and one of his cauſes of demurrer was, That verran; 
the ſaid Charles Malden ought to have taken his oath before por 
ſuch officer or perſon as pygfided at the election. The de- few b 
fendant having joined in demurrer, it was argued for him. Maden 
Bur Tae Cour agreed that the defendant was not properly (ueltion 
ſworn in before the preſiding officer, which is abſolutely ne- which \ 
ceſſary where the election is made under the ſtatute of 11 © the | 
Geo. 1. c. 4. And Mr. Juſtice As rox cited Rex v. N ® new 
Trin. 1741, 14 & 15 Geo. 2. B. R. In which caſe the Court bund, 
held, that the fourth clauſe of that act (which relates to ncht x 
ſwearing-in upon elections made under the ſtatute), is ge- trrd % 
neral and poſitive (without any exceptions or reſtrictions den 
« that the officer ſhall take the oath or oaths by law required char. 
« at the time of his admiſſion into ſuch office, before ſuch ___ 
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« officer as ſhall preſide at ſuch election in purſuance of the 
# 2,” There, the Court did not, nor well could (as that 
af was circumfſtanced), enter into a queſtion—*« Whether 
he could be ſworn in before himſelf ?” Neither, indeed, 
$ it necellary to determine it here; becauſe it is not alleged 
that he was ſworn in before himſelf :” It is only alleged 


I * that he did, at the fame meeting, take his corporal oath 


before Jonas Malden, William Smart, and Fohn ZEdwick, 

then and there being three other ſenior aldermen, &c.“ 

pr Cur. unanimouſſy.— Judgment pro rege: (becauſe there 

vis no proper {wearing-in). 

If a corporation chooſe only one bailiff where the charter di- Rex v Smart, 


Ter. 


3 


N * 2 : : Tr. 
ects two, the one alone cannot act. This was upon an inform- g 7, I B. R 


nn in nature of quo warrants to ſhew by what authority the 4 Bur. 2441. 
&fendant exerciſed the office of an alderman of Malden.— 
This corporation conſiſted of three integral parts; the firſt 
of which was not a mayor, or a ſingle bailiff, but two bailiffs. 
The charter directed the time and manner of their election, 
i ſtated in the laſt cafe. The preſent defendant, Mr. Smart, 
rs choſen an alderman at a corporate meeting, where Fonas 
Malden and this Charles Malden (who was afterwards ouſted) 
jeided as bailiffs. He was chofen by a majority of the 
olle&tive body, then preſent. The whole corporation, when 
ful, conſiſts of two bailiffs, ſix aldermen, and eighteen head- 
urgeſſes, —The queſtion was: Whether the election of 
* the defendant was legal; ſince a judgment of ouſter had 
deen given againſt Charles Malden, who preſided at it, to- 
* gether with Jonas Malden, the other bailiff?“ — The caſe 
ns twice argued: After which lord MaxsFiELD ſhortly 
ad—We are of opinion, “ that two bailiffs are neceſſary as 
preſiding officers.” If the corporation had choſen but one 
lf, there had been no head-officer at all. There is no 
onlidering them in any other light, than if they had been a 
wyor,— Judgment for the crown. 
Ihe Court will grant a new trial in an information gu Rex v. Jonas 


wrranto if the queſtion has never been fully before the jury. 1 


Upon an information in the nature of que warrants, to $ Geo. 3. B. R. 


bew by what authority the defendant claimed to be bailiff of 4 Bur. 2135. 
Malden, There were, in all, five iflues (1): and the preſent 
(eltion turned upon the third, fourth, and fifth iſſues; 
wich were found for the proſecutor, ſubje& to the opinion 
if the Court. The counſel for the proſecutor argued, that 
new trial ought to be granted, there being ſuthcient iſſues 
ound, and now before the Court, upon which the Court 
ght proceed to give judgment againſt the defendant.— T 
ird ifue was upon his being duly elected, via. Whether 
the aldermen and head- burgeſſes afſembled the day after the 
Charter-day did elect him?” which was directed and found 


AR 


(1) See the cafe of Charles M. Iles, ante. 


againſt 
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againſt the defendant. On this iſſue, the firſt objection wat 
That there was not a ſuſſicient number of aldermen ; two 6 
them not being aldermen at the time of his election: a» 
thoſe two appeared upon the evidence not to be aldermen 
for there was no preſiding officer at their eleCtion.--7; 
fourth iſſue, upon the ſwearing, was alſo a material iflue, viz 
« Whether Smart and EXdawick, before whom he took the 
«© oath, were aldermen ?” The jury have found “ that the 
« were not.” — The judge admitted evidence. to be read of 
the entry of their election to be aldermen; and held it to be 
void. They object, © that he ought not to have admitted it 
« and that it was not ſufficient evidence.” This entry en 
tirely cut up the title they had inſiſted upon by their plea 
For it proved, “ that no bailiff was preſent at their election. 
And this fourth ifſue applies to the third iſiue, as it ſhews 
that he was not duly elected; they not being aldermen at 
„ the time of his clection.” The fifth iſſue was, „ That 
Jonas Malden was not bailiff:” Which, they ſaid, was a 
ſubſtantial iſſue, and ought to have been fully and com plcteh 
proved.—Lord MansriErDb, It appears by the report, tha 
there were but two objections made at the trial of this cauſe 
and two queſtions ſtarted, viz. © Whether the fſwearin 
could be before the three aldermen ?” and, 2dly, “ Whe 
ther Edwick and Smart were aldermen, for the purpoſes of 
« ſwearing him in?” And it was then agreed by the counſel 
to be put upon that foot. But the whole of the litigation as 
to the two aldermen was immaterial : for, they had nothing 
to do with it.—The election and the ſwearing are diſtinct 
matters. — The fwearing is not involved in the iſſue concem 
ing the election. The fifth iſſue is only conſequential. . 
the caſe of the King v. Roger Philips, 1 Burr. 222. the elec- 
tion under the preſiding ofhcer could not be gone into: {or 
he had not alleged that he was ſworn in that manner.—At 
the trial of the preſent cauſe, the election was not at all ob- 
jected to, upon the foot that has been now inſiſted c. 
Why was he not duly elected? It is now faid—* hecaule 
© two of the electors were not aldermen.” But nothing 
was laid before the Court at the trial, how many aldermen 
were neceflary to be preſent; or how many were actually 
preſent. It is not ſhewn on the evidence, that there was n 

a majority of the aldermen preſent. lt is not to be taken tor 
granted, that the ſwearing before Charles Malden, as pre- 
hiding officer, could have been given in evidence upon the 
fifth iſſue. But, however (ſtripped of the pleading), the 
queſtion has never been before the jury: and the matter Þ 
now brought improperly before the Court.—In the cate d 
Philips, the defendant alleged a ſwearing, which was note 
in fact, true: and the finding and direction, in that calc, were 
both right. Therefore they could not properly move for 4 
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dender. The Court thought, that ſetting aſide the verdicts, 


10 

; A nd giving the defendant liberty to amend his plea, was a 
ion: 2» berer method: and that method was accordingly there taken. 
dermen f we grant a new trial here, they will have it in their power 
n.--7 :pply for an amendment or not, as they think proper.—If 


due, vie wearing was, in fact, an improper ſwearing, that will 
took th npear upon the record: and judgment could not, in ſuch 
that the ate, be for him; becauſe his title would appear to be a de- 


4 
FF) 


read i dive one.—Therefore, let there be a new trial, without 
| it to be ats. Mr. Juſtice As rod faid, He could not conceive how 
itted ite third ifſue could be found againſt the defendant. Ho- 
ntry en ee it appear upon this record, © that Charles Malden and 
ir plea . Ina Malden were not the majority of the aldermen for 
lection. che time being?“ It does not appear but that they two 
t ſhews Were the only exiſting aldermen : and it does not appear but 
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tat the defendant was well elected. — The {wearing is a quite 


ferent matter from the election. The defendant is obliged 


5 ſhew a complete title: and he here concludes, that © fo 


* he had a good title.“ The king's coroner may traverſe al! 
de particulars, if he thinks fit: but if he does not, all that 
well pleaded by the defendant is admitted. — The defendant 
us here alleged, that he took the oaths before the preſiding 
der; though, indeed, he adds“ and before the two 
* others,” (who were not ſo).—On the fifth ifſue, which is 
wntequential, the proſecutor can not give in evidence defects 
title not mentioned in the pleadings. — Therefore, if the 
nue upon the election is found wrong, that iſſuc is alfo 
bund wrong.— Whether they will apply to amend or no, is 
0 part of the prefent conſideration : they may do as they 
nk proper. But I think we ought to ſet afide this verdict, 
ad grant a new trial.— The cafe of Philips, mayor of Car- 
tarthen, was not like this cafe. In Go/dxvyer's caſe (1), the fact 
the perſon preſiding being a good mayor, or only an ufur- 
Xt, was put in iſſue: and though the court did not give an 
aplicit opinion “ whether the preſiding of an officer de fatto 
* was ſuthcient to make a title in the detendant againſt the 
"crown,” yet if he had been an officer de fas (aud not a 
acre uſurper), they ſtrongly inclined, that the prefence of a 
wyor de facto recently proſecuted, and againſt whom judg- 
dent of ouſter had been obtained, would not be ſufſicient to 
Wthenticate the defendant's clection.—But I give no opinion 
"this point.—He thought that a fwearing before Charles 
Hallen, as preſiding ofhcer, could not be given in evidence 
a the laſt iſſue, as the pleadings now {tand.—Rule for a 
tral abſolute. 


Wa 


It was moved to ſet aſide a judgment of ouſter, which had Rex ©. D., 


KL. f nag X - - . Mayor of 
KC f d 5 * * + San. 1 ' 111 * * * = i 
n ſigned againſt the defendlant in this cauſe, by default, Winchelſea, 
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. be at any further expence in defending it; though, in fac 
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upon the foot of his colluſion with the proſecutor. 
parties, on whoſe behalf this motion was made, were eigb 
corporators, whoſe rights were dependent upon the right 6 
Dawes to be mayor; which right of his, they therefore deſire, 
to defend. Afhdavits were produced to prove that the mayo 
neither had been, nor was to be, at any expence in defendin 
his right to the mayoralty : notwithſtanding which, he ha 
diſcharged his attorney from acting any further on his behalf 
under a pretence, that being now doubtful about the validit 
of his title to the office of 1 * he had determined not td 


he never had been at any expence at all, but his expence 
had been undertaken to be paid, and ſome of them actual 
paid, by other perſons. THE Count thought the motion rea 
ſonable; and made a rule upon both the proſecutor and th 
defendant Daves, for them to ſhew cauſe why the judgraen 
of ouſter ſigned againſt the defendant ſhould not be ſet afide 
and alſo, why Thomas Orby Hunter, eſq. ſhould not be ad 


mitted to defend, in the name of, and for the ſaid defen tant 


he indemniſying the defendant from all coſts.—ArTFR ſhes 


ing cauſe againſt the rule, THE wHoLE Cour were clear, tha 
the corporation had ſuch an intereſt in the mayor's title t 
his office, and ſuch a connexion with it, and ſuch a right 
ſee it ſupported, if it was really a good one, that he ough 
not (as an honeſt man, or as a juſt corporator) to deſert an 
give it up, in prejudice to the rights of the corporation 
genera}, or of particular corporators, when he was offered 
complete indiſputable indemnification on the part of thoſe wit 
deſired to defend his right in order to ſupport their own 
Under theſe" circumſtances, they held that it was not in h 
power to give it up. They did not, indeed, think him oblige 
to maintain his own right at his own expence, merely t. 
ſupport the rights of thoſe who claimed under it; it he ent; 
really thought his title unſupportable, or found that the main 
taining of it would be too expenſive for him to bear : bu 
they were very clear that he ought not to be permitted! 
deſert it, either colluſiwely or voluntarily, when thoſe who! 
rights depended upon it were defirous of maintaining 
without any charge or expence to him.—Rule abſolute. 
The Court will not decide on the validity of the ecl-ction 0 
a corporate officer, if the queſtion is new or doubtſul, on 
rule to ſhew cauſe for an information in the nature of 9 
awarranto.— This was a rule to ſhew cauſe, why an informa 
tion in the nature of grzo warrants ſhould not be filed again 
the defendant, for taking upon himſelf the office ot 1 y0r 0 
the borough of Portſmouth. — The material circumſtandes d 
the caſe were theſe : By a charter of 3 Car. 1. the right © 
electing a mayor in this borough is veſted in the majority © 
the aldermen and burgeſſes. The aldermen are telle k 
number, and the mayor muſt be choſen from among the 
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ge is elected for a year, from Michaelmas to Michaelmas, 


1 nd * until one other of the aldermen ſhall be in due manner 

* « and form elected and ſworn mayor of the ſaid borough.” 

* * The method of electing the mayor is this: A lift is prepared 
Gaol 


if all the aldermen, except the mayor then in office. Each 
dector makes a mark, or ſcratch, againſt two names in this 
it; and the two aldermen who have the majority of ſuch 


je mayo 
ct endin 


h | - the N 
1 TY kratches, are put in nomination. Then the electors ballot 
 validi br thoſe two, and he who has the majority on the ballot, 


declared duly elected. The mayor is the returning officer 


d not te g 
m the election of members to ſerve in parliament. By the 


1 " tatute of 9 Ann. c. 20. ſect. 8. it is enacted, that no perſon 
5 xho hath been, or ſhall be, in any annual office to which it 


telongs to preſide at the election, and to make return, of 


"I wy uy member to ſerve in parliament, thall be capable of being 
udgraen dolen into the ſame office for the year enſuing; and where 
t re JPY! ſuch officer is to continue for a year, and until ſome 
eo aber perſon ſhall be choſen and ſworn in, if ſuch officer 
fen limb voluntarily and unlawfully obſtruct and prevent the 
n (hey oling another, he is to forfeit 100/. In September, 1777, 
ear, ale, © an alderman,” was choſen mayor, and ſerved the 
« title ee till Michaelmas, 1778, when Bliſel, “ then acting as 
right! m alderman,” was elected to ſucceed him, and ſworn into 


tie office. In the mean time, an information in the nature 


ie ough f f ö a 
a if qus varranto having been filed againſt Bliſl for exerciſing 


eſert an : C ; 
0 office of an alderman, iſſue was joined in that cauſe, 
ores al on the trial, a verdict found for the crown. Bliſſl then 
\ofs wh led for a new trial, but was refuſed (1), and judgment of 


alter was entered againſt him; which judgment, on a writ 


cir own . - ; 
terror in the houſe of lords, was affirmed. He continued, 


"tin hi | r l 

\ oblieel ever, ſtill to act as mayor, and, in September 1779, pre- 
\orcly t l as ſuch, at the election of a ſucceſſor, when Linzee was 
he eith 1 3 
5 » = / : 

ne man 1) In that cauſe there were fix i{Jues, but the material one was, whether H. 
ear: bu deen duly elected an alderman; and this, with three others, was found againſt 
nitted ! *. One of the points on the motion for a new trial was this In 1778, Bie 
*. who! adde Pie were put in nom nation at an election of aldermen. The aſſembiy 


& wied of the mayor / Linace/, and three aldermen; Pike was chamberlain of the 
ung ron, and the mayor objected to him as ineligible on that account, becauſe 
* auditors of the chambcrlain's accounts are aldermen, and he could not hold 


te. 
tion 0 Uifice in the exerciſe of which he would be liable to audit his own accounts, 
gc de three aldermen, however, voted for Pitez the mayor alone for Riel; but he 
ul, on m the aldermen that their votes were thrown away, and declared Blifſe/ duly 
e of gu ited, and ſwore him in. The anſwers given to the objection, juſt Rated, to 
in forma E eligibility were, 1. That, although the uſage ſince the charter of Car. 1. 
ente appoint the auditors from among the a dermen, there was no proviſion 
| 20100 charter rendering that neceſſary : and, before the charter, they had been 
navor 0 Mites choſen from the burgefles at large. 2. That if the two officers were 
ances 0 ele, then the acceptance or the higher of the two (that of alderman), 
- ht 0 1 5 vacvred the other. For this ſe veral authorities were cited, Can. Dig. Tit. 
T's A B. 6.) and the court were of opinion that the law was fo. —But it is now * 
Joruv C 13 this is not the criterion, but that, when two offices are incompat ble, 
wolye 1 T iequent acceptance of one vacates the other. See Milward v. Thuicher, AA. 


be then! 43-2 Term RS. $1 5 inſerted infra, under title Or iets. 


Hor. II. 3B re-choſen 


737 


Corporation. 


re-choſen ; but on the charter-day for fwearing in the ne: fade, 
mayor, Linzee did not attend, being adviſed (as he ſwore it fraudu 
his aſſidavit), that he was not duly elected. In conſequence muſt b 
of this, Blijel {till continued to act, till the 21ſt of October the fir 
1779, when the aldermen, having given him previous notice 4 Burr 
met and amoved him, by virtue of a power veſted in then a gentl 
by the charter, and elected Carter, another alderman, in li 20 grot 
place. Carter acted for ſome time, till, being adviſed tha the yea 
his election alſo was illegal, he obtained a mandamus to th : rear | 
aldermen and burgeſſes to proceed to the election of a to cc 
mayor. In obedience to this mandamus, an clection wa plicatio 
held on the 1oth of February, 1779, at which Carter pre ind ma 
ſided as ſenior alderman. On that occaſion, when the townW non! 
clerk and chamberlain (whoſe buſineſs it was) came to ma: mayo 
out the liſt, Carter directed them not to infert Linzee's nan fpport 


in it, treating him ſtill as mayor under the charter, then Whe 
having been no legal election ſince he was choſen in 1777WW t a co 
However, Rickman, a burgeſs (and the attorney in the pres a ſu 
ſent proſecution), was permitted to inſert Lnzee's name quired. 
The greateſt number of ſcratches were for him; the ne nature « 
for Lord Hawke (alſo an alderman), and the feweſt for thai ant for 


defendant ; but Carter inſiſted, that notice having been give fd. 
of Linzee's being ineligible, the votes for him were throw zfidavit 
away: and that only lord Hawke (who had ſent a let the tow 
ſtating that he was ineligible, being confined by ill health, an 12ichaet 
not having taken the ſacrament (1) within a twelvemonth Wl be bailit 
and Godruin ſhould be ballotted for. Rickman inſiſted, chat 
the part of Linzee, that as he had never acted ſince Micha * &c. 
mas, 1778, and there had been intervening mayors, de, * necef 
ſince his former mayoralty, he did not fall within the mean or in 
ing of the act of queen Anne. Accordingly his friends prog poſed o. 
ceeded to ballot for him, and, on reckoning the number oi tember, 
balls, there appeared ta be twenty-one for Linzee, and 01088 Harken, 
twelve for Gedwin : but Carter, till profeſſing to cone tim the 
Godwin as duly elected, he was ſworn in, and took up let it 
himſelf the duties of the office PER Cur. The cn fndant 
queſtion now before the Court is, Whether the caſe :5 /5 d dhe 
as that awe ought to refuſe an information to try the title, woken Ts dire: 
ig admitted, that the perſon op; in had not the majority be 28t! 
votes? It is contended, that Linzee was clearly incl1,210.08 poſe of 
under the act of queen Anne, becauſe, by the charter, ® lat bei! 
had a right to hold over, although, in fact, he did not bern 
as mayor, and Bliſel did. The object of the act undoubt b execu 
edly is, that the fame perſon ſhall not be returnng-011c would b 
during two ſucceſſive years. But there has been no calc 08 rant a 
the conſtruction of this act, and the Court cannot, in 4 18 v tury | 
mary way, decide whether the intervention of a may! « l =. 
2 | rom the 


— 


— — 


—— — — — U—— . — 


(1) Yide 13 Car. 2. ſtat. 2. & 1. ſect. 12, 5 Geo. 1. C 6, ſect. 3. 4 the Ca 
of Ilarriſen v. Evens, in page 7 39, ſupra. 4 


fact 
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the newlli b, makes a difference. It is ſaid, Biſel's election was 
[wore iH fraudulent. But both ſides have not been heard; and fraud 
ſequenenuſt be manifeſt and groſs before the Court will decide in 
October the firſt inſtance. In the Cambridge caſe, Hil. 75 Ges. 3. 


s notice ; Burr. 2008. (1) the fraud was palpable. They had elected 
in then a gentleman who was juſt gone to America, and there was 
n, in li no ground ſtated of any belief, that he would return within 
ited thafh the year. If he had — to return on purpoſe, near half 


s to 111i 2 year muſt have elapſed before he could have had notice, ſo 
}f a nei to come back to England. However, in that caſe, the ap- 
tion wa plication was for a mandamus to proceed to chooſe a mayor, 
rer pre and making the rule abſolute, was not final, for the corpo- 


e town ration might have returned to the mandamus, that there was 
to mak mayor, if they had thought the former election could be 
es namd ſupported. Rule abſolute. 

er, ther 
in 1777 
the pre 
's name 
the nex 


to a corporate office, an occaſional reſidence of it hond fide 


nture of quo warranto ſhould not be filed againſt the defend- 
t for tha nt for exerciſing the office of bailiff of the borough of Sea- 
en ave ford. The conſtitution of this borough appeared from the 
e throw zfidavits to be, that the inhabitants and tenants, reſident in 

a letteſ de town, pariſh, and borough of Seaford, on the feaſt of $2. 


alth, an bac, ſhould elect ſome perſon from among themſelves to 
month be bailiff. And the affidavits on the part of the relator ſtated, 
tec, 0 © that the defendant was not reſident within the borough, 
Michal Kc. at the time of his election, as is required and made 


de fatt9 
c mean 
nds pr 
amber « 
and on! 
conſide 


neceſſary by the charter, or according to the true meaning 
or intent of the ſame.” On the other hand, it was de- 
poſed on the part of the defendant, that on the 24th of Sep- 
ember, 1793, the defendant being at Seaford, requeſted T. 
Harben, the then bailiff of the borough, to hire a houſe for 
lim there of Mr. Spice, for four years; that Mr. Spice agreed 


ok up o let it to him for 7/. a year for that term, and that the de- 
he oni fendant might have immediate poſſeſſion of the ſame. That 
e cc the 25th of the ſame month the defendant's attorney, by 
when | ls directions, prepared an agreement to that effect; that on 
apority Lersch the defendant had a meeting with Spice for the pur- 
ne 11,210.08 poſe of executing the ſame; when the latter informed him, 
arter, h that being an old and infirm man, and not likely to outlive 
not 2088 tte term of four years, he had been preſſed by his family not 
undoubt o execute a leaſe for ſo long a term, as he intended that it 
-OH hould be ſold at his death, but that he had no objection to 
) calc kent a leaſe for one year, and would engage his word not 
1 2 [ul to turn the defendant out during his { Spice's } life; on which 
favor, as agreed, that the houſe ſhould be let for one year only 
K om the 27th of September, and the leaſe for that year was 
nd the EW a "EO 
* (1) See title MANnDAMUS, 


33 2 accordingly 


s 2 ſufficient legal reſidence to ſatisfy the qualification re- 34 
quired. Upon a rule to ſhew cauſe why an information in 5 Ter. Ke. 406. 
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Where reſidence is a neceſſary qualification for an election The King +. 


Geo. 3. B. R. 
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accordingly executed. That the defendant and his ſervant | 


ſlept in the houſe on the night of the 28th of September, 
and quitted Seaford the next day after the election, but had 


ſince been there again, and reſided and flept in the ſame | 


houſe on the 23d and 24th of October lait. The defendant 
alſo ſwore that he had, from the time of making the agree- 
ment, the poſſeſhon of the houſe, and that he meant to re- 
tain the poſſeſſion of the ſame for the term he had therein, 
for the purpoſe of reſiding therein at ſuch times as he thould 


be called to the borough by his connexions there as a ma- 


giſtrate and repreſentative in Parliament of the borough, 
And further, that he made the agreement with Spice for the 
poſſeſſon of the houſe hn, fide 3 and that long before he had 
any intention to become a candidate for che office of bailiff, 
he had determined to hire a houſe in the borough, and to 
reſide therein as often as he ſhould be called there by his con- 
nexions in the town : the defendant being a freeman, a jurat, 
and a magiſtrate, of the ſaid borough before his election to 
the office of bailiff. It alſo appeared, that the bailiff had a 
power of appointing a deputy.—Lord Krxyox, J. It never 
can be contended, that in order to conſtitute a reſidence in 
any place it is neceſſary to reſide any given number of days, 
or even any great part of the year. It happens perpetually, 
that perſons have different places of abode, in ſome of which 
they reſide more or leſs as ſuits their convenience, Was it 
ever doubted that a fortnight's reſidence, or leſs time, did not 
as much conſtitute a relidence, as any greater portion of 
time? This caſe would, I admit, furniſh ground of ſuſpt- 
cion, if the reſidence alone were nakedly conſidered. The 
coming down a day or two before the election, and going 
away again immediately after, would, if unexplained, ap- 
pear ſuſpicious, and would be a fit queſtion for a jury to de- 
cide upon; but when the circumſtances are conſideted, the 
caſe is cleared of all doubt. His Lordſhip here recapitulated 
the facts ſworn to by the defendant, and obſerved, that though 
he engaged for a leaſe of the houſe for one year, on the eve 
of the election, yet if the houſe were hend fide taken tor that 
period, that it was no objeCtion. I remember a caſe which 
turned upon the queſtion of reſidence, where an inunda— 
tion of voters were ſent out of Yorkthire and Stafford 
ſhire, to a diſtant part of che country, without having 
any houſe or family, or connection in the borough ; and 
who were billetted about in the inns for the purpoſe ot 
lleeping there a night or two before the election; but 
there was no pretence to call that a reſidence. So t00 
the caſe of Lord Charles Fitzroy (alluded to in the argument) 
was not at all like this. He had taken no houle in thc 


place where his reſidence was required, but came down utt } 


before the election, and lay in a room which was hired to! 


* * * . TT 
him vpon the occaſion. But this is the caſe of a perth 
connected 
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eennected with the borough ; who has actually hired a houſe 


there, in which he reſided before the election, and has done 
o fince for two days in the ſucceeding month of October; 
ind the affidavits in ſupport of the application, were ſworn 
in November; therefore, upon the ſound exerciſe of the 
Court's diſcretionary power, I ſee no reaſon tor ſending this 
o a trial, ASHHURST, J. This has every appearance of a 
clear bond = intention of reſidence at the time ot taking the 
houſe, and not merely a colourable tranſaction for a particu- 
lar occaſion. If the defendant does not hereafter reſide as 
much as 1s neceſſary, the corporation have a power of amov- 
ing him; but that does not impeach his title to be elected at 
the time. But if the borough do not complain, there is no 
reaſon why the Court ſhould interfere tor this purpoſe. ,Bu L- 
LER, J. No indictment for perjury could be founded on the 
adaviis produced on the part of the profecutors ; they ſwear 
to matter of law and not of fact; that the defendant did not 
elde, &c. © as is required and made neceſſary by the charter, 
© or according to the true meauing or intent of the ſame.”” It 
s a negative pregnant. They admit, that there was ſome 
reſidence ; and therefore, they ſhould have ſtated what that 
reldence was. It would not have been ſufficient for the de- 
{endant to have anſwered generally, that he had reſided ac- 
cording to the intent and meaning of the charter; and there- 
fore, it is not ſufficient for the proſecutor to found his appli- 
cation upon ſuch a general allegation. It is ſaid, that the 
«&tendant only took the houſe for the fake of his election to 
be office. It might be ſufficient to ſay, that the contrary is 
worn, But ſuppoſing that were true, how does the fact 
land? A perſon, who had been a long time a member of 
de corporation, was informed that he would be called upon 
o take a certain office which requires reſidence; upon which 
e agreed to take a houſe. Where is the fraud or colour in 
uch a tranſaction? He rented it for the purpoſe of taking 
us office upon him, and diſcharging the duties of it in a 
egal manner. I ſee no fraud or objection whatever to ſuch 
eaking, GRos E, J. agreed, Rule diſcharged, 


R'ghts of Corporators in their natural Capacities. 
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The writ de efſendo guietum de thealonio, is not merely pro- The Mayor, &c. 


bitory, but remedial, on which the parties may plead to of London, . 
ſue or The Mayor, &c, 


ue on a queſtion of right. 


of Lenne Regis 


And a corporation to whom it is directed, cannot be at- my called 
ached for contempt, in their corporate capacity, for not re- King's Lynn, 


uming it; but an attachment in the nature of a pone, is the in de County 
by 101 Not: folk, 


"oper remedy to compel them to appear, and the Court will... Ter 
29 Geo. 3. C. B. 
h 1 Hen, 


my inſpect ſo much of the books and records of the other, © 


not grant a trial at bar, in an iſſuable term. 
Alſo in an action by one corporation againſt another, eac 


6 telates to the ſubject in diſpute. : 
3B 3 Theſe 
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Theſe points were determined in this caſe, which was 
an action on a writ (1), efſendo quietum de theolonia, wich 
an alias and pluriès. In Michaelmas term, 1987, a rule 
to ſhew cauſe, why the defendants ſhould not have a 


fortnight's time to return the writ, was made abſolute } 


by conſent. On November the 19th, a rule was granted 


to ſhew cauſe, why the writ ſhould not be quaſhed, and! 


all the proceedings on it ſtaid; chiefly on the grounds, 
that it was merely a prohibitory proceſs, iſſuing from 
the crown to its bailiffs, to whom, or to the collectors 
of the toll, it ought to be directed; that it was returnable in 
chancery, and not in this court; and that it was not calcu— 
lated to bring the queſtion of right between the parties, tairly 
to iſſue on the record. —Cauſe was ſhewn, and in anſwer to 
the objections made on the part of the defendants, Fitz. Nat, 
Breu. 31. 33. 34. $18.—-Year Book, 21 Hen. 7, 31.—2 l/. 
654.—Kegiſtr. Breu. 258. b. Bro. Abr. tit. Contempt, pl. 1. 
were cited. AFTERWARDS Lord LOUGHBOROUGH, de- 
clared the opinion of the Court, that it was a remedial writ, 
on which the parties might plead to iſſue, on the authority of 


Madox's Firma Burgi, C. 7, ſ. 10. p. 138. and therefore the} 


rule was diſcharged; and afterwards a peremptory rule was 
granted, as of the laſt day of the preceding term, for the 
defendants to return the writ on the firſt day of the next term. 

But no return being made, in Hilary term, 1988, January 
28, a rule was granted to ſhew cauſe, why an attachment ot 
contempt ſhould not iſſue againſt the defendants, by the title 
of the mayor and burgeſſes of Lynn, &c. February ts 
6th, cauſe was ſhewn, that a corporation could not be at- 
tached, in their corporate capacity, In ſupport of the rule it 
was urged, that proceſs of contempt would iſſue againſt the 
acting part of a corporation, for — a mandamus, &c. 
on which point were cited the ſtat. 9 Anne, c. 20. ani. the 
caſe (2) of {he King v. The Mayor of Truro, where the 


mayor being reported in contempt for diſobeying a mandam!:,} 


to elect a burgeſs, the court impriſoned him three months, 
and ordered him to pay all coſts. February the 8th, Lord 
LovcHBoRoOUGH laid, that upon conſideration, the Court 
were clearly of opinion, that the rule muſt be diſcharged. 
The very form in which it was drawn up, was a decilive 
reaſon azainſt it, For ſuppoſing an attachment of contempt 
would iſſue, it mult be againſt the individual members 0! ©* 
corporation, and not againſt the defendants in their corporate 
character. But the proper remedy to be purſued, Was a0 
attachment in the nature of a pone, the ſame as was men- 


tioned in Fitz. M. B. 518, Regiftr. Breu. 258. and th. Lear 


— — ä — 


(1) So denominated in Regiſtry, Brev. 258. 6, 
(2) B. R. Mich 25 Gee. 3. 
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Corporation. 


Buk, 21 Heu. 7. 31. This proceſs was uſed in the writ of 
unſtraverunt for tenants in antient demeſne, de non ponendis 
in aſſis & juratis, de corodio habendo, and others of a ſimilar 
kind, His Lordſhip obſerved, that it appeared from a note 
in Fitzherbert, that in a writ de corrodis habende, which con- 
uined a clauſe, “ vel cauſam nobis ſignifices, if the abbot re- 
turned cauſe at the . ficut alias,” and no one came to coun- 
terplead the cauſe on the part of the king, the abbot was diſ- 
charged. But if any one came for the king, and counter- 
deaded the cauſe, they could not interplead thereon, but a 
plurizs and attachment iſſued, and on the attachment they 
pleaded. So that even where obedience was paid to the 
king's writ by returning the cauſe, the plea between the par- 
ties could not proceed, without an attachment, to give day 
in court, as the commencement of the ſuit. It was clear, 
therefore, that the attachment mentioned in the books, was 
not a proceſs of contempt, in not returning the writ, but 
ilued merely to compel an appearance. Conſequently, the 
ule was diſcharged (1).—At length an appearance being en- 
tered, a declaration was delivered; and on iſſues being joined, 
it was moved, in Michaelmas term, to try the cauſe at bar; 
which was refuſed, that term being an iſſuable one.—After- 
wards, in Hilary term, a rule was granted to ſhew cauſe why 
the trial ſhould not be had at bar, in Eaſter term following, 
which was made abſolute z and rules were made abſolute tor 
ach corporation to inſpect ſo much of the books and re- 
cords of the other, as related to the ſubject in diſpute (2).— 
Her Cur. The rule was diſcharged. 


See alſo the titles By-Law, Max Daus, Quo WARRANTY. 


Costs. 
Where Coſts ſhall be allowed. 
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Where juſtices of the peace are complained of without Rex v. Palmer 


reaſon, they ſhall have coſts. Upon ſhewing cauſe why an 


and Baine, eſqrs 
et al. Ea. Ter. 


ntormation ſhould not be _ againſt two juſtices ot the 1 Geo. 3. K A 
peace and others, for a miſdemeanour, relating to the con- 2 Eur. 1162. 


riction of a poacher, and the circumſtances attending it. 
!HE CouRT thought proper, upon fully hearing and con- 
ering all the affidavits, and what was urged by the counſel 


on both ſides, to diſcharge the rule, as to all the defeadants ; 


] After this determination, the next effective ſtep taken by the plaintiffs, was 
lung out a diſtringas, on which 405. iſſues were levied, which (the writ being 
ether returned, nor an appearance entered) were on motion encreated to 400. in 
©2equence of which the defendants appeared, 
(2) 1 Term, Rep. 689. p. 712, . 


3B 4 with 


Costs. 


with coſts to be paid to the juſtices, but witliout coſts as t9 
the others. And they were, upon this occaſion, moſt ex; li- 
cit in their declaration, © That even where a juſtice of peace 
acts illegally'””* (which, however, was not the preſent 
& cale), „ yet if he has acted honeſtly and candidly, without 
« oppreſſion, malice, revenge, or any bad view, or ill in. 
« tention whatſoever, the Court will never puniſh him in this 
& extraordinary courſe of an information; but leave the party 
* complaining to the ordinary legal remedy or method of 
| « proſecution, by action, or by indictment.“ ö 
Bridget , Ray- If a plaintiff has a verdict on one count only, yet he ſhall 
8 have coſts on the whole declaration, for it is frequently pru- 
2 Buck So. det in a plaintitF to lay his demand in two different ways; 
and as coſts at law are a legal right under the ſtatute, and 
there is alſo a remedy by application to the Court, to ſtrike out 
ſupernumerary counts in caſe they be frivolous or vexations ; 
it would be hard tieup a plaintiff in point of coſts, to lay his caſe 
in ſuch a way only as he is ſure to prove. This was caſe: 
two counts: a verdict for the plaintiff on the ſecond count 
only, and coſts taxcd for the plaintiff on both. AxD the 
Court agreed that i: had been the invariable practice of C. B. 
to tax coſts for the plaintiff only, in caie he recovered on 
any one of his counts, and not to tax coſts for a detendant 
in reſpect of the other (1). 
Sir John AMey, In this caſe the plaintiff's declaration conſiſted of two 
Bart. . Young. counts. The defendant pleaded the general iſſue to the 
Spe 8 R Whole declaration, and a juſtification to the laſt count. 
2 Burr, 1232, The plaintiff demurred to the juſtification z and judgment 
was thereupon given for the defendant. The general 
iſſue was tried; and there was a verdict for the plain- 
tiff, The queſtion was, © Whet ier the defentlant (hou! 
& have his coſts of his judgment on che demurter?“ — Ihe 
CourrT agreed “ that the defendant could have no coſts.” 
But where there is double pleading, and each plea goes to 
the whole declaration; and there is a demurrer to any one 
plea which goes to the whole, and judgment for the defendant 
thereupon ; there the defendant ſhould have coſts; for the 
plaintiff ſhould not try his iſtic, after the defendant has had 
3 upon a demurrer nich goes to the whole, 


Butcher +. * o, when there are iſſues joined on ſeveral counts, and on 


33 Fa. * ſome a verdict for the plaintiff, and on others for the detend- 
21 Ceo 3. B. R. 
2 Drug. 677. 


ant, the defendant ſhall not have coſts on that part of the fe- 
cord on which the verdict is found for him — This was an 
action on the caſe, in which there was one count in trovery 
and another for words (1)—Pleas ; “ not guilty,” to the fit 
count; and a juſtitication to the ſecond. Verdict for the 


TTL 


(1) See alſo the caſe of Norris v Waidrm, in vol. i. Pp. 3 
(2) Vii: Dickon v. Clifton, Ge B. M. 7 G2 3 I 1 319. and under title irfes. 
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plaintiff on the count for trover, and for the defendant on 
the other. On a rule to ſhew cauſe why the maſter thould 
not tax the defendant his coſts relative to the pleadings 
ard rages. 3 on the ſecond iſſue which was found for the 
&frndant, and why what ſhould be allowed to him on ſuch 
taxation ſhould not be deducted out of what thould be allowed 
to the plaintiff on the firſt iſſue, in caſe the ſame ſhould ex- 
ceed the coſts allowed to the defendant. BULLER, J. faid, 
the practice of this court had been uniform not to allow the 
l:fendant coſts in cafes of this fort. They differed, he ſaid, 
from caſes where different iſſues are joined on itferent pleas ; 
fir, in thoſe caſes, the defendant is allowed his coſts on the 
ſues found for him.——Rule diſcharged. 


745 


But it there be two diſtinct cauſes of action in two counts, Day v. Hanks, 


and as to one the detendaut ſuffers judgment to go by default, 
and as to the other, takes iſſue and obtains a verdict, he is 
entitled to judgment for his coſts on the latter count, not wich- 
tanding the plaintiff is entitled to judgment and coſts on the 
tiſt count. — In an action on the caſe for diſturbing the 
phintiF in his right of common, the declaration contained 
two counts, for diſturbances in two diſtinct commons: as to 
the firſt of which, the defendant ſuffered judgment to go by 
def alt; and upon the ſecond he took iſſue, and upon trial 
obtained a verdict. Afterwards, the plaintiff obtained a rule 
1 or the potea to be delivered to him, and for the maſter 
tb tax his coſts ther eon. — After cauſe hewn, THE CourT 
were clearly of opinion, that the plaintiff was not entitled to 
the colts of the trial ; but, whether the defendant was en- 
ited to ſuch coſts, they ſaid wou:d more properiy come 
under conſideration upon a review of the maſter's taxation z 
ey, therefore, directed that the p:/ea ſhould be lodged in 
tie hands of the maſter, that he might tax the plaintiff his 
coſts on the judgment by default, and tax the defendant his 
coſts on the verdict obtained on the ſecond count, which be- 
ng afterwards done accordingly, a rule was obtained, calling 
on the defendant to ſhew cauſe, why the maſter's taxation of 
coſts for him on the ſecond iſſue ſhould not be ſer aſide. PER 
Con. (after cauſe thewn), There will be no incongruity in 
this caſe on the record, If the Court ſee two ſeparate cauſes 
of action on the ſame record, on one of which the plaiatiff 
lucceeds, and the ther is found for the defendant, they are 
dound to give two diſtinct judgments. So iu an action for 
a afſault and battery againſt two defendants, if one ſuffer 
ulgment by default, and the other juſtify and obtain a ver- 
det, there muſt be two ſeparate judgments on the record. 
Here the plaintiff will have judgment up to the whole extent 
to which he is entitled, by having judgment for his cuſts on 
ne rſt count, as to which the defendant made detault; and 
i to the other count, which contains a ſeparate cauſe of 

action, 


30 Geo. 3 BR, 
3 Ter. Rah. 654. 
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Araithwaite 1. 
Brad ford, 

Ea Ter. 

30 Geo 3. B. R. 
6 er. Rep. 599. 


by the proprietors at large.“ 


Costs. 


on, and which has been found for the defendant, ho g 


equally entitled to have judgment for his coſts incurred by the 
trial of that iſſue. Rule diſcharged. 

So where an incloſure- act directed, that the parties who 
were diſſatisſied with the determination of the commiſſionets, 
might bring actions to try their rights, adding, “ that if the 
verdict ſhould be in favourof rhe commiſſionersꝰ determination, 
the coſts thould be borne by the plaintiff, and if againſt ſuch 
determination, then by the proprietors at large.“ And a pro- 
prietor brought an action, claiming nine diſtin rights, and 
recovered for three only. The CounT held, that he ſhould 
only have his coſts on thoſe iſſues found for him, and that 


the defendant ſhuuld have his coſts of the other iſſues.—By 


an act, 34 Ges. 3. c. 44, for dividing and incloſing the com- 
mon fields of Skelton, the commiſſioners are authoriſe! and 
required to allot the reſidue of certain waſte grounds to the 
ſcveral owners and proprietors, as well of meſſuages and cot. 
tages, and the ſcites of meſſuages and cottages, as of the 
open fields, &c. having right of common. It then directed, 
that any proprietor, who ſhould be diſſatisfied with the 
determination of the commiſſioners, ſhould bring an action 
to try the right; enaCting, that “ if the verdict ſhould 


be in favour of the commiſſioners determination, then the | 


coſts of ſuch action or actions ſhould be borne by the 
plaintiff or plaintiffs, and if againſt ſuch determination, then 
The plaintiff, being difſatiſe 
hed with the determination of the commiſhoners againſt him, 
brought this action to try his title to nine rights of common, 
and he ſucceeded only in three out of the nine rights.—The 
maſter taxed the plaintiff his coſts, making deduCtions for the 
extra length of the briefs, &c. ſo far as related to the rights 
found for the defendant, but did not tax the defendant his 
colts on the iſſues found for him; on which a rule was ob- 
tained to ſhew cauſe, why the maſter ſhould not review tlie 
taxation of coſts, and why he ſhould not allow the defendant 
colts on the iſſues found for him. PER Cur. Lord Kexvos, 
in the caſe of Norris v. Waldron (1), De Grey, Ch. J. faid, 
« Ir ſeems hard on principles of natural juſtice, that 2 
plaintiff thould have his whole coſts where he fails nine parts 
in ten, and that obſervation has never been contradicted; 
however, if ſuch be an inveterate rule of law, we can- 
not get over it; it is better to adhere to it in general calcs. 
But there is no ſuch rule to govern this caſe ; we are now tv 
couſtrue an act of parliament, which ſays, that if the verdict 
be in favour of the determination of the commiſſioners, tle 
cults ſhail be borne by the plaintiff, if otherwiſe, then by the 


— — 


* 


— — — — — — — — 5 


(') 2 Black, 1199. and ante, vol. 1. p. 227. SY © 
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oprietors. Here the plaintiff ſer up a claim to nine diſ- 
ict rights of common, and on the trial he ouly ſucceeded 
in three, but failed in the other ſix, and yet it is inſiſted on, 
that he is entitled to the coſts of the whole, becauſe he was 
obliged to bring his action to controvert the deciſion of the 
commiſſioners. To ſome of theſe rights he had no pretence 
of claim whatever, for he gave no evidence at all in ſupport 
of them ; and with regard to his being driven to the expence 
of this action, if he had only aſſerted his claim to thote to 
which he was entitled, perhaps they would have been aban- 
loned by the other fide. But he, relying on his title to ſome 
of theſe rights, choſe to make an experiment with reſpect to 
ſeveral others, and wiſhed to take the chance of ſucceeding in 
thoſe at the expence of the reſt of the proprietors. It would, 
indeed, be contrary to natural juſtice, if he could ſucceed in 
this experiment. But the act on which this queſtion depends, 
does not compel us to determine in his favour. The act ſays, 
if the verdict be for the plaintiff, he ſhall have the coſts, that 
1s, the coſts up to the extent of the verdict which he obtains ; 
aud if the verdict be in favour of the commiſſioners' determi- 
nation, then the coſts, namely, the coſts up to that extent, 
ſhall be borne by the pliintiff. This deciſion is according to 
the words and meaning of the act of parliament, and accord- 
ing to the juſtice of the caſe, and is contrary to no authority. 
ASHHURST, I. and GRosE, J. concurred LAWRENCE, I. 
The practice of allowing coſts in this court, is, in ſome 
inſtances, different from that in the common pleas. There, 
if the plaintiff ſucceed on only one count in a declaration, he 
has his coſts on all ; but here, he does not receive coſts on 
any count on which he does not ſucceed, though he does not 
pay them. There is a great deal of good ſenſe in what was 
aid by De Grey, Ch. J. in the caſe alluded to; but it is not 
neceſſary tor us now to ſay what ought to be the rule in caſes 
in general; though I cannot but obſerve, that the rule in 
Miley v. Young, was contradicted in the caſe of Day v. Hanks, 
Whatever may be the rule in other caſes, we ar: to decide 
this according to the act of parliament under which the ac- 
tion is brought ; and under that I think that each patty is 
entitled to the coſts on thoſe parts on which he ſucceeded. — 
Rule abſolute. 


747 


On a feigned iſſue, coſts follow the verdict. But it ſeems Hokins . Lord 


that, in future, when the Court permit parties to try a feigned B- 
ſue, they will compel them to conſent, that the colts , 


2 Geo. 3. B. R. 


ſhall be in the di cretion of the Court, and a feigne! iſſue 4 Ter. R. 402. 


can not be tried without the conſent of the Court, —Thelc 
were two feigned iſſues; and on the trial the plaintiff ſuc- 
ceeded on the firſt, and the defendant on the ſecond iſſue: on 
a rule to ſhew cauſe why the maiter ſhould not be at liberty 


to tax him his coſts upon the ſecond. iffue; and caule 
thewng 


* 
W 


0 


Sadler 2. Evans, 
or Lady Wind- 

ſor's caſe, Mic, 
Ter. 7 Geo. 3. 

N. R. 4 Burr, 


39* 4+ 


Costs. 


ſhewn, The Curt at firſt thought themſelves bound by the 
authority of the caſe of Herbert v. Williamſon, 1 IH 11. 524. 
where it was held, that on the trial of a feigned iſſuc, coſts 
mult follow the verdict, and that the Court had no diſcretion 
upon the ſubject : but:they ſtrongly intimated an opinion that, ag 
feigned iſſues were only — with the leave of the Coun, 
it would be prudent in future hen they permitted ſuch ifſyes 
to be tried, to compel the parties to confent that the coſis 
ſhould be in the diſcretionot the Court. However, it afterwards 
appearing in this caſe, that theſe iſſues had been tried with- 
out the conſent of the Court, they ordered all the proceediugs 
to be ſtayed ; adding, that ſuch a proceeding was a contempt 
of the Court. 
In this caſe the queſtion before the Court was,“ Whe. 
& ther, when a cauſe remains untried, without any fault in 
« either party, the coſts of this going down to trial thall he 
&« paid by the unſucceſsful party to the party finally ſucceed. 
ing in the cauſe (as the other coſts are), or, whether each 
c party ſhall abide by his own coſts, occaſioned without the 
« default of either *”” Lord MANSFIELD ſeemed at tirit to 
think, That if neither fide were in fault, neither fide ſhould 
« pay coſts.” And this was made a remanet, for want of 
time to try it, But THE CourT and Maſter Owen agreed 
to the general rule, that cofts are to be paid, where the caiſe 
« goes off upon a remanet, as well as any other coſts in the 
& canſe;” and inſtanced fome Maidſtone cauſes, which 
went off for want of viewers; ſo that neither party was in 
fault —Cauſe having been ſhewn againſt the Maſter's re- 
viewing his txxation.—Lord MANnsF1ELD faid : I think that 
3 rules imply an exception, in caſes where the general rule i 
uſed for oppreſſion, or where the hardſhip of the | py por caſe 
is ſuch as that it would be manif:/tly unreaſonable and unjuſt tn 
include it within the general rule; provided the application is 
made within due time. And if this had come recently be— 
fore the 'Court, I ſhould have thought that the plaintiff ought 
not to pay the coſts of the remanet. For it appears that the 
defendant treated the cauſe as likely to be of great length, 
though he intended to nouſuit the plaintiff, by an objection 
which he kept in reſerve ; and this put the plaintiff to a great 
expence. It was a ſnare laid to prevent trying the right. 
Therefore I ſhould have inclined, upon a recent application, 
to have made this caſe an exception from the general rule, 
allowing the general rule to be right. But the application 15 
now made a year after a judgment; and after a writ of erro! 
brought, and that writ of error non-pros'd. The caſcs c 
capiatur & miſericordia, are not now law. They have been 
cured, upon account of their unreaſonable ſtrictneſs. 1! 3 
maniteſt miſcompuration, or any plain miſtake in figutes 
ſhould appear on the face of the record, with regard » on 
mould 
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! hould think it might be amended; as (for inſtance) if the 
(amages had been Kid to be bol. and the coſts 30. which 
mount in the whole to 1007, But here is no ſuch manifeſt 
niſcomputation or miſtake on the face of the record. A 
oper diſtinction has been made between the damages giyen 
by the jury, and the coſts. And they certainly come too 
ue; for vigilantibus, et non dormientibus. jura ſubſerviunt. 
Every thing was in their knowledge, from the fitit moment: 
there is no new diſcovery, nor new ground. They thould 
have complained during & taxation, or in due time after- 
wards z or elſe have ſhewn that it was not in their power to 
0 ſo.—Therefore the granting this rule would be a bad pre- 
celent, though in a favourable caſe. Favourable caſes make 
bad precedents. Therefore, though 1 am ſorry for the hard- 
hip of the caſe, yet I am not for granting the rule.— Ihe 
free other judges concurred that this was a favourable caſe ; 
and if the application had come 1n time, they ſhould have 
hought it reaſonable to except it out of the general rule. — 
Here, it is ſubſtantially altering the judgment ; not (as they 
obſerved) in a matter of mere miſtake, but of judgment. 
Therefore at ſuch a diſtance of time, it would be very in- 
convenient to alter it; it might be a bad precedent. And for 
that reaſon, and that only, they were againſt granting the 
rule. Mr. Juſtice ASHToN mentioned a cafe from Ireland, 
of Byrne v. Byrne, which, he ſaid, overturned all the cafes of 
miſericordia, — The opinion of THE CourT was ſhortly 
lis —The three other judges agreed with Lord Maxs- 
FIELD, that though the general rule ſtill ſubſiſts “ That the 
oats of a remanet ought to attend the event of the cauſe ;” 
jet that and every general rule muſt imply an exception of 
particular caſes under ſuch circumſtances as clearly diſtin- 
puſh them from being within the reaſon and principle of the 
general rule, And they alſo concurred that this particular 
ale was one of thoſe which ought to have been excepted 
out of the general rule, if the application had come in time. 
but they were of opinion with his lordthip, that in the pre- 
ent caſe, the plaintiff had by his own negligence omitted the 
proper opportunity, and therefore had now no title to relief, 
being his own fault that he did not apply within due time. 
ber. Cur, unanimouſly—Rule diſcharged, 


749 


The Cour of C. R. in this caſe (in order to make the prac- Burchall v. Rat- 
tice of the courts of B. R. and C. B. correſpond), directed that lamx, Hil. Ter. 


or the future, in all caſes where a cauſe goes down to trial 
and goes off, upon any occaſion, without the fault, contriv- 
ace, or management of the parties, and 1s afterwards 
ought down again to trial; the colts of ſuch former abor- 
me going down to trial ſhall be taxed and allowed to the 
party finally prevailing, in the ſame manner as if the cauſe 
ud gone off upon a remanet. | : 
2 


4 


Geo. 3. B.R. 
) 5 Burr. 2694. 


3 


750 Cogts. 


Sparrow ». Tur. So alſo coſts are now in C. B. as well as B. R. allows 
ner, Mic. Ter. when a cauſe goes off and remains to be tried pro defetty 
> 22 3 Juratzrum. This cauſe being at iſſue, the plaintiff moved 
for a ſpecial jury, when the cauſe cime to be tried, all the 
jury did not appear, and neither fide prayed a tales, ſo the 
cauſc went off, for that time, for want of jurors; at another 
day it came on to be tried, when a verdict was found for 
the defendant, and the prothonotary did not allow to the de- 
fendant his coſts, when the cauſe went off for want of 
jurors. Per Curiam, tor the future it may be reaſonable t9 
make the practice of this court conformable to that of the 
King's Bench, and therefore for the future we order that the 
practice be altered accordingly. The default was equal, for 
either the plaintiff or defendant might have prayed a tales, 
they both acted upon a preſumption that the practice was 
not to allow any coſts on either fide, and that ſeems to be 
the reaſon why neither of them prayed a tales. 

a But where a venire de novo is awarded, the party ulti- 
myo ;. mately ſucceeding is only entitled to the coſts of the haft 
B.R. 6 Ter. R, trial; it was ſo conſidered in A/tle v. Grant (1). So where 
131. the parties join iſſue on an immaterial point, no colts are 

allowed upon a repleader. 2 Ventr. 196. 
Melchart + Hal- It was moved to ſtay proceedings, in an action on the caſe 
3 bod for promiſes for 10, oo. till the plaintiff paid the coſts of a 
2 Bluck, uh nonſuit on the ſame cauſe of action, in a ſuit brought in the 
3 Wi. 199. King's Bench: though this is uſually done only in <ect- 
ments, yet this was a ſpecial caſe, and the motion equally 
renſonable. The plaintiffs were foreigners, and the cue 
of action aroſe upon ſome German contracts for forage in 
the late war. No claim was made by the plaint.tls, till after 
the commiſſion for liquidating thoſe demands was clofed; 
and then they brought an action 2yaintt the defendant, in his 
own right, ſuppoſing him perſonally liable. On a trial be- 
fore Lord MaxsrikLD at Ny privs, the plaintitts were 
nonſuited, but had leave to move for a new trial ; which 
motion was, on ſolemn argument, rejected by the wüde 
court of King's Bench. — The ſame action was now brought 
here; ard it was urged that there was the ſame reaſon, after 
a noniuit on the merits, to grant this rule, as in the caſe 0! 
ejectment; and more eſpecially as the plaintiffs being to- 
reigners, no coſts could be recovercd againſt them. Ds 
GREY, CH. J. Before the plaintiff proceeds here, he ought 
to pay the expences ariſing from his falſe claim in the court 
of King's Bench, where the matter was fully heard and de- 
texmined againſt him. In ſome inſtances the Court has 
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never ſcrupled to do it, particularly in the caſe of ejectments. 
But it is ſaid, they are more in the diſcretion of the Court. 
True, theſe being fictitious proceedings, the Court will ſo 
modify and correct them, that juſtice ſha!l be effectually 
done. But if it is juſtice there, it is alſo juſtice in other caſes. 
—But it is not only in ejectments that the Court has ſhewn 
ts readineſs to apply the remedy, if the cafe would bear it. 
Lord Byron's caſe, Baſs and Firmen, 1 Lord Raym. 697, and 
others, were of this kind. The motions miſcarried, not be- 
cauſe improper in general, for then there would have been 
no rule to ſhew cauſe, but becauſe, upon examination of the 
circumſtances, they did not turn out to be proper caſes. But, 
in Groſvenor and Cape, C. B. 9 Geo. 3. the Court was well 
ſatistied, that the ſecond action was vexatious, and therefore, 
made the rule abſolute in that caſe (1). As many circum- 
ſtances concur in this caſe as in that, to ſhew the plaintiff 
ought to be ſatisfied with the determination of the former 
action: therefore I think the rule thould be abſolute; 
and though I do not ground my opinion upon the plaintiffs 
being foreigners, yet the circumſtance of their being foreigners, 
makes this ſecond action the more vexatious, becauſe there is 
no ſecurity or remedy for coſts. GouLD, J. The true 
ground of the preſent rule is, that the ſecond action is vexa- 
tous, —The principles of the common law warrants even 
ſecurity for coſts. The plegi: de proſeguendo aroſe from the 
law's jealouſy of the plaintiff. And in Henry 34's time, the 
exiflature provided for coſts, even before the ſtatute of Glou- 
ceſter.— In caſe of ejectments brought in the name of in- 
fants, the Court compels the prochein amy, to give ſecurity for 
coſts, BLACKSTONE, J. | lay the circumſtance, of the 
plaintiffs being foreigners, entirely out of the caſe. The 
king's courts ſhould be as open to them as to natives; and 
do diſcouragement ſhould be given to them when ſuing 
for a fair and juſt debt. Such a practice would ruin the na- 
tional credit abroad, which is of the utmoſt importance 
a trading country. Our merchants obtain the more ex- 
enſive credit, from the opinion which foreigners entertain 
of the juſtice of the Englith courts, —But, | think, that in all 
cles, where the merits have been heard and fully determin- 
ec it would be a good rule, that it ſhould not be re-heard in 


(1) This caſe was trover, and it was brought to try a queſtiva of bankruptcy. 
The merits were fully gone into: and the opinion of the Court was with the deten- 
eint, and judgment had. Afterwards, an application was made. to the court of 
Guncery, which concurred in opinion with this Court, After which. a new ac - 
don was brought, in caſe, for money had and received, and got in trov-r. left the 
lormer action in trover ſhould be pleaded in bur: but ptofeſſediy, to try the fame 
Voeſtion ot bankruptcy over again And her imo! Chief Juſtice, ef Cur. Be fore 
ne Court permits this, you ſhall pay your coſts. The general rule is, indeed, other- 
ne; but this depends on the particular circum ances of the preſent cafe. 


another 


75¹ 


' 
| 
| 


: 
: 
: 
: 
: 


Costs. 


752 


another action, till the coſts of the former were paid, The | 


preſent action ſeeins to be indeed vexatious, but it the plain- 
tiff is diſſatisted with the former determination, he has 2 
right to take the opinion of another court. But then he 
ſhould pay all former colts, and ſet the defendant, as near as 
poſſible, in the ſame plight, as if no former litigation had 
been had. NAREs, J. cited Lord Raym. 865. Elves ard 
Mecata, where the Court heſitated, whether even an admi- 
Tiſtratrix ſhovIld not pay coſts of a former action, on bring- 
ing a new afſumpfit.—Rule abſolute, 

So in this caſe, the plaintiff being nonſuited in a former 
* action of treſpaſs, brought this ſecond action for the ſame 
28 Geo. 3. B R. Cauſe, and ſued in form4 pauperis, being a priſoner in the 
2 Ter. Rep. 511. King's Bench. It was moved for a rule io ſhew cauſe, why 

the proceedings in the ſecond action ſhould not be ſtayed till 
the colts of the former were paid; and after cauſe thewn, 


Weſton v. 


The Curt made the rule abſolute ; and Mr. Juſtice Buller read 


two caſes (1) from the miſter's note-book, in which the like 
rule hid been made in other actions than ejectments. 

And proceedings in ejectment may be ſtaid the day before 

* trial, till the coſts of a former ejectment in B. R. be paid.— 
1 A former ejectment had been brought in the King's Bench, 
x7 Geo. 3. C. B. between the ſame parties, and in Hilary term, 13 C. 3. 
2 Black. 1158. the defendant obtained a rule for coſts for not proceeding to 
trial, which were taxed at 85“. 8d. after which, the cauſe 
was tried in the ſame term hy a ſpecial jury, and there 
was a verdict for the defendant ; and his coſts were taxed 
on the poſſea, on the 11th of June, 1777, at 273/. 105, 
Total 358“. 10s. 84. no part of which was paid. And now 
it being moved to ſtay the proceedings in this cauſe, till the 
coſts of the former were paid, it was urged on thewing cule, 
that the application was too late, as notice of trial was given 
for the 19th of June, and this motion for a rule Nu, was 
not made till the 13th, when the plaintiff had prepared fot 
trial, and was ready with his witneſſes. But the Court, on 
conſidering all the circumſtances, made the rule abſolute. 

If the defendant in a former ejectment, who was then 

mil evicted, bring another ejectment for the ſame premiſes, the 
n Court will ſtay the proceedings until he pay the coſts of the 
35 Geo. 3.B R. former cauſe; for it is immaterial foi the purpoſe of the 
6 Ter. Rep. 223. rule reſpecting the coſts whether the preſent leſſor of the 
plaintiff were the plaintiff or the detendant before. 

But the Court will not ſtay proceedings in a gui tam action 
till coſts on a non pros in a former action, by a different plain- 


Doe on the de- 
miſe of Chad- 


Thruſtout, on the 
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Engliſh, q. t. v. 
Cox, Tr. Ter. 
15 Gco. 3. B. R. 
Ceαn. 322, 
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11) In Moulton, qui tam, v. Bingham, Hil. 17 Gee. 3. B. R. in an action on the 
Aatute of bribery, and Baldwin v. Richard, Hil, 19 Geo. 3. B. R. in an action 
for a malicious proſecution, x; 
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if againſt the ſame detendant be paid for, though the Court 

an, in ſome caſes, have been off their guard, and granted a 

notion of this kind, it has always been refuſed on conſidera- 

don; and the reaſon is, that / party is at liberty, if he 

leaſes, to purſue the coſts of the former action. 

| Where a new trial has been granted, and nothing is ſaid Maſon +. 

p the rule concerning the coſts of the fir, although the Skurray, Tr Ter. 
| , . 20 Geo. 3. B. R. 
ane party ſucceed on the ſecond trial, he ſhall not have the , Dine. 425% 
wlts of the firſt : for unleſs the coſts be reſerved in the rule ; 
»abide the event of the ſecond trial, the party ſucceeding 
$not entitled to receive them. 

do where a caſe is reſerved, and from the inſufficient ſtate Hankey er at. 
fit, it is neceſſary to ſend it down to a ſecond trial, and no- — — 
ting is ſaid reſpecting the coſts, the party ſucceeding on — 
ach ſecond trial is not entitled to the coſts of the firſt ; for v Smith er 4. 
tis comes within the general rule, where, on ſending a cauſe Mic. Ter. 
bun to be re-tried, and nothing is ſaid reſpeCtivg the coſts, 93 R. 
he party ſucceeding on the ſecond trial is not emitled to the ? * 807. 
wits of the frſt. 

do in this caſe, a ſpecial caſe was reſerved, but that not Smith v. Hale, 
king ſufficiently ſtated, the court ſent it down to be tried Mic. Ter 
gain, without ſaying any thing reſpeCting the coſts; and x EX. 
he maſter only allowed the coſts of the ſecond trial, THE ag 
Corxr were of opinion, that the rule eſtabliſhed by the 
above caſes, MAaſon v. Sturray, and Hankey v. Smith, ought 
v govern the preſent. 

Bur where after the argument of a ſpecial caſe, the Court Booth v. Ather- 
wefted a new trial, becauſe the caſe was inſufficiently ſtated z ton, Hil. Ter. 
ad the defendant, wichout going to trial again, gave the oa * 
antiff a cognovit; THE CouRT held, that the defendant i 
" liable to pay the coſts of the former trial; and ſaid that 
vis was diſtinguiſhable from the foregoing caſes: they there- 
bre made a rule abſolute for the maſter to review his taxa- 
ton, and allow theſe colts. 

Where a cauſe having been once tried, a new trial is Rouſe 2 Bardin, 
ranted, but a juror withdrawn, on the party, who gained * </ Ea. Ter. 
te verdict at the firſt trial, undertaking generally to pay the MIS . 
ther his coſts, ſuch an undertaking includes only the coſts Black. 639. 
if the ſecond trial. At the firſt trial of this cauſe, the plain- 
if had a verdict. Afterwards a new trial was granted, but 
juror withdrawn, the plaintiff undertaking “ to pay the 
#endant his coſts” (which were the words of the order of 
Af privs). And The Court held clearly, that the under- 


King of the plaintiff extended only to the coſts of the ſe- 
nd trial. 

This determination was founded ſolely on the terms of the 
adertaking of the plaintiff” But the practice of the court 
JC. B. is, that where the ſame party who gains the firſt 
erdict, has alſo the ſecond, the prothonotary allows the coſts 

Vol. II. 38 of 


Parker v. Wells, 
Ea Ter. 


4% Ci. . 
3 * tion was made for a new trial, on the ground of the ve: 


1 Hen. 
639. 


Trelawney v. 
Thomas, Ea. Ter. 
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of both trials; but where the firſt verdict is for one party, 
and the ſecond for the other, there the coſts of the former 


trial are not allowed, 1 Hen. Black. 639. (n. 6.) 


a verdict found for the defendant. In the next term, a mo 


dict being contrary to evidence, and a new trial granted, th4 


rule being filent as to coſts. It was tried a ſecond time i; 
Middleſex, by a ſpecial jury, and a verdi& again found for 


the defendant. An application was again made for a new trial 


in order to have a ſpecial verdict, to take the opinion of th 
court of King's Bench on the point of law which aroſe. 7h4 
Gurt, wich the conſent of the parties, and to ſave expencs, in 
/ ſtead of granting a new trial, made a rule that judgment thoul 
be entered for the pla intiff with 1s. damages, aud that a ſpe 
cial verdict ſhould be agreed upon. In taxing the colts o1 
the po/tea, the proth »notary diſallowed the coſts of the fir! 
trial, and of the rule graming a new trial, with which th 
plaintiff's attorney being diſſatisfied, applied to the Couit fo 
a rule to review the taxation. Lord Loughborough at arll 
ſeemed to think the coſts of the tirſt trial ought to have bee: 
allowed, but directed the prothonotary to inquire, and repo! 
what was the practice in the King's Bench. Upon inquir 
it appearing, that in the King's Bench, the coſts of the firl 
trial were not allowed, even where the fecond verdict follow 
ed the firſt, the Court ſaid the prothonotary had done righ 
and refuſed the rule. 
So in this cauſe, where there were two trials, and in bot 


1 Geo. 3. C. B. a verdict was found for the plaintiff, and the cofts of bot 
1Hen. Black.641. were allowed him by the prothonotary, the rule for the {econ 


Swinglehurſt v. 
Altham e. 


Hil. Ter. 


39 Geo. 3 
2 Ter, Ref: 


trial being entirely {ilent as to coſts. 7he Court confirmed th 
practice above mentioned in Parker v. /I ells, that where ther 
are two trials, and the verdicts are the ſame way in each, th 
party in whoſe favour they are found, is entitled to the coit 
of both trials; but where the verdicts ate different ways 
there the coſts of the former trial are not allowed. Rule te 
fuſed. 

But where a cauſe has been referred by rule of V Prin 
and the coſts are directed to abide the event, that muſt be take 
to mean the legal event —Upon a mation, that the maſt 
138. ſhould tax full coſts upon an award for the plaintiff, in 

cauſe which had been referred at Mi Prius, it appeared, tl 
this was an action of treſpaſs for puiling down the plain: 
gate, and that the declaration contained five counts, f 
fourth and laſt of which alſo included an aſſault upe 
the plaintiff. Juſtifications were pleaded to all but © 
fourth, under different rights of way; and not guilty w. 
pleaded to the whole. On the reference the cas were 

rect. 


This action of treſpaſs was tried by a ſpecial jury, and 
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Nad to abide the event. The arbitrator afterwards awarded 
m occupation way to the defendants, over the plainiiff's 
doſes ; and that inaſmuch as one of the aſſaults committed 
by the defendants was when he was paſſing with a cart and 
trſes, the arbitrator awarded five ſhillings to be paid by the 


OrMEer 


Ys and 


a mo 

e vet ifendants to the plaintiff for that injury. For the defendant, 
ed, 18 chewing cauſe againſt the rule, it was contended, chat the 
me in coſts being to abide the event, muſt be taken to mean the 


gal event; and that as the arbitrator had only awarded five 
killings, the plaintiff was not entitled to any more coſts than 
kmages, in the ſame manner as if a verdict had been found 


nd for 
trial 
Ot tn 


[Mfr fo much. In ſupport of the rule it was obſerved, that 
ce, in us was not a mere action for the aſſault, but that the ground 
thoul o it was to try a right of way; and therefore, ſuppoſing 
a ſpe e arbitrator to have been ſubſtituted in the room of the 


julge, he has, in effect, certified (1) that the aſſault was 
woved, PER CuR, The event of the ſuit muſt be taken to 


Olts Of 
he Art 


ich th nean the legal event. Where the cos are directed to abide 
ut a be event, they are not left in the diſcretion of the arbitra- 
at ar or, but muſt follow the rule of law. It appears ſtrongly 
e been in the award, that the aſſault found was committed in the 


doſes of the plaintiff, in aſſerting the way juſtified in the 
peadings, and negatived by the arbitrator : but though we 
may think that was the fact, yet the way found muſt be in- 


repo! 
nquir! 
ne Art 


ollow ended to be the way pleaded, and that goes to the aſſault 
: righe]M ted; ſo do the footways confeſſed. The aſſault found 

nen muſt refer to the fourth count, to which there is no 
in bot juſtification. On this we muſt take it, that there has been 
„F bott: verdict for the plaintiff of five ſhillings damages. But 
ſecon ve cannot conſider this finding of the arbitrator as the cer- 


ned th tfcate of a judge under the ſtatute 22 & 23 Car. 2. Then 


e then e damages awarded being under 40s. the plaintiff cannot 
ch, H entitled to any more coſts than damages.—Rule diſ- 
ie co darged. 


wavy 
ule te 5 N ö At 
nal, a verdict was given for the plaintiff on the general 


ri ie and the two juſtitications, and for the defendant on the 
» take ©! juſtification. In the laſt term, a rule was made to enter 
maſt Þ judgment for the plaintiff on the general iſſue, and the 
# in o firſt pleas of juſtification, notwithſtanding the verdict 


fir the defendant on the laſt juſtification, the ſame being in- 
uficient in point of law (2). A rule had been obtained to 
le cauſe, why the maſter in the taxation of coſts ſhould 


ed. th 


im: 


ts, UV 
vp vet allow ſuch coſts only as were incurred upon the iſſues 
ut > : 
ty Ny — = — 
[14 1 4 7 

rech 1) 22 & 23 Car, 2. c. 9. (2) Arte, vol. i. p. 520. 


30 2 found 


To this action of treſpaſs, the defendant pleaded the gene- Kirk v. Non ill 


al iſſue, and three ſpecial pleas of juſtihcation. At the , Ea Ter. 
26 Geo. 3. 


755 


1 Ter, Ref. 266. 


Duberley v. 
Page ct al. 

Ea. Ter. 
28 Geo. 3 B. R. 
2 Ter, Rn. 391. 


Costs. 


found for the plaintiff, without allow ing to the plaintiff any 


colts upon the iſſue found for the defendant; and after cause 


ſhewn, BULLER, J. ſaid, all the late caſes are againſt the 
plaintiff, If the judgment had been arreſted, no coſts 
would have been given. The reaſon is obvious; the plain- 
tiff has contributed to the coſts as well as the defendant, 
He ſhould have demurred to the defendant's plea, and by 
going on to trial, he is equally in fault. PER Cur.—Rulc 
abſolute. 

If one of ſeveral pleas pleaded by a defendant be adjudgel 
bad on a demurrer to the plaintiff's replication, the plaintiff i; 
entitled to have the coſts of thoſe pleadings deducted from the 
coſts taxed for the defendant upon the potea, if afterward: 
upon trial of the iſſues joined on the other pleas, the defend- 
ant ſhould have a verdict, even though it ſhould appear on 
the whole of the record, that the plaintiff had no cauſe cf 


action.— Treſpaſs for breaking and entering a cloſe, lately 


part of a waſte in the manor. The defendants pleaded net 
guilty, and alſo ſeveral juſtifications ; one, under a right of 
common, to which the plaintiff replied a right of approving 
in the lord, leaving a ſufficiency of common; another, under 
a right of digging ſand er gravel upon the waſte, which was 


traveried by the replication. © The defendants alſo pleaded 4 


cuſtom within the manor, that if any perſon has been de- 
ſirous to approve or encloſe any part of the waſte of the 
manor, obtaining the conſent and licenſe of tle lord, he 
might be preſented by the homage of the court baron at « 
general court; and if the homage thought that ſuch encloſute 
would be of no prejudice to any of the tenants, &c. of the 
manor, it hath been the cuſtom to preſent that ſuch perſon, 
ſo obtaining the conſent and licenſe of the lord, might enclotc 
the ſaid parcel of the ſaid waſte, and a fine, or rent, hatl 
been ſet on ſuch perſon by the homage ; the plea then ſtated, 
that the homage had not preſented any ſuch perſon, &c. 
Replication, that the lord had a right to encloſe the ſaid parce: 
under the ſtatute of Merton, and did approve the ſame, there 
being left common ſufficient for all perſons having a right, 
&c. To this the defendants demurred ſeverally, and joindet 
by the plaintiff. Judgment was given for the plaintiff on 
the demurrers; and afterwards the cauſe went to trial on the 
ſeveral iſſues which had been taken. And the iſſues relating 
to the defendants preſc1iptive right to dig gravel and ſand be- 
ing found for them, the jury were diſcharged from giving 
any verdict on the other iſſues, on the ground that the lor 
could not encloſe under the ſtatute of Merton againſt ſuch i 
right, or any right of eſtovers (1). The maſter taxed the de- 


— — 


— — — — 
— 


(1) Ae, p. 669. 
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endant's coſts on the feſtea, but did not allow them the coſts 
i the demurrers. It was, on the part of the plaintiff, now 
noved, that the maſter mi ght tax the plaintiff the coits oc- 
atoned by the demurrers, and that the amount of tuch 
axed colts might be deducted out of the coſts allowed to 
ke defendants on the po/fea. And it was contended, that under 
he 4 Aun. c. 16. the piai:.tiff was entitied to the coſts of the 
{murrer which had been adjudged for him, notwithſtanding 
he defendants were entitled to judgment on the whole record: 
forthat the qth ſection of that ſtatute allows to the party de- 
Ending tie liberty of pleading double; but the 5th ſection 
xovides, that, it ſuch matter thall on demurrer joined be ad- 
aged inſufficient, coſts ſhall be allowed at the diſcretion of 
he Court. PER Cur. The que tion now is, Whether under 
he ſtatute of Anne, the plaintiff has a right to the coſts of 
he dbemurrers which were adjudged in his favour ? Before 
this act ol parliament, only one plea could be pleaded, when 
records were of courle leſs expenſive than they are at pre- 
ent, Tine meaning of the legillature in paſſing that act was, 
ba though they would grant an indulgence to a defendant, 
be permitting him to plead ſeveral pleas, yer it ſhould not be 
pudicial to the plaintitF; and, therefore, the coſts of double 
ladings arc by the ſtatute left in the diſcretion of the Court. 
Then it is material to conſider, whether, under this clauſe 
of the act, the guantum of the coſts only is left to the difcro- 
m of the Court, or whether a diſcretion is veſted in them 
whether they will or will not allow any coſts at all. We 
we of opinion, that on this clauſe the plaintiff is entitled to 
oſts, and that the quantum only is in the difcretion of the 
Court, The form of entering the judgment for coſts in all 
ales, ſtates it to be by the diſcretion of the Court, but 
that is only as to the quantum. With regard to the latter 
part of this clauſe, if a verdict had been found for the plain- 
tf on the iſſues, primd facie he would have been entitled to 
wolts; and there is no inſtance of a judge at mf prius certi- 
ing in favour of the party pleading double, when the iſſues 
thoſe pleadings are found againſt him; for it is but juſt 
tat the party who has created that expence ſhould pay it. 
[hen it is ſaid, that the plaintiff ſhould not have argued the 
{emurrer till after the iſſues had been tried, in order to avoid 
be expence of the demurrer ; but that argument is not well 
ounded, becauſe an expence is immediately incurred by the 
pleadings, The plaintitf had a right to argue the demurrer, 
ther before or after the trial; in fact it is better to argue 
before the trial, becauſe a demurrer may put an end to the 
whole. This falls very much within the reaſoning in the caſe 
it Dedd and Jadrell (i), which was argued in the laſt term, 
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where the defendant in replevin was allowed the coſts of the 


iſſues found for him out of the general coſts of the verdict, 


though ſome iſſues were found for the plaintiff, which en- 
titled him to judgment. There the Court reaſoned on the 
plea itſelf, holding every thing afterwards to be conſequent 
upon it. In the preſent caſe, the demurrer was in conſe- 


quence of the bad plea pleaded by the defendants ; and as | 


the plaintiff had judgment on that plea, he is likewiſe en- 
titled to the coſts of it. Rule abſolute. 
Davies v. James, Where a defendant removes proceedings by recordari facias 
1 B N H uelam, from a —_ court into one of the ſuperior courts, 
To. 1 371, and ſigns judgment of un pros in default of the plaintiff's 
appearing, he is entitled to coſts. 

And where by the writ each party has a day to appear in 
court, and the defendant may be damniſied by the plaintif's 
not appearing, he may appear and demand him ; and if the 
plaintiff do not appear, the defendant is entitled to ſign judg- 
ment of 11 pros, and to have his coſts. 

This was an action brough: in the county-court of Men- 
mouth, and removed by the defendant into this court by 
recordari facias loquelam : on which the plaintiff's attor- 
ney. obtained an order for time to declare; and, within a 
few days afterwards, hearing from the plaintiff that he 
would not proceed, becauſe the cauſe in the inferior court 
had been commenced to recover only three ſhillings, gave 
notice thereof to the defendant's attorney, who figned judy- 
ment of non pros.—'The defendant had obtained a rule to ſhew 
cauſe, why the maſter ſhould not tax his coſts; and cauie 
was ſhewn. BuLLYR, J. The maſter thought, in this caſe, 
that he was. not at liberty to tax the defendant his coſts un- 
der the 13 Car. 2. ſt. 2. c. 2; and I agree with him in that; 
becauſe, that act is confined to ſuits commenced in the ſuperior 
courts. But a prior ſtatute (1) makes this matter very clear, 
which ſays, that if a party be entitled to his judgment, he 
is entitled to coſts. Then the queſtion is, whether the defend- 
ant be entitled in this caſe to his judgment? That depends on 
the nature of a recordari. Now there is no diſtinction between 
an habeas corpus and a recordari as far as relates to this point; 
for an habeas corpus does remove the ſuit. Lord Chief B. 
Gilbert, in his Law of Replevin (2), ſays, on an habeas corpus 
the plaintiff muſt follow the body of the priſoner. —The ge- 
neral rule is, that where by the writ each party has a day in 
court, and the defendant may be damnified b not appearing, 
he may appear and demand the plaintiff, and this even 
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tough the writ be not returned; as upon a capias, exigent, 
of the r dtringas. 38 Ed. 3. 20. 3 H. 7. 8. pl. 10. Gilb. Law 
edict, , Rep. 131. Then what is a writ of recordari? It is a 
ch en- ammons to both parties; for it requires the ſheriff to record 
on the Wl... plaint, to have it in court on a certain day, and to prefix 
"quent Wl tat day to both parties, that they may be there. Fitz. 


conſe- . . 70. By this writ, therefore, both the parties have a 
and as | ay; and the defendant, being bound to appear, may be 
ſe en- &mnified if he does not: then if the plaintiff do not appear, 


he defendant is entitled to judgment. It follows from hence 
hat he is likewiſe entitled to his coſts ; not, indeed, on the 
ute of Charles the Second, but on that of 4 Fac. 1. c. 3.3 
rhereby, if any perſca ſhall commence any action in any 
2urt, wherein the plaintiff or defendant might have coſts, in 


| facias 
'Ourts, 
ntiff's 


wed + ale judgment ſhould be given for him, and the plaintiff after 
ntiff 's ppearance be non-ſuited, or a verdict paſs againſt him, then 
if the te defendant ſhall have his coſts. The words of the ſtatute 
Judg- in any court” are not confined to ſuperior courts. Per Cur. 
Men. Kule abſolute (1). , 
| Wherever a plaintiff would be entitled to coſts, the de- Greetham, 
rt by kadant is ſo reciprocally.ä— This was an action brought by vi4ow, v. the 
mk he party grieved, againſt the inhabitants, on 9 Geo. 1. c. 22. 
hin 2; . for ſatisfaction and amends for the damages ſuſtained Theale, Tr. Ter. 
at he y the maliciouſly ſetting on fire a barn aad outhouſe belong- 5 G00. 3- B R. 
coun ing to the plaintiff: in which action, the plaintiff was non- 
ea; and on an application by the defendants to the maſter, 
judg- Wh « To tax the coſts of the nonſuit,” he doubted, © Whether 
her Bil. the defendants were entitled to them.” And on a motion 
_— lat the maſter might tax them: THE CourT held, that 
cafe, rherever the plaintiff would be entitled to coſts, the de- 
un fendart is fo reciprocally: that here, the plaintiff, the party 
that meved, 2voauld have been entitled; and therefore, as it was 
P10" BN mutual and reci rocal, he was liable. 
ors ASTON, J. — afterwards ſaid, in the caſe of 
5 WILXINsoN v. AL Lor (2), that ſome of the judges thought, 
way dier the above caſe bad been decided, that the . — 
ween BY ite miſtaken and miſapprehended the Rug 0 wy = 
ont 3 4 and WILMOT, J. thought S ht but the 
ef BW wrards, and were for ſetting the matter right, bu 
Cor pts MP 
x ge 5 
lay in (1) To a queſtion from the bar the next day, Whether it was to be underſtood 


* ing , fat the deciſion had been ma e ſolely on the ground of the plaintiff 's having ap- 
even pared in this court by the order for time to declare, 1 he Court (1 and 
Lie, Juitices) anſwered in the negative. 


) Mic, Ter. 16 Geo. 3. B. R. Cαα. 367. Vide that caſe in following page» 
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coſts were taxed: that the miſtake upon which the Court 
went, was, that the plaintiff being he party grieved, would 
have been entitled to coſts if he had recovered ; and, there. | 


fore, having failed, ought to pay coſts to the defendant. 
But, in fact, the plaintiff would not have been entitled 
to coſts on the ſtat. 9 Geo. 1. c. 22. ſ. 7. upon which 
that action was brought, becauſe it is a ſtatute ſubſe. 


quent to the ſtatute of Glouceſter, which gives coſts only | 
where damages were before recoverable. Now, before the | 


ſtat. of 9 Geo. 1. c. 22. no demands were recoverable for 
what 1s hole made the ſubject of an action againſt the hun- 
dred; therefore, the plaintiff could not have ad coſts if he 
had ſucceeded, and, conſequently, the defendant was not en- 
titled to any under the ſtat. 4 Fac. 1. c. 3. His Lordſhip 
added, that he would not have that caſe therefore conſidered 
as a precedent; becauſe, the Court afterwards found, that 
they bad miſapprehended the ground upon which they de- 
termined it. 


Tackfon v. The But in this caſe, which was an action 3 on the 


Inhabitants of 
Caleſworth, 
Mic. Ter. 

26 Geo. 3. BR. 
1 Ter. Reh. 7 1. 


Geo. 1. c. 22. for ſetting fiie to the plainti{F's houſe, 
wherein damages to the amount of 191/. had been recover-f 


ed. A rvle having been obtained, calling on the defendants 
to ſhew cauſe why the coſts of this alien ſhould not be 
taxed : cauſe was ſhewn, and it was obſerved, that the au- 
thority of the cale of Greetham v. Theale was greatly 
ſhaken by what fell from Mr. Juſtice Aton as above (1). But 
WILLES, J. ſaid: This point on looking into the books, 
appears to have been determined. Pilford's caſe, 10 G. 
115. b. is the only one which bears the other way, which 
Lord Ch. J. Willes ſeemed ſtrongly inclined to over-rvle in 
the caſe in 2 Wilſan, 92 (2). It has been the conſtant uſage 
to give coſts in actions on the ſtatute of hue and cry. And 
wherever damages are given, coſts ought to follow of courſe. 
BUuLLER, J. Lord Czke in his 2 Inft. 289. lays down a ru'e 
different from that in Piſſard's caſe; for he ſays, * This 
« clauſe (ipeaking of the ſtatute of Glouceſter) doth ex- 


— 


(1) See p. 759. ſahra. 

(2) In 2 Wi, 92. br. Juſtice Puthurſt (aid, „ that the ſtatute of hue ans cl) 
« did not create damages, but only gave the party robbed a diffe rent remedy from 
« that which he had before, for the party robbed before that ſtatute might hate 
« had an action againſt the hundred for not keeping watch and werd.“ 


But in the preſent caſe of Fackſon v. the Inhabitants of Caleſworth, the f 
Court ſeemed inclined to think that no ſuch action againſt the hundred would hae 


lain for not keeping witch and ward before the ſtatute; they nut being a corpota- 

tion. And Mr. ſuſtice Buller in particular ſaid, he doubted whether ſuch an action 

_ the hundred, as th:t meationed by Mr, Juſtice Bathur/?, had ever been 
tout ht. 
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Court « tend to give coſts, where damages are given to any defend- 
would ant or plaintiff by any ſtatute made after this parliament.” 
there- Rule abſolute. 
1dant. So where a qui tam-informer on the ſtat. 21 Hen. 8. c. 13. Wilkinſon, q .. 
titled for non- reſidence is non-ſuited, the defendant is entitled to 4 ; | 
which WW coſts. In debt upon the ſtat. 21 Hen. 8. c. 13. for non- xeſid- —— B. R. | 
{ubſe- WF ence, the defendant pleaded the general iſſue, and at the cn. 366. 
only WW trial. the plaintiff was non-ſuited : the plaintiff afterwards 
e the WW obtained a rule to ſhew cauſe, why the maſter ſhould not be 
e for reſtrained from taxing the defendant his coſts ; and in ſup- 
hun- port of the rule it was inſiſted, that as the plaintiff, if he had 
if he recovered, would not have been entitled to coſts, it was neither 
ot en- legal nor juſt, nor reciprocal, that in the event of his havin 
rdſhip fled, he ſhould pay coſts to the defendant. 'That by the ſtat. 
dered 14 Hen. 8. c. 8. a 7 Free can have no coſts on a nonſuit 
„that ora verdict, where the plaintiff ſucs to the king's uſe, which 
ty de- was the caſe here; becauſe half the penalty belongs to 
the king. On the other fide, the ſtat. 23 Hen. 8. c. 15. ſ. 1, 
"1 the and ſtat. 4 Fac. 1. c. 3. ſ. 2. were mentioned; but the ſtat. 
10uſe, 18 Elis. c. 5. ſ. 3. was relied chiefly on as having expreſsly 
over- Wl provided, © That where any informer, on any penal ſtatute, 
dants * ſhall be non-ſuited, he i1!! pay to the party defendant his 
ot be * coſts and charges, &c.” Lord MANSFIFLD, It is a cere 
e au tain principle, that the king himſelf neither pays nor receives 
really coſts in any caſe; but this is not a ſuit proſecuted by the 
« But king, though he would have been entitled to a moiety of the 
books, penalty, if it had been recovered; but it is the ſuit of a 
0 C. common informer. The ſtat. 23 Hen. 8. c. 15. is out of the 
which caſe; but the ſtat. 18 Eliz. c. 5. is decifive: in theſe 9 
le in un actions there is liberty given to the informer by the ſame 
ulage cauſe of the ſtatute as provides for coſts, to compound for 
And the offence with leave of the Court, which ſhews they are 
ourſe, common informers. "The plaintiff ought to pay coſts, and alſa 
a tue the coſts of this motion. Aten, J. The diſtinction taken 
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m the books is this, whereſoever a ſtatute, ſubſequent to 
the ſtatute of Glouceſter, increaſes damages to double or 
treble value, where damages were before given, the plaintiff 
ſhall recover coſts, and theſe coſts ſhall alſo be doubled or 
trebled as the ſtatute may be; but where ſingle, double, or 
treble damages are newly given by ſuch ſubſequent ſtatute, 
where no damages were formerly recoverable, there the plaintiff 
ſhall recover thoſe damages only, and no coſts z becauſe, the 
ſtatute of Glouceſter does not operate to add coſts to what 
s given by ſuch ſubſequent ſtatute, 2 Inſt. 289. Grlb. Ii. 
C. B. 258, 259. Afbhurſt, J. The object of this ſtatute 
was to prevent vexation in common informers; and, there- 
fore, in that reſpect, there is no difference between a cone 
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mon informer qui tam, and one who is intitled to the whole 
penalty; for he may be juſt as vexatious when he proſecutes 
on the behalf of the king and himſelf jointly, as when he 
ſues on his own ſeparate account. —Rulc diſcharged. 

So in debt for the penalty of the Leas corpus act, 
31 Car. 2. c. 2. ſ. 5. againſt the defendant, x was k-eper 
of Colcheſter gaol, for refuſing the plaintiff (being the party 


grieved) a copy of the warrant of commitment. Plea u 


debet.— Verdict for the penalty Tool. but no damages nor 
coſts. On a rule to ſhew cauſe why the prothonatary 
ſhould not tax the plaintiff his coſts, and cauſe ſhewn, Lord 
LouGnBorRoucH ſaid, The ſtatute of Glouceſter is a re- 
medial act, and ought to have a favourable interpretation. Ihe 
penalty ia the preſent caſe accrucs to the party gricved before 
action brought, who having recovered a debt, is entitled to 
the coſts attending ſuch recovery. GoULD, J. Coſt; are 
in the nature of a ſatisfaction. This is not a popular ac- 
tion; it is like an action on a bond to recover a debt alieady 
due, a right of action veſts in the party grieved as ſoon as 
the grievance is committed ; but it is otherwite of a com- 
mon informer, who has no intereſt ull judgment. HEATH 
and WILso, juſtices, of the ſame opinion.—Rule abſolute, 

So in this caſe, which was an action upon the caſe againſt 
the defendant as ſheriff of the county of Lancaſter, tor re- 


B. R. 67er. Reb. fuſing to take bail under the ſtat. 23 Hen. 6. c. g. wherein 


355» 


the plaintiff had obtained a verdict, with 408. damages. A 
rule having been obtained, calling on the plaintiff to thew 
cauſe why the maſter ſhould not be reſtrained from taxing 
the plaintiff his coſts. Cauſe was ſhewn, viz. that this 
action was founded on the 23 H. 6. c. 9. which directs, 
& that the ſheriffs, &c. ſhall let out of priſon all manner ot 
&« perſons by them arreſted, or being in their cuſtody, by 
force of any writ, &c. in any action perſonal, &c. upon 
& reaſonable ſureties of ſufficient perſons, &c. ;** and chat ali 
ſheriffs, &c. acting contrary to the ſtatute ſhall loſe to the 
party in this behalf, indamaged or grieved his treble damage, 
and thall forfeit 5o/. half to the king, and half to the informer, 
AND THE QUESTION was, Whether the plaintiff, the party 

rieved, having recovered damages, is entitled to his coſts 
under the ftatute of Glouceſter (1), which gives coſts in all 
caſes where the party is to recover damages? Lord KEN Yo, 
Ch. J. No anſwer has been given to the propoſition laid 
down by the plaintiff's counſel, that the party, in ſuch a calc 
as the preſent, might have recovered damages before the 
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jatute of Glouceſter, provided he took the proper means to 
:ompel the ſheriff to take bail, namely, by ſuing out a writ 
of mainpriſe. In the caſe of /Jitham v. Hill, reported in 
Mi i. Lord Ch. J. WiLLEs faid, I agree that where 
z ſtatute ſubſequent to the ſtatute of Glouceſter gives an ac- 
jon in a caſe where no damages were ſuſtained before, the 
plaintiff is not entitled to colts: but in all cafes where the 
zarty ſuſtains a damage, and a ub equent ſtatute gives the 
remedy, the party is entitled to colts. Therefore | am of 
opinion, that twherever the party has ſuſtained damage, and @ 
ww act gives another remedy, ſuch a party may recover coſts 
4; well as damages. In ſuch a caſe as the preicit, belore the 
tat. Hen. 6. if the ſheriff did an injury to the party rreſted 
by not taking bail, the latter had a remedy againſt the theriff; 
or, in general, wherever an injury is done by one perſon io 
mother, a ripht of action ace rues to that other, And though 
preliminary ſtep was to be taken by the party arreſted, to 
compel the ſheriff to take bail bef fe the ſtatute of Henry 
the dixth, as ſuing out a writ af mainpriſe, yet after having 
aken that ſtep the party might have maintained an action 
azainſt the theriff, aud recovered damages, &c, All that 
his ſtatute did was to clear the way, to take away the ne- 
ceflity of ſuing out a writ of mainpriſe, and to give treble 
damages to the party grieved ; but as the party ſuſtained 
damages before, and might have maintained an action againſt 
the theriff, the coſts are given by the ſtatute of Glouceſter, 
deveral caſes, however, have been mentioned by the de fend- 
ant's counſel, to ſhew that the plaintiffs cannot r-cover coſts 
in thoſe actions, becauie the actions were given by ſtatutes 
ſubſequent to the ſtature of Glouceſter; but in thoſe the 
party had no right of action before. The caſe of guare im- 
fedit was conſidered as a queſtion of mere ſpiritual concern. 
do in the caſe of tithes; they could not be recovered in the 
temporal courts before the reign of Edward the Sixth. But 
thole caſes are diſtinguiſhable from the preſent z where, be- 
fore the ſtatute of Glouceſter, damages might have been re- 
covered; and then the coſts follow by that act. GROSOEU, J. 
agreed —LAWRENCE, J. It is a general principle, that where 
an act of parliament impoſes a duty, and any perſon is pre- 
udiced by the non-performance of it, the _ injured may 
recover damages and his coſts. This has been the practice 
under many acts of parliament paſſed ſince the ſtatute of 
Glouceſter. Here the act of parliament impoſed a duty on 
the ſheriff to take bail; and for the non- performance of that 
by the ſheriff, the party grieved is entitled to recover damages 
and coſts. In the caſe of penaltics, a diſtinction has been 
taken between thoſe caſes where the penalty is given to the 
party grieved, and thoſe where it is given to a common in- 
former. That diſtinction was taken in Ward v. Snell; where 
tax Court ſaid, that the inſtant the thing was done which oc- 
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caſioned the penalty, it was a debt at common law : ſo here, 
if the ſheriff did not do his duty by taking bail, an action 
might have been brought againſt him before the ſtatute of 
Glouceſter, and conſequently the plaintiff is entitled to lus 
coſts under that act.—Rule diſcharged. 

So in this caſe, which was an action on the ſtat. (1) 29 Fiz, 
c. 4. againſt the ſheriff for treble damages, for taking mor- 
upon a levy of execution upon the plaintiff's goods than th: 


fees allowed by that act. The declaration, after ſetting forth } 


the neceſſary proceedings in the former ſuit, ſtated, that 
« nevertheleſs the defendants, not regarding their duty, nor 
* the ſtatute in ſuch caſe made and provided, received and 
« took of the plaintiff, for executing the ſaid exccution, 
« more or other conſideration and recompence than in the 
“ faid act is limited and appointed in that behalf, viz. 187. 6/. 
* more than in the ſaid act is limited, whereby the plant? 
is endamaged and aggrieved to the amount of the {1d 
« 15s. 6d.; contrary to the form of the ſtatute,” &c. The 
plaintiff obtained a verdict, and had judgment for his treble 
damages under the ftatute, and the maſter taxed colts for 
him. On a motion, that the maſter might review his tax- 
ation, on the ground that no coſts were due in this caſe unde; 
the ſtat. of Glouceſter (2), and none were given by the act 
of Elizabeth, on which the action was framed ; the Cour: 
were clearly of opinion, that there was no foundation for the 
motion; for that the rule was eſtabliſhed in the foregoing 
caſes, of Witham v. Hill, Fackſon v. The Inhabitants of Cal. 
avorth, Ward v. Snell, and Creſwell v. Hoghton, that wheri 
by any act ſince the ſtatute of Glouceſter an action is given 
to the party grieved, he is entitled to coſts if he ſucreed, 
though he ka no remedy before ſuch act. And theretore 
they refuſed the rulc. 


Barnard t. Moſs, In an action of debt on the ſtat. 2 & 3 Ed. 6. c. 13. to 


Hil. Ter. 


29 Geo. 3. C. B 
Hex. Black,107. 


recover treble the value of tithes not ſet out: there was alt» 
a count for the ſingle value. The defendant demurred to 
the declaration, but the parties afterwards agreed to ſubmit 
to arbitration, and judgment was entered to ſtand as a fe- 
curity for coſts. The arbitrator determined the fingle value 
of the tithes to be 6/. 175. 6d. and awarded treble that tun 
to the plaintiff, viz. 19/. 2s. 6d. together with the colts of 
the reference, and that he might ſue out execution. It was 
now moved, that the prothonotary might tax the coſts of 
ſuit to the plaintiff, on the ground of the ſtat. 8 & 9 If 3 
c. 11. ſect. 3. which enacts, “ that in all actions of debt 
« upon the ſtatute for not ſetting forth of tithes, wherein 
« the ſingle value or damages found by the jury, ſhall not 


— 


(r) In 1 Salk. 331. it is ſaid, that it appears by the parliament rolls to have paſſed 
in the 23 Els. 
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© exceed the ſum of 20 nobles (6/. 135. 4d.), the plaintiff 
obtaining judgment, or an award of execution, after plea 
« pleaded, or demurrer joined, ſhall lixewiſe recover his colts 
« of ſuit.” The Court held, that the ſtatute was confined to 
the caſe of the ſingle value or damages being found by a jury, 
ud therefore refuſed the rule, as far as it reſpected the 
ounts for the penalty, but allowed the coſts to be taxed on 
the count for the ſingle value. 
An award of“ coſts ſuſtained in the action,“ does not in- Browne, Mart. 
dude the coſts of the reference. This cauſe being at iſſue, * al, 
he parties ſubmitted to arbitration. The arbitrator awarded 338 C. 8. 
t the plaintiff 24%. damages, and the“ coſts by him ſuſ- 1 Hen. Rlact. 22 1. 
tained in the ſaid action to be taxed by the proper officer.” 
The prothonotary refuſed to allow the coſts of the reference, 
or any other, except thoſe of the action, as between party 
md party. AND THE Cour faid there was no precedent 
tor the cofts of the reference to be included in an award, of 
cots of the action; and they held, that theſe words were 
confined to the coſts of the action. 
[f the plaintiff enter a ni proſequi, the defendant is enti- Cooper e. Titkn, 
led to coſts under the 8 Els. c. 2. ſect. 2.—After this action Mic. Ter. 
Ty 12 * "_—_ ＋ 30 Geo. 3. B. R. 
ws brought, and the declaration delivered, the plaintiff diſ- 3 Ter. Reps. 511. 
corered that the defendant was an infant, and entered a 00 


preſequt on which it was moved, that the defendant might 


be allowed his coſts under 8 Eliz. c. 2. ſect. 2. © which 
gives the defendant coſts, if, after declaration, the plaintiff 
* thall ſuffer the ſuit to be diſcontinued, or otherwiſe ſhall 
be nonſuit in the ſame.” And the Court ſaid, that the caſe 
of a cli proſequi could not be diſtinguiſhed in reaſon from 
lit of a diſcontinuance ; for that in this, as well as in that, 
he party might afterwards commence another action for the 
ame cauſe ; and that the practice had been, to give coſts in 
uch caſes.— Rule abſolute. 

lf there be two defendants in an action of at, one of Shrubby, Barrett 
whom ſuffers judgment by default, and the other obtains WY 
verdict, he who obtains the verdict is entitled to coſts.— 32 Geo. 3. C. B. 
In this action of aſſump/it for goods fold and delivered, one 2 H. Black. 28, 
A the defendants ſuffered judgment to go by default, and 
de other gained a verdict; but the judge did not certify that 
there was reaſonable cauſe for making him a defendant, ac- 
tording to ſtat. 8 & 9 IV. 2. c. 11. ſect. 1. The prothono- 
ary having allowed coſts to him who obtained the verdict, a 
ule was granted to ſhew cauſe, why the taxation ſhould not 
de reviewed. Per Cur. There is a material difference be- 
ween actions founded on torts, and thoſe on contracts of 
is kind, viz. torts are joint and ſeveral, ſo that one defend- 
mt may be acquitted, and the other found guilty ; but for 
tntracts being joint where there are two defendants in an 
Kiion on a contract, one cannot have a verdict 3 a 

mon- 


Costs. 


demonſtration that there was no cauſe of a joint action 
againſt both. It is immaterial, therefore, that in the preſent 
caſe judgment went by default againſt one defendant, ſince 
the other obtained a verdict. 1 Lev. 63. 1 Siderf. 76. 1 K+, 
284. are authorities to this point in an action of covenant, 
and Pra#. Reg. C. P. 102. in an action of aſſumpſit. 


Rex v. Heydon, Colts for not going to trial, ſhall be paid to a defendant, | 


Head and Roper, by the courſe of the Court. on informations for miſdemeanors, 
— 4. 3 B. R. where the proſecutor does not countermand notice of trial in 
3 Burr. 1304. time.—In this cafe it was moved to diſcharge a rule for re. 
ferring it to the maſter, © To tax coſts to be paid to the 
& defendants, for the proſecutor's not going on to trial,” 
Theſe were three informations ſor bribery at an election to 
arliament. And the motion was made, firſt, on a point of 
= z ſecondly, upon the merits. And, firſt, It has been urged, 
that there were no coſts at all upon informations, before the 
ſtatute of 4 & 5 W. & M. c. 18. And by that act, ſect. 3. the 
Court have no authority to give coſts againſt the proſecutor, 
till he ſhall have neglected to proſecute, with effect, for the 
ſpace of a year: the words of it are “ In caſe the proſecuto! 
& ſhall not, within one whole year next after iſſue joined, pro- 
cc cure the ſame to be tried.” But this was within the year. Se- 
condly, 'That the merits were, that the adverſe party detained 
the books, which were the proſecutor's only evidence: which 
detention obliged the proſecutor to withdraw his record, and 
was the only rcaſon of his not going on to trial. Per Cur. 
Firſt, by the conſtant courſe of the Court, the defendant is 
entitled to coſts, 1f the proſecutor gives notice of trial, and 
neither goes to trial, nor countermands it in time : and no 
inſtance can be produced to the contrary.—Secondly, Yet if 
the defendant had drawn the proſecutor in,“ to give notice 
of trial,” by giving him hopes of producing any books; that 
might be a reaſon for not giving the defendant any coſts. 
But no ſuch thing appears in this caſe. Therefore there is 
no reaſon to except this out of the general rule. 
Rex v. Righton, Coſts are not payable for not going tp trial on a traverſe ac- 
Ea. Ter. cording to notice, if they be not occaſioned by the party's own 
5 Geo. 3. B. K. default. — This was a motion for the defendant, to ſhew cauſe 
3 Burr. 1694. x : 
why he ſhould not pay the proſecutor his coſts by him expended 
in this cauſe, fer the defendant's not going to trial, in purſuance 
of his notice given for that purpoſe.—It was an indictment 
for refuſing to take upon himſelf the office of borſholder; and 
he had obtained a rule for a ſpecial jury; every thing was 
ready for trial : but only five of the ſpecial jury appeared; 
and neither ſide prayed a tales; (though the detendant had 
a warrant for a tales in his pocket).—'The Court were unant 
mouſly of opinion, that the defendant had not been guilty of 
ſuch a default as could render him liable to pay coſts for not 
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with a warrant for a tales, if he had thought proper. Rule 
diſcharged. 

The king is only a truſtee for the party, in a forfeited re- Rex v. Eyres 

cognizance.— This recognizance had been forfeited ; a ſcire aud Bond, ma- 
facias brought upon it; and a /evari 2 iſſued; and the 1 * 
ſheriff returned 200. levied of the goods and chattels of Bond, Tr. Ter. 
ind that Eyres had not any goods, &c. It was moved, to 7 Geo. 3. B. R. 
ax the proſecutor's coſts ; and that they might be paid to“ K. 2118. 
the proſecutor out of the ſum levied. The Court gave a rule 
to ſhew cauſe: but the next day, being apprized how the 
matter ſtood, and that it was the king's money, they thought 
they could not make ſuch a rule, and ordered that it ſhould 
not be drawn up.—On the former motion being renewed, 
Lord MANSFIELD ſaid, Let the maiter tax the coſts : and let 
notice be given to the defendant and the bail, to ſhew cauſe why 
the coſts ſo taxed ſhould not be paid to the proſecutor z and 
the ſurplus of the money levied be returned to the defendant, 
or the bail upon whom it was levied. — This is the beſt, and 
caheſt method. The king has no intereſt in this money, he 
1s only royal truſtee for the party. 

On a defendant's acquittal on an information, he is not The Kiag ». 
entitled, under the 4 & 5 IV. & M. c. 18. ſect. 2. to coſts File wood er af. 
beyond the extent of the recognizance entered into by the * — 
proſecutor in 204. under that at. On an information being 2 Te. Rep. 14%. 
fled againſt the defendants, who were juſtices of the peace, 
for improperly granting an ale licence, Carter, the proſecu- 
tor's attorney, entered into a recognizance in 20/7. to proſe- 
cute the information with effect, as required by 4 & 5 V. 

& M. c. 18. ſet. 2. At the trial at the laſt aſſizes for 
Surrey, the defendants were acquitted. And the defendants” 
colts 2 been ſince taxed at 54/. a rule was obtained to 
ew cauſe why an attachment ſhould not ifiue againſt Carter 
for not paying thoſe coſts. This application was made for 
the 2 of taking the opinion of the Court on the con- 
ſtruction of the 4 & W. & M.; the ſecond ſection of 
which enacts, “ that no information ſhall be filed till the 
* proſecutor ſhall have entered into a recognizance in the 
* penalty of 20/.; that he will effectually proſecute ſuch in- 
* formation, and abide by, and obſerve ſuch orders as the 
„Court ſhall direct; and in caſe the proſecutor ſhall not, 
* within one year after iſſue joined, procure the ſame to be 
* tried, or if, upon ſuch trial, a verdict paſs for the defend- 
* ant, or the informer procure a ni proſequi to be entered, 
* then, in any of the ſaid caſes, the court of king's bench is 
© hereby e ies to award to the defendant his coſts; 
* and, in caſe the ſaid informer ſhall not within three months 
next after the ſaid coſts taxed, and demand made thereof, 
pay to the defendant the ſaid coſts, then the ſaid defendant 
* thall have the benefit of the ſaid recognizance to _ 

e «c im 


768 Costs. 
4 him thereto.” It was inſiſted in ſupport of the rule, that, gen t. 
though the ſtatute limited the ng to 20/. the Court it is a 
were expreſsly authorized by the ſtatute to award the whole them, | 
coſts. A$sHHURST, J. delivered the opinion of the Court; fendant 
and ſaid, that on looking into the act of parliament, and the nto, uf 
caſes of the King v. Howell, Caf. Temp. Hardw. 247. and tions 
the King v. Morgan, Strange, 1042. the coſts were limited tions 
to the ſum ſpecified in the act, namely, 20 J.; and there be- But thi 
ing no authority to the contrary, they were not warranted in tude of 
wing more than was mentioned in the recognizance. But for, cor 
— intimated, that perhaps in future it might be proper to ind eſt; 
adopt ſome new rule, ſuch as refuſing to grant any informa- re to 
tion unleſs the proſecutor will undertake to pay all the coſts in 8 not ſe 
caſe he does not ſubſtantiate his charge; but that was a matter Lord H 
for future conſideration.— Rule diſcharged on paying 20 /. belared 
Rex v. Brooke. But the Court being moved in this caſe, where an informa- to cot 
&. a. Hil. Ter. tion had been — againſt the defendants, to compel the s cordir 
26 Geo'3. B. f. proſecutors to give ſecurity for the coſts, in cafe the defend. « treſy2 
2 Ter, Reh. 197. P . ö P 
ants ſhould be acquitted, over and above the recognizance in 6 the ac 
20 J. required by the 4 & 5 V. & M. c. 18. fect. 2. accord. uded, t 
ing to what the Court had thrown out in the above caſe of pleas, it 
the King v. Filewood, THE Court refuſed the application; orelate 
ſaying, that if any alteration were neceſſary, it had better be $ nearer 
done 4 legiſlative authority, than by an order of the Court.— ers, in 1 
Rule diſcharged. $ anoth 
error, in 
2 Ro. K 
: * which de 
Cofts in Replevin, 4 
: ö : ie in the 
Ingle v. Wordſ= = One of two defendants in replevin, cannot have his coſts u B. K. 
worth, er al. upon acquittal.— One of the defendants having been acquitted That 
1 by verdict (on a plea of © non cepit”), and there being no cer- " to be 
2 Geo. 3. B R. tificate of the judge “ That there was a reaſonable cauſe for « thoug] 
3 Burr. 1234. making him a defendant, it was moved, on his behalf, that 3 
1 the plaintiff in replevin might ſhew cauſe why the maſter i did 
ſhould not tax the defendant's coſts (purſuant to 8 & 9 IV. 3: bat pros 
c. 11. ſect. 1.“ For the better preventing frivolous and vex- alen ſtr 
« atious ſuits”), as if a verdict had been given againſt the it to de 
plaintiff, and all the defendants acquitted. All the other de- targed 
fendants had avowed : and iſſue was taken upon a right 0 In this 
common, which was found for the plaintiff in replevin, ig. Fes joir 
(That he had right of common.” —The maſter had a doubt if or? 11 
whether the action of replevin was within the ſtatute 0! wich th 
8 & 9 . z. c. 11. ſect. 1. which ſpecifically names only actions ter eau 
of ＋ aſſault, falſe impriſonment, and cjectione firms.— he full c 
Cauſe was ſhewn : and the Court took time to conſider of t. 
Afterwards Lord MANSFIELD delivered their opinion.—Ve — 


have thought of this caſe, We had a ſtrong bias to habe Me. 


give a 
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chat, ten the defendant his coſts, if it had been poſſible; becauſe 
-ourt t is agreeable to natural juſtice that he ſhould receive 
rhole them, if there was no reaſonable cauſe for making him a de- 
zurt ; ſendant.— But the matter is too fully ſettled to be now gone 
d the nto, upon reaſons at large.— The ſtatute ſpeaks generally of 
| and tions of treſpaſs; and does not particularly ſpecify any 
nited tions of treſpaſs that are not trefpaſſes quare vi et armis. 
e be- But this is a caſe of replevin ; which cannot have that lati- 
ed in tude of conſtruction put upon it, which has been contended 
But for, conſiſtent with the ſettled caſes.—It has been ſo ſettled 
er to ind eſtabliſhed, © That this act, and all acts that give coſts, 
_ ire to be conſtrued ſtrictly. The caſe of Dibben v. Cooke(1) 
n s not ſo fully reported in Sir John Strange as it really paſſed. 
my Lord Hardwicke gave the ſolemn judgment of the Court; and 
|, teclared it to be then ſettled, © That all the ſtatutes relating 
77 to coſts are, and ought to be, conſtrued ſtrictly and ac- 
A* : cording to the letter.” And he declared, © That actions of 
4 treſpaſs upon the caſe could not be conſtrued to be within 
AT = act of parliament.” And he gave reaſons for it: and 
* added, that upon enquiry into the practice of the common 
* less, it appeared that the word treſpaſs was there taken onl 
＋ 0 relate to treſpaſſes vi et armis. And treſpaſs upon the — 
wh $ nearer to treſpaſs vi et armis than replevin is; which dif- 
ö ers, in many things, from a mere action of treſpaſs.— There 
s another authority very ſtrong ; which is on the writ of 
ror, in the exchequer- chamber, on 27 El:z. c. 8. It is in 
? Ro. Rep. 434. (Farnell, plaintiff, in ſecond deliverance), 
which determines a replevin not to be an action of treſpaſs 
rithin that act; and that therefore a writ of error would not 
on; en the exchequer-chamber, upon a judgment in replevin 
_ . B. R. The — in the caſe of Dibben v. Cooke was, 1 
> a_ That actions of treſpaſs upon the caſe had been holden 
ſe for . 7 be within the proviſo of the ſtatute of limitations; 
tha: . ough as much excluded there as they are here, by ſo 
naſter . many other actions being ſpecified in that (2) clauſe (even 
. z — on the caſe for words), and this omitted.” But 
* t proviſo is to be conſtrued liberally: this ſtatute is to be 
40 alen ſtrictly.— I conſider this as a point ſo fully ſettled; as 
r de- WW = to -y got over upon any reaſoning at large. Rule diſ- 
ght of K 
” with *_ this caſe there were ſeveral avowries on the record, and Stone v. Forſyth, 
doubt 175 joined on all; and the jury having found for the plain- 
wy” _ all but one, on which a caſe was reſerved, and upon ay — | 
my þ ch the defendant afterwards had judgment; a rule to la. 2. | 
12 — * cauſe why the maſter ſhould not allow the defendant 
of it ull coſts on all the iſſues was moved for; and it was 
Ne — 
have = 
gren (1) V. 2. Sir J. S 2005, 1006. (2) V. 1. J. 1. c. 16. ſe. ult. | 
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Dodd v. Iod- 
grell, Hil. Ter. 
28 Geo. 3. B. R. 
2 Ter, Rip. 235. 
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contended, that a defendant or avowant in replevin is an 
actor, and to many purpoſes conſidered in law as a plaintiff, 
That different avowries, therefore, ought to be looked upon 
as different counts in a declaration, and that when ſeparate 
iſſues are joined on different counts, and any one of them is 
found for the plaintiff, he is allowed the colts of the whole 
record. That, by ſect. 5. of 4 Ann. c. 16. if any ſpecial 
matter pleaded W” virtue of that ſtatute by any defendant, 
tenant, or plaintiff in replevin, ſhall be judged inſufficient on 
demurrer, or found for the plaintiff or demandant on verdict, 
coſts arc given ; but that it could not be ſuppoſed, that, in 
the general words © defendants or tenants,” were included 
avowants of defendants in replevin; and if they were not 
included, they ought, upon general principles, to have their 
full coſts in ſuch a cafe, becauſe, if any one of the avowrie: 
is found againſt the plaintiff, it ſhews that he had no cauſe 
of action. Cauſe being thewn, I' rt Cour were clear, 
that an avowant is a defendant within the meaning of the 
act, and ſaid, it had always been ſo conſidered in the taxation 
of coſts. Indeed, if it were not fo, there would be no au- 
thority under ſect. 4. to plead different avowries.— Sec allo 
Can v. Bowles, B. R. H. 2 & 3 V. & M. where it was 
held, that an avowant is not a plaintiff within the meaning 
of 3 Hen. 7. c. 10. fo as to be entitled to coſts on the aſſirm- 
ance of a judgment in his favour upon a writ of error.— 
Carth. 122. 4 Med. 7. 1 Show. 13. 165. 1 Salk. 95. 205+ 
Where ſome iſſues in replevin are found for the plaintif, 
which entitle him to judgment, and ſome for the defendant; 
the defendant muſt be allowed the coſts of the iſſues found 
for him out of the general colts of the verdict, unleſs the 
judge certify that the plaintiff had probable cauſe for pleas- 
ing the matter on which thofe iſſues are joined. —This was 
an action of replevin. The defendant pleaded non cepit, and 
then made cognizance as bailiff of J. Horne. The 2 
after taking ifſue on non cepit, and traverſing the detendants 
being bailitf of J. Horne, pleaded two pleas in bar; the firit, 
a licence to him from J. Horne to put his cattle in the place 
in queſtion; the ſecond, that the place in queſtion was parcel 
of Poſtcome-Field, and ſet up a right of common thereupon 
The replication firſt traverſed the licence from F. Horne to 
the plaintiff; and, ſecondly, proteſting againit the right 0! 
common, traverſed the place in queſtion, being parcel 0? 
Poſtcome-Vield. The firſt and laſt iſſues were found for the 
plaintiff; the ſecond and third for the defendant. And the 
judge, before whom the cauſe was tried, did not certify that 
the plaintiff had a probable cauſe for pleading his pleas 
bar; the maſter, in taxing the plaintiff his colts, having only 
deducted for the defendant the coſts of the third iſſue ; . 
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defendant the coſts of the verdict, or, at leaſt, to deduct for 
him the coſts of the ſecond, as well as of the third iſſue. 
The difficulty aroſe from the penning of the ſtatute, 
4 Ann, c. 16. ſect. 4 & 5. where the word “ avowant” is 
omitted, though the plaintiff is mentioned. The fourth ſec- 
tion gives leave to plead ſeveral matters in bar; and the fitt] 

provides, that © if any ſuch matter, upon a demurrer joined, 
« be judged inſufficient, coſts ſhall be given at the diſcretion 
« of the Court; or, if a verdict ſhall be found upon any iſſue 
« for the plaintiff or demandant, coſts ſhall be given in like 
% manner, unleſs the judge who tried the iſſue ſhall certify 
« that the defendant, or tenant, or plaintiff in replevin, had 
« a probable cauſe to plead ſuch matter which, upon the 
« faid iſſue, ſhall be found againſt him.” THE CourT were 
clearly of opinion that the defendant was entitled to deduct 
the coſts of the ſecond as well as of the third iſſue. And 
BULLER, J. added, The difficulty of the maſter ſeems to have 
ariſen from the term “ overpleading;“ for he conceives, that 
although ſome of the iſſues are found for the defendant, yet, 
if the plaintiff did not unneceſſarily plead the matter upon 
which thoſe iſſues were taken, and was entitled to the general] 
colts of the verdict, the coſts of thoſe iſſues ought not to be 
deducted, But I take it, that overpleading means pleading 
matters not true in point of fact, which is found againſt the 
party pleading it, and yet he is entitled to a verdict. It makes 
no difference, whether the plaintiff in replevin pleads new 

matter out of the cognizance, on which iſſue is joined, and it 
i found againſt him; or whether he takes iſſue on the cogni- 
zance itſelf, and that is found againſt him. The general 

rule is this : where ſeveral matters are pleaded by the plain- 

uf, ſome of which are found for him, and the others for 

the defendant, and the plaintiff is entitled to judgment, if 
the judge who tried the cauſe certify that there was a pro- 

bable cauſe for pleading thoſe pleas, the maſter is not to de- 

duct the coſts of thoſe iſſues ſo found for the defendant: but, 

if there be no certificate, the defendant is entitled to have 

thoſe coſts deducted for him (x ) 
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Where the plaintiff in replevin pleads ſeveral pleas in bar Brooke v.Willer, 


of an avo) il, Ter. 


„on which iſſues are joined, and one of them eien 


8 found for him, which eſtabliſhes his right of action, and 2 Her. Black.431 


the others for the defendant, and the judge does not certify 
under ſtat. 4 Arne, c. 16. the defendant is entitled to the 
colts, not only of the pleadings which form, but alſo of the 
nal of thoſe iſſues which are found in his favour. In this 


ation of replevin, the declaration contained two counts, 


the firſt for taking ſheep at the pariſh of Mildenhall, in a 


Js. 


ce 


(1) See Dubberly v. Page, in p. 756. ſufre. 
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place called —_ Common ; the ſecond, for taking them 
at the poriſn of Lakenheath, in a place called Undley Com- 
mon. To the firſt count, n cepit was pleaded, on which 
iſſue was joined, and found for the defendant. To the ſe- 
cond, avowry for damage feaſant to the defendant's right of 


common for all commonable cattle, except ſheep.—Pleas in 


Leominſter Ca- 
a Navigation 
v. Thomas Notr13 
und Harold, 

Hil. Ter. 

38 Gco. 3. B. R. 
7 Ter. Rep. 500. 


bar: 1. A preſcription for common for 20 ſheep on the locu: #» 
guo, viz. Undley Common, on which iſſue was joined and 
found for the plaintiff. 2. Common by caufe of vicinage, on 
which the iſſue was found for the defendant z and the judge 
did not certify that the plaintiff had probable cauſe for plead- 
ing ſuch matter, under 4 Ann. c. 16. A rule being granted 
to ſhew cauſe, why the prothonotary ſhould not tax the de- 
fendant the coſts of hot. iſſues which were found for him, 
and why they ſhould not be deducted from the coſts of that 
iſſue which was found for the plaintiff, and alſo from the 
general coſts of the cauſe to which the plaintiff was entitled, 
by having one iſſue found in his favour, by which it appeared 
that he had a cauſe of action. After cauſe ſhewn, and time 
taken to conſider, Tux Cour declared, that it appeared 
upon enquiry to be by no means the ſettled practice of the 
court of King's Bench to confine the ſtatute 4 Hun. c. 16. io 
the coſts of the pleadings, in all caſes; and that both on the 
words and ſpirit of the ſtatute, and on principles of juſtice, 
the defendant was entitled to have the coſts allowed of the 
trial of the iſſue which was found for him, and not of the 
pleadings alone.—Rule abſolute. ö 
By a canal act, the company were authorized to take certain 
lands for the purpoſes of the act, on making certain payments, 
either by annual rents or ſums in groſs; and the perſons from, 
whom the land was to be taken, were empowered to diſtram 
the goods of the company, even off the premiſes, in caſe 
of non-payment of ſuch ſums : an avowant, ſtating a diſtrets 
under this act of parliament, has been held not entitled, on 
obtaining a verdict, to double coſts under the ſtat. 11 C. 2. 
c. 19. ſect. 22,—In replevin for taking the goods of the plain. 
tis, the defendant, Nerris, avowed, and the other defend. 
ant, Harold, acknowledged, the taking, &c. as bailiff to the 
defendant, Norris, and to E. Norris, And they ſtated, that 
the ſaid T. and E. Norris, before the paſſing of a certain att 
after-· mentioned, were ſeiſed in fee of two acres of land, with 
the appurtenances; and were alſo ſeifed in fee according to tie 
cuſtom of the manor of Orleton, of two other acres of land, 
with the appurtenances, in Orleton. Ihat by an act, 31 6.3. 
for making and maintaining a navigable canal through Leo 
miniſter, &c. the company of proprictors were authorized to 
make a canal navigable for boats to Kingſton, through ſeveral 
pariſhes therein mentioned; and were empowered to enter 


on the lands of any perſon to make a ſurvey, &c. and to 1 
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out ſuch parts as they ſhould think neceſſary for making the 
canal, &c. they making ſatisfaction in the manner therein 
mentioned for all damages to be ſuſtained by the owners and 
perſons intereſted in ſuch lands, as ſhould be taken, uſed, or 
prejudiced, 1n or by the execution of the act. That certain 
perions were thereby appointed commiſſioners to determine 
all queſtions that ſhould ariſe between the company ud the 
perſons intereſted in any lands that ſhould be eff cted or pre- 
udiced by the execution of the act; and alſo to determine, 
from time to time, what ſum or money ſhould be paid by the 
gens either by annual ent, or b a ſum of money in 
groſs, for the abſolute purchafe of the houſes, lands, &c. 
which ſhould be ſet out and aſcertained, or intendcd to be 
taken or made uſe of, for making the ſaid canal; and alſo, 
o determine what other diſtinct ſum of money ſhould be 
paid by the company as a recompence for any damages which 
ſhould be ſuſtained by ſuch perton intereſi:d, &c. % reaſon 
of making, repairing, or maintaining, the ſaid canal, &c. in 
caſe ſuch price or value of damages and recympence, refpec- 
tively, could not be ſettled and agreed for by and between 
the 2 company, and the perſons intereſted, & . That it 
vas by the ſaid act enacted, that ſuch annual rents, or ſums, 
45 ſhould be fo agreed upon, or ſettled and aſcertained. ſhould 
be charged on the rates therein granted to the company, and 
ſhould be paid by them as the ſame ſhould become due ; and 
in caſe ſuch annual rents, or ſums, ſhould not be paid within 
wenty-one days after they ſhould become due, ſuch perſons 
vere thereby empowered to ſeize and diſtrain any boats, or 
other effects, of the company which ſhould be found on the 
canal, or on the wharts, warchouſes, or other works thereto 
belonging, and to detain the ſame until payment, &c. The 
defendants then ſtated that the company, in the execu- 
ton of the powers given to them by the act, entered into di- 
ers lands of the bid T. and E. Norris (ſpecifying them), 
and ſet out and aſcertained the firſt of them, containing four 
ares, and divers parts of the ſaid other lands (ſpecifying 
them) for the making, improving, and completing of the 
laid canal, &c. and took and made uſe of the ſame for the 
purpoſes aforeſaid. That the annual rent, or ſum, to be 
pad to the ſaid T. and E. Norris by the ſaid company, for 
the ſaid lands, was, in due manner, ſettled and detcrinined 
by, and between them and the company, according to the 
meaning of the act, &c. and, upon that adjuſtment ſo made, 
* was, on the 28th of November, 1791, agreed by and be- 
ween them and the company, that the company ſhould pa 

to them for the ſame, until the ſaid company ſhould be ca 
ſeſſed of the ſame by purchaſ2, the annual rent or ſum of 
. 105. for every acre, &c. And then they ſhewed, that 
laree years of the ſaid annual rents and payments, amount- 


3D 3 ing 


5 


73 


— — eo — — 


Costs 


ing to 58“. 27. 6d. were due on the 2d of February, 1796, 
for the ſaid lands, the ſame lands not having been purchaſed 
by the company of the ſaid T. and E. Norris, and the ſaid 
rents being unpaid for twenty-one days afterwards, the de- 
fendants took the ſaid goods of the plaintiffs as a diſtreſs, &c, 
— There were ſeven other avowries, varying, in ſome reſpects, 
from the firſt; but, in all of them, it was alleged that the 
money was due from the company to T. and E. Norris, as 
annual rents.—To the firſt avowry the plaintiffs pleaded in 
bar; 1, That the defendants, of their own wrong, took the 
ſaid goods, &c. traverſing, that the company entered into 
the ſaid lands of the ſaid E. and T. Norris, and took and 
made uſe of the ſame for the purpofes in the ſaid avowry, 
and cogmzance mentioned, &c.; and, 2dly, That the de. 
fendants, of their own wrong, took the ſaid goods, &c. tra- 
verſing, that the annual rent, or ſum to be paid to the faid 
H. and T. Norris by the company for the ſaid lands ſet out 
and aicertained, and taken by the company, was ſettled and 


adjuſted by and between the company and the ſaid T. and 


Z. Norris; and, upon that determination and adjuſtment, it 
was agreed between the ſaid company and the ſaid T. and 
E. Norris in manner above alleged, &c. Nearly ſimilar pleas 
in bar were pleaded to the other avowries, and iſſue was 
taken upon each of them. On the trial at the aſſizes a yer- 
dict was given for the defendants ; and, in the laſt term. the 
plaintiffs obtained a rule, calling on the defendants to thew 
cauſe why judgment ſhould not be entered for them, not- 
withſtanding the verdict for the defendants, on account of 
the inſufficiency of the avowries. The objection was, that 
the diſtreſs could not be ſupported as a diſtreſs at commoa law, 
becauſe the goods were diſtrained off the premiſes; nor as a di- 
treſs under this act of parliament, becauſe the act only gave 

ower to diſtrain for an annual rent, or ſum of money in grols, 
for the abſolute purchaſe of the lands, &c. ; whereas it appeared 
here, that this was not an annual rent, or a ſum for the ab- 
ſolute purchaſe, but merely an annual ſum, until the company 
thould purchaſe the lands. — THE CourT being of opinion 
that the act of parliament gave a power of diſtreſs in tuch a 
caſe as the preſent, diſcharged the rule.—'The maſter having 
ſince allowed the defendants double coſts, it was moved that 
he might review his taxation, on the ground, that the de- 
fendants were not entitled to double coſts under the ſtat. 


11 Gez. 2. c. 19. ſect. 22 (1). And the caſe of Lloyd v. Mi- 
te 


ͤà—m— 


(1) After reciting that great difficulties ariſe in making avowries or cg 
upon diſtreſles for rent, quit-rents, reliefs, heriots, and other ſervices, t 1: enacte k 
this ſection, that © it ſhall be lawful for all defendants in replevin to avow of o" 
** cogaizance generally, that the plaigtiff in zeplevin, or other tenant, of the | 
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Costs. 


ten (1) was mentioned, where it was holden, that that act did 
not extend to a ſeizure for heriot cuſtom. In ſupport of the 
rale it was contended, that the defendants were not entitled 
Y double coſts under the ſtat. 11 Geo. 2. which applies only to 
(trefſes at common law : whereas this is a dreſs under a par- 
ticular act of parliament, that allows a diſtreſs off the premiſes. 
--The Court, after obſerving that the caſe of Lleyd v. Winten 


was not the caſe of a diſtreſs, and therefore not within the 


ſtat. 11 Geo. 2. ſaid they would conſider of their opinion in 
this caſe. And afterwards Lord Kenyon, Ch. J. ſaid, We have 
tonſidered this caſe, and are of opinion, that it is not a cafe 
witizan the ſtat. 11 Geo. 2. c. 19.3 and, conſequently, that the 
detendants are not entitled to double coſts. Per Cur.—Rulc 
abiolute. 


The like point was again decided in the court of C. B Leominfter 


was replevin of a boat taken belonging to the com- 
pany. Avowries: 1ſt, That by the 31 Ges. 3. c. 69. the 


perſon, and ſet out ſuch parts as they ſhould think ne- 
ceſſary for the canal; making a recompence for all damage 
done by a ſum in groſe, or by an annual rent, to be charged 
upon the rates: that a power was given to diſtrain the boats 
o the company, upon the canal, in caſe ſuch rent ſhould be 
in arrear twenty-one days; that the company entered into and 
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Canal Company 
1), Cowell and 


. another, 
company was authorized to enter into the lands of any Hi Ter. 


38 Geo. 3. C. B. 
u Pull. et Bin. 


213. 


damaged the avowant's lands; that the recompence was ad- 


juited by an annual rent; and becauſe that was above twenty- 
one days in arrear, he diſtrained, &c. 2d, That after the 
paſſing of 31 Geo. 3. c. 69. a ſum was due from the company 
to the avowant for rent on account of land ſet out and da- 
maged, and afterwards adjuſted according to the proviſions 
of the ſaid act. "Theſe facts having been traverſed, and found 
for the avowant, and judgment entered, a rule was granted to 
ew cauſe why the prothonotary ſhould not be directed to 
review his taxation, he having allowed double coſts. ExRE, 
Ch. J. We need only look at the Leominſter canal act to 
be ſatisfied that this is not a diſtreſs for rent within the mean- 
ing of 11 Ges. 2. the diſtreſs intended to be protected by that 
act, is a diſtreſs for a certain rent directly reſerved by a land- 
lord on his grant, or demiſe of land, theretofore made. In 
that caſe, the landlord may avow generally, and is entitled to 


* * 


© and tenements whereon ſuch diſtreſs was made, enjoyed the ſame under a grant ot 
« demiſe, at ſuch a certain rent, during the time wherein the rent diſtrained for in- 
* curred, which rent was then, and till remains, dus, &c.; and if the plaintiff in 
ſuch action thall become nonſuit, diſcontinue bis action, or have judgment againR 
num, the defendant, in ſuch replevin, ſhall recover double coſts of ſult. 

(1) 2 Will. 28; and Sayer en C „, 107. 


3D 4 


double 


Costs. 
double coſts. But this is a diſtreſs for rent by the canal act 


charged on the rates; it is a mere rent-charge, with a power 
of diſtreſs given; and not at all like the caſe of rent reſerved 
by tenure. A rent-charge is not within the 11 Ges. 2. Pu 
Cur.— Rule abſolute. 


Cofts to Officers afling in the Execution of their Office. 


To entitle a conſtable, &c. to double coſts under 7 Fac. 1 
2 c. 5. after a verdict for him, it muſt be certified, by the 
20 Geo. z. B R Judge who tried the cauſe, that he was acting in the exe- 
x Deug. 307, cution of his ofhce.—This was an action of treſpaſs, in 
which, on the plea of not guilty, a verdict was found for 
the defendant. In the laſt term, a rule was granted to thew 
cauſe, why it ſhould not be entered on the roll, that the de- 
fendant was a conſtable, and that the action was brought 
for what he had done in the execution of his othce. By 
the ſtatute of 7 Fac. 1. c. 5. (1), it is enacted, That if any 
action ſhall be brought againſt a juſtice of peace, conſtable, 
&c. for any thing done by virtue or reaſon of his office, he 
may plead the general iflue, and give the ſpecial matter in 
evidence; and, if the verdict ſhall paſs with the defendant 
in ſuch action, or the plaintiff become nonſuit, or ſuffer a 
diſcontinuance, in every ſuch caſe, the juſtices or juſtice, ot 
ſuch other judge before whom the ſaid matter ſhall be tried, 
ſhall allow to the defendant his double coſts. There was no 
indorſement on the pogfea, nor certificate, in this caſe; but, 
in an afhdavit of the defendant, it was ſworn, that the act 
for which he was ſued, was done in the execution of kis 
office. On the other hand, an affidavit was read, by which 
it appeared, that the defendant was not acting in the execu- 
tion of his office, and the rule was diſcharged. 

But, where there is a ſpecial verdict, and it appears by the 
facts there found, that the act for which the action was brought 


Grindley v. 
Holloway, 


Rann v. Pickins, 
Mic. Tec. 


G 
1 308 was done by the defendant by virtue or reaſon of his office, as 
La. 82.] a juſtice of peace, &c. the matter muſt tax double coſts, though 


there has been no certificate, nor allowance by the judge 
who tried the cauſe. And Lord Mansfield and Buller, Jul- 
tices, ſaid, upon that occaſion, that in common caſes, where 
it does not appear, upon the record, in what capacity the 
defendant was acting, an allowance by the judge is neceflary, 
but not when it does appear on the record, that he was act- 
ing by virtue of his office z that the caſe of a diſcontinuance, 
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(1) Made perpetual, 21 Jac. 1. c 12. 
provided 
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norided for by the ftatute, ſhews, that the right to double 


colts was not meant to be confined entirely to ſuch allow- 
ance of a judge at M/ Privs. The maſter being aſked, ſaid, 
he had no doubt but that he ought to tax double coſts. 
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To entitle a defendant (an officer) to double coſts under Harper v. Carr, 


he ſtatute of 7 Fac. 1. c. 5. there mult be a certificate of the Mi oo 


7 Ter. Rep. 443. 


udge who tried the cauſe (which may be granted either at 
the trial or afterwards), that the defendant was ſuch an offi- 
cer, and that the action was brought againſt him for ſome- 
ting done by him in the execution of that oſſice.— This was 
n action of treſpaſs againſt the defendant, for taking an 
mchor as a diſtreſs for non-payment of the poor-rate, in 
which the plaintiff was nontuited, becauſe the magiſtrates 
who granted the warrant of diſtreſs to the defendant as one 
of the churchwardens, were not made defendants. It was 
moved on the part of the defendant, for a rule to ſhew cauſe, 
rhy a ſuggeſtion ſhould not be entered on the record, that 
the defendant was a churchwarden, and that the action was 
drought againſt him for what he had done in the execution 
of that oflice, in order to entitle him to double coſts. In 
hewing cauſe againſt that rule, an anonymous caſe in 2 Ventr. 
45, the caſe of Grindle v. Hollyway, Dougl. 307, and the words 
of the ſtat. 7 Fac. 1. c. 5. (1), were relied on, to ſhew that 
this was not the proper mode of obtaining the relief prayed for 
dy the defendant, and that he could not be entitled to double 
cots without a certificate from the judge who tried the cauſe. 
The Court were of that opinion, recommending an applica- 
ton to the judge for a certificate z adding, that they thought 
the judge was 33 to grant it, and that it was not ne- 
ceſſary that it ſhould be granted at the trial, as was holden 
in $winnerton v. Jervis (2), on the conſtruction of the ſtat. 
8&9 V. z. c. 11. ſ. 4. reſpecting a certificate that a treſpaſs 
was wilful.— Rule diſcharged. 


A juſtice of peace, who has proſecuted a gaoler to con- The King v. 


ittion for ſuffering a priſoner to eſcape, committed by him 1 


ona charge of felony, is not entitled to the coſts of the con- — B. R. 
iction under the 5th V. & 47. c. 11. ſ. 3. Cauſe was ſhewn 2 Ter. Rep. 47. 


wainſt a rule, which had been obtained to diſcharge the de- 
endant out of cuſtody as to an attachment for non-payment 
of coſts, the term of impriſonment for his offence being ex- 
pred. The circumſtances were, that the proſecutor, Mr. 


LY 


— 


„ 3 ü 
— — _ ws Ms Md 


(1) The firſt ſefion of that ſtatute (which is extended by ſtat, 2 1 Jac. 1. c. 12. to 
chart hwardens and overſeers\ enacts, that if a verdict ſhall paſs with the defendant, 
the plaintiff become nonſait, or ſuffer any diſcontinuance, © in every ſuch caſe 
de juſtice or juſlices, or ſuch other judge b-fore 1hom the /aid matter ſhall be tried, 
= by force of that act, allow to the deſendant or defendants, his or their double 
MW” c. 


2) See ante vol. 1 p. 229. Pembroke 
* 


The King v. 
Kettleworth, 
Mic, Jer. 

43 Geo. 3. B. R. 
e Ter, NA. 33» 
clan, 153. 


Costs. 


Pembroke, being a juſtice of the yy _ — the de- 
the gaol at St. Albans, for 


fendant, who was the keeper o 
ſuffering a priſoner to eſcape, who had been committed by 
him (the proſecutor) for felony 3 upon which indictment the 


defendant had been convicted. He contended, that the pro- 


ſecutor was entitled to his coſts under 5 W. & M. c. 11.1, 3. 
as being a public officer, proſecuting for the benefit of the 
Public. PER Cur. ASHHURST, J. On looking into this 
act of parliament, it appears to me that the defendant ough 
not to be charged with coſts. This is not one of thoſe in- 
ſtances mentioned in the third ſection of the act, which only 
extends to thoſe officers who proſecute, or preſent ex gf 
where the proſecution is carried on by the party grieved, | 
a juſtice of the peace were to preſent a road, and that pre- 
ſentment were afterwards turned into an indictment, there 
the juſtice would be entitled to coſts; or if a juſtice were ig 
indict a conſtable, or other inferior officer, for, diſobeying bis 
order, in ſuch caſe alſo he would be entitled to his coſts, 
But this is not a proſecution carried on by the proſecutor as x 
magiſtrate, for any other perſon might have indicted the de- 
tendant : the offence in this cafe was ſuch as concerned the 
general juſtice of the realm. —BuLLER, J. The caſe originally 
came before the proſecutor in the character of a magiſtrate 
on the complaint of ſome other perſon ; and if the juſtice 
choſe to take the proſecution out of private hands, and t: 
conduct it himſelf, he cannot be ſaid to proſecute as a mi 
giſtrate, but like any other individual. The Court has alway 
conſtrued this act of parliament as ſtrictly as poſſible. Ther 
was one caſe, indeed, on this ſtatute, the law of which 
doubt, where it was held that a perſon who was injur:d, and 
was really the proſecutrix, was not entitled to coſts, becauſe 
her name did not appear on the back of the indictment 
though it was well known ſhe was the real proſecutrix (1); 
but I believe that caſe has been ſince over-ruled. Anothe 
caſe afterwards came before this Court, where the queſtio! 
was, whether the profecutor were entitled to the coſts cf 
trial at bar; and it was determined that he was not, becauſ 
the ſtatute only extended to ſmall offences (2) Theſe caſe 
ſhew, that the Court has always put a ſtrict conſtruction on 
this act of parliament, —Rule abſolute. 

A juſtice of the peace who indiCts a road for being out 0l 
repair (the . indictment being afterwards removed here b 
certisrari), is entitled to coſts under tat. 5 & 6 N. & A 


(1) Rex v. Geter, M. 16 Ges. z. the proſecutrix was Lady Cou er, who indie 
the defendant for a public nuiſance, 
(2) This appears from ſome MS. notes of Sir Simon Harcourt, when he was mate 


of the Craxn Office; and which was the fame book that Mr. Juſtice Buller *t 
ferred to, 
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d the de-. 11. f. z. if the defendant be convicted. The defendant 
llbans, for wing been convicted on an indictment (removed here by 
mitted by »rticrart) for not repairing a road ratione tenure, a ſide- bar 
tment tie de was obtained to give Doctor Cooper, a juſtice of the 
t the pro- o:ace, his coſts under the 5 & 6 V. & M. c. 11. ſ. 3.5 
+ 11, . . dach enacts, that “ if the defendant, proſecuting ſuch writ 


fit of the of certiorari, be convicted of the offence for which he was 


into th acicted, the Court ſhall give reaſonable coſts to the proſecu- 
ant Og wr, it he be the party grieved, or a juſtice of the peace, &c. 
thoſe -c any other civil officer, who ſhall proſecute upon the ac- 
hich only count of any fact committed or done that concerned him, or 


E '", 0" them, as officer or othcers to proſecute or preſent.” And the 
Ded. 1 only queſtion was, whether Door Cooper were the proſecu- 
Cat Pre tor of this indictment, ſo as to be entitled to the coſts. 
mt, 001 From the affidavits of one C/:/e, and the attorney for the pro- 
e Were ON ſecution, it appeared, that Doctor Cozper, being indiſpoſed 
Cying ung :t the time when the indictment was preferred, defired Ch, 


7 Oh i : 
his coll: Wi vho had been his clerk for many years, to prefer it; that 
* © hi the attorney was employed and paid by Doctor Ceper only ; 
Q the de 


| tat previous to the indictment, Cloſe, by Doctor Coper's 
-rned nl drections, required the defendant to put the road into 
rising proper repair; and that Ce acted throughout merely as 
agiſtrate WI Doctor Cooper's clerk. The affidavits on the other fide ſtated, 
e juſticqaſi tat Claſes name only was on the back of the indictment); 
5, and te that the defendant ſerved Cliſe (who was alſo a ſhop-keeper) 


45 4 Ni vith notice of trial, &c. as the proſecutor; and that he 

s alway knew nothing of Doctor Cooper's acting as the proſecutor.— 

„ Ther Cauſe was ſhewn againſt a rule to diſcharge the fide-bar rule, 

whuch pon the ground, that under the above circumſtances Doctor 

* and Caaper was entitled to the coſts, as being the proſecutor and 
Caule 


1 public officer. Lord KxNVON, Ch, J. This is a remedial 


ictment i b; not indeed to be extended beyond, but as little to be 
trix i reſtrained within, the fair import of it, The words of the 
Another are, © that coſts ſhall be given to the proſecutor, if he 
queſtia de the party grieved, or be a juſtice of the peace, &c. who 
ſts of WW ſhall proſecute upon the account of any fact committed or 
becaul done, that concerned him or them, as an officer or ofhcers 
* o proſecute or preſent, &c.” It is true, that this act might 


have been done by any individual as well as by a magiſtrate, 
but ſtill he did it in the regular diſcharge of his duty, "The 
inclination of my opinion is, that as this was a proſecution 
on a code of laws, ſubject to the adminiſtration of juſtices of 
the peace, and carried on for the benefit of the 2 he 
ought to have his coſts. If the verdict had been for the de- 


*. Of 
ere b. 


„ & M, 


— — A * 

ho indide tendant, and it had appeared that the proſecution was vexa- 
| 10us, the attorney might have been compelled to diſcloſe his 

* real client. —BULLER, J. Magiſtrates are to ſee that the pub- 

4 kt! 5 


lic roads are kept in repair it 1s their duty to preſent or in- 
dict them; and there is no difference, on the ſubject of coſts, 
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between a preſentment and an inciFment. Croce, J. By 
the laws reſp-:n; ighways, not only great powers ar? given 
to juitices of the peace, but in ſeveral of the acts they are 
bound to ſee that the roads are kept in proper repair. And 
though in this inſtance the magiſtrate did not preſent, yet he 
proſecuted the indictment, which is the ſame thing as to this 
purpoſe.— Rule diſcharged. 
The King v. he proſecutor of an indictment for ſtopping a common 
13 footway, who had uſed it for ſome years before it was ſtopped, 
37 Geo. 3. B. R. is a party grieved within the meaning of 5 V. & M. c. 1. 
7 Ter. Rep. 32. 1. 3.— This was an indictment for ſtopping up an ancient and 
common footway, which the defendant removed by certiorari, 
At the trial, a verdict was found for the crown ; and now the 
queſtion was, Whether the proſecutor, who appeared to have 
uſed this way for ſome years before it was ſtopped up by the 
defendant, but had ſince been obliged to. take a more circui- 
tous route, were entitled to coſts under the ſtatute 5 V. & 1, 
c. 11. 1. 3. which enacts, that if the defendant, proſecuting 
the writ of certiorari, be convicted of the offence for which 
he was indicted, this Court ſhall give reaſonable coſts to the 
proſecutor, if he be the party grieved or injured ? &c. And 
the Court thought that the proſecutor muſt be confidered as 
the party grieved, and as ſuch entitled to coſts ; they, there- 
_ made the rule abſolute againſt the defendant for the 
coſts. 


Remedy for Cofts. 


5 Burr. 26866, An attachment for non-payment of coſts taxcd and liqui- 
dated, may be moved for on the laſt day of term. 

Rex». Smollet, A Clerk in court's bill included in an attorney's, and taved 

and Rex v. together with it, was ordered, after the attorney's death, to be 

"gg paid by his client to the clerk in court, and the remainder to the 

3 Geo, 3. B. R attorney's executrix.—In this caſe it was moved, in behalf of 

3 Burr. 1313. Mr. Barlow, clerk in court for Admiral Knowles, the proſecutor 
in theſe cauſes, to whom the executrix of his late attorney Mr. 
Chapene (lately deceaſed) had delivered a bill, which included 
Mr. Barlow's bill in theſe cauſes, which bill of Mr. Barr, 
had already been taxed, as well as Mr. Chapone's own bill 
that Mr. Knowles might be at liberty to pay to Mr. Barl;w 
his bill as clerk in court; and that on payment of the re- 
mainder of Mr. Chapones bill to the executrix of Chapon!, 
ſhe ſhould deliver up to him all his papers and writings re- 
maining in her hands; and Lord MansFIELD ſaid, it was ſo 
plain, and fo obviouſly juſt and reaſonable, that it did not 
want = precedent to ſupport it. 


1 No action will lie in the court of C. B. to recover coſts 
Mic. Ter. Ordered to be paid by a rule of an inferior court, in the court 
34 Geo. 3. C. B. 03 


2 Hen Black.248. 
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„J. ByMs 2 fuit there, notwithſtanding the defendant may not be 
r given WM able to an attachment of the inferior court, by being reſid- 
cy are out of its juriſdiftion. But ſuch an action having been 
Andi waght, the Court ordered the coſts awarded to the plaintiff 
yet he i the inferior court, to be deducted by the prothonotary 
$ to this on thoſe allowed to the defendant in the ation. —This was 


n action of afſump/it, and the declaration ſtated, “ that be- 
:ommon ll bre and at the time of making the promiſe and undertaking 
topped, BM the defendant therein-after next mentioned, a certain action 
. C. 11. (A attachment thereunto made, had been, and was, depend- 
lent and in the court of our lord the king, holden before the 
rtworari or and aldermen of the city of London, in the chamber 
now the the Guildhall of the ſame city, according to the cuſtom 


to hare d the ſaid city from time immemorial there uſed and ap- 
p by the wored of (that is to ſay), a certain action and attachment, 
, clreuts therein the ſaid defendant was plaintiff, and one Benjamin 
a & Nl, Nee was defendant, and Thomas Daniel, the elder, and 
ſecutirg MN na- Daniel, the younger, were garniſhees, and in which 


r wich Wi action and attachment, the ſaid plaintiff, before the mak- 
$ to the ng of ſuch promiſe and undertaking, had been retamed and 
. And mployed as the attorney of, and for the ſaid defendant, in 


lered ve ſaid court, to wit, at London, &c. ; that while the ſaid 
„theie- ion was fo depending in the ſaid court, and before the 
for the making of the promiſe and undertaking of the ſaid defend- 


nt thereafter next mentioned, to wit, on the 19th day of 
February, in the zoth year of our ſaid lord the king, a cer- 
uin rule or order was made by the ſaid Court of the ſaid lord 
de king before the mayor and aldermen aforeſaid, in the 
damber of the Guildhall aforeſaid, whereby it was or- 
ered, that the ſaid Emerſon, the plaintiff's attorney in 
d ase faid action and attachment, ſhould, at the next ſitting of 
h, to bee court, ſhew cauſe why he, the ſaid Emerſon, had refuſed 
-r to the WM proceed in the ſaid action and attachment, for the ſaid 
half o defendant, and to anſwer the matters contained in a cer- 
Hecutor en affidavit of the ſaid defendant, and one William Norfolk 
ney Mr. ſunſen, as by faid rule or order (reference being there- 
ncluded to had), will more fully appear: and ſuch proceedings 
Jr ln vie thereupon had, that afterwards and before the making 
en bill Wi faid promiſe and undertaking of ſaid defendant thereafter 
Bark vn mentioned, to wit on the 14th day of May, in the thir- 
the te- year aforeſaid, at London, &c. a certain other rule or 
laben, aer was made by ſaid Court of our ſaid lord the king, be- 
ngs re- Je the mayor and aldermen aforefaid, in the chamber of 
„as ſo Guildhall aforeſaid, upon reading the ſaid firſt- mentioned 
did not ale, and upon hearing counſel for ſaid plaintiff and faid 
wendant reſpectively, and reading the affidavits of ſaid de- 

er coſts endant, and William Norfolk Fohnſon, and the affidavits of 
» courſe ud plaintiff, and of ohn Smith and Samuel Hawkins, wheres 
of WM”) it was ordered, that the ſaid firſt-mentioned rule _— 
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be diſcharged with coſts (1), to be taxed by the proper of 
cer, as by ſaid rule or order ſo made as laſt aforeſaid (re 
ference being thereunto had) will more fully appear; anc 
the ſaid Emerſon averred, that afterwards, to wit, on the tl 
day of June, in the 3oth year aforeſaid, at London, &c. tl 
colts of and attending the ſaid laſt-mentioned rule or order 
were taxed and allowed by one Thomas Whittle, the prope 
officer in that behalf, at a large ſum of money, to wit, the 


ſum of gl. 145. Fd. of lawful money of Great Britain; of" 
all which ſaid ſeveral premiſes, the ſaid defendant afterwards Wil orde 
to wit, on ſame day and year laſt aforeſaid, at London, &c ned by 
had notice; and by means thereof, and according to the fre the 
form and effect of ſaid laſt-mentioned rule or order, the f. he bar, 
defendant then and there became liable to pay to the plainti dus ore 
the ſaid ſum of gl. 145. 5d. when the ſaid defendant (hould aller t 
be thereunto afterwards requeſted; and being fo liable, th of infe 
ſaid defendant, in conſideration thereof, afterwards, to wit eme 
on ſame day and year laſt aforeſaid, at London, &c. proliMt the 
miſed to pay, &c.” 'There were alſo the common count: Ty, 
The defendant at firſt demurred generally to the firſt count would! 
and pleaded the general iſſue to the others; but the demurreeM 5 ©: 
was afterwards withdrawn, and un affumpfit pleaded to h b 
whole declaration. The cauſe, therefore, went to trial, and reſtigat 
a verdict was found for the plaintiff on the firſt count, ri 
JECT TO THE OPINION OF THE Cour, on the queſtion, jpdgme 
Whether the action could be maintained? N. B. It appearet an 
at the trial, that the de fendant at the time of entering the ac4 court t 
tion and attachment in the mayor's court, and alſo at h mes 
time when the preſent action was brought, was reſident out lhe K 
of the juriſdiction of that court.—Lord Chief Juſtice EVRE. bench 
If there were nothing elſe in this cafe, but the mere circum- cute W 
ſtance of its being an action brought for the firſt time, the might 
Court would think again and again, before they would give hood | 
it any encour gement. In general there is another remedy loſe « 
{however that remedy may fail in an inferior court, whole cbt, t 
juriſciction is local), and the conſequence of our vey pa 
termining that an action would lie for ſuch coſts as theſe C. 
would be, that inſtead of applications to the Court for theit trat 
ſuperior interference, number leſs actions would be brought, was Ni 
of which we have enough already. And upon general priu- bed, 
ciples of law, it ſeems pretty clear, that no action can lie f ha 
ſuch coſts. In actions brought in ſuperior courts, the colts makes 
become a duty cnly by being united with the debt in the judg- le wh 
ment: chere is that ſort of credit given to the judgments of a he & 
e 
— WS court, 
can be 


(1) The words of the latter rule were, © It js ordered that the faid rule | 


= — rule) be diſcharged with coſts, to be taxed by the proper officer 9f tt 3 
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tourt of competent juriſdiction, that they create debts and 
luties, upon which actions of debt are founded. General 
wlicy and convenience require, that faith ſhould be given to 
hoſe judgments, and that duties ſhould ariſe; but as to the 
conduct, and all the ſteps belonging to the conduct of the 
aterlocutory proceedings, they are fit to be regulated by the 
wthoriry of the court where they ariſe, but by no means fit 
o be the foundation of general duties creating moral obliga- 
jons. It is the power of the Court, that enforces theſe kinds 
orders; and the power of the Court will always be regu- 
wed by the diſcretion of the Court, in cauſes which come be- 
fre them. I was very much ſtruck with an obſervation at 
he bar, that if we ſuffer an aCtion to be brought for coſts 
dus ordered to be paid in an inferior court, we mult take that 
erer to be final: we give credit, indeed, to judgments 
if inferior courts, becauſe there is a regular courſe, if thoſs 
x2ments are improper, by which they may be corrected z 
ut the caſe is very different with reſpect to theſe interlocutory 
«ers, from which there is no appeal or writ of error. It 
xould be ĩimpoſſible to take one of theſe interlocutory proceed- 
ngs as final, and if we were to enquire whether the inferior 
wurt had done right, what a new field would be open for in- 
etigation | If a ſuperior court were to take into conſidera 
on a cauſe, with which they had nothing to do, and to give 
jdgment whether the»1nferior court had done right in mak- 
nz an interlocutory order, it would be impoſſible for — ſuch 
court to go on with its ordinary buſineſs. The caſe that 
comes the neareſt to the ſupport of this action, is that of 
lhe King v. Chamberlayne (1), where the court of King's 
bench decided, that the coſts upon a recognrzance to proſe- 
cite were in the nature of the debt, which an adminiſtrator 
night claim. But the expreſſions in that caſe, muſt be under- 
kood according to the ſubject-matter; properly ſpeaking, 
thoſe coſts were not a debt to any one, for if they were a 
lebt, there was no occaſion for a recognizance to enforce 
he payment of them ; the Court, indeed, held, that the 
riginal right devolved from the original party to the admi- 
titrator, but if it were not a debt to the original party, it 
vis not a debt to his repreſentative : the recognizance, in- 
bed, was merely a ſecurity, without which the coſts could 
not have been recovered at all. That caſe, therefore, rather 
makes againſt the argument to which it is applied. Upon 
ie whole, therefore, though there will be a particular in- 
convenience ariſing in this caſe, from the circumſtance of 
fie defendant being out of the juriſdiction of the inferior 
court, it is better to oblige the other party to wait, till he 
an be brought within that juriſdiction, than to produce the 


a — 


1) Haben, p. 357. 
miſchievous 
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miſchievous conſequences, which would enſue from our de- 
termining that this action could be maintained. GovuLy, . 
I agree with my lord, according t the rule of la jail 
down by Littleton and Lord Coke, that it is better t» ſubmir 
to a particular convenience, than intiod!1ce a general 
miſchief. It is apparent, what an ill uſe might be made of 
our eſtabliſhing a precedent of this kind. Did any man ever 
hear of an action in a ſuperior court to recover coſts, where 
there had been an interlocutory reterence to a prothonotary 
or maſter? It has been always helden, that an attachment 
was the proper remedy on the allacatur. HEATH, J. Ian 
of the ſame opinion, The queſtion ariſes upon an action 
for coſts, given by an interlucutory order, which are nat 
coſts given by the ſtatute of Glouceſter. Ir is a motion in 
an . court, by a party againſt his own attorney; the 
Court acting upon a power it has over its own miniſters, de- 
clares the complaint groundleſs, and inflicts a penalty. As, 
therefore, theſe coſts are a penalty, and not given by the 
ſtatute of Glouceſter, I am of opinion that the action will 
not lie. Rook E, J. Of the fame opinion. Judgment for 
the defendant. 

On a ſubſequent day, a rule was granted to ſhew cauſe, 
why the coſts awarded to the plaintiff in the may. r's court, 
ſhouid not be deducted, from the cofts to be allowed to the de- 
tendant in the preſent action, and why the prothonotary ſhould 
not make his allacatur after the deduction. —Atter cauſe ſhe wn, 
The Gurt, without heſitation, ſaid, it was highly reaſonable to 
allow the deduction, and therefore made the rule abſolute. 

An attorney is not liable to pay the coſts of taxing his bil, 
under the ſtat. 2 Geo. 2. c. 23. {. 23. where the deduction of 
one- ſixth is occaſioned, not by the particular ztems being 
taxed, but by a whole branch of it being diſallowed.—A 
rule was granted to ſhew cauſe, why the laindf, who was 
an attorney, ſhould not pay the coſts of the taxation of his 
bill by the prothonotary, according to ſtat. 2 Geo. 2. c. 23 
ſ. 23. under ihe following circumſtances : The bill had bien 
referred to the prothonotary by a judge's order, and on the 
taxation, more than one-{ixth part was taken off, But the 
deduCtion wes cauſed, not from any over charges of parti 
cular items, but from the whole of the expences of defending 
two actions for one Brandon, being diſallowed ; which it was 
ſtated that the defendant had undertaken to pay the plaintiff 
but which the prothonotary, on reading the affidavits on both 


- ſides, was of opinion, that he had not undertaken to do, 


Tn Court held, that the ſtat. of Geo. 2. was applicable 
only where an attorney made exorbitant charges on his chent, 
in the particulars of his bill, and the foundation of the de- 
mand was not denied, but only the amount of it. That in 
che preſent caſe, the plaintiff's charges for defending Brandi 
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dere not objectionable, provided he could have proved that 
te defendant was liable to pay them, and the other items of 
de bill were not reduced one ſixth. Rule diſcharged. 
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h what Caſes the Courts require Securi'y for Coffs. 


On a motion in B. R. for the plaintiff in a qui tam action, Golding 4. f. 
n give ſecurity for coſts upon an affidavit of the lowneſs of ” Bartow, 

tis circumſtances. . Lord MANSFIELD ſaid, that the Court to B. K 
would not do it in the caſe of a foreigner being a plain- Coup. 24. 
if, nor in matters of property, except in ejectment, where 
te lellor of the plaintiff is an infant; but the queſtion was 
t an end to by the production of an athdavir, ſtating the 
;hintiff to be a perſon of property. 

The court of C. B. however, hon ſince determined that Field, g. e. 
hey will not require the plaintiff, in a gui tam action under Carron, 
be ſtat. 22 Geo. c. 47. & 27 Geo. 3. c. 1. to give ſecurity for a 1 3.C.B 
als, though it appear by affidavit that he is inſolvent. Inz Hm. 
ach a caſe, the proper mode for the defendant to purſue, is to 2 N 27. 
dove the Court, that the iſſue money ſhould be paid into the 
lands of the prothonotary ; and the Court ſaid, that to require a 
curity for coſts would be directly contradicting the acts of 
wiament which gave the penalties to whoever would ſue for 
ben without impoſing any ſuch condition; and the fame 
mice prevails in B. R. vide 3 Ter. Rep. 137. 

The court of B. R. ſtayed the proceedings in this action, till Penn, ex dimig. 
be leſſor of the plaintiff, who lived in Ireland, ſhould give ſe- _ Fulford, 
wity for the coſts; although it was an ejectment brought — B. R. 
uder the direction of the court of Chancery, where the bill 2 Burr, 1177. 
u retained till after trial of the ejectment; and ſecurity had 1 N. 288. 
ready been given there for 40ʃ. 

But a rule for the leſſor of the plaintiff to give ſecurity for Doe, onthe de- 
alts, in an ejectment depending, was refuſed in this caſe.— miſe of Selby, v. 
The leſſor of the plaintiff had brought an cjectment in — 1 Faqgep 
ke court of Exchequer in the year 1784, to recover the 2; Geo. 3. B. R. 
alſefſion of the ſame premiſes, for which the preſent 1 Ter. Rep. 452. 
Ron was brought, but had abandoned his ſuit when 
t came on to be tried. A rule had been obtained, call- 
ks on the leſſor of the plaintiff to ſhew cauſe, why the 
poceedings in this action ſhould not be ſtaid till he gave 
eurity for the coſts, in caſe he was non-ſuited, or a 
niet was given againſt him. And this rule was founded 
an affidavit, which ſtated that, in the former ejectment, 
de court of Exchequer had obliged the leſſor of the plain- 
if to give ſecurity for the coſts of that action. Per Cur. 
there are only three inſtances in which this court B. X. will 
lerfere on behalf of a defendant, to oblige the plaintiff to 

You, II. 3E give 
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give ſecutity for coſts. The firſt is, when an infant ſues, pre { 
the Court will oblige the prochein amy, or guardian, or attot- ba, « 
ney, to give ſecurity for the coſts ; 2dly, when the plaintiff dt t! 
reſides abroad, in which caſe the Court will ſtay the procecd- ye ry 
ings till ſecurity is given for the coſts; and 3dly, where there dg of 
has been a former ejectment (1); but there the rule is to t ed 
the proceedings in the ſecond ejectment till the coſts of then. - 
tormer are paid, and not till ſecurity is given for the coſts of Put 
the ſecond. So that even the form of the preſent application 4- pla 
is wrong. But it is not ſtated that the coſts of the cjectment eng 
in the court of exchequer have not been paid.—Rule di- ue ab 
charged. to put 
Boſwell v. Irih, Formerly the court of B. R. did not require ſecurity for And 
Tr. Ter. coſts of a foreign plaintiff, nor of one gone abroad. —lt wis dem 7 
1 moved, on behalf of the defendant, that the plaintif, being b to; 
gone to reſide abroad, and having left no effects in England, the oth 
might give ſecurity for the coſts, in caſe of a verdict or And 
judgment for the defendant. But the Court ſaid, it had been tom, t 
denied over and over. As ro, J. ſaid, that he had taken io nartics 
many notes of the refuſal of ſuch motions, that he had ceaſed for the 
to take any more, as being a point fully ſettled. And Y arts, Torr 
J. alſo mentioned a very ſtrong caſe where it was refuſed i to- 
though it appeared that Peter Mingotti, the plaintiff, lived a forei, 
totally in Italy, and never meant to come to England. Hel de aft 
ſaid, it was clogging the courſe of juſtice. country 
Nuncomar +. So alſo in this caſe; it being moved to ſtay proceeding ind in 
23 till ſecurity thould be given to the defendant for his colts rLintis 
b 4 gh B R. in caſe of the plaintiff's failing of ſucceſs, as the plainti WW were ff 
Cowjr. 158, reſidence was in the Eaſt-Indies, at Calcutta, in Bengal. How 
AsToON, J. ſaid, it is every day refuſed : I have many nete bmab 
of its being ſo. — Mitts ca 
Pray et al. But it is now the practice of the B. R. if the plainti keurity 
v. Edic, * refide abroad, to ſtay proceedings till he give fecurity , bis 
„ the coſts. A rule was obtained, to ſhew cauſe why the proMrithou 
26 G-0. 3. B. R. the C ö wu "I 
1 Ter, Rep. 267, ceedings ſhould not be ſtayed, till the plaintiff, who reſeded boar. 
| Georgia, in North America, gave ſecurity for the coſts, in Calc it down 
. verdict was given againſt him. For the plaintiff it was chen a 
U tended, that ſuch a rule had never been granted but und te rea 
[ very particular circumſtances : and 2 Burr. 1026. 4 Burt pon to 
| 2105. & Comp. 158. were cited. SED per —BULLER, J. herr ſtate 
! have been ſeveral late caſes to the contrary z and for u Butt 
| reaſon, that if a verdict be given againſt the plaintiff, he kent i 
j not within the reach of our law fo as to have procets fene ure t. 
| upon him for the coſts. Per Cur.—Rule abſolute. MWeccount 
0 Fitzgerall v. 90 in this caſe, on ſhewing cauſe againſt a rule tar 
' Whitmo:e, the proceedings ſhould not be ſtayed till the plaintiff, vw But 
| Tr. Ter. was an Iriſhman, and reſided at Waterford, in Irelane nes, - 
24 Geo 3. B. R. 
1 Jer, Ren. 362 1 Sr op Rp > — 
. 4 (1) In 
(1) See „en v. Withers, in p 752. ſupra, emer, 
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pre ſecurity for the coſts, in caſe a verdict was given againf? 
tim, or he was non-ſuited. Tre CourT were of opinion, 
that the ſame reaſon which induced the Court to lay down 
the rule with reſpect to foreigners, namely, becauſe the pro- 
ceſs of our courts would not reach them in caſe an execution 
ſued for the coſts, held equally with reſpect to Iriſhmen.— 
Rule abſolute. 
But the court of B. R. will not ſtay the proceedings till De la Preute 
the plaintiff, a foreigner, give ſecurit for the coſts, unleſs the te Puc 07 


tefendant have put in bail. Therefore the Court made the 9 ig 5 ry 
ule abſolute in this caſe only, on the defendant's undertaking 4 7. Ke. 547. 
to put in bail. 

And, if a foreigner ſue two defendants, and only one of Car. Shaw 
them puts in bail, that one may, in B. R. require the plain- 1 
tf to give ſecurity for the coſts, without putting in bail tor 6 Geo z. U p. 
the other defendant. 


* 
CD 
>4] 


6 Ter. Ren 445 
And a rule calling on the plaintiff, who had left the king- Barker v It. 
tom, to give ſecurity for the coſts, may be made after the 1 2 
parties are at iſſue, and the plaintiff has given notice of trial & 2 R 3. 

or the ſittings after term. 

Formerly the court of C. B. would not require the plain- Paquet e Tung, 
bf to give ſecurity for coſts, either on account of his being IU. 1 

133 . N . 0 C 2. CF 
a foreigner, or inſolvent, if he reſided in England, though , BLA 15 
tie affidavit ſtated, * that he was a foreigner, had loft his , 
wuntry to avoid being arreſted for debt, and was in Eng- 
and inſolvent :” and they ſaid in this cafe, that neitlier the 
pantif's being a foreigner, nor his inſolrency in this country, 
were ſuſſicient reaſons to require ſuch a ſecurity. 

However, the practice of the court of C. B. is now con- Ganesford +. 
lormable with that of the court of B. R. in this reſpect. —In . 3 
tis caſe a motion was made, that the piaintiff ſhould give + dye D 
#urity for coſts, on an afhdavit which ſtated ſimply, © that 
* his place of reſidence was at Bourdeaux, in France,” 
nthout any other circumſtances. After cauſe ſhewn, THE 
WRT, upon conſideration, made the rule abſoiute, and laid 
tdown as a ſettled point to guide the practice in future, that 
then a plaintiff refides in a foreign country, and fo out of - 
de reach of the proceſs of the Court, he may be called 
yon to give ſecurity for coſts, though no other circumſtance 
e ſtated in the affidavit (1). 
| But the practice of the court of C. B. at one time was dif- Portier v. Carter, 
rent in this reſpect; for in this aſe the Court refuſed to re- 1 GB 
ture the 3 to give ſecurity for the coſts, merely on 18 
Kount of his reſidence abroad, unleſs there were ſpecial cir- 
umſtances to induce the Court to require it. 

But a foreign ſeaman having brought an action for his Henſchen v. 
ges, againſt a foreigner, the court of C. B. refuſed to com- yr. 

35 Geo. 3. C. B. 
(1) In two caſes in the preceding June term, viz. Meiche v. Airex, and Kei v. z Hen Black 383. 
"mere, there were ſimilar deciſions, 
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pel him to give * for coſts, on account of his being on with 
a voyage on board an Engliſh ſhip.—The plaintiff, who was hearl! 
a forcign ſeaman, having brought an action for his wages ech t 
againſt the defendant, who was a foreign owner of a Swediſh The | 
veſſel, and holden him to bail, a rule was granted to ſhew Wl dis r 
cauſe wy the proceedings ſhould not be ſtaid till the plain. Wi re 
tiff gave ſecurity for coſts, on an aſſidavit which ſtated, © Tha WM i 
« the plaintiff was a foreigner, and did not reſide in this kim: 
« kingdom, but was in a veſſel on a voyage up the Baltic Ton 
« ſea, And farther, that the plaintiff had not any goods «ri ©! bi 
« chattles, lands or tenements, within this kingdom.”—The when 
Lord Ch. J. and Harn J. held, that it —5 highly im. be ad 
politic in the preſent ſtate of public affairs, when men were pes 
wanted in the navy, to throw difficulties in the way of a exped 
foreign ſailor recovering his wages in our courts, who was oppoſ 
ſerving on board an Engliſh ſhip, and who, if he were com- pediti 
pelled to give ſecurity, would probably not be able to recover of cot 
them at all, and therefore, that the ſecurity ought not to bel #70 
required. But Rooke J. was of opinion, that as the plain | 
tiff was a foreigner, not domiciled in England, and out offi ene 
the juriſdiction of the Court, the circumſtance of his being fa, J 


on board an Engliſh ſhip, was not a ſufficient reaſon to exemp Co 
him from giving the ſecurity.— Rule diſcharged. a tend 

Jacobs 2 Nor will the court of C. B. ſtay proceedings till ſecurity tae ju 
= erty given for the coſts, in an action by a foreign ſeaman ſerving under 
38 Geo. 3. C. B. On board an Engliſh ſnip.— The plaintiff was a foreign failor tende: 
1 Pul. & H,. 96. ſerving on board an Engliſh ſhip, and declared in trover t ind p 
a cheſt. It was moved for a rule to ſhew cauſe, why t! uff, d 
proceedings ſhould not be ſtayed till the plaintiff ſhould g El 
ſecurity for the coſts of the action. SED HA CUR.— 705 ad ne 

motion cannst be ſupported in the caſe of any foreigner if he be now n 
fident in this country. Now the Court may aſſimilate the ca ots ( 
of foreigners ſerving on board Engliſh ſhips, to that of ol © thi 

reigners. reſident in this country. Perhaps the preſent plait pleade 

tiff is ſerving on board an Engliſh ſhip bound to the port oil ;** 

London. He may, indeed, be a foreigner, but he is jult Wl © 

amenable to the juriſdiction of the Court as any Engliſh failo the de 

in the ſame ſituation. colts, 

Michel v. And, after a defendant has agreed to take ſhort notice 0 in an 
3 trial, the Court of C. B. will not compel the plaintiff, af * 
36 Geo 3 b. R. reigner, and reſident abroad, to give ſecurity for coſts; 0 - da 
2 Hen Black-cg3, if the defendant agree to take ſhort notice of trial, he wale uſed h 
his opportunity of making ſuch an application, which mu ion 

neceſſarily delay the plaintiff. 1 

. 
In what Caſes Cofts are not allowed. N , g 
1 

3 1 Coſts cannot be given on refuſal of a rule to ſhew caule. ge 
— inc 1. C. The defendant had given notice of motion in this cauſe, whic — 


2 Black. 769, 
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vithout waiting for any rule to ſhew cauſe. And, upon 
hearing the matter, it appearing to be frivolous and ill-found- 
ed, the counſel who moved it took nothing by his motion. — 
The plaintiff then applied for the coſts of his attendance upon 
this notice. And it ſeemed to Gold, J. that he ought to 
have them; elſe, it would be in the power of any litigious 
party, to plague the other with frivolous motions, and put 
him to perpetual expence. But De Grey Ch. J. and BLack- 
sroxg, J. held, that, as the defendant's counſel took nothing 
by his motion, he could not take a rule to pay coſts; though, 
when a rule ni, is diſcharged by a ſubſequent rule, coſts may 
be added in that rule. It was in the plaintiff's election to 
zppear or not, in the firſt inſtance : and if, for the ſake of 
expedition, he makes his option, to appear immediately, and 
oppoſe the granting of any rule at all, he, purchaſes that ex- 
pedition at the expence of his coſts. Nares, J. having been 
of counſel in the cauſe, gave no opinion. And fo no rule for 
payment of coſts was made. 

The ſtatute for judgment, as in caſe of a nonſuit, does not 
extend to a writ of right, ſo as to give coſts to the tenant. 
Fa, Ter. 16 Geo. 3. C. B. 2 Black. 1093. 

Coſts are not allowed in C. B. where a defendant pleads 
a tender of half a guinea, which is found againſt him, if 
the judge certifies, upon the 43 Eliz. that the damages are 
under 405. —Caſe upon aſſumpſit: the defendant pleaded a 
tender of half-a-guinea, which the plaintiff took out of court, 
ind proceeded for more. There was a verdict for the plain- 
tiff, damages 1/. 35.3 and the judge certified under the tat. 
4 Eliz. e. 6. that the damages to be recovered in this action 
ad not amount to 405. but to 1/. 15. and no more. 
now moved, that the prothonotary might tax the plaintiff full 
colts de incremento, on the ground that the judge ought not, 
in this caſe, to have certified, becauſe the defendant has 
pleaded a tender, which being found falſe, he had, by his 
own wrong pleading, increaſed the coſts. Ch. Juſtice : I be- 
lere, that in ſome caſes ſuch a rule has obtained, becauſe 
the defendant, by his own fault, has rebutted his right to 
cots, by bringing another matter in queſtion. Cave, J. 
n an action Br words, „that the defendant ſtole a hen,” 
de defendant juſtified there was a verdict for the plaintiff, 
nd damages leſs than 40s. The court of King's Bench re- 
ulzd to allow more coſts than damages. Ch. Juſtice : This 
tion is clearly frivolous, and the plea of tender does not 
ater the caſe.-So the rule for full coſts was denied. 


Neu man:? 
Goodman. 


Rartlett v. 
Robins, 

Ea. Ter. 

5 160 3 CC EK 
2 17. 25. 


It was 


If the plaintiff in treſpaſs vi et armis for beating the plain- Dand . Sexton, 


uf 's dog, recover leſs than 4os. the judge may certify under 
ue 43 £liz, c. 6. to prevent his recovering more co!:ts than 
aUnages.—This was an action of trefpaſs vi et armis for beat- 
ng the plaintiff's dog, whereby the dog was hurt, and the 
Painti loſt the uſe of him. The defendant pleaded the 

3 E 3 general 
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3 Ter. Ri. 37. 
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general iſſue. On the trial, the plaintiff recovered 17. 6, 
mages; and Lord Kenyon, Ch. J. certified under 43 En. 
c. 6. that the damages were under 40s. It was moved for 3 
rule to ſhew cauſe why the certificate ſhould not be ſet aide, 
on the ground, that the ſtatute only applied to thoſe ac. 
tions which could be brought in the county court; and that, 
of courſe, it did not extend to an action vi ef armis,-—-Lord 
KexvyoN, Ch. J. It ſeems to me that this caſe comes within 
the ſtatute, which extends to all perſonal actions, not being 
for any title of lands, nor for any battery. And, on thc 
maxim except;o probat regulam, it includes all other actions + 
et armis, It is true, indeed, that an action vi ef armis can- 
not be brought in 4 county court: but there are other inferior 
courts which, by charter, have a power of trying actions + 
et armis, However, as ſome of the judges have entertained 
doubts upon the queſtion, take a rule to ſhewcauſe. Afterward: 
the Court were extremely clear, on the authorities of Waſkr 
v. R:binſin(1), White v, Smith (2), and Bartlet v. Rebins (3) 
that che ſtatute (4) extended to the preſent caſes.— And they 
diſcharged the rule. | 

Tf the plaintiff, in an action for meſne profits recover leſs 
than 40s. and the judge. do not certify that the title came in 
queſtion, the plaintifF is entitled to no more coſts than di- 
mages.—After a verdict for the plaintiff with 15. damages in 
an action for meſne profits, the maſter only allowed him 1 5. 
colts, It was now moved, that the maſter might be directed 
to review his taxation, and to allow the plaintiff his full colts, 
on the ground, that this caſe did not come within the (tat. 
22 & 23 Car. 2. c. g. for that the title could never come in 
queſtion in this action, and conſequently there could be no 
certificate. Prx Cur. This action is founded wholly and 
entirely upon title. 'The judge might have certified in this 
caſe, © that the freehold or title was chiefly in queſtion, 
under the ſtatute of Charles the Second; but not having don? 
ſo, the plaintiff is entitled to no more coſts than damages.— 
Rule diſcharged. | 

The 8 & 9 IW.3.c.11. giving coſts in all ſuits of ſcire faciah 
does not extend to a ſcire facias to repeal a patent proſecuts | 
in the name of the king.—In ſcire facias, at the ſuit of tar 
crown, to repeal a patent granted to the defendent for making 
and vending a particular fort of lamp, a verdict was given 10 
the crown, "hereupon a rule had been obtained, for te- 
ferring it to the coroner and attorney of the king, to tax the 
colts to be paid by the defendant to the proſecutor : which 7 
was now moved to be ſet aſide, on the ground, that there was 


— 


(2) Cited in 1. 94. 


— — _ — —_— 


(1) Vf. 93. 2 Str. 1232. 

(3) 2 5177 258 and p. 789. ſufira. ger 

(4) It has bren holden, that a certificate upon this ſtatute may be granted a a 
the t:ial of the cauſe. Hiland v. Gere, Tr. 32 Geo. 2. C. B. Sayer on C 
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d 15, 6&4, Wi ro ſtatute which gives coſts in this caſe, and on the general 

43 Eliz, rule that no coſts are payable where the crown is a party, 
ved for a unleſs by force of ſome particular ſtatute. On ſhewing cauſe, 

ſet aſide, the ſtat. 8 and 9 V. 3. c. 11. was adverted to, which gives 
thoſe ac- coſt in all ſuits upon any writ or writs of ſcire facias ;, but it 

and that, was admitted, that that ſtatute refers merely to civil ſuits, as 
s,—Lord tmentions plaintiffs and defendants, and award of execution. 
es within AxD THE CouRT ſaid, that this caſe fell within the general rule, 
not being Wi that no coſts are either paid or received where the crown is 

„on tic Wi the proſecutor, unleſs in ſome particular caſes, ſuch as in- 
Ctiors i formations in the nature of 9% 4arronto by the ſpecial pro- 

mis can- ſibon of the legiſlature (1) Rule abſolute. 

inferior | 

ions . 

tertained : 
terwarts Cs of ſuit as to a perſon admitted in forma pauperis. 
Mai 

ebins (3) This was an action upon the caſe upon aſſumpſit, commenced ioo v. Lee, 
und they in the palace court for about the ſum of 91. which the defend- Mic. Ter. 

ant removed into this court by habeas corpus. The cauſe being 7 44. n 

over leſs at iſſue, and the plaintiff not having proceeded to trial in duc 4 
came in time after iſſue joined, the defendant gave him notice of mo- 

than di tion for judgment, as in caſe of a nonſuit. Before the motion 
Nages in came on, the plaintiff (being a poor man) applied to be ad- 

him 1 5 mitted, and was admitted, to proceed in his ſuit in formd 
directed fuuperit. Afterwards, upon ſhewing cauſe why there ſhould 

ull colts, not be judgment, as in caſe of 0am ing the rule was made 

the ſtat. abſolute, becauſe the plaintiff, or his attorney, would not 
come m undertake to pay the coſts of that application to the court; 

d be no whereupon judgment, as in the caſe of a nonſuit, was en- 

olly and WY tered; and the plaintiff being now taken in execution upon 

in thi that judgment, it was moved that he might be diſcharged 
ueſtion, out of cuſtody, on the ground, that a pauper was not liable 

ng done to coſts in this caſe : whereupon the Court made a rule to 
nages. - bew cauſe.—At another day, before the defendant came to 

new cauſe, WIL or, Ch. J. cited, from his own manuſcript 

0 focus notes, the following caſes relating to paupers and coſts : 
OLCCureo 
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Winter v. Slow, Mic. 4. Geo. 2. B. R. (2) trover by a 3 
At the trial, the plaintiff proved a demand and refuſal at the 
ime of ſerving the writ, which being after the commence- 
ment of the action, he became non-ſuited ; and having brought 


for 1:-B 2 ſecond action for the ſame thing, it was moved, that he 
tax the might pay the coſts of the nonſuit in the former action, be- 
ich rue fore he proceeded in the ſecond action: but the Court re- 
ere WB fuſed to grant the motion, becauſe they thought the plaintiff 
IS had not been vexatious.—In Taylor v. Lowe (3), Trin. 7. & 
antes = (i) o Am. c. 20. ſect. 5. 

Ci. (2) Fra. 878. Barnard, B. R. 375. 3) V.. 903. 


110 


8 Geo, 


3E 4 


Costs. 
8 Geo. 2. B. R. the plaintiff being a pauper, and having given 


five or ſix notices of trial, and thereby vexed the defendant, 
it was moved that he might pay coſts of former notices, or 
be reſtrained from n to trial; but while the admiſ. 
ſion to ſue in formd pauperis ſtood, they would make no rule 
about coſts, but made a rule to ſhew cauſe why he ſhould not 
be diſpaupered, which was made abſolute upon an affidavit 
of ſervice thereof. In Oats v. Holiday, Trin. 22 & 23 Ges. 2. 
B. R. it was at firſt doubted, whether a plaintiff could be ad- 
mitted ia formd pauperis after the commencement of the ſuit; 
but at length it was reſolved that he might be ſo admitted at 
any time of the ſuit; and the Court reſolved, that a perſon 
ſo admitted in formd pauperis fendente lite ſhall not pay coſts 
from the beginning. This ſeems to be a caſe in favour of 
this motion to diſcharge the plaintiff out of cuſtody.— 954 
adajournatur. 
Rice v. Brown, A pauper, as ſuch, can never pay coſts, though, it ſeems, 
3 c. B. that he may receive them for the defaults of his opponents. 
1 Pull. & Ban, — The phantiff, in this caſe, ſued as a pauper : and the cau;: 
39. ſtanding in the paper for trial on the firſt ſitting in Eaſter 
term, was, on that day, made a remanet, until the ſecond 
ſitting in the ſame term, by an order of if prius at the in- 
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ſtance of the defendant, he undertaking to pay the coſts orf 


the day, and alſo of that application. The order was made 
a rule of this Court, and the coſts allowed by the prothono- 
tary ; but the defendant refuſed to pay them: in conſequence 
of which, an attachment was moved for. When this was 
firſt mentioned, the Court ſeemed to entertain ſtrong doubts 
whether a pauper could be allowed coſts : and it was urged, 


that in Walker v. Packer, Cooke's Caſes of Practice in C. P. 47.1 


the Court ordered coſts to be taxed againſt a pauper for not 
proceeding to trial, and declared that a pauper ſhould pay 
coſts for all defaults, as an executor or adminiſtrator ſhould 
for their own defaults (1). Per Cur.— The caſe that has been 
cited reſpecting the payment of coſts by a pauper, is not law. 
The mode of proceeding by the Court is this: where a pauper 
miſbehaves himſelf, he is diſpaupered in conſequence (2), 
and fo becomes liable to coſts. In this caſe, however, the 
attachment muſt iſſue, it being a voluntary undertaking to 
pay the coſts, which had been made a rule of court. 


(1) See alſo 1 F. 420. 

(1) 2 K.. 1122. 2 alk. co. 3 TWIT. 24. and the cafes cited therein. In N 
ler v. Iii & Us. 2 Sir. $91. a pruper hiving been nonſuited in a firſt act on. 
and having recovered in a ſecond, the Court of B. E. refafed te deduct out of th: 
recoveries in the ſe. ond action the cofts ot the fir, 
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CovenAnT, ſee title ACTION Debt), and 
(Covenant), alſo title LEADED. 


County Court. 


A defendant is not liable to be ſued in the county court Smith o. 


for a debt under 40 xs. if it does not ariſe within the county, 


though he be reſident therein. In an action of afſumpfit : the 37 Geo. 3. C. B. 
cauſe of action aroſe at Newmarket, but the vere was laid 1 Pl. &. B. 75. 


in Middleſex, and the verdict being for 8s. 6d. only, and 
there being no certificate according to the 23 Geo. 2. c. 33- 
a rule was obtained to ſhew cauſe why a ſuggeſtion ſhould 
not be entered on the roll, that the defendant was reſident in 
Middleſex, and liable to be ſummoned to the county court. 
On thewing cauſe, it was urged, that the county court has 
no juriſdiction where the cauſe of action does not ariſe within 
the county; and a plain levied in that court muſt ſtate the 
cauſe of action to have ariſen within its juriſdiction, other- 
wiſe it is err r. And //lþ v. Trayte, 2 H. Bl. 29. and Tubb 
. Meodivard, 6 I. R. 175. (both in vol. I. p. 311, 312), were cited, 
where the court of C. B. and B. R. refuſed to ſlay proceed- 
gs, though the cauſes of action were under 40s. upon the 
ground, that as the defendant did not reſide in the county in 
which the cauſes of aCtion accrued, he could not be ſued in 
the county court.—Per Cur. This is a ſtruggle in the teeth 
of a ſolemn determination in both courts, and of the principle 
wich governs every inferior court in this country. The rule 
muſt therefore be diſcharged ; but as the action is a very 
ſhabby oe, ler it be without coſts. 

If there is a piea of tender as to part, and non aſſumpſit as to 
the reſidue, and the plea of tender being found for the de- 
tendant, the balance proved on the nen aſſumfſit is under 40s. 
vet, if that added to the ſum tende:ed exceed 4o s. the de- 
tendant, though ſubject to the juriſdiction of the county- 
court of Miidleſex, is not entitled to double coſts under 2 
Ces. 2. c. 33. ſect. 19.— This was an action of aſſumpſit on a 
plea of tender as to 21. 18s. 44. part of the demand; and nor 
aſumpfit as to the reſt. On the trial there was a verdi& for 
tue detendant on the tender, and for the plaintiff on the vnn 
«/umpfit, but with damages under 40s. viz. 75. 64. The 
defendant, upon an affidavit, ſtating that he reſided in the 
county of Middleſex, obtained a _ to ſhew cauſe why he 
ſhould not be at liberty to ſuggeſt, on the roll, that the da- 
mages were under 40s. in order to entitle himſelf to the be- 
neat of the ſtatute of 23 Geo. 2. c. 33. ſet. 19,—Lord 
MANSFIELD, The plaintiff could not know that the de- 
tendant would plead a tender. The tender was not an ex- 
imgzuiſhment of the debt; and the queſtion is, what appears 
to have been due at the time of the action brought, for if 
Hat exceed 40 3. the inferior court has no juriſdiction. Rule 
et. The 
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Tr. Ter. 
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Mic. Ter. 

21 Geo. 3. B. R. 
2 Doug. 443. 
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AT-Collam . 
. Te. 
33 Geo. 3. C. B. 
1 Pul. & Be). 
223. 


Croſs v. Raye, 
Fa. Ter. 

36 Geo. 3. B. R. 
© Ter. Reh. 663. 
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The juriſdiction of the court of conſcience does not extend 


to contracts made on the high ſeas ; nor will the Court allow 
a ſuggeſtion for double colts under 23 Geo. 2. c. 33. Where 
the original debt being above 405. has, by a balance of ac- 
counts, been reduced below that ſum. —///ampſit tor ſeaman's 
wages. The declaration contained two counts, one on a 
{ſpecial contract, and another for work and labour generally, 
At the trial the plaintiff attempted to prove that he had becn 
preſſed out of the ſhip with the colluſion of the defend:n;, 
but failed to eſtabliſh that fact. "The defendant had paid him 
a Certain ſum as wages up to the period of his quitting ihe 
ſhip, but having made a imall miſtake in calculating the 
tne, the plaintitt obtained a verdict for 1. 25. on the laſt 
count. It was now moved tor leave to enter a ſuggeſtion on 
the roll, under 23 Geo. 3. C. 33. that the detendaut was reſi- 
dent in Middlcſex, and hable to be ſummoned to the county- 
court. —EyRE, Ch. J. Does the court of conſcience tity 
contracts made on the high ſeas, by conſidering them as it 
made in the pariſh of Mary-le-Bow, in the ward of Cheap? 
Theſe actions, though trantitory as to the ſuperior couto, 
are not ſo as to the court of conſcience: clearly, therefore, 
the cauſe of action in this caſe did not ariſe within the jurit- 
diction of that court. Beſides, the action ariſes on a con- 
tract, part ot which has been ſatisfied by money on account. 
Is there any cate where the ultimate balance of an account 
only being under 40s. the Court has allowed a ſuggeltion ! 
I ſhould pauſe upon ſuch a caſe, ſince the moſt intricate 
point in accounts between merchant and merchant might, by 
this means, come to be decided before a county-court. l: 
ſceins to m, that the original demand ought to be under 405. 
— Rule refuſed, 

The 25 Ces. 3. c. 80. which gives a penalty againſt at- 
tornies proſecuting or defending any ſuit in any court, holding 
pleas, where the debt or damage ſhall amount to 403. or 
more, does not extend to the ſheriff's court, though an at- 
torney ptoſecute a ſuit there by virtue of a writ of juſtices 
for more than 40 s.—In an action on this ſtatute the plaintitt 
obtained a verdict for five penalties upon hve different counts. 
'Fhree of the counts were for commencing and proſecuting 
actions in the court of common pleas at Lancaſter, without 
having obtained the certificate required by the act. Ihe 
two other counts were ſor proſecuting and carrying on the 
proceedings in certain actions in the county gout of the 
ſheriff of the county of Lancaſter, by virtue of his majeſty 
writs of juſtices, where the damages were laid at g/. In all 
the counts the defendant was charged with having done the 
levcral acts as an attorney.—Atterwards, a motion was made 
in arreſt of judgment, on two grounds: 1ſt, That the act 
only related to proſecuting actions, &c. in courts which have 
ordinary juriſdiction of cauſes of 40s. and vpwards ; 24'y, 
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xtend Wl That it is only averred that the defendant added as an attor- 
allow bey, without ſtating that he was an attorney admitted, en- 
where Wl rolled, or regiſtered, &c. as deſcribed in the ſtatute, PER 
f ac. Con. The tirft objection muſt prevail. The act of pailia- 
man's W nent on which this action was brought, was not mcant to 
on à Wl extend to thoſe courts that only hold pleas where che cauſe 
"rally, WT of action is under 4295s. By looking into any of the treatiſes 
been WM cn the county court, it will be ſcen, that that court is couli- 
„n, WM {red in the nature ot a court baron. The writ of juſticies, giv- 
d han ing power to this Court to hold pieas above 40s. in ſome in- 
ig ihe ſtances, does not alter che nature of the court; this is not 
g the WI 2covrt proprio vigore, holding pleas of above 405. and there- 
e laſt fore is not within the meaning of this act of parliament. 
on on But there is no foundation for the fecond objection; it is ſuf- 
rei- ſcient for this purpoſe, that the detendant acted as an atior- 
unty- ney — Judgment arreſted, 
e tiy 
a. i County Rate. 
497 
* The ſeſſions have no power to vary the proportions, in Rex . the Tn- 
fore, which the county rate has uſually been aſſeſſed on the fevera] rabitants of St. 
jurit- pariſhes The court of quarter ſeſſions for the county of —— 
n liddleſex, under the ſtat. 12 Ges. 2. C. 29. aſſeſſed the pariſh fi Ter 
* of St. Paul, Covent-garden, at the ſum of 69“. 55. 71d. as 2 Geo 3. B. R. 
OUS their proportion towards the general county rat. Upon the C 188. 
on appeal of the pariſh to the next general fethons, alleging, 
roads that their aſſeſſment was unequal and unjuſt, the ſeſſious con- 
u, by hrmed the rate, conceiving that they were not authorited to 
. { vary the proportions, as it bad invariably continued in the fame 
I 40% forma ever ſince the year 1739. The objection to the ine- 
quality was, that the value of thie lands aſſeſicd in this pariſh 
Bob of St. Paul to the poor rates, did not amount to 32,000/. and, 
ding therefore, the rate of 69“. 5s. 71d. was unequal and unjuſt, 
1 becauſe the lands in the pariſh of St. Mary-le-bone was 
2 allefſed 7/. 56. 10d. only, although the value of the lands 
tices charged with the poor rates in that pariſh, amounted to 
Uintitt 140,000/. Note, that in the year 1739, that is to ſav, in 
bunte tie 12th year of the late king, the county rate act 12 Geo. 2. 
ating c. 29. paſſed ; and by that ſtatute, ) Juſtices are reſtrained 
thout m making of county rates to ſuch proportions, as auy of the rates 
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thentofore made, had been uſually aſſeſſed; and the firſt county 
ate after that ſtatuie, was made according to the proportions 
obſerved at the time of paſſing the ſaid act, and had never 


been varied from that to the preſent time. Lord Mansfield. 
There is great hardſhip in this cafe ; but the point is ſettled by 
he authoruy in Parker 74, and we can give no relief. The 
liviſions of the land-tax were ſettled in 1694. By the in- 
creaſe of the metropolis, it happened, that a great quantity 
of land in Weſtminſter has ſince been built upon: but the 
at having laid the tax upon the diviſion, the diviſion is no 

further 
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further liable than before. In this caſe to be ſure, the ſub- 
ject is different; but the reaſon is the ſame in both. By this 
act, county rates are to be collected in the ſame manner, as 
rates have been uſually collected in the ſeveral diſtricts; upon 
pariſhes co nomine; and not upon individuals, We have no 
authority to alter this proportion; notwithſtanding change of 
circumſtances, and though convinced that the equity of the 
caſe is with the appellants. The juſtices Giſcretionary power, 
is applicable to the time when, and not the mode how, 
— The other judges concurred. 

If a fine be impoſeil on a county, which the juſtices at the 
ſeſſions think illegal, they may order the treaſurer to defray 
the expence of litizating the queſtion out of the co: nty 
ſtock. —A fine having been impoſed by Lord Loughborouch, 
when going the home clicuit in the year 1789, upo ie 
county of Eſſex for neglecting to rep ir the county gaol, ard 
that fine having been eſtreated in the Exchequzr, the legality 
of it was there litigated by the direction of the county ma- 
giſtrates, who, in order to Cetray the expences of ſuch |itipn- 
tion, made the following order at the quarter-ſeſſions: It 
« is ordered by this Court, that the further ſum of 1 50/. be 
% advanced by the treaſurer of this county to V. Bullitt, 
« efq. cl-rk of the peace for the ſaid county, on accoun of 
« the expences of defending the inhabitants of the ſai county, 
« from the fine impoſed on them by Lord Lough j,, 
« fſubject to the diſcuſſion of any rigiu that the county have 
« to diſpute the payment of ſuch money.“ This order hav- 
ing been removed by certisrari into this court, and a rule hav. 
ing been obtiined to ſhew cavſe why it ſhould not be quathed. 
On ſhewing caule, the ſtat. 12 Ges. 2. c. 29. ſ. 6. was schied 
on, which directs the county treafurer to pay the county 
ſtock to ſuch perſons, © as the juſtices, at their refpective 
„ general or quatter- ſeſſions, or the greater part of them, 
« &c. ſhall, by their orders, from time to time direCt and ap- 
„ point, for the uſes and purpoſes of the recited acts, and 
& for any other uſes and purpoſes to which the public ſtock 
« of any county, &c. is, or ſhall be applicable by law.” 
Lord KEN VON, Ch. J. If the conteſt in this caſe had ber, 
whether the juſtices of the county could arbitrarily impoſe 
taxes on the county, the only anſwer that could have been 
given, would have been in the negative. But the queition 
here is, where by any expreſs law, or by precedent and lon; 
utage, that which has been done was not lawfully done: a: 
if it be warranted by precedent and long uſage, and by mant 
analogous caſes in the law, the order may be ſupp-rtcs, 
thouph there be no preciſe act of parliament to duet It, 
Long before the ſtatute alluded to, various dutics wc um- 
poſed upon counties, one of which was the repair of bridges, 
and that was before any county rate was directed to be made 
by any act of parliament. And whether theſe dutics ate 
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by the common law, or were impoſed by any ſtatute, it was 
x the ſame time implied, that thoſe who imputed any neglect 
to a county, might do ſo without any foundation; in which 
caſe, the county mult neceſſarily have had the power of de- 
ending themielves. Trials of this kind have been frequently 
had, and even diſputes between wo counties, which could 
10t have been conducted without great expence; that ex- 
pence has always been borne by the county, and taken out of 
the county ſtock ; and yet there is no act of parliament to 
en:bie the county to do ſo, but it is founded on long uſage, 
and the neceſſity of the thing. I am not driven, nor will I 
ever reſort to, the maxim, commun!s 9 jus; but uni- 
form and unbroken uſage facit jus. This is that which 
makes the common law: it is not to be found in the ſtatute- 
book, but in the text-books, which treat on it as the com- 
mon law of the land. There is another claſs of caſes ana- 
Dbg1us to the preſent, the colts of defending appeals againſt 
orders of removals. Thie ſtat. 43 Eliz. c. 2.1. I. gave power 
to the pariſh officers to raiſe a parith ſtock ; and when a ſub- 
ſequent ſtatute, 13 & 14 Car. 2. raiſed the queſtions of ſet- 
tements, it became neceſſary to have recourſe to ſome fund 
for defraving the expences of litigating them z and thoſe ex- 
pences have always bezn paid by the pariſh officers out of 
the pariſh ſtock. The propoſition, therefore, on which I 
rely, is this; that wherever a duty is impoſed on a county, 
and where coſts incidentally and neceſſarily arite in queſtion- 
ing the propriety of acts done to enforce that duty, the ma- 
giſtates, who have the ſuperintendence over the county purſe, 
have neceſſarily a right to defray ſuch expences out of the 
county ſto:k. AsHnuRST, J. Where magiſtrates have 
acted bond fide for the intereſt of the county, over which 
they preſide, in oppoſing the levving of a fine, which (as 
they think) has been improperly impoſed, they ought not in 
reaſon to be burthened individually with the expences attend- 
ing it. In this caſe, the act of parliament has directed a 
county ſtock to be raiſed, to be applied to certain purpoſes 
therein mentioned, and to others © te which the public ſtoct 
© of any county is applicable by law,” reaſon and analogous 
caſes warrant us in ſaying, that the expences of litigating 
the legality of the fine impoſed upon the county, ought to 
be defrayed out of the county ſrock. The cafe of bridges 
bears ſo ſtrong an analogy to che preſent, that on principle 
l is not to be diſtinguiſhed from it; and that, it is to be re- 
membered, was a caſe well eſtabliſhed before the ſtatute 
12 Geo. 2. Then, if at that time all the expences incurred 
in litigating queſtions between two counties ſhould be borne 
by the reſpective counties, and paid out of their county ſtocks, 
let us ſee how the queſtion ſtands ſince that act. That ſta- 
ture, after reciting two former acts reſpecting the repair of 
county bridges and highways, and other ſtatutes 1 
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gaols and other different objects, for each of which a ſepa- 
rate rate was to be raiſed, directs one general rate to be made 
for the purpoſes of thoſe acts, aud for other purpoſes to 
which by law it is applicable. Now, if before that act the 
county were liable to pay the expences of litigating queſtions 
reſpecting the repairs of bridges and highways, it muſt {ti!! 
continue liable, notwithſtanding the words of the act are 
confined merely to repairs : and if this be the true conſtruc- 
tion of the ſtatute with regard to bridges and highways, we 
cannot put a narrower conſtruction on it as to county zao!s 
In my opinion, che true conſtruction of this act is, that the 
neceſſary expences of every thing relating to the ſubjects 
therein mentioned, muſt be borne by the county, and paid 
out of the common ſtock. If it were other w iſe, the active 
mag;ttrates of a county would be put in a perilous ſituation, 
Wa varicty of caſes that might happen. For inſtance; the 
juſtices of the peace have, under one of the acts (1), power 
to purchaſe lind adjoining to county bridges: now if the 
words of the ſtatute be taken ſtrictly, they would be confined 
to the ſum contracted for with the ſeller ; but the purchaſe 
cannot be completed without ſome other contingent ex- 
pences, taking an abſtract of the title, drawing the convey- 
ance, &c. which muſt, therefore, neceſſarily be included in 
the act. To go a ſtep further; objections may be made to 
the title after the contract is entered into, and a ſuit may be 
inſtituted againſt the magiſtrates, who contracted, to com- 
pel them to carry the agreement into execution ; it would be 
abſurd ta ſay that thoſe who have contracted on behalf of 
the county ſhould not be defended at the expence of the 
county againſt ſuch a ſuit. It ſeems, therefore, that the 
neceſſary expences attending all thoſe ſubjects mentioned in 
the act, muſt be paid out of the county ſtock; and that is 
ſufficient for the determination of this caſe. But, even upon 
more general grounds, when a county is attacked, they ſhould 
have the power of detending themſelves, if unjuſtly attacked; 
and whether or not there be juſt grounds on which they may 
defend themſelves, it muſt, according to reaſon, the words 
of the ſtatute, and by neceſſary implication, be determined 
by the juſtices acting at the ſeſſions, in whoſe hands the dil- 
tribution of the county rate is veſted, GRosk, J. of the 
ſame opinion.—Order of ſeſſions affirmed. 

But the juſtices of the peace at the quarter- ſeſſions have 
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allowed out of the county rates.—An order made at the quat- 
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wned to this Court by certiorari. © Ir appeared that three 
uitices of the peace for the ſaid riding had directed a proſe- 
anion for a miſdemeanor to be Aen. on at the expence of 
he laid riding, to be defrayed by and out of the county rates, 
ind that the attorney's charges on that profecution, amount 
ing to 700. 19s. 9d. had been ordered by the court of quarter 
ions, to be paid by the county treaſurer out of the rates 
in hi hands.” TE CourT aſked, whether it could be 
ſupported on any legal grounds, and the counſel candidly ad- 
nitting that it could not, this not being included under the 
mroviuons of any of the acts of parliament, giving the juſ- 
ices authority to allow charges, &c. The Court thereupon 
lreed, that the order of ſeſſions thould be quaſhed. 


A county rate may be levied, and a high conſtable ap- j,me, v. Green 
pointed, de novo, for a town erected into a county of itſelf 7 a. 
by charter many years before, although no ſuch officer had Es. 
been appointed, or ſuch rate levied before, the corporation 3 


tving defrayed the expences out of their own funds, 

Allo a building given by the corporation for the purpoſe 
of a houſe of correction about ſeventy years ago, and main- 
ined by them to the preſent time, is not a houſe of correc- 
ton within the exception of the 17 Geo. 2. c. 5. ſ. 31. liable 
o be maintained by the corporation; but the public may be 
called upon to ſupport it by a county rate. 

This caſe was as follows ;—The quarter-ſeffions tor 
the town and county of the town of Nottingham, ap- 


pointed a high con able for the enſuing year, for the. 


ſpecial purpote of collecting and raifing from the church- 
wardens and overſeers of the poor of each parith, within 
the town, the rates and aſſeſſments to be levied in the 
nature of a county rate. The ſame ſeſſions appointed a 
treaſurer to receive ſuch ſums as the high conſtable ſhould 
collect, by virtue of ſuch rates, which Foul be deemet to 
be a public ſtock, ſubject to the legal order of the ſeſſions: 
a the ſame time the juſtices ordered 500. to be aſſeſſed upon 
he town and county of the town, in a certain proportion 
upon the three ſeveral pariſhes whereof it conſiſted, in the 
nature of a county rate, © for the relief of priſoners in the 
nol; for the relief of pritoners in the King's Bench and 
Marſhiiſea priſons ; repairing and furniſhing the houſe of 
correction, with the keeper's ſalary, the treaſurer's ſalary ; 
ne charges concerning vagrants, ſoldiers' carriages, convict- 
ing and tranſporting telons, and other charges to which the 
ame was by law applicable within the ſaid town.” The 
"wn of Nottingham was formerly part of the county ot 
Nottingham, and a corporation by preſcription from time 
mmemorial, and has had a gaol in the town, under the cuſ- 
ody of, and always repaired by, the corporation, Henry 6, 


by a charter in the 27th year of his reign, after reciting and . 


conftming various charters by former kings, incorporated 
: th! 
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the town by the name of the mayor and burgeſſes of the 
town of Nottingham, and made it a county of itſelf; and 
in that and former charters, © there were grants of fines, for- 
feitures? and certain eſtates for the purpoſe of defraying fu- 
ture as well as preſent burthens ariſing within the town, 
But no power is expreſsly given by any of the charters to 
appoint a high conſtable or treaſurer ; nor was a high con- 
ſtable cr treaſurer ever appointed before the preſent, or any 
county or other rate in the nature of a county rate made, 
within the town, until the preſent. Neither have the inha- 
bitants of the town ever contributed to the rate for the county at 
large.“ The overſeers have uſually paid the conſtable for ap- 
prehending vagrants, without any rate being made; and alſo 
tor the ſupport of the families of militia men; “ and all the 
other charges in the rate (except as above ſtated) have been 
paid by the corporation of Nottingham out of their own 
funds.” The houſe of hoſpitallers, in Nottingham, was 
granted by Edw. 6. to the corporation, for the purpoſe, as is 
expreſſed in the charter, of better enabling them to repair and 
ſuſtain the bridges up the Trent; the corporation, abou: 
feventy years ago, converted the houſe into a houſe of cor- 
rection, to which purpoſe it has been ever ſince applied, and 
the different keepers of it have always been appointed by the 
mayor.—In this caſe, two queſtions aroſe ; viz. 1. Whether 
the juſtices had power to levy any county rate at all for ſuch 
purpoſes ? 2dly, Whether the preſent rate in the form of it 
was good? As to the firſt point it was contended, that it ap- 
peared from the charters and from the uſage, that the corpo- 
ration had, in former times, accepted grants of eſtates tor 
the purpoſe of defraying future, as well as preſ-nt burthens, 
and that it was ſtrong evidence to ſhew, that ſuch was the 
intention of thoſe grants in the opinion of the grantees them- 
ſelves, that until lately they had always defrayed all county 
charges out of their own funds; and that, therefore, they 
were concluded now from controverting their liability. As 
to the ſecond point, if they were ſtill at liberty to raiſe coun- 
try rates for the firſt time, it was contended, that if any one 
of the purpoſes for which the rate was expreſſed to be levied 
were bad, the whole rate was bad; and it was inſiſted, that 
here the juſtices had exceeded their juriſdiction, by making an 
order to raiſe county rates for purpoſes to which they are not 
by law applicable. For the rate purported on the face of it to 
be made, 1ft. For the relief of priſoners in the gaol; 
whereas, the corporation have al ways relieved the pritoners 
out of their .own funds; and the grants of fines and forteitures 
to them under their charters, were probably for this very pur- 
poſe. That they had always had the cuſtody of the gaol, and 
conſequently, were bound to maintain the priſoners; aud 
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preſs authority. 'That, in the next place, the rate purported 
to be made for the repairing and furniſhing the houſe of cor- 
reftion, and alſo for paying the keeper's ſalary; and as to 
this it was obſerved, that the ſtat. 7 Fac. 1. c. 4. 1. 2. requires 
2 houſe of correction to be provided in every county; and 
the 4th ſection enaAs, that the quarter- ſeſſions ſhall appoint, 
u their pleaſure, 2 333 of the ſame, that the 17 Geo. 2. 
c. 5. f, 31, which places ſuch houſes under the management 
of the juſtices at the quartet- ſeſſions, and ay 0g em to 
be fitted up and furniſhed, expreſsly excepts ſuch houſes of 
correction as have been erected or maintained by any parti- 
cular founders; it was, therefore, contended, that in this 
caſe the corporation were the founders and maintainers of 
this houſe of correction, and had always appointed the keeper, 
which hewed that it was expreſsly within the exception of 
the ſt:t. 17 Geo. 2.— By Lord KEN VON, Ch. J. and the 
Court (ſtopping the other fide), It appears from the caſe, 
that Nottingham was ſeparated from the county at large, and 
made a county of itſelf by the charter of Henry 6; and 
tongh it had no Tuck officer as a high conſtable before, yet 
| conceive, that by the common law, but certainly by the 
ſtatute of Wincheſter, all officers of this nature are inci- 
&nt to the creation of ſuch a diſtri, having ſeparate juriſ- 
action; and it is no new thing, if we may have recourſe to 
analogous caſes, at this' day to appoint officers in places 
where none were in fact appointed before, if by law ſuch an 
zpointment may be made. In the caſe of vills, the Court 
have, in modern times, frequently granted writs of manda- 
ms, to appoint overſeers of the poor for the firſt time, as 
ſoon as the exigencics of the place required it. So here, 
when certain public expences were to be defrayed, it waz 
tt that proper officers ſhould be appointed, and rates collected 
for that purpoſe ; many of theſe charges have ariſen in latter 
mes : and though the corporation, in whom the govern- 
ment of the place reſides, might have thought proper, while 
ſuch charges were ſmall, to pay them out of their own funds, 
et as they became more heavy, that could not preclude 
them from recurring to legal methods of raiſing ſupplies for 


hat purpoſe from the public ; ſome perſon or other muſt be 


able to theſe burthens, and I ſee no evidence that would ſuſ- 
ain a proſecution againſt the corporation for not diſcharging 


lach demands. The circumſtance of their having hitherto. 


ken this burthen on themſelves, will not of itſelf diſcharge 
er perſons on whom the law has impoſed that liability. 
As to the preſent houſe of correction, it ſeems, the corpora- 
won gave their houſe of hoſpitallers fr that purpoſe ſome 
Tears ago; other perſons have given buildings for the like 
Purpoſe ; but it never can be argued from thence, that ſuch 
FT01us are therefore chargeable with all ſubſcquent repairs 

Vol, II. : 3 F and 
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and burthens incident thereto. The exception in the ſtatute 
of the 17 Geo. 2. does not apply to caſes of this kind, but 
was inſerted with reference to ſuch perſons as were bound 
by tenure, grant, or preſcription, to keep up eftabliſhments 
of this nature ; the circumſtance relied on here, of the mayor's 
having appointed the keeper, can only be attributed to the 
3 and deference paid by the reſt of the juſtices, who 
are aldermen, to him as their head. I ſee no objeCtion to 
— * the purpoſes for which this rate is expreſſed to be 
ma * , 


Curates. 


Martyn v. Hind, There is a diſtinction between curates licenſed, and curates 


Ea, Ter. 


17 Gro. 1. B.R. 
Cu. 440. 


Martyn „, Hind, 


. Jer. 


fo Geo. 2. B. R. 
3 Dus. 241. 


not licenſed; if not licenſed they are removeable at the plea- 
ſure of the incumbent : but if licenſed, they are only re- 
moveable ſub modo, for inſtance, by the conſent of the bithop ; 
or where the rector does the duty himſelf.-Per Lord Man- 


field. 


It has been decided, that if a rector give a perſon a 
title to the biſhop, by which he appoints him curate ot 
his church, and undertakes to continue him and pay him 
a ſalary, till he ſhall be otherwiſe provided of ſoine ec- 
cleſiaſtical preferment, or for fault by him commitico, 
Iawtully removed, he cannot remove him, without caule, 
while he continues rector of that pariih, and during tha: 
time the curate may recover the falary in an action upon 
the title (1). But if the rector is bona fide preferred to an- 
other living, the. obligation ceaſes.— This was a caſe reſerves 
tor the opinion of the Court. The declaration ſtated, that 
the defendant, on the 13th of February, 1769, by an in{tru- 
ment in writing, undertook and promiſed to retain and continue 
the plaintiff to officiate as curate in the parifh church of St. Aus, 
Fe/tminjcer, until otherwiſe provided of ſome eccleſraſtical bene. 


fice, unleſs, by fault by him committed, he ſhould be law- 


fully removed; and to pay him fifty guineas a-year during 
that time; that the plaintiff had not been provided of any 
other eccleſiaſtical preferment, nor lawfully removed, and 
that the defendant had not, from the ſaid 13th of February, 
1769, retained and continued him curate of the ſaid church, 
and permitted him to officiate therein, and had not paid the 
tifty guincas a year, &c.—Plea— Non aſſumſit.— The inſtru- 
ment on which the action was brougiu, was called a title, 
and was in theſe words, „To the right reverend father in 


8 — 
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(1) Yide vol. i. p. 250. for this point, « Go, 
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% God, Richard, lord biſhop of London. Theſe are to cer- 
« tify your lordſhip, that I, Richard Hind, rector of St. 
« Ann, Weſtminſter, in the county of Middleſex, and your 
« lordſhip's dioceſe of London, do hereby nominate and ap- 
point, the reverend Themas Martyn, to pertorm the office 
« of a curate, in my church of St. Ann, aforeſaid, and do 
« promiſe to allow him the yearly ſum of fifty guineas, for 
his maintenance in the ſame, and to continue him to offi- 
« ciate in my ſaid church, until he ſhall be otherwiſe pro- 
« vided with ſome ecclefiaſtical preferment, unleſs by fault 
by him committed, he ſhall be lawfully removed from the 
« fame ; and I hereby ſolemnly declare, that 1 do not frau- 
« dulently give this certificate, to entitle the ſaid Thomas 
« Martyn to receive holy orders, but with a real intention to 
« employ him in my ſaid church, according to what 1s be- 
« fore expreſſed. Witneſs my hand, this 13th day of Fe- 
« bruary, 1769, R. Hind. — The caſe then ſtated, that on 
the 6th of July, 1778, the church of St. Ann had become 
vacant, on the 8 having taken other preferment 
(viz. the living of Rochdale), and that he had paid the plain- 
tiff his falary, as curate, up to that time. The queſtion upon 
the caſe reſerved was, Whether the plaintiff could recover 
the arrears of his ſalary of fifty guineas, from the time of 
the defendant's quitting the rectory of St. Ann? For the 
plaintiff it was contended, that the undertaking by Hind, did 
not determine by his ceaſing to be rector of St. Ann, that it 
was a permanent agreement to provide for the plaintiff till he 
ſhould obtain ſome other church preferment. But the de- 
tendant inſiſted, that every ſentence in the inſtrument con- 
tined the undertaking to the time of Hind's continuance in 
the rectory of St. Ann. That it could not bind his ſucceſſor, 
and certainly did not bind him to continue all his lifetime 
rector of that pariſh. Lord MANsFiELD, There does 
not ſeem to me to be any colour whatever for the preſent de- 
mand, The queſtion is, what Hind has undertaken to do. 
He could not turn the plaintiff out at pleaſure, but there is 
no pretence to ſay that he has undertaken for himſelf, or his 
executors, to maintain him for life, or to continue all his own 
lifetime rector of St. Ann. The queſtion here is not, whe- 
ther this is a good title or not; althongh it ſhould ſeem that 

They commonly run in this form, and the cu- 
ate takes the riſque of the rector's quitting the living. A 
man may give a more permanent title, but the words of this 
inſtrument clearly confine the undertaking to the time of 
Hind's continuing rector of St. Ann. „I nominate, &c." 
to the office of a curate of my pariſh of St. Ann, &c.— 
Peſtea to the defendant. 
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A cuſtom for “ alt the inhabitants of a pariſh to play at 
« all kinds of lawful games, ſports, and paſtimes, in the 
© cloſe of A. at all ſeaſonable times of the year, at their free 
« will and pleaſure, is good.“ But a fimilar cuſtom, “ for 
all perſons for the time being, being in the ſaid pariſh,” 
is bad. — This was an action of treſpaſs for breaking and 
entering the plaintiff 's cloſe, and playing there, with divers 
other perſons to the plaintiff unknown, at a certain game 
called cricket, and other games, ſports, and paſtimes, and in 
ſo doing, &c. &c.—Pleas, 1ſt. Not guilty by all the defend- 
ants. 2d. by Chatteris, „That chere now is, and from 
time whereof, &c. hath been a certain ancient and 
« Jaudable cuſtom uſed and approved of in the ſaid parith, 
« that is to ſay, that all the inhabitants for the time being, 
of the parith aforeſaid, have, during all the time atore- 
« ſaid, uſed and been accuſtomed to have, and of right 
« ought to have had, and {till of right ought to have, the 
« liberty and privilege of exerciſing and playing at all 
« kinds of lawful games, ſports, and paſtimes, in and 


upon the ſaid cloſe, in which, &c. every year, at all 


« ſeaſonable times of the year, at their free will and pleas 
& ſurc;”” he then averred, that at the ſeveral times when, 
&c. he was an inhabitant of the ſaid pariſh, and at thoſe 
times, being ſeaſonable times, he entered the {cus in quo, and 
played at cricket, &c. &c. The 3d plea, by Rawling and 
Fitch, ſtared the cuſtom to be for © all perſons for the time 
« being, being in the ſaid pariſh, ta have the liberty and privi- 
lege of exerciſing and playing at all kinds of law ful games, 
„ ſports, and paſtimes, in and upon the locus in us, at all ſea- 
ſonable times, &c. &c.* and juſtified under that cuſtom.— 


= * P 
The replication to each plea traverſed the cuſtoms alleged, and 
on the traverſes iſſues were joined, and a verdict found tor 


the defendants. Afterwards it was moved in arreit of judg- 
ment (1), and cauſe was thewn againſt that rule. BULLER, }. 
It is ſaid, that the plea of the detendant, Chatteris, does not 


-an{wer the complaint laid in the declaration, which ig, that 


all the defendants together, with divers other perſons un- 
known to the plaintiff, played at cricket in the plaintiff's cloſe, 


ä — 


0 
— 


(2) When the rule was moved for, Mr. J. Buller obſerved, that as there Wan 
verdict for the defendants on the whole record, it was uſeleſs to move in erreft s 
judgment, for as it appeared that they had not committed the treſpaſies comp 
of, it was immaterial what became of the ſpecial iſſues. The Hen, therefore, Me 
amended by entering a vetdict for the plaintiff on the genctal iflue, and tor tis ds. 
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but that the plea alleges the cuſtom to be for the inhabitants 
of the pariſh to play at cricket there, and that Chatteris as an 
inhabitant ſo played (that is, it has been faid), that he played 
there with other perſoris who were not inhabitants, and who 
were therefore treſpaſſers, and that he himſelf, by aiding 
them in their treſpaſs, was guilty of an abuſe of a licence in 
law, and therefore a treſpaſſer ab initio, But this objection, 
ſuppoſing it to be a good one, does not ariſe on the face of 
the plea z and if the plaintiff would have availed himſelf of 
it, he ought to have ſer it out by way of replication. It can- 
not prevail on a motion in arreſt of judgment, for admitting 
it to have more weight than I think it has, after verdict it is 
cured by the ſtatutes of Jecfailt.— Another objection made, 
is, that the cuſtoms, whether good or bad, are repugnant to 
each other, and therefore that the Court cannot give judg- 
ment on either of the ſpecial pleas, though found for the de- 
ſendants. But it would be very ſtrange, if one defendant 
mould plead a good plea, and it were found for him, that he 
ſhould not have judgment, according to the juſtice and truth 
of the caſe, though the other defend int ſhould plead a bad 
plea. But why are theſe cuſtoms inconſiſtent with each 
other ? It might happen, that there might be ac firſt a limited 
cuſtom, and afterwards a more extenſive one; and I do not 
ſee why the ſecond ſhould root up the firſt, or why they 
might not both exiſt together, ſuppoting the ſecond to be a 
good one, —But the real queſtion is, Whether the cuſtoms, 
as ſtated, are good? It is objected to the firſt cuſtom, that it 
not alleged to be for the neceſſary recreation of the inha- 
bitants, nor that the defendant Chatteris went into the cloſe 
in queſtion for his recreation. But in the caſe of Abbzt v. 
Wkly, in 1 Levinz, 176, the Court ſay that it is neceſſary 
for the inhabitants to have their recreation. If ſo, it is a 
matter of la; and though there may be precedents which 
ſtate ſuch cuſtoms to be for cither the health or recreation 
of the inhabitants, yet, when the Court lay it down that re- 
creation is neceſſary, it is not neceſſary to be averred in 
pleading. As to the objection, that it is not ſtated that the 
defendant Chatteris went into the lacus in quo for his recre- 
ation, the words of the plea arc, that © he entered into the 
* ſai] cloſe, in which, &c. for the purpoſe of exercifing and 
playing at divers lawful games, ſports, and paſtimes, and 
* at thoſe ſeveral times reſpectively there played at the ſaid 
game of cricket, and the {aid other games, ſports, and paſ- 
© times, &c.“ Now, what are ſports and paſtimes, but re- 
creations? With reſpect to the caſe in Bro. Abr. Cu/tom 
f% 46, there the cuſtom was holden to be bad, not becauſe 
t was for the fiſhermen of Kent to dry their nets on the 
plaintiff's land (which the caſe in Crs. Car. 419. ſhews to 
de good); but either becauſe the digging in the ſoil, in order 


353 to 


326 
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binſon. 


Mic. Ter. 
29 Geo. 3. B R. 
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to pitch ſtakes to hang the nets upon, was unneceſſary, ot 
it tended to the deſtruction of the inheritance. But that is 
not the caſe here. There is no authority therefore to oppoſe 
the caſe in Levinz; and, upon the whole, I think that this 
cuſtom is reaſonable, and the plea good. —But I hold the 
other cuſtom to be as clearly bad as the firſt is good. How 
that which may be claimed i all the inhabitants of England, 
can be the ſubject of a cuſtom, I cannot congeive. Cuſtoms 
muſt, in their nature, be confined to individuals of a parti- 
cular deſcription, and what is common to all mankind, can 
never be claimed as a cuſtom. And I perfectly agree, that 
no action could be maintained for interruption of it, any 
more than in the inſtance of a highway, over which the 
king's ſubjects have a right to paſs and repaſs, and for the 


obſtruction of which no action can be maintained without 


ſpecial damage. There muſt be, therefore, judgment lor 
the defendant Chatteris on the firſt ſpecial plea, and for the 
plaintiff againſt the other two defendants. Heath, I. aglecd 
The lord might have granted ſuch a privilege, as is claimed 
by the firſt cuſtom, before the time of memory. As to the 
ſecond, it is clearly bad, being for all mankind; and on that 
Fitzgibbon, 51, is in e J. alſo agreed. 

A cuſtom for poor and indigent houſeholders to cut and 
carry away rotten boughs and branches in a chaſe cannot 
be ſupported, In treſpaſs the defendant juſtified under the 
following cuſtom ; That all and every the poor, neceſſitous, 
and indigent houſeholder, and houſeholders, reſiding and 
abiding within the ſaid townſhip af Whaddon, in the parith 
of Whaddon, and county aforeſaid, from time immemorial, 
haye uſed and been accuſtomed, at his and their free will 
and pleaſure, ſtaunding upon the ground within the ſaid chate, 
as well with their hands as — woodliooks, to break off, 
= pick up, take, and carry away from and out ot 

Vhaddon Chaſe aforeſaid, as well the rotten wood of and 
belonging to the boughs and branches of the trees, ſtanding 
and growing in the ſaid chaſe, as the rotten wood broken and 
fallen off from the boughs and branches of che ſaid trees there 
ſtanding and growing, and found upon the ground within 
the iid chaſe, for neceſſary fucl to be uſed, burned, and con- 
lumed, in his and their reſpective dweiling-houſes in the tou n- 
{hip of Whaddon aforeſaid. This cuſtom was traverſcd by 
the replication, and found for the defendant, A rule was ob- 
tained to thew cauſe why the verdict on the iſſue taken on 
the above cuſtom ſhould not be ſet aſide, and a verdict en. 
tered for the plaintiff, with nominal damages, on the ground 


that the cuſtom, on which the juſtification was founded, was 


bad in point of law; on the authority of Gateward's caſe. 
6 Co, 59. b.—The Court thought the queſtion too clear for 


di. cuſſion, and ſaid it was impoſſible to ſupport the cuſtom 25 
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now ſet out. It might, perhaps, have been otherwiſe, if the 
defendant could have ſtated on the record that he was ſeiſed 
of a certain ancient tenement, and ſo preſcribed in a gue 
eſtate ; becauſe that would be limiting the benefit claimed to 
the houſes to which the preſcription would apply. But there 
is no limitation at all in this caſe; and it is impoſſible to aſ- 
certain who is entitled to this right under the cuſtom as ſtated 
on this record; for the deſcription of poor houſcholders is too 
vague and uncertain.— Rule abſolute (1). 

n replevin for taking and detaining thirty-five ſheep of 
the plaintiff's, the defendant made cognizance, as bailiff of 
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Gertiſh v. Rob 
man, alias 
Rodborne, 


0 IF. . Eſq. and ſet forth a cuſtom within the manor of yil. Ter. 
Vintertown, that the jury of the court leet, from time to #1 Geo. 3. C.B. 


time, for and during all the time aforeſaid, have been uſed 3 


and accuſtomed, at the ſame court leet, by and with the con- 
ſent of the greater part of the commoners, having right of 
common on the waſtes of the ſaid manor, to make reaſon- 
able by-laws and ordinances for the better preſervation and 
regulation of the commons. within the ſaid manor, and the 
pals and herbage growing in the ſame; and to impoſe rea- 
onable penalties on any farmer or tenant of the ſame manor 
that ſhoul( infringe or — ſuch by-law, as they from time 
to time thought proper. And to diſtrain, &c. And that at 
a court leet, Polden at Winterbourn on the 16th of October, 
1764, &c. the jury at the leet made a by-law ; and thereby 
dd then and there order, that no perſon or perſons ſhould 
depaſture any ſheep, horſes, cattle, or any other beaſt what- 
ſoever, on Winterbourn Down, otherwiſe Winterbourn 
Common, or any other common belonging to the tything of 
Winterbourn within the f..id manor, from St. 'Thomas's-dav 
to Lady-day, yearly in every year, from thenceforth for ever 
hereatier, on pain of forfeiting 20 5. for every ſheep, beaſt, 
or any other cattle, of what nature or kind ſoever, which 
ſhould be depaſtured thereon contrary to the ſaid by-law, and 
all former by-laws. The breach of the by-law was then 
let forth : there was a demurrer and joinder in demurrer: 
and upon the argument ſeveral objections were taken... 
Loxy CHIEF JusTICE DE GREY, The principal objec- 
tion which ſticks with us, is, that the by-law ſtates, that no 
perſon or perſons thall depaſture any ſheep, &c. on pain of 
torfeiting 20 5. for every ſheep which ſhould be depaſtured, 
&c. contrary to the ſaid by- law and all former by-laws; how 
can the Court judge whether the oftence tet forth be con- 
'rary to all former by-laws, when thoſe by laws are not ſet 
torth? For thoſe other laws may (perhaps) modify and 


2 


— — 


() Fide Grimflead v. Marlowe, ante vol. i p. 218. that a cuſtom to take a profit 
aliens ſols is had : ſuch a right can only be claimed by preſcriptien, 


3F 4 qualify 
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qualify the offence, or excuſe from the penalty, for any thing 
we know to the contrary, —Gould, J. The by-laws may be 
good, but not being ſet forth and diſcloſed, the Court can 
give no judgment about them.—Blackftone, J. The by-law 
elf is uncertain, for the penalty is given for an offence 
againſt all former by-laws, and therefore they muſt be ſet 
forth for the Court to judge of them. Lord Chief Juſtice, 
Suppoſe the plaintiff had offended againſt this by-law, yet no 
penalty is incurred, unleſs he had offended againſt all former 
by-laws.—The cauſe was ordered by the Court to ſtand over 
for further argument, with liberty for the defendant to con- 
ſider, whether he would not move for leave to amend his 
cognizances: but the caſe never came again before the 
Court. Adjournatur. 

Griffin v. Bland- In replevin the defendant avowed the taking, under an 
ford, Ea. Ter. ancient cuſtom, that time out of mind the lord of the manor, 
— E R. upon the death and alienation of every tenant, was entitled 
8 to the ſecond beſt beait; if but one, then to that beaſt; and, 
if no beaſt, theri to a compenſation in lieu of it. —On the 
trial the cuſtom was proved to be as above, with an exception 
of meſne ſeigniories, burgage tenures, and alienations to the 
uſe of the aſienees and their heirs. There was a verdict for 
the plaintiff; and on a motion for a new trial, on the ground 
that the cuſtom ſet forth was different from that proved, 
Tur Court faid, that in point of form the cuſtom was 
not ſet out as proved, becauſe there was nothing in the plea 
+ that went to ſhew that burgage tenures and meſne ſeigniories 
were excluded, therefore they awarded a new trial, wih 

liberty to the defendant to amend his plea, 


Customs and Excise. 


Oſjences againſt the Cuſtoms. 


Timfon er al. The practice of making prime and poſt entries at the cuſ- 
1 tom-h uſe is legal and valid: for it is a practice for the be- 
J. LECT. 


ei nefit of trade; becauſe, if a full entry was to be made at fir! 
2 Back. 93. by guels without gauging, which cannot be performed or 
oard, and more than the juſt duty was paid, it would be 

attended (according to the courſe of the cuſtom-houſe) wit! 

, great circuity, delay, and expence, to get the overplus fe- 

turned ; whereas, by entering a leſs quantity than the trut, 

and afterwards aſcertaining the true quantity before it 20 

out ot the cuſtody of the officers, the trader is cafed, and 
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revenue fufficiently ſecuted. And this practice is in effect 
authorized by the legiſlature; for in the book of fees, eſta- 
bliſhed A. D. 1662, by the houſe of commons, and ſigned by 
the ſpeaker (ſee Com. Fourn. the 17th of May, 1662), under 
the authority of ſect. 24. of the rules and orders annexed to 
the ſtatute 12 Car. 2. c. 4. notice 1s taken of prime and poſt 


entries, which ſhews it to have been an ancient legal __ 


£0g 


The taking an active part in company with armed perſons, Rexwv. Franklyn, 


in defiance of the laws of cuſtoms and exciſe, is a capital 


obtained to ſhew cauſe why a writ of habeas corpus ſhould 
not iſſue, directed to the keeper of the caſtle of the city of 
Norwich, to bring up the defendant, who had been com- 
mitted under ſtat. 19. Ges. 2. for the puniſhment of perſons 
going armed or diſguiſed in defiance of the laws of cuſtoms 
and exciſe, for the purpoſe of being bailed. The commit- 
ment charged that he had, with others armed, aided and aſ- 
lifted in reſcuing uncuſtomed goods, &c. and affaulted, &c. 
and wounded and maimed, &c. an officer of exciſe in the 
execution of luis duty. This application was made upon the 
ground, that the commitment did not charge any offence againſt 
the ſtatute: that it ſtated only that the — did certain 
acts with others armed; but did not allege that he perſonally 
was armed, as the act required: and this fact was ſupported 
by the affidavit of the priſoner. To this it was anſwered, 
that even if the Court ſhould think that the ſtatute could only 
affect perſons who were themſelves armed, and conſequently 
that the preſent commitment was defective, this application 
muſt prove nugatory ; as before che writ of habeas corpus 
could be returned, a proper warrant of detainer ſhouid be 
lodged againſt the priſoner.— Lord /Jansfield, To be ſure 
that may be done; but the priſoner does not deny that he was 


* b . . 
there with armed perſons; and, if he was active, it is not 


neceſſary under this act, that ſuch individual ſhould be armed. 
His Lordſhip added, that there was no ground for this appli- 
cation; for the Court never grants the motion upon the merits 
as diſcloſed by the priſoner's affidavit. Willes, Afbburſt and 
Buller concurred, —Rule diſcharged. 


Co . —_— 


— — 


(i) Which enacts, „ That if any perſons, to the number of three, or more, 
armed with fire-arms, or other offenſive weapons, ſha'l, &c. be aſſembled in order 
to be aiding and aſſiſting, & c. in reſcuing or taking away prohibited er uncuſtomed 
goods, after ſeizure, from any officer or officers of the cuſtoms or exciſe, &c. or in 
cale any perſons, to the number of three, or more, ſo armed as aforeſaid. ſhall, &c. 
be ſo aiding or aſſiſting. &c. or ſhall forcibly hinder, obſtruct. aſſaulr, oppoſe or re- 
ſit any of the officers of the cuſtoms or exciſe, or other his majeſty's revenue, in 
the ſeizing or ſecuring any ſuch goods, &c then every perſon ſo offending, being 
thereof lawfully convicted, ſhall be aujudged guilty of telony, and ſhall ſufter death 
« ia caſes 01 felony, without beneſit of clerpy.”” ( 34. ſect. 1. If 


Hil. Ter. 
** 23 Geo. 3. B. N. 
felony within the ſtat. 19 Geo. 2. c. 34. (1).—A rule was 0244. 244: 
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Wilſon v. Saun- 
ders, Ea. Ter. 
38 Geo. 3. C. B. 
1 PM. & Boſ. 
267. 
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If goods prohibited from being ſold in this country by 1; 
& 12 V. 3. c. 10. are taken out of a warchouſe, and put on 
board a veſſel as if for exportation, but in fact with a view 
to be re-landed, they are liable to be ſeized, though no aQual 
attempt to re-land them has been made.— This was treſpaſ 
for ſeizing goods under the following circumſlances. The 
plaintiff purchaſed at the India ſale a quantity of Bandanno 
handkerchiefs (which are prohibited to be uſed in this coun- 
try by 11 & 12 . 3. c. 10.), and ſent them down with the 
uſual forms, under the care of a cuſtom-houſe officer, to the 
cuſtom-houſe at Alborough, where they were put on board 
the Experiment cutter by the cuſtom-houſe officers, the 
plaintiff having entered them for Hamburgh, and the cutter 
having — out for that port, though ſhe had only a 
licenſe to fiſh between Flamborough-head and the Iſle of 
Wight, under 24 Gece. 3. c. 47. The plaintiff had given ſe- 
curity for the goods © being exported and not re-landed,” 
according to the directions of 11 & 12 N. 3. c. 10. ſect. 2. 
The defendant, who was captain of the Argus revenue cut- 
ter, ſeized the veſſel and goods after the former had proceeded 
ſome way down the river, but while ſhe was within the li. 
mits of the port of Alborough, and a tide-waiter of that port 
being on board at the time. A verdict was found for the 
plaimitt, with liberty to the defendant to move to ſet it afide 
in the enſuing term. Which motion being made, and cauſe 
ſhewn—EYRE, Ch. J. The queſtion for the conſideration of 
the jury was, Whether, when a perſon goes through the ne- 
ceſſary ceremonies which belong to a 2 exportation, and 
puts his gocds on board a veſſel colourably bound for Ham- 
burgh, but, in fact, a cutter licenſed to fiſh between Flam- 
borough-head and the Ifle of Wight, together with all the 
circum ſtance which belong to this caſe, tending to prove that 
they were not meant to be exported, he can be conſidered as 
having taken them out ©: the warehouſe in order to export 
them? If it could be demonſtrated that he had no intention 
to export them, and that he meant to put them on board a 
veſſel in order to be carried one, two, or three leagues only 
from the ſhore, proof of that intention would defeat the alle- 
gation that they were taken out of the warehouſe tor the 
purpoſe of exportation. The circumſiance of actual relan- 
ing need not be ſhewn, for the caſe would be vitiated by the 
original intention with which the goods were taken out of 
the warehouſe. TI think that the circumſtances of the ca? 
atford a preſumption on this one point, which ought to b. 
ſubmitted to a jury. "There mav have been reaſons of neceſ- 
ſity ſufficient to juſtify the plaintiff in having acted in the 
manner which he has done; and he will have an opportunity 


of inſiſting upon them at a new trial, I am anxious that che 
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yiaciple of theſe laws ſhould be a little underſtood, and that 
in idea ſhould not be entertained, that if all the forms and 
eremonies preſcribed by the act are complied with, the ſub- 
tance may be evaded with impunity. Per. Gur.—Rule ab- 
flute.—On the ſecond trial, Ahburft, I. left it to the jury to 
ktermine whether the goods were put on board the cutter 
yith the intention of being exported, a verdict was found for 
the defendant. In conſequence of which, a rule vi for 2 
new trial was obtained on two grounds: 1ſt. That the goods 
u the time of the ſeizure were in cuſtodid legis, having been 
ent down to Alborough under the care of a cuſtom-houſe 
oficer, having been put on board the veſſel at Alborough by 
cuſtom-houſe officers, and an officer having been on 5 
u the time when they were ſeized: 2dly, That the goods 
were in a courſe of exportation, no act towards re-landing 
them having been done. But the Court, after cauſe ſhewn, 
were clearly of opinion, that the goods were not in the cuſ- 
ody of the law, for that the owner, after giving ſecurity in 
London according to the ſtatute, was at liberty to export 
them as he thought fit; that the practice of ſending down an 
oficer with the goods was not required by the 11 & 12 HW. 3. 
but had been adopted from 6 Geo. 3. c. 40. ſect. 6. which 
relates to the exportation of Eaſt-India goods to Africa; and 
that the officer who was on board at the time of the ſeizure 
was placed there for the general protection of the revenue, 
not to watch theſe —— goods, As to the ſecond point, 
that there was no diſtinction between an intention to export 
te goods, and their being in a courſe of exportation: and 
that if it could be demonſtrated that all intention to export 
hem was abandoned, the bond of ſecurity might be put in 
ſuit, though all the forms neceſſary to exportation had been 
complied with.—Rule diſcharged. 

There is no Tight to ſeize contraband goods in the river 
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Smyth v. Rey- 


before the goods are landed, or offered to ſale; for there is no gold, E. Ter. 


ight to ſeize unleſs the goods be landed, or offered to ale ; 2855 


he mere bringing the ſhip into port gives no right to ſeize ; 
* this opinion of the Court was grounded on the ſtat. 18. 
2. c. 7. 


Officers. 


3. C. B. 
257 


Treſpaſs will lie againſt cuſtom-houſe officers for entering Bruce v. Raw- 
houſe and ſearching for ſmuggled goods, if none be found (1). He 


—— 


— 


1) But they are now protected under the ſtat, 23 Geo. 3. c. 70. if there be pro- 
able cauſe, 
Treſpaſs 


10 Geo. 3. C. B. 
3 Wilſ. 61, 


Redſtaw . 
Brook, cr 40. 
Ea. Ter, 

9 Geo. 3. C. B. 
2 Hil}. 40s. 
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Treſpaſs for breaking and entering the plaintiff's houſg 
at A. in Eſſex, and opening and fearching ſeveral boxes 
and drawers therein; the defendants ſuffered judgment to 
go againſt them. by default. Upon executing the writ of 
inquiry of . it was proved, that the defendants 
were cuſtom-houſe officers; that on the 4th of July, in 
the day-time, they entered the plaintiff's dwelling-houſe 
with a writ of afſiſtance, without any conſtable, in order 
to ſearch for uncuſtomed goods; the plaintiff's wife and 
daughter being ouly at home, were frightened and much 
furprized, delivered to the defendants (at their requeſt) the 
keys of ſeveral boxes and drawers, which the defendants 
ſearched, but found no uncuſtomed goods. They ſtaid in 
the houſe about an hour, broke no locks, bolts or doors, and 
did very little or no damage; and departed, curſing and ſay- 
ing, Damn it, there are no goods! Whereupon the jury 
tound 1007. damages. It was moved to ſet aſide the inqui- 
ſition for exceſſive damages. Cauſe was ſhewn.— /I nt, 
Ch J. This is an inqueſt of office to inform che conſcience 
of the Court, who, if they pleaſe, may themſelves aſſeſs the 
damages; but I am of opinion we ought not to interpoſe in 
this caſe. This is an unlawful entry into a man's houſe 
(which is his caſtle), an invaſion upon his wife and family 
at peace and quietnefs therein, frightened and ſurpriſed by 
theſe defendants; who, under pretence of information re- 
ceived, and colour of legal authority, demand the keys of, 
and ſearch all the boxes and drawers in the houſe. This is 
one of thoſe caſes wherein the Court will not interpoſe— 
Gzuld, J. The entering the plaintiff's houſe under colour of 
legal authority, aggravates the treſpaſs committed by the de- 
fendants; and though they had a writ of aſſiſtance, yet as 
_ had no conſtable with them, they would have been trel- 
paſſers, notwithſtanding they ſhould have found uncuſtomed 
goods in the plaintiff's houſe. See ſtat. 12 Car 2. cap. 19 
ſect. 1 & 4. and ſtat. 13 & 14 Car. 2. cap. 11. A cauſe 
was tried before me at Pool (which is a town and county of 
itſelf), againſt a cuſtom-houte officer and a conſtable, tor 
entering the plaintiff's houſe to ſearch for run- goods; and 
though they found ſuch goods in the houſe, yet becaule the 
conſtable was not a conſtable of the town of Pool, but of the 
county of Dorſet, they were treſpaſſers; and the jury gave the 
plaintiff 1co0/. damages.— Yates, J. The caſe muſt be ver) 

rots, and the damages enormous, for the Court to interpole: 
Ker the defendants Have acted under colour of legal autho- 
rity, and we have no line or meaſure to go by. I think tte 
damages are not exceſſive, and have no defire to ſet the u- 
quiſition aſide.— Rule diſcharged. 

So in this caſe, which was treſpaſs againſt the defendants 
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{enſtom-houſe officers) for breaking and entering the plain- 
Ws houſe, and ſearching every place therein for prohibited 
ud uncuſtomed goods, * none found: upon not guilt 
pleaded this cauſe was tried before Lord C. J. Hot, when 
the jury gave a verdict for the plaintiff, and 200). damages. 
| was moved for a new trial, alleging, that the damages 
ere exceſhve, for that it appeared upon the trial that 
the defendants had not done damage to the plaintiff 
o the value vf 10s. 3 whereupon the Lord Chief Juſtice 
reported the evidence; and added, Although I myſelf may 
tunk 2000. too large damages, yet how can we draw the line 
o fix the meaſure of damages in this cafe; I cannot ſay the 
jury lla re done wrong; and perhaps, if I had been one of the 
jury, ſome of them might have convinced me that 2000. da- 
mages are little enough: I am nor diſſatisfied with the ver- 
dit —Clive, J. As my Lord C. J. is not diſſatisfied, how 
att we ſay that theſe damages are too large ?—A rule to 
bew cauſe why there ſhould not be a new trial refuſed per 
ttam curĩam. 


ln ſcarches by exciſemen where the preſence of a peace- hu Parres, 
oficer is required, an officer by reputation, attending the , Ea. Ter. 


jtation juſtices, is not ſufficient.— In treſpaſs for breakin 
mo the plaintiff's houſe, and entering and ſearching the 
lame: on not guilty, there was a verdict for the plaintiff 
with 30l. damages, ſubject to the following cate : The plain- 
bf was a tallow-chandler and maker of ſoap ; the d:fendints 
were exciſe officers; and on Sunday, the 26th of May, 1776, 
entered and ſearched the houſe and workſhop of the 
plaintiff at four in the morning, and ſtaid there halt an hour. 
They had with them one Zobn Farrel, who about two years 
before had been headborough of St. Paul's, Shadwell, when 
a board was fixed over his door with his name, and the word 
headborough upon it, which ſtill continued, though he was 
no longer headborough, but he {till attended the rotation of- 
ce of juſtices, as an apprehender of felons. The defend- 
ants, by miſtake, applied to him at his own houſe, to attend 
them in making the ſearch, which he accordingly did. The 
latutes 8 Ann. c. 9. ſect 10. and 10 Ann. c. 19. ſect 12. re- 
quire the preſence of a © conſtable, or other lawful officer 
* of the peace, when exciſe officers attempt to make a 
karch in the night time. De Grey, Ch. J. The treſpaſs is 
early enough tated: one who illegally aſſumes the name 
ot an officer, is not a legal officer. —Gould, It is of great 
conſequence to the public for the Court to ſee theſe powers, 
lulged in the officers of the revenue, ſtrictly purſued. —Blac- 
fine, J. lt was incumbent on the-defendants to be ſure that 
key had a regular peace-officer : Farrel was certainly not fo 
a the time of the ſearch; and I incline to think he never 
vas properly qualified for this ſearch, being _— an 
officer 


17 Geo. 3. C. K 
2 Black. 1135. 


Customs and Extise. 
officer of Deptford, and not of Chriſtchurch. The ſpirit e 


all the revenue laws is, that the accompanying officer muſt be 
an officer of the place, that the ſubjett = 3 
terrified at his houſe being entered in the night by mere ſtrang. 
ers. This was particularly the cafe in the revenue of hearth. 
money, and has been — in all the laws of the cuſtoms 
and exciſe which ſucceeded it. It is not enough to be an 
officer of the county, but he muſt be of the place. If a con- 
ſtable from Deptford will authorize a ſearch in Chriſtchurch, 
the next time they might fetch a tythingman from Hounſlow, 
— Nares, I. of the ſame opinion.—Peoſtea to the plaintiff. 
In treſpaſs, on a caſe reſerved, the queſtion made by the 


Otdheld v. Licet, counſel was, Whether an action of treſpaſs would lie againſt 


Ka. Ter, 
15 Geo. 3. C. B. 
2 Black. 1001. 


Boftock ., Saun- 
ders, cr al. 
Tr. Ter. 


13 Geo. 3. C. B 
3 434 
2 Black. 912. 


a cuſtom-houfe off cer for miſbehaviour in the houſe where he 
had made a ſeizure of goods, notwithſtanding ſome of thoſe 

oods were condemned on a trial in the exchequer, and the 
judge had certified that there was probable cauſe for ſeizing 
the whole.—For the plaintiff was cited the Six Carpenters 
caſe, 8 Rep. 146. and for the defendant, Vanderbergb and 
Blake, Hardr. 194. and the ſtatute of the 19 Geo. 2. c. 3 
ſect. 16. But the Court, on conſidering the circumſtances 
ſtated in the caſe, which was very long and minute, did not 
think there was any ſuch miſbehaviour in the defendant as 
would amount to an act of trefpaſs (independent of the pro- 
tection v hich he claimed under the condemnation and cert!- 
ficate), ſuppoſing, as it was, his original entry to be lawful, 
and therefore they gave no opinion on the principal point in 
queſtion. 

This was treſpaſs for breaking and entering the plaintiff's 
houſe. On not guilty andifſue thereon, the cauſe was tried before 
the lord chief juſtice at the fittings after Hilary term, ans a 
verdict for the plaintiff with ioo damages, ſubject to the opi. 
nion of the Court on the following caſe. The plaintitf 
proved his declaration. The * in their defence 
produced and proved a warrant under the hands and ſeals of 
Meſſrs. Lucas and Stonehewer, two commiſſioners of exciſe, 
reciting, © that the defendant Saunders (an officer of exciſe) 
e had made oath before them, that he had cauſe to ſuſpect 


« and did ſuſpect, that tea was fraudulently hid and con- 


« cealed in the plaintiff's houſe, to defraud the king of his 
« duties, ſetting forth in and by his ſaid oath the ground of 
« his ſuſpicion, and the ſame appearing to us to be reaſon- 
able ground of ſuſpicion they therefore judge it rea- 
« ſonable, and do authorize and impower the ſaid defendant 
« Saunders, to enter the ptaintift's houſe, &c. and to ſeize al 
© tea and other exciſeable goods, which he ſhall there find 
© fradulently concealed: and all conſtables and other off- 
« cers are authorized and required to be aiding and affiſting 
« therein,” Dated the 27th of October, 1772.—On * 
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vas indorſed this return; «< Honourable Sirs, I have ſcarched 
n þ the houſe of H. Beſtock, but without ſucceſs. But the 
abel &endants did not produce or prove the information ſtated in 
c fra. the warrant to have been made on oath before the commiſ- 
r heard, foners.— It was proved that the defendant Saunders was an 

oficer of exciſe, and that the other defendants, who acted as 


> ſpirit e 


cuſtom | G 
» i En tis aſſiſtants, were two of them officers of exciſe, and one 
f a con. officer of the cuſtoms.— The queſtion was, WHETHER 


ichurch. on the circumſtances the plaintiff was entitled to recover ? 
Junſloy (Aud this aroſe upon the ſtat. 10 Geo. I. c. 10. ſect. 12 & 13. 
ntiff. Lord Ch. J. De Grey (after argument), This is a queſ- 
e by the ton of conſtruction upon an act of parliament, the 10 Geo. 1. 

@ 10. ſect. 13 which enacts, that if any officer ſhall have 


agus auſe to ſuſpeCt that any coffee, tea, &c. is fraudulently con- 
of thoſe cealed,. &c. then, upon oath made by ſuch officer before two 
and te e commiſſioners, ſetting forth the ground of his ſuſpi- 
- ſeizing de, they may, by warrant, authorize the officer to enter, 
rpenters xc. ſeize, and wy away, all the coffee, tea, &c. which he 
gb and ſhall find concealed, &c.; and if any perſon ſhall hinder the 


. c. Us oficers from entering, or ſeizing, or carrying away ſuch cof- 
"ſtances ſee, tea, &c, the offender ſhall forfeit 100/,—Saunders, the 
officer, upon his oath obtgins a warrant, ſearches the plain- 


70 ff's houſe, finds nothing; he both acquires and executes 
he pro- he warrant. It is contended he is juſtifiable, as acting under 
cem. de command of the commiſſioners, and that it is ſufficient 
lawful, for him to ſhew their warrant, px him to enter the 

plaintiff *'s houſe, &c. in like manuer as a bailiff of the ſheriff 


pon juſtifiable in the execution of his warrants. But the caſe 
of a ſheriff 's bailiff is _ different from this: the bailiff is 


aintiff 's - + 
dound to execute the ſheriff 's warrant ; the officer of exciſe is 


d before 


77 lie party promoting, and acting for his own benefit, under 


a authority which he has obtained by his own oath, and he 


1 5 not bound to obey like a ſheriff's officer. Saunders ſwears 
* o his ſuſpicion, he is miſtaken, and his ſuſpicion is ground- 


ſeals of ifs; he finds no teas concealed ; the whole matter riſes and 
ends iu himſelf. —The queſtion is, Whether the exciſe- of- 


| iſe, N - : 
exciſe cer is | perm in all events, or whether he acts at his peril ? 
ſuſpett | am of opinion, he acts at his peril, and is a mere volun- 
M cer.—In caſes of warrants granted to ſearch for ſtolen goods, 


of his be informer makes oath that a felony has been committed and 
| (me reaſons he has for ſuſpicion that the goods are concealed 
-eaſon. I ſuch a place; the execution of theſe warrants depends upon 
& ihe "ie event; the ſearch is lawful if the goods are there, unlawtul 
fendant if nat there; and although the juſtice of peace and the officer 
ef WY juſtify in treſpaſs, yet the informer cannot. 2 H. H. Pl. 
re find Gron, 150. It is ſaid, the warrant to ſearch the plaintiff's 
> ouſe was granted upon a judgment formed by lawful magi- 
Miſting lrates (the commiſſioners] ; I think the commiſſioners were 
which %und to grant the warrant upon the oath of Saunders, _ 
cou 


zund of 


was 


815 
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eould not form any judgment upon the matter, the commit. 
ſioners have no power to ſummon the ſuſpected party, or any 
witneſſes, they cannot examine on both ſides, ſo it was im- 
poſſible for them to judge; if the commiſſioners had ſuch 
power, it would be nugatory, for the goods would he fe- 
moved before ſuch examination could be had.——l think the 
ſtat. 10 Geo. 1. c. 10. ſect. 13. is compulſive upon the com- 
miſſioners to grant the warrant to the officer to enter and 
ſearch, upon his oath of ſuſpicion that teas, &c. are fraudu- 
tently concealed; ſo it points out the very perſon liable, if 
any injury be donc, and no goods found; and it is reaſonable 
and juſt that tie informer, who obtains and executes the 
warrant, ſhould be anſwerable in this caſe z and, in my opi- 
nion, the production of the warrant of itſelf is not a ſufficient 
juſtihcation. Whether, upon the trial, the information would 
have been admiſſible evidence for the defendant, is not now 
for the Court to determine; but, as it was then called for by 
the plaintiff, I think it ought to have been produced; but as 
no evidence was given at the trial of any probable caule or 
ground of ſuſpicion that tea was fraudulently concealed by 
the plaintiff, the jury found a verdiQ for him, and gave the 
whole damages in the declaration: and I am of opinion he 
muſt have judgment. Gould, J. It is not neceſſary to deter- 
mme, whether an action will or will not lie againſt the com- 
miſſioners, but thus much [ will ſay, that if a warrant, like 
the preſent, ſhould be granted by them, upon a frivolous, 
vain, and groundleſs ſuſpicion, an action might well lie againſt 
them: but I do not give any opinion as to this. —T he officer, 
by his own act, having obtained the warrant, I think it is net 
neceſſary now to determine, whether he was then bound to 
execute the ſame. The ſtatute ſays, if the officer thall have 
cauſe to ſuſpect, &c. then, upon his oath, ſetting forth the 
ground of his ſulpicion, the commiſhoners may grant a Wat- 
rant, authorizing him to enter, ſearch, &c. no evidence was 
given of the ground of the defendant's ſuſpicion, he ought to 
have ſhewn to the Court and jury the cauſe of his ſuſpicion; 
ſuppoſe the defendant had been obliged to have pleaded ſheci- 
ally, I think he could not have juſtified under the warrant 
alone, but muſt have pleaded the facts upon which he gt - 
ed his ſuſpicion ; and if, upon the ſacts pleaded, a prob-ble 
cauſe had been thewn, he might (perhaps) have been juliiticd 
in the opinion of the jury, although no goods were fon; 
I am alſo of opinion, that judgment muſt be given tor the 
plainuff.—FZla:kfione, J. Upon the firſt argument of thi 
caſe I was, and till am, of opinion, that judgment mult be 
given for the plaintiff, I think this is not ſuch a warrzit as 
actually commands and requires execution, but I loo up" 


it as a permiſſion to the officer to act at his peril. I ſhould 


rather think the commiſſioners would be liable to an action 
it 
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if there was not good ground of ſuſpicion laid before them 
before they granted the watrant; but I give no opinion as to 
tis. After the officer has acquired the warrant, I thiak it 
remains ſtill in his option, whether he will execute it or not. 
Mares, I. agreed. —By the 12th ſect. of the ſtat. 10 Geo. 1. 
c. 10. power is given to the officers, in the day time, to enter 
all warehouſes, &c. uſed for keeping coffee, tea, &c. and to 
ake accounts thereof, &c. this ſection only has reſpect to drug- 
viſts, grocers, &c. &c. &c. or other perſons ſelling or dealing 
in coffec, tea, &c. by wholeſale or retail; but the legiſlature 
ſeeing that coffee, tea, &c. might be fraudulently concealed 
in private houſes, made further proviſion by ſect. 13. for the 
ſecurity of the ſubject with reſpect to the officer's power of 
entering into private houſes to ſearch, &c. the officer himſelf 
who makes information that goods are concealed, mult be 
the perſon authorized, by warrant, from the commiſſioners to 
enter, ſearch, &c. who have a diſcretionary power to grant 
ſuch warrant. In the preſent caſe, the officer informs on 
oath, acquires a warrant, enters and ſearches the plaintiff's 
houſe, but finds nothing, and an action of treſpaſs is brought. 
What ought the officer to have ſhewn beſides the warrant ? 
He ought to have proved upon the trial, that he is an officer, 
that he made information, on oath, of the cauſe and ground 
of his ſuſpicion, and what that cauſe and ground of ſul teien 
was, that the jury might judge whether there was any pro- 
dable cauſe or ground of ſuſpicion, that tea was fraudulently 
concealed in the plaintiff's houſe ; but he proved nothing of 
this ; et de non apparentibus et non exiſtentibus eadem eſt ratio; 
it would therefore be very ſtrange indeed for the Court to ſay 
he is juſtified under the warrant alone: if a commiſſion of 
bankruptcy be ſued out againſt a perſon not liable to be a 
bankrupt, and he be declared a bankrupt thereupon, and his 
goods be ſeized to the uſe of the aſſignees, treſpaſs lies againſt 
the aſſignees, who cannot juſtify —_ the Lord Chancellor's 
commiſſion alone, but muſt ſhew every requiſite neceſſary to 
prove that the party was liable to be a bankrupt, — Judgment 
for the plaintiff. 


In another caſe, where an action of treſpaſs was brought Boot . 
againſt an vfficer of exciſe for entering under a warrant of « 
two commiſſioners, founded on the 10 Geo. 1. c. 10. into the 35 
plaintiff's houſe to ſearch for concealed goods. THE Courr 533. 


held, that the defendants were not treſpaſſers, even though 


they found nothing in the plaintiff's houſe, the act itſelf be- 


ing legal; but that the only remedy was by an action on 
the caſe for obtaining or executing the warrant from bad 
motives, 
But a condemnation of goods in the Exchequer is ſo con- 
cluſive, and ſo alters their property, that treſpaſs will not lie 
Vor. II. 3 G againſt 


817. 


of Ea. Ter. 
+ B. R. 
er, Rep. 


Scott v. Sheet - 
man, er al. 
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againſt the officer who ſeized them to try the point of for- 
feiture again. 1ſt. Becauſe of the implicit credit which the 
law gives to any judgment in a court of record, having com- 
petent juriſdiction of the ſubject-· matter; and the juriſdiction 
in this caſe of the court of Exchequer, is not only compe- 
tent, but ſole and excluſive. And though it be ſaid, that ng 
notice is given to the owner in perſon, and that, therefore, he 
is not bound by the condemnation, not being a party to the 
ſuit; yet the ſeizure itſelf is notice to the owner, who is pre- 
ſumed to know whatever becomes of his own goods, He 


proves that they were ſeized by a revenue officer. He knows 


that they are carried to the king's warehouſe. He knows, 
or may know, that, by the courſe of law, the validity of 
that ſeizure will come on to be examined in the court of Ex- 
chequer, and can be examined no where elſe. He has no- 
tice by the two proclamations according tothe courſe of that 
court. He has notice by the writ of appraiſement, which 
mult be publicly executed on the ſpot where the goods were 
detained, And if he neglect this opportunity of putting in 
his claim, and trying the point of forfeiture, it is his own 
laches, and he ſhall for ever be concluded by it, not only 
with reſpect to the goods themſelves, but every other colla- 
teral remedy for taking them. For it would be nugatoty, 
to debar him from recovering directly the identical goods tha! 
are condemned, if he is allowed to recover obliquely dau- 
mages equivatent to their value. —2dly. Becauſe, the propeny 
of the goods being changed, and irrevocably veſted in the 
crown — the judgment of condemnation (as i- clear beyond 
any diſpute, and conceded on the part of the plaintiff), it tol- 
lows, as a neceſſary conſequence, that neither treſpaſs nor 
trover can be maintaincd for taking them in an orderly man- 
ner. For the condemnation has a retroſpect and relation 
backwards to the time of the ſeizure, The goods ſeized arc, 
therefore, to be conſidered by this retroſpect and relation 
backwards to have been, at the time of the ſeizure, the govds 
and chattels of his majeſty, and not of the party, and neither 
treſpaſs nor trover will lie for taking of goods, unleſs, at th! 
time of the taking, the property be in the plaintiff, Cd. 
Exch. c. 13. p. 186. Keil, 68, b. 8 Ed. 4.4. 1 Hal P. 
416. 2 Hal. P.C.64. Fitz. Abr. Forfeiture, 35. Staund/. 
P. C. 183. and Prerog. 46. Dyer, 283. b. 2 Hal. P. C. zol. 
Vanderbergh and Blake. Tr. 12 Car. 2. In the Exchequer, 
Hard. 194. it was held that the ſeizure and proclamation are 
ſufficient notice to the owner; and that neither trover, no! 
action for malicious information, nor other action which 
may blow off the judgment by a ſidewind. will lie after 3 
condemnation in the — Alſo, Ekins and Smith, M. 
31 Gar. 2. Jn the Exchequer, Raym. 336. and cited 2 4 a 
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Carth. 327. As Martin and M ilsſird. T. 6 M. & M. In 
the Exchequer, Carth. 323 are to the ſame points (2). 
But a condemnation of 2 

paſs, —This was an action f tre againſt certain offi- 
ters of exciſe for ſeizing a quantity of ſoap, ſuppoſed to be 
irregularly lodged and concealed. It appeared in evidence, 
that the ſoap was ſeized under a warrant, groundcd on an 
oath of ſuſpicion, on the 25th of February, 1977 z that on 
February the 26th, an information was ordered by the com- 
miſſioners againſt the plaintiff. That on the 28th, he brought 
his action, and gave notice of trial on the 25th of April, for 
the ſittings after that term, being the 14th of May, On the 
oth of May, and not ſooner, notice was given to the plain- 
tif of the information, with a ſummons to attend the hear- 
ing on the 13th ; which drove the plaintiff into a conſent to 
poſtpone the trial of his cauſe. And on the 16th, the com- 
miſſioners convicted the plaintiff in 100l. (which the; miti- 
gated to 405.) beſides the forfeiture of the ſoap. At the trial 
It was inſiſted, on the 10th of June, 1777, that this condem- 
nation was concluſive evidence to the jury; and, 2d. If it was 
not ſo, yet that the 8us probandi that the ſoap had paid the 
duty, lay upon the plaintiff, The judge permitted the con- 
demnation to be read in evidence as a fact, but left it under 
all its circumitances to the jury to couſider what weight it 
ought to have] informing them, that this, being a condemna- 
tion at the board of Ercik, and not in the Exchequer, «. as not 
evidence concluſive. And that in an action, the onzs probandi of 
the ſoap's not having paid the oy; lay upon the officers who 
ſeized it. Upon which the jury fi und a verdict for the plain- 
tiff, damages 1324. 9. -A new trial was moved for upon this 
ſuppoſed miſdirection of the judge. PEX Cu. It was de- 
termined very lately in Scot and Shearman, in this Court, and 
has been uniformly ſo held for above a century, that a con- 
demnation of goods in the Exchequer is concluſive evidence 
againſt all the world. But the reaſons and authorities relied 
on in that and all the other caſes, extend only to that court, 
being the king's ſupreme court of revenue, and not to the 
Inferior 1 of the boards of Exciſe and Cuſtoms. 
The only ſhadow of argument, that can be alleged for mak- 
ing their condemnations final and concluſive, is drawn from 
ſtat. 23 Geo. 2. c, 21. ſ. 33. which enacts, that upon ſeizure 
of goods where no claimant appears, then upon giving the 
notices therein directed, the condemnation “ ſhall be final to 
* all intents and purpoſes whatſoever,” but it goes on and 
adds, & as if the owner had been ſummoned to attend the 
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& commiſſioners.” This does not, therefore, apply to the 
preſent caſe, as here the legal owner appeared. Nor in any 
caſe would it be any otherwiſe final, than other condemna- 
tions by the board, where the owner is ſummoned or ap- 
pears; which never were ſuppoſed to be final evidence to a 
jury at common law.—2dly, The other point was expreſsly 
determined in the caſe of Salomon and Gordon, by the whole 
Court; and we ſee no reaſons to alter the opinion then given, 
unleſs there be any thing in the laws of exciſe relating to 
ſoap, different from thoſe relating to glaſs. But the ſtatute 
of 10 Geo. 1. c. 10. ſ. 21. which has been mentioned, as 
not being then under conſideration, relates only to coffee, 
tea, and cocoa- nuts; and to informations thereon for tor. 
teiture; and not to actions at common law. And the fect, 
35. of ſtatute 23 Geo. 2. c. 21, which relates to ſoap and 
candles, and lays the onus probandt on the claimer, and not 
the officer, is exactly fimilar to thoſe general clauſes which 
were conlidered in the caſe of Salomon and Cerdon, and re- 
laces plainly to informations, and not to actions (1).—Rule 
diſcharged. 

The caſe of Salomon v. Gordon, cited in the laſt caſe, was 
treſpaſs for taking four boxes of plate-glaſs. It appeared in 


72 Geo, 3. C. B. evidence on the trial, that the goods were ſeized in the open 


2 Black, 813. 


ſtreets of London, from th» plaintiff's porter, who was car- 
Tying them from a warehouſe where they had Jain three 
months, to the plaintiff's houſe; in the paſſage to which, 
they did not go near the water-{ide. That the defendants 
were cuſtom-houſe officers, and ſeized the goods, under a 
ſuſpicion of their not having paid the duties, about nine 
o'clock in the evening. "The defendants admitted theſe facts; 
but inſiſted, that under tlie ſtatutes 6 Geo. 1. c. 21, lect. 41. 
and 12 Geo, 1. c. 28. f. 8. the enus probandi, that theſe goods 
had paid duty, lay upon the plaintiffs: in default of which, 
the ſeizure was juſtitizble. Ihe judge was of a different 
opinion, and thought the defendant, in an action of treſpals, 
muſt ſhew the goods were torfeited ; and the plaintitf re- 
covered a verdict, Aficrwards a new trial was moved for, 
on the ground that the proviſions, in thoſe ſtatutes, extended 
to all caſes; as well actions, as profecutions.—PER CUR. 
The judge's direction was right; they relate to proſecution 
only. It has been found neceſſary for the revenue, to la! 
traders under tpecial reſtraints, to prevent collution an 
fraud. Before the ſtat. 6 Geo. 1. it an officer went into © 
trader's houſe, and an action of treſpaſs was brought again! 
him; then, on proof of the treſpaſs committed, unleſs the 
defendant could prove, that the goods therein were forfeitadle, 
he had a verdict againſt him. This ſtopped the collection 
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of the public revenue. To remedy this, the ſtat. 6 Ges. 1. 
was made; and the preamble to ſect. 3g. ſtates the miſchiet. 
And the purport of the act is, that, where an officer acts 
bond fide he ſhall be protected. Violent preſumption ſhall 

excuſe him, though he miſtakes, in theſe three caſes. 1. 
Where goods are on board a boat, &c. without any officer, 
2. Where they are coming from the water- ſide. 3. On cre- 
dible information. In theſe caſes, the owner may apply to 
the commiſſioners ; who, if the circumſtances are proper, 

will reſtore the goods. If no application be made, but 

the officer is driven to a proſecution for condemnation ; 

the onus r that the goods are not forfeitable, lies 

on the claimer in ſuch proſecution. Such proſecution in 

ſet. 41, relates to the proſecution for condemnation, in ſect. 
40. The proof is to lie on the claimer, and not the proſe- 
cutor. Not the leaſt idea of a plaintiff in a civil action 
throughout the whole. Next comes the ſtat. 12 Ges. 1. 

which, in all the preceding clauſes, relates only to proſecu- 

tions for condemnation. In ſect. 8. it refers to 6 Gee. 1. in 
all the unaltered parts ; but carries it, in this point, farther 
than it went before. The ſtat. 6 Geo, 1. ſect. 41. had ſaid, 
that, “ if upon ſuch proſecution (i. e, proſecution upon a 
« ſeizure), where no application hath been made to the com- 
« miſſioners, and not otherwiſe, the property ſhall be claimed, 
Hand the non-payment of the duties ſhall come in _—_— 
« the proof ſhall be incumbent on the claimer, and not on 
the ſeizor or proſecutor.“ The ſtat. 12 Geo. 1. c. 28. ſect. 8. 
enacts, that “ in all caſes, where foreign goods ſhall be 
& ſeized for non-payment, &c. and any diſpute ſhall ariſe 
& whether the duties have been paid; the proof ſhall lie on 
the owner or claimer of ſuch goods, and not on the offi- 
cer who ſhall ſeize z any thing, in ſtat. 6 Ges. 1. c. 21, 
to the contrary notwithſtanding.” This extends to all 
caſes, whether application hath been made to the commiſ- 
ſioners or no; but to all caſes, in pari materia, all caſes of 
proſecutions to condemn. — There is no occaſion to protect 
the officer, or lay the trader under difficulties, where there 
is no violent ground of ſuſpicion. If an information had 
been brought in the Exchequer, the officer might have ap- 
plied to remove, or ſtop, the civil action againſt him, by a 
Kind of equitable injunction, and have inſtituted an action 
there, in the ſame plight as the removed action Rood, But 
nothing of this ſort has been done. Here is a ſeizure of 
goods in the ſtreet, not upon information, nor coming from 
the water-ſide. Treſpaſs is brought for this wrong; and 
now the plaintiff is called upon to ſhew he bas paid the du- 
ties. If this were allowable, a cuſtom-houſe officer might 
enter into any m:n's houſe (within the year allowed in ſuch 
caſes), and ſeize any foreign goods, books, ſilks, laces, or any 
thing liable to the cuſtoms ; and put the owner upon proof 
3G 3 that 
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— — — how _ — therefore think the 
irection of Blackftone, Juſtice, perfectly right.—Rule dif. 
2 _ charged I 3 8 Bo. 
Tr. Ter 2 An officer of the cuſtoms ſued in trover for ſeizing a ſmug- 
35 Geo. 3. C. B. gling veſſel, and held to ſpecial bail, ſhall not be aeg 
» Back. 1018. on a common appearance, unleſs the true foundation of the 
ſeizure be ſhewn, and that the defendants are doing all they 
can to get the veſſel condemned. — It was moved to enter a 
common appearance for the defendants, one being the m ſter 
of a cufto;n-houſe cutter, and the other a mariner on board, 
and held to bail for 500. in an action of trover at the ſuit 
of Barker, for taking his ſhip and goods; it appearing that 
the ſame were now in the poſſethon of the outport officers 
of the cuſtoins at Margate, being delivered to the ſurveyor 
by the defendants, as a ſeizure for ſmuggling ; that great 
quantities of prohibited goods had been found aboard the 
veſſel; vn which account the commiſſioners of the cuſtoms 
had «--rdered her to the cuſtom-houſe, at London, to be there 
furtner examined. And che caſe of Garcia and Hankins, 
P. 8 Ges. 3. in the King's Bench, Modena and Shell, ibid. 
and Ber; and Licet, H. 12 Geo. 3. in the King's Bench, 
were cud, it, all which it appearing, that the ſhips and 
cargo were depoſited in the king's warchouſc, in order to 
proceed to condemnation thereof in the court of Exchequer, 
the Court made rules ſimilar to that which was now prayed, 
and made the plaintiffs pay the coſts, Bur THE WHOLE 
Cova were of opinion, 1ſt, That the defendants had not 
given a clear and full account of the foundation on which 
the ſeizure was made ; 2dly. That it did not appear that they 
had uſed due diligence in proceeling towards a condemna- 
tion in the court of Exchequer; in both of which points 
thiy caſe was to be diſtinguithed from thoſe in the King's 
Bench. And, therefore, as there did not ſufficient matter 
appear to take away the plaintiff's common law-right of 
holding the defendants in trover to ſpecial bail, they diſ- 
_ Cheſal, charged the rule, 
gh cs, Upon not guilty in treſpaſs, exciſe officers executing a 
by the commiſſioners, may give the ſpe- 


2 Black, 1254. body warrant iſſue 
cial matter in evidence. On the trial of an action for tieſ- 
aſs againit an officer of exciſe for entering the plaiutitt's 
* in order to execute a body-warrant of the commiſ- 
ſioners of excite for the apprehending of one Fohn Crumpler, 
on the genera] iſſue of not guilty; the entry being proved, 
the defend nt offered to give in evidence the conviction of 
the aid Crumpier before the commiſſioners, on the 26th ot 
March, 1770, and that a body-warrant iſſued to apprehend 
him on the 21ſt of Auguſt, 1777, in execution of which 
the treſpaſs was committed, But the judge rejected this evi- 
dence, being then of opinion, that this matter ought to have 
been ſpecially pleaded, and could not be given in evidence 
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en the general iſſue; as the act of treſpaſs was not com- 

mitted by the defendant in immediate execution of the ſtatutes 

relating to the exciſe (as if he had entered at his own riſque 

to ſearch for unentered goods) but mediately; being in execu- 

tion of the warrant of the commiſſioners, who themſelves 

were the immediate actors in the execution of the laws of 
exciſe (1). A verdict was therefore given for the plaintiff, 

with le ve to move for a new trial, or rather to ſet the ver- 

dict aſide, it being agreed that it ſhould be entered for the 

defendant, if the Rr ſhould be of opinion, that the evidence 

was admiſſable. PER Cur, The exciſe laws take their ori- 

gin from two ſtatutes of the 12 Car. 2. the one c, 23, which 

granted an excile on certain commodities for the king's life; 

the other c. 24. which in lieu of the military tenures granted 
to the crown an hereditary exciſe on certain other commo- 
dities. To theſe two ſtatutes all ſubſequent exciſe laws have 
reference, And in both of them (ſect. 31. of the firſt, and 
ſect. 45, of the ſecond) the commiſſioners are impowered to 
iſſue warrants for levying of forfeitures on the goods of per- 
ſons convicted of any offence, and for want of ſufficient diſ- 
treſs to impriſon the party till ſatisfaction. This is the 
ground of what is called the body-warrant. And by ſect. 
35. of the former, and ſect. 49. of the latter, the general 
iſſue may be pleaded, and thoſe acts given in evidence, “if 
any perſon ſhall at any time be ſued or proſecuted for any 
thing by him done or executed in purſuance of thoſe acts.“ 
After this, many other exciſe laws were made for different 
commodities ; = in particular, 10 & 11. 3. c. 21. on 
which Crumpler's proſecution was founded. In ſect. 21. of 
which it is enacted, that “ perſons ſued or proſecuted for 
« any thing done or executed in purſuance of this or any 
other act relating to the exciſe, may plead the general iſſue, 
and give the achs in evidence.” — There is alſo a general 
clauſe (ſect. 13.) in the tea-aCt, 18 Ges. 2. c. 26. which al- 
lows the commiſſioners or juſtices to act in offences ag: inſt 
the exciſe laws, as well where the offender is found within 
their reſpective juriſdictions, as where the offence is com- 
mitted within the ſame: yiz. to hear and determine, iſſue 
warrants of diſtreſs, and for want of diſtreſs to commit the 
party. And then in ſect. 15, follows the like clauſe as 
in the 10 & 11 IV. 3. for pleading the general iſſue, and giv- 
ing the acts in evidence. The clauſe, ſect. 13. of 18 Geo. 2, 
was afterwards extended by ſect,. 26 of 5 Gee. 3 c. 43. to all 
ſubſequent offences againſt the laws of exciſe created ſince 
18 Geo. 3. And in the laſt fect, of the ſtatute 5 Ges. 3, 
there is a ſimilar clauſe, for perſons ſued for any thing done 
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(1) See 23 Gee. 3. e. 70. under which officers of exciſe are allowed to plead the 
general iſſue, and give the ſpecial matter in evidence. 
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or executed in purſuance of any act relating to the euſtoms, 
exciſe, or ſalt duty, to plead the general iſſue and give the 
acts, and the ſpecial matter in evidence. Anxiouſly as theſe 
laws have provided for the defence of all perſons concerned 
in executing the laws of exciſe, we cannot conceive that 
they meant to exclude the officer, by whoſe hand they are 
executed, unleſs where he acts upon his own judgment, and 
not by the warrant of his ſuperiors. It is ſurely more reaſon- 
able to protect him from an act which he is obliged to do, 
than for one which he performs by choice. —The preſent 
caſe is literally within the words of the ſeveral ſtatutes, 
The execution of a body-warrant is certainly * a thing done 
« and executed in purſuance of the laws relating to the 
« exciſe.” And though we know of no determination in 
point upon this queſtion, yet the practice of the courts of 
Niſi prius, never reprobated by the courts at Weltminiter, 
has ever uniformly been to admit the officers executing the 
orders of the board to give the ſpecial matter in evidence upon 
the general iſſue in treſpaſs. In Baſtock and Saunders, 7. 
13 Cee. 3. A ſearch-warrant, by the commiſſioners of ex- 
ciſe, was given in evidence by the officer on not 855 in 
treſpaſs, before Lord Chief Juſtice De Grey. In Scott and 
Shearman, Hill. 15 Ges. 3. The ſentence of condemnation 
in the Exchequer was read in evidence on the general iſſue, 
In Oldfield and Licet. Ea. 15 Geo. 3. The like evidence given 
on the like occaſion, before Smythe, Baron, at Maidſtone. 
In Henſhaw and Pleaſance, M. 18 Geo. 3. before BLACK» 
STONE, J. at Guildhall, a warrant of the commiſſioners to 
ſeize ſoap, and a ſubſequent condemnation by the board of 
exciſe were admitted to be read in evidence on not guilty ; for 
theſe reaſons there ought to be a verdict for the defendant.— 
Verdict entered for the defendant. 

Godin v. Fenis, An action cannot be maintained againſt officers of the 

* 2 c. z. cuſtoms, for ſeizing goods as forteited by the revenue laws, 

: Hen. Black, 14. Unleſs it be brought within three months after the actual ſeiz- 
ure; notwithitanding a ſuit is inſtituted in the court of Ex- 
chequer tor the condemnation of the goods, which is depend- 
ing at the expiration of three months. "This was an action 
3 tor ſeizing, taking, and carrying away, at Cowes, 
in the Ille of Wight, a lug-ſail boat of the plaintiff, toge- 
ther with her furniture, tackle, &c. and divers other goods 
and chattels of tlie plaintiff, to wit, 500 wooden calks, 209 
gallons of brandy, &c, &c. under pretence that the ſame 
were forteited, and were ſeized as forteited by the defendant, 
under and by virtue of ſome or one of the laws relating to 
his majeſty's cuſtoms: whereby, &c. &c. The ſecond count 
was for ſeizing the boat and O, &c. generally. On th- 
trial it appeared in evidence, that the ſeizure was made by 
the detendant, on the 11th of May, 1787 ; that it was ro: 
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turned into the Exchequer in the name of the defendant 
where proceedings were had to condemn the ſeizure, but 
that on the 26th of February, 1759, the plaintiff obtained a 
writ of delivery. On the gth of Auguſt, 1790, a notice 
was delivered to the defendant, dated the 6th of May, 1790, 
of the plaintiff*s intention to commence this action, in pur- 
ſuance of ſtat. 23 Geo. 3. c. 70. ſ. 30. and 24 Geo. 3. Se. 2. 
c. 47+ ſ. 35. On the 3oth of September, the action was 


da, commenced by ſuing out a capias ad reſp.— It was objected 

ent by the counſel for the defendant, that the action was not 

cs. commenced, within three months next after the matter or 

"ne thing was done, nor within three months next afer the cauſe 

he of action aroſe, as required by the ſtatutes above mentioned. 

in Lord Loughborough was of this opinion, and a verdict was 

ot found for the defendant, ſubject to the opinion of the Court 

cl, on that point; and Gould, J. after the caſe had been ſpoke to, 

he declared, that upon due conſideration, the Court had no 

On doubt, but that che opinion, which Lord Loughborough held 

7. atthe trial, was right, viz. that the time when the limitation 

* of the three months was to commence, was to be reckoned 

nn from the actual ſeizure, that being the wrongful act or thing 

nd done, according to the meaning of the legiſlature. 

— A judge's certificate that a cuſtom- houſe officer © had pro- Baldwin v. 

ie. 6 bable cauſe for ſeizing goods, does not extend to injuries Tan'card, ef af, 

en F . . . > r. Ter. 
accompanying ſuch ſeizure, ſo as to prevent the plaintiff from 3 G. 3. cm. 

ito recovering damages and coſts under ſtat. 23 Geo. 3. c. 70. 1 Hen. Black. 28. 

_ . 29. and 26 Ges. 3. c. 40. 1. 31.—Treſpaſs againſt the de- 

10 fendants, who were officers of the cuſtoms, for forcibly en- 

of tering the plaintiff*s houſe, breaking lacks, doors, Fc. making 

oo liſlurbance, &c. and ſeizing the goods, &c. to wit, one piece 

"= of printed callico, &c. At the trial a verdict was found for 
the plaintiff, with 100/. damages. But the judge certified, 

in That there was a probable cauſe for the defendant ſerzing 

5, the goods,” according to the ſtatutes of 23 Geo. 3. c. 70. 

1 {. 29. and 26 Geo, 3. c. 40. ſ. 31. whereby the plaintiff be- 

* came entitled to no more than two-pence damages, belides 

J the value of the goods. A rule was afterwards obtained, to 

n ew cauſe why the plaintitt ſhould not enter up judgment 

55 for his damages and coſts, notwithſtanding the judge's certi- 

» keate, on the ground that the certificate of the judge extended 

ls only to ſeizing the goods, and not to any injuries accompanying 

9 the ſeizure, ſuch as were charged in the declaration. And N 

0 the Court, after time taken to conſider, declared their opi- 

(, mon in favour of the plaintiff, and made the rule abiolute. 

pt An exciſe officer ſeizing ſoap in the execution of his office, The King v. 

t at any diſtance from the ſea, is within the protection of 1 

© 24 Geo. 3. Se. 2. c. 47. ſ. 15. (1)—This was an indictment je er 

N for 38 Geo. 3. C. K 

- 1 Pul, & Be 

] (1) By f. 15. enafts, That * if any officer or officers or his majeſty's navy, or in the 187. 


ſervice of the cuſtoms or exciſe, being en ſhore or going on board, or being on board, or 
retuaning 


826 


Customs and Excise. 


for aſſaulting and forcibly hindering, oppoſing, and obſtruct- 
ing an officer of exciſe on thore, in the due execution of his 
office and duty. On the trial of the indictment, the defend- 
ants were found guilty on the following facts: Two of the 
deſendants, Kier man and Rote, had taken a quantity of ſoap 
out of a copper in the manufactory of an entered ſvap-boiler 
near Rumford, in Eſſex, without the preſence of an exciſe 
officer, and were carrying it away in a cart, in order to con- 
ceal it, when Maleh, an exciſe officer, attempted to ſeize it; 
on which he was aſſaulted by the defendants, Brady, Kier. 
man, and Rooke. WW akely had no warrant, Several points 
having been reſerved at the trial for the opinion of the twelye 
Judges, at the inſtance of Brady's counſel, they were arguel, 
The iſt objection was, that the offence charged in this in- 
dictment, being within the exciſe laws, did not come within 
either the letter or the ſpirit of the ſtat. 24 (eo. 3. Se.. 2, 
C. 47.1. 15. 2dly, That ſuppoſing this offence to be within 
24 Ges. 3. Seff. 2, c. 47. yet ſ. 15. of that ſtatute, is virtually 
repealed as far as relates to the commodity in queſtion, by 
c. 48. ſ. 10, of the ſame year, which impoſes a penalty of 
Sol. on all perſons obſtructing an officer of exciſe in the exec - 
cution of the powers given to him for _— the duties 
upon ſoap, and that an act may be virtually repealed, appears 
from Rex v. Cater, 4 Burr. 2026. and Rex v. Davis, Leach, 
1 Edw. 252, [| Heath, J. There the ſtatutes by which the 
former were held to be repealed, were paſſed in ſubſequent 
ſeſſions; where both ſtatutes are paſſed in the ſame ſeſſion, 
the latter 1s only explanatory. ] Fly: That Dy 23 Geo. 2, 
c. 21. ſ. 34. and 5 Geo. 3. c. 43. 1. 20, exciſe officers are di- 
rected to procure a warrant previous to their entering any 
place whatſoever for the purpoſe of ſeizing ſoap hid or con- 
cealed, MWaleh, therefore, ſhould have had a warrant in 
this caſe, and not having been cloathed with the authority re- 
quired, he was not obſtructed & in the due execution“ of 
his duty. Lord Kenvon, Ch, J. EvyRrE, Ch. J. and Mac- 
DONALD, Ch. B. expreſſed themſelves very clearly of opi- 
nion, that this laſt point could not he ſupported. Afterwards, 
at the Old Bailey ag Groſe, J. delivered the unanimous 
opinion of the judges : that the words © on ſhore,” uſed in 
the 24 Ges. 3. Seff. 2, c. 47. ſ. 15, mean on land, and that 
an officer of exciſe ſeizing ſoap in the execution of his office, 
at an inlandplace, at any diſtance from the ſea, is within the 
{cope and protection of that act, 


— 
n 


— 


returning from on board any ſhip, boat. or veſſel, within the limits of any of the ports of 
this kingdom, or within four leagues from the coat thereof, ſhall be hindered, oppoſcd, 
ohſtructed, or aſſaulted, in the due execution of his or their office, or duty, by ay 
perion or perſons whatſoever, either in the day-time, or night,” all perſons ſo hin- 
deting. &c. being convicted on indictment, ſhall be ſentenced to hard labour ©: 
impriganment, not exceeding tluce years, 


Where 


Wh 
ing go⸗ 
but pa) 
jury hi 
titled c 
. 31.— 
cers 0! 
guudi u 
into co 
and P- 
lider, 
if fo, t 
they a 
allowe: 
cauſe vy 
taxed a 
that it 
where 
was ac 
they te 
they w 
tender | 
than ſi 

But 
cers of 
tute, w 
of am 
volved 
enoug] 
withon 

An 
C. 70. | 
act not 
in the 
paſs fo! 
Was, v 
bringin 
enacts, 
* ſerve 
exec 
„ Not 
and it 
cumſta 
being 
peared 
had bee 
lent ſtr 
taken f 
bred; | 


Customs and Extiee. 827 

ct. Where in an action againſt officers of the exciſe for ſeia- Collins et al, 
f his ing goods, they do not tender amends before action brought, * et al. 
end- but pay money into court, and afterwards gain a verdict (the 2 Ges. 3. CR. 
the jury finding that the ſum paid in was ſufficient) they are en- Iv. Black. 244- 
ſoap titled only to ſinple coſts, under the ſtat, 23 Ges. g. c. 70, 
oiler . 31. In an action of treſpaſs againſt the defendants as offi- 
ciſe cers of the exciſe, for ſeizing a quantity of tea, and other 
CON» ends not exciſeable, they pleaded the general iſſue, and paid 16/4, 
e it; into court, as allowed by the 33d ſection of 23 Geo, 3. c. 70. 
Lier. and Perryn, B. who tried the cauſe, left it to the jury to con- 
Qints lider, whether this ſum was ſufficient for the damages, and 
elye if ſo, that they ſhould find a verdict for the de fendants, which 
ed, they accordingly did, On taxing colls, the prothonotary 
s in- allowed treble coſts to the defendants; but on a rule to ſhew 
thin cauſe why the taxation ſhould not be reviewed, and the coſts 
. 2, axed as fingle, initead of treble, the Court afterwards ſaid, 
thin that it ſeemed on the true conſtruction of the ſtature, that 
ally where the exciſe officers were originally in the wrong (as 
, by was admitted here by paying money into Court), unleſs 
ty of they tendered amends in time, namely, before action brought, 
eve - they were not entitled to treble coſts; and as there was no 
utics tender of amends in chis caſe, they ought not to have more 
bears than ſingle coſts. 
each, But the Court alſo ſaid, that though at all events the offi- 
| the cers of the exciſe had no right to tr-ble coſts under this ſta- 
uent tute, without having tendered amends, yet whether the tender 
ſhon, of amends could give them that right, was a queſtion not in- 
00s 2, volved in the preſent deciſion, and which it would be time 
re di- enough to determine, when it actually aroſe. Rule abſolute 
any without coſts. 
con- An exciſe officer is entitled to no ice under 23 Geo. 3. Daniet u Wilſon, 
nt in c. 70. ſ. 30. before an action is brought againſt him for an Nic. Ter. 
y re- act not warranted by his official capacity, 1: done bond fide tg _—_ 
1” of in the ſuppoſed execution of his duty. In an action of 8 
Tac- paſs for an aſſault committed by an exciſe officer, the queſtion 
opi- was, whether he was entitled to a month's notice before the 
yards, bringing of the action, by the 23 Geo. 3. c. 70. ſ. 30. which 
mous enacts, * "That no writ ſhall be ſued out againſt, nor proceſs 
ſed in * ſerved on, any officer of exciſe, for any thing done in the 
| that execution, or by reaſon of his office, until atter a month's 
office, notice in writing.“ No notice was given in this cafe, 
n the and it was contended, that it was not neceſſary under the cir- 

cumſtances, the defendant, at the time of the aſſault, not 

being in the execution of his office. As to which it ap- 
— peared that the defendant, juſt before the aſſault in queſtion, 
ports of had been in purſuit of ſome ſmugglers, and had, after a vio- 
ppoſcd lent ſtruggle with them, in which he had been ſ-verely beaten, 
22 taken ſome run goods, but the ſmugglers themſelves had re- 
abour 0 bred; and in about five minutes after, the plaintiff, who. had 


in 
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in truth no concern with the ſmugglers, or with any ſmuggled 
goods, paſſed by the defendant with ſomething upon his back, and 
being unknown to the defendant, and ſuſpectad by him to be one 
of the gang of ſmugglers, was ordered to deliver what he was 
carrying ; he anſwered, that he had nothing to deliver, being 
only a fiſherman ; whereupon the defendant aſſaulted and 
ſtruck him. At the trial, the judge was of opinion, that the 
caſe fel] within the meaning of the ſtatute requiring notice, 
and for want of it — the plaintiff, It was afterwards 
moved to ſet aſide the nonſuit. SED PER CURIA: The 
act was clearly intended to protect ſuch officers, as, acting 
in the bond fide diſcharge of their duty, were inadvertently 
puilty of exceſſes beyond the ſtrict line of their duty. And 
ere though the defendant's conduct was perhaps too haſty, 
yet, it manifeſtly appears that he acted in the ſuppoſed exe- 
cution of his office, however illegally z and that is ſufficient 
to bring the caſe within the protection of the ſtatute. Rule 
refuſed. 

Irving v. Wiſon Tf a revenue officer ſcize goods as forfeited, which are not 
& «lt. Mic. Ter. liable to ſeizure, and take money of the owner to releaſe 

32 Geo. 3. B.R. - . f 
4 Ter. Rip. 485. them, the latter may recover back the money in an action 
for money had and received; and in ſuch an action a month's 
notice need not be given under the 23 Ges. 3. c. 70. ſ. 30. 
On the trial of an action for money had and received by the 
defendants to the plaintiff 's uſe. It appeared that the de- 
t-14111ts (cuſtom-houſe officers) had ſe:zed ſome hams near 
Cane, which the plaintiff was ſending in three ſeveral carts 
fron. Scotland to Carliſle. The plaintiff obtained one per- 
mit for the whole, but owing to ſome accident two of the 
caris were at the diſtance of two miles behind the other 
when the defendants met the tirſt and demanded the permit; 
the driver informed them that the permit was with the other 
carts, which came up in an hour and a half afterwards, be- 
fore the firſt reached Carliſle, but not till the officer, after 
waiting ſome time without ſeeing the other carts, had made 
the ſeizure. They were all three driven to the cuſtom- 
houſe at Carlifle, the defendants ſaying they could not re- 
leaſe them unleſs the collector were applied to, When the 
whole was explained to the collector, he ſaid he would 
have no concern in the taking. And the defendants then re- 
fuſed to give up the carts with the cargoes, unleſs the plain- 
tiff would give them 2/. 115. which he accordingly did. It 
was objected on the part of the defendants, that the plaintiff, 
by this tranſaction with revenue officers, had incurred 2 pe- 
nalty of 50l. and that he could not recover back the money 
which he had paid to have the goods, which had been feizcd, 
returned to him; and the plaintitf was nonſuited, with leave to 
move to ſet that nonſuit aſide, and to enter up a verdict for 
him, if the Court ſhould be of opinion that the plaintiff could 
maintain 
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maintain this action. A motion having been made for this 
purpoſe and cauſe ſhewn.— PER CurIam: The revenue 
kws ought not to be made the means of oppreſſing the ſub- 
jet, Here, if goods liable to a forfeiture be forktited, the 
officer is to ſeize them for the king; but he is not to be per- 
mitted to abuſe the dutics of his ſtation, and to make it a mode 
of extortion. If this money had been paid as a bribe, both par- 
tes would have been in part dilecto, an the pluintiff would not 
de entitled to recover. But here the plaintiff was in no fault 
whatever, this money was not paid as a bribe, for the goods 
were not liable to ſexure. Neither was it a voluntary pay- 
nent; for when the detendants had ſtopped the goods, fo 
plaintiff was in their power. The defendants acted right in 
ſtopping the goods at firſt, but when the permit came up, 
there was no pretence to detain them, till leſs to take the 
money. It was a payment by coercion; and which the 
plaintiff may recover from the defendants as money uncon- 
ſcientiouſly received by them. GROSE, J. In un action of 
treſpaſs or tort, the oor are entitled to notice under the 
13 Geo. 3. c. 70. ſ. 30. becauſe they ought to have an oppor- 
tunity of tendering amends ; but that act does not extend to 
an action of afſump/it.—Rule abſolute. 
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The 9 Geo. 2. c. 35. ſ. 26. which enacts, that 98 The King 


tons for aſſaults on revenue-officers may be be trie 


was an indictment againſt the defendant for an aſſault upon 
an exciſe officer. Several counts charged the offence as 
committed againſt the proſecutor while in the exerciſe of his 
ofice : another count only charged a common aſſault ; but 
even this deſcribed the proſecutor to be an exciſe- officer. 
And all the counts ſtated the offence to have been committed 
n Surrey. The venue was laid and the trial had in Middle- 
x; when the defendant was acquitted upon all the counts, 
dut that charging him with a common aſſault, of which 
one he was found guilty, A motion was made in arreſt 
of judgment for a miſ-trial, on the ground that the 26th 
cauſe in the gth Geo. 2. c. 35. which enacts, “ that for the 
better and more impartial trial of any indictment or infor- 
mation, which ſhall be found, commenced, or proſecuted, 
for any aſſault made or committed upon any of the offi- 
" cers of the cuſtoms or exciſe, every ſuch offence ſhall 
and may be inquired of, examined, tried, and determined, 
in any county in England, in ſuch manner and form as it 
the ſame offence had been therein committed, only ex- 
ended to aſſaults on officers when in the exerciſe of their 
vice, And after cauſe thewn, THE CoUuRT were all of 
opinion, That this act of parliament muſt be confined to 
Woſecutions for aſſaults on the revenue officers when in the 

execution 


in any Cartwright, 


county, only extends to aſſaults on them gua officers. This _—_ Ter. 3 
| 32 Geo. 3. B. R. 


4 Ter. Rep. 490. 
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execution of their office, and that the miſchiefs from 2 coł- 
trary determination would be intolerable, —Rule abſolute. 

An action for money had and received will not lic againſt 
an exciſe officer for an over payment. Ea. Ter. 14 Ges, g. 
B. R. Cowp. 69. 

So in this cauſe, which was an action for money had and 
received, it appeared that the action was brought to recover 
back 5294. which the plaintiff had paid in July, 1785, to the 
defendant, ho was a collector of exciſe, for certain dutics 
on the cotton manufacture, impoſed by the 24 (ez. 3. c. 40. 
which act, it was admitted, had been repealed, as far as fe- 
lated to theſe duties by the 25 Geo. 3. c. 24. before the dutics 
were incurred; the latter ſtatute repealing the duties © from 
and after the paſſing of that act,“ and conſequently relating 
to the firſt day of the ſeſſions, the 25th of January, 1785. 
In June, 1785, the plaintiff poſitively refuſed to pay theſe 
duties, which, however, he afterwards paid on the 22d of 
July following. It was objected by the defendant's counſel, 
that as the defendant had paid the money over to his ſunc- 
rior officer before the action was brought, the plaintiff could 
not recover back the money from the defendant, who was a 
public officer, and who had bcen obliged, under the terrors of 
a penalty, to pay over this money z and that, if he could, the 
defendant was entitled to a month's notice before the aCtion 
was brought, under the 23 Geo. 3 c. 70. ſ. 30. which had 
not been given, and the judge nonſuited the plaintiff. A mo- 
tion having been made to ſet aſide that nonſuit, and cauſe 
ſhewn, THE CovkrT ſaid, That the queſtion was not whe- 
ther the plaintiff had not ſome remedy, but whether he could 
recover againſt this defendant. This in principle is like the 


* caſe of Sadler v. Evans (1), where it was held that an action 


for money had and received againſt a known agent would 
not lie, but that the party muſt reſort to the ſuperior. At 
all events the defendant was entitled to notice, It has been 
frequently obſerved by the courts, that the notice, which 1s 
directed to be given to juſtices and other officers before 
actions are brought againſt them, is of no uſe to them 
when they have ated within the ſtrict line of their duiy 
and was only required for the purpoſe of protecting them m 
thoſe caſes where they intended to act within it, but by 
miſtake exceeded it.—Rule diſcharged. 

A certificate under 19 Geo. 2. c. 34. or 4 Ge. 3. c. 15 
that there was a probable cauſe of ſeizure, may be granted at 


10 Geo. 3. R. R. a pet ĩod ſubſequent to the trial, and out of court— The de- 


1 Doug. 106. 


fendant, being captain of a man- of-war, on the Quebec ſta- 
tion, had ſeized a trading veſſel, of which Sullivan was the 
maſter and owner, as a ſmuggler. Upon an information 
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(1) 4 Burr. 1584. ante vol. I. p. 232. 
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brought in the vice-admiralty court at Quebec, ſentence was 
pronounced againſt Sullivan; whereupon he appealed to the 
ſuperior court of admiralty at Halitax, where the ſentence 
was reverſed. On the defendant's return to England, Sulli- 
van brought the preſent action of treſpaſs in this court; and 
the trial coming on before Lord ManxsritLDy at Guildhall, 
at the fittings atter laſt Trinity term, and the fact of the treſ- 
paſs being proved, the defendant produced the record (1) of 
the proceedings on the appeal in the court at Halifax, on 
which was indorſed a certificate of the judge of that court, 
that there was a probable cauſe of ſeizure. The ſentence of 
the court at Halifax bore date in May, 1776. The certifi- 
cate indorſed upon it was dated thirteen months latter, viz. 
21ſt of June, 1777, which was poſterior to the commencement 
of the preſent action. The counſel for the defendant infiſt- 
ed, that this certificate was a bar to the action, and that the 
plaintiff muſt be nonſuited. For the plaintiff it was anſwer- 
ed, that the certificate ought to have been made at the time 
when the ſentence was pronounced. Thie jury found a ver- 
ut for the plaintiff, with 1800/. damages, but ſubject to the 
opinion of the Court as to the effect of the certificate. The 
tial had once been put off upon an affidavit on the part of 
the defendant, that an application had been made to the judge 


-at Halifax, to certify, at the time of the reverſal of the ori- 


ginal ſentence, and that the judge then ſaid he would cert:fy 
whenever he ſhould be required. Between the time when 
that aſhdavit was made, and the actual trial of the cauſe, the 
certificate had been obtained.—A rule having been obtained 
to ſhew cauſe why a nonſuit ſhould not be entered, two 
queſtions were * 4 1. Whether the certificate could have 
been granted even at the time when the ſentence, on the ap- 
peal, was pronounced? 2. Whether it could be granted ſo 
long after the ſentence It was ſuppoſed, at the trial, and 
when the argument came on upon the rule to ſhew caule, 
by the counſel on both ſides, that the certificate had been 
granted under the 16th ſection of the ſtatute of the 19th ot 
(52, 2. c. 34. which conſiſts of two branches. © 1. In caſe 
* any information ſhall be commenced and brought to trial, 
© on account of the ſeizure of any ſhip as forfeited for ille- 
* gally carrying goods, or of any wool, goods, wares, or 
* merchandizes, as prohibited or uncuſtomed, or illegally 
carried or exported, or intended or attempted to be ex- 
* ported, or as illegally relanded after having been ſhipt or 
* exported upon debenture or certificate, wherein a verdict 
* ſhall be found for the claimer thereof, and it ſhall appear 
to the judge or court before whom the ſame thall be tried, 
* that there was a probable canſe of ſeizure, the judge or 
* court before whom the ſame ſhall be tried, ſhall certify on 


A... 


* 


wp — 
(1) 7e. Aceh, by conſent of the plaintiff, 
« the 
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« the record, that there was a probable cauſe for the proſe- 
« c1tor's ſeizing the ſaid ſhip or goods; and, in ſucli calc, 
« the defendant ſhall not be entitled to any coſts of ſuit 
« whatſoever, nor ſhall the perſons who ſerzed the ſaid (hip 
« or goods be liable to any action, indictment, or other ſuit, 
« or proſecution, on account of ſuch ſeizure. 2. And in 
« caſe any action, indictment, or other proſecution, ſhall be 
« commenced and brought to trial againſt auy perſon or 
« perſons whatſoever, on account of the ſeizure of any ſuch 
ſhip, or of any wool, goods, wares, or merchandizes, as 
«© prohibited or uncuſtomed, or as illegally carried or ex- 
« ported, or intended or attempted to be exported, or ille- 
« pally relanded as aforeſaid, wherem a verdiCt ſhall be 
given againſt the defendant or defendants, if the court or 
« judge before whom ſuch action or proſecution ſhall be 
« tried, ſhall certify on the ſaid record, that there was a 
& probable cauſe for ſuch ſeizure, then the ,plaiatitf, be— 
« ſides his ſhip or goods ſo ſeized, or the value thereof, ſhall 
« not be entitled to above two-pence damages, nor to any 
« coſts of ſuit, nor ſhall the defendant in ſuch proſecution be 
« fined above one ſhilling.” At the trial, Lord Mans- 
FIELD was applied to, to certify under the ſecond branch of 
the clauſe, but his lordſhip refuſed, being of opinion that the 
caſe was not within it, for thit it only related to cafes where 
there had never been a condemnation (1). When the argu- 
ment came on again (which it did in the ſame term, viz. NI. 
19 Geo. 3.) it appeared, that by a clauſe in the ſtatute of 
4 Geo. 3. C. 15. the 16th ſection of 19 Ges. 2. is expreſoly 
extended to America, and to caſes where there has either 
been a verdict, or ſentence (2). But it was ſtill infiſted. 
1. That the certificate could not be granted upon an appeal; 
and, 2. That it could only have been granted at the time 
when the ſentence was pronounced. Lord MAxsF18LD 
delivered the opinion of the Court : 1. That the judge in the 
appellate juriſdiction had a power to certify, ſo that the 
words and meaning of the ſtatute of Ges. 3. were, that her- 
ever a ſentence was pronounced, the judge might certify. 
That there could be no certificate in the original court, be- 
cauſe the ſentence was in favour of the defendant, and it 
would be ſtrange indeed if he were to be in a worſe ſituation 
than if that ſentence had been againſt him. 2. That the 
certificate might be granted after the trial. That there were 
no words confining it to the time of the trial, and a caſe 
on the ſtatute of 4 Ann, was a ſtrong authority on thus 


- 


(1) Vide Renalli v. C:1fier, B. R. E. Ges. 3. where it was held, that a judge ray 
certify, under that ſecond brunch of the clauſe, though there has been no intorma- 
tion brought in the Exchequer, for the condemnation of the ſhip. 

(2) 4 Geo. 3. Co 15. ſ. 46. a 
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point (1). That the caſe of a ſentence by a court of Admi- 
ralty was ſtronger than that of a verdict at law, becauſe the 
verdict is entered and completed immediately, but the ſen- 
tences in the admiralty court are often not drawn up for 
months after they are pronounced. 

Atterwards a new objection was raifed, viz. that as the 
certificate did not exilt at tlie time of the commencement of 
the action, it could not be taken advantage of on the general 
iſſue, but ought to have been pleaded, THE Cour ſeem- 
ed all to agree, that matter happening after the beginning of 
the ſuit, but before plea pleaded, might be given in evidence; 
but W1LLEsS, J. expreſſed with great earneſtneſs his doubts, 
whether the time of plea pleaded ought not to be reckoned 
from the time when the plea was actually delivered, the date 
on the record being a mere fiction. Load MANSFIELD 
obſerved, that ſuppoling the rule to be as W1ILLEs, J. con- 
ceived it, both parties had been guilty of a flip; the plaintiff 
in not objecting to the evidence at the trial; the detendant 
in not pleading ; and can the Court (he ſaid) decide that the 
paintiff ſhall be relieved againſt the one, and the defendant 
caught by the other? The caſe ſtood over. And now, his 
lordthip (after ſtating the facts and dates) delivered the una- 
nimous opinion of the Court, to the following effect: Lord 
MaNxsFIELD, THE QUESTION made at the trial was, 
WHETHER the judge of the court of Halifax could certify, 
after the cauſe was over? That was the point ſaved. If the 
Curt ſhould be of opinion that the certificate was a bar, a 
nonſuit was to be entered. "The queſtion was tully argued, 
and we were all of opinion, that the certificate was a 
bar to the action. —After that opinion was delivered, a mo- 
tion was made to ſupport the veidict, and on grounds en- 
tirelß new. For it has been objected, that the certificate 
ought not to have been read at the trial; 1. Becauſe it did 
not exiſt when the aCtion was brought; 2. Becauſe it did 
not exiſt at the time of plea pleaded. This was no part of 
the queſtion meant to be ſubmitted to the Court, yet the 
plaintiff was fully apprized of the certificate before the trial, 
and a copy of it was read by conſent. The only way in 
wiich we could let the plaintiff have the advantage of the 
preſent objection, would be to grant a new trial ; but, in that 
caſe, the defendant muſt be let in to plead the certificate. 
This alone is deciſive. But, to go farther, If the objec- 


— 


(1) By the ſtatute of 4 . c. 16. f. 5. the judge is authorized, where there 
we been ſeveral matters pleaded, to certify whether there was probable caule 3 
but there being no expreſs words requiring this to be done in court at the trial, the 
tourt of Common Pleas has determined, that it may be done after an application 
has been made for taxing the coſts ; Cremer v. Dent, Ea, Ter. 24 Geo, 2, Barnes 
147. 4to ed. 1772, : 

Vol. II. 3 H tion 
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tion had been made at the trial, we think it could not have 
prevailed. Actis non goes, in every Caſe, to the time of 
pleading, not to the commencement of the action (1). In 
the preſent inſtance, the general iſſue is given by ſtatute, and 
that leaves every defence open which the defendant might 
otherwiſe have by ſpecial pleading. The certificate is dated 
the 21ſt of June, 1777, and the plea was actually delivered 
on the 10th of that month, but the plaintiff made up the re- 
cord, and entered the plea of Hilary, 1778. We think he 
could not have been let in at the trial to contradict the 
record. Legal fiftions, and relations, can never be contra- 
dicted, to prevent juſtice, and lot in mere objettions of forn 
and regularity. 16 a writ is teſted the laſt day of a term, 
you cannot ſay it iflued in a vacation, for the purpoſe ot 
making it void, though you may ſhew when it really iſſued. 
if the juſtice of the caſe required it. But here, the plaiutift 
himſelf made up the record. Shall he be admitted to aver 
againſt his own act, by which he has miſled the defendant? 
By ſo doing he ſaid to the defendant, 4 Inſtead of pleading 
« this matter, you may give it in evidence.” One cafe was 
mentioned at the bar, in which a certificate granted after iſſue 
joined, was admitted in evidence; but it is ſaid that no ob- 
jection was made. There is great reaſon for conſidering 
the certificate, in caſes like this, as granted nunc pro tunc; 
but, without giving any opinion now on that point, as the 
objection was not made at the trial, as it would not have 
availed if it had been made, and as the defendant, if it were 
to prevail now, muſt be let in to plead; we are all ct 
opinion, that a rule for a nonſuit ought to ſtand.— Rule 
abſolute. 

Alſo, if an action be commenced in the court of King's 


2. Newport, et al. Bench, againſt an officer of the cuſtoms, for ſeizing goods 


Tr. Ter. 


35 Geo. 3. in the 


Exch, 5 Wms, 
Jus, 145 


forfeited by the revenue laws, the court of Exchequer wil, 
on a motion in a ſummary way, exerciſe an excluſive juriſ- 
diction, and by an order of court, remove ſuch action out 
of the court of King's Bench, into the office of Pleas inthe 
Exchequer ; in which order they will likewiſe direct that all 
further proceedings in the action ſhall beſtayed until the ſeiz- 
ure is determined; and to enforce obedience to this order, they 


(1) Vide Reynolds v. Beerling, B. R. M. 25 Geo. 3. where it was determined on 
demurrer, that a judgment obtained by the defendant, againſt the plaintiff, 2 
the declaration was delivered, and before plea pleaded, may be pleated as ſer-oft, 
and that, although it do not appear that the cauſe of action on which the deicnd- 
ant's jud ment was obtained, was prior to t e commencement of the plaintift's ac dn. 
But, in Evans v Projjer. E. 29 Gee, 3 B. R 73, Term. Reh. 186. it was determines 
that a pl-a of fet-off, that the plaintiff was indebted to the defendant at the time of 
the plea pleaded, is bad; and that it ſhould {ate that he was indebted at the com. 
mencement of the action; and Baller I. ſaid, that on looking into the cate 0! 
Reyn/4s v. Becrling, he found, that on the point here Rated, it could not be cg: 
ported, . . D 

will 


wall 
his a 


and b 


Al, 
rule 
[trong 
the k. 

25 
this C 
why | 
julticc 
treble 
defend 
inforr 
« fee 
© har 
dence 

* der « 
« all; 
* flaw 
© cart 
« wet 
a conv 
nate 
« wit] 
were 7 
was n 
much | 
value 
demna 
ſent, a 
good, 
Hop 
to mix 
defend: 
7 Geo, 
fon wi 
any dr 
the col 
in the 
the fire 
dried, 


— 


(1) Se, 


1ave 
e of 
In 
and 
night 
lated 
rercd 
e re- 
k he 
the 
ra- 
form 
term, 
fe of 
Tued, 
Intitf 
aver 
Jant ? 
ading 
2 Was 
iſſue 
ob- 
ering 
kunc ; 
is the 
have 
were 
I ct 
Rule 


ing's 
goods 
- will, 
jurif- 
n out 
in the 
iat all 
ſciz- 
, they 


— 


ed on A 
ff, af.ef 
e- en, 
de tend» 
5 aCi10% 
ermined, 
time of 


ge com · 


caſe 0! 


be lap 


will 


Customs and Crcis?. 


will iſſue a writ, enjoining and commanding the plaintiff and 
his attorney to do and to perform all the matters required in 


and by ſuch order (1). 


E xciſeable Articles, 


Ale, Beer, Sc.] — The price of barley at the port, is the Whitbread + 


rule tor payment of the bounty upoa the exportation of 
ſtrong beer, and not the average price of burley throughout 
the kingdom. 


Brook thank, 
Ea. Ter. 


14 Gen 2. B. R. 


C2 10%. 6 6 . 


Coffee, Tea, &c.]—On the removal of a conviction into Rex v. Hate, 


this court by certiorari, a rule was obtained to ſhew cauſe 
why the fame ſhould not be quaſhed, on the ground that the 
jultices had improperly proceeded to convict the defendant, 1 
treble the value of a certain quantity of tea, ſeized on the 
defendant's grounds. The defendant was convicted on an 
information, which ſtated, that “ he did &n:rvingly harbour, 
& keep, and conceal, and permit and ſuffer to be knowingly 
* harboured, kept, and concealed, the ſaid tea, &c.“ The evi- 
cence appeared to be, «that the witneſſes ina field, about a quar- 
ter ot a mile from the defendant's houſe, and which field they 
« all ſwear they believed to be in the defendant's occupation, 
„ ſaw two of his ſervants loading the tea in queſtion, into a 
cart with two horſes, which one of the witneſſes ſwore 
were the defendant's ;** and another witneſs ſwore, that in 
a converſation with the defendant, he ſaid, & it was unfortu- 
nate for him that his ſervants had taken his cart and horſes 
* without his knowledge.“ The cart and horſes, and the tea, 
were adjudged to be forfeited, but the treble value of the tea 
was mitigated, Upon ſhewing cauſe againſt the rule, to 
much of the conviction as related to the penalty of treble the 
value of the tea was quaſhed, but the reſt, as to the con- 
demnation of the tea, and the cart and horſes, was, by con- 
— and in order to accommodate the diſpute, adjudged 
good, 
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Hit. Ter. 
18 Geo. z. B. R. 


(Du. 728. 


Hops. I- It is an offence within the ſtat. 7 Geo. 2. c. 19. The King ». 
to mix the vapour of ſulphur and brimſtone with hops. — The T. Pack, ir. Ter. 


defendant was convicted in the penalty of 5/. on the ſtar. ? 
7 Geo, 2. c. 19. ſ. 2. which impoſes that penalty on any per- 
lon who „mixes with, or puts into any quantity of hops, 
any drug or ingredient, or other thing whatſoever, to alter 
the colour or ſcent thereof,” of uſing ſulphur and brimſtone 
in the drying of hops. The evidence was, that he put in 
the fire, by which one hundred weight of the hops were 


dried, a quantity of ſulphur and brimſtone, to alter the co- 


es, th. 


(1) See alſo an anonymous caſe, and Cawthorne v. Cem in A, 205. 
| lour 
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lour of the hops, the vapour and fumes of which ſulphar 
and brimſtone aſcended to the hops placed over ſuch fire, and 
the hops being then in a moiſt ſtate, ſuch fume and vapoui 
ſettled and fixed on the hops, and mixed with the ſame; 
whereby the colour thereof was changed, and the hops ap- 
peared brighter than they would have done, if they had not 
been ſo mixed with the fume and vapour of biimſtone.”” It 
was urged, that this was univerſally practiſed, and conti 
dered as an improvement, and could not be confidered as a 
drey or ingredient within the ſpirit of the act. PER Cs. 
If it be true, as has been ſuggeſted, that the mixing of this 
vapour is an amelioration, inſtend of deterioration, of the 
commodity, application muſt be made to the legillature to 
amend the act; but as long as it remains in the ſtatute book, 
we mult enforce it. This is very clearly an offence within 
the act. Conviction affirmed. 

Printed G. — No appcal lies to the ſeſſions from a 
conviction of two juſtices for an ottence, under 25 Geo. 3. 


c. 72. 1. 9. notwithſtanding it contains a general clauſe cf 


reference to all former exciſe laws, ſome of which give ſuch 
appeal, and incorporates all the powers, 8c. provided by 
12 Car. 2. c. 24. or by any other law, relating to the excile 
or inland duties, under the management of the commiſſionets 
of exciſe, for managing, mitigating, or adjudging, the du— 
ties, or penalties, granted by this act.—A rule having been 
obtained to ſhew cavſe why a mandamus ſhould not iſſue, di- 
rected to the juſtices of Surrey at their ſeſſions, to compel 
them to hear and determine an appeal made by Han 
Pleck, who had been convicted on 25 Ges. 3. c. 72. f. 9. jr 
printing cotton before it was meaſured and marked by the puer 
officer of exciſe, according to the direction of the act.— 
After cauſe ſhewn, and time taken to conſider, ASHHURST, |. 
delivered the opinion of the Court. —THE QUESTION 1%, 
Whether an appeal lies in this caſe from the judgment of two 
juſtices? It was contended by the counſel who made this ap- 
plication, that an appeal was virtually given by the 34th lec. 
of this act of parhament, which by refetence incorporates 
all the remedies given by any exciſe laws, and that the power 
of appeal, and of mitigating penalties, are given by tome ot 
the exciſe laws. On the other hand it was contended, that 
no appeal lies but where it is given in expreſs words. It 
would be endleſs to ſtate all the acts that have been made 
upon the ſubject, but I will juft ſhortly mention ſuch as ſeem 
to have a more immediate relation to the ſubject. The 
12 Car. 2. c. 23. and 12 Car. 2. c. 24. which are uſually 
called the hereditary exciſe acts, give an exciſe on liquors ot 
various denominations, and in theſe acts an appeal is expreſsly 
given from the judgment of the commiſhoners and ſub-com- 
a:{honers, but not trom the judgment of the juſtices. And it ap- 
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pears plainly from 15 Car. 2. c. 11. ſ. 19. that it never was the 
intention of the legiſlature ro give an appeal from the judg- 
ment of juſtices; for, ſpeaking on the ſubject of coſts upon 
appeals, it ſays, that in caſe the firſt judgment is affirmed, 
the party appealing ſhall pay coſts to the commiſſioners, or 
ſub-commiſſioners ; and yet this very act gives a juriſdiction 
to juſtices in certain caſes. Now if the legiſlature had 
thought an appeal lay from their judgments, they would cer- 
tainly have made the like proviſion as to them with regard 
to coſts, The 9 Ann. c. II. ſ. 36. is the firſt act which gives 
an appeal from the judgment of the juſtices ; this act only relates 


t hides, ins, parchment, and vellum. In the 12 Hun. c. 2. 


the malt act, thege is a clauſe as to the recovering of penal. 
ties, &c. which incorporates the ſtatute of Car. 2. and all 
other laws then in force, relating to the revenue of exciſe, upon 
beer, ale, and other liquors. Yet by the 37th ſection, there is 
an expreſs, power given to appeal from the judgment of the juſtices 
t the quarter-ſeſſions ; which thews, that the legiſlature thought 
the clauſe of reference would not have given the right of ap- 
peal in that caſe, By 6 Ges. 1. c. 21. which relates to malt 
and the diſtillery, there is a clauſe (ſ. 22.) which enacts, that 
all ſeizures of ſweets, and of every other 2 and forfeitures, 
which (after a particular day) ſhall be made by virtue, or in 
purſuance of that act, or any act whatſoever, relating to the 
duties of exciſe, ſhall be adjudged as preſcribed by that act; 
and that ſuch proceedings ſhall not be liable to appeal. A 
doubt aroſe on this general clauſe, whether it did not take 
away the right of appeal from the judgment of two juſtices 
as to malt, hides, and fkins, or vellum; and for clearing 
this doubt, the 1 Geo. 2. c. 16. f. 3. declares, that by the 
above ſtatute the right of appealing in thote caſes is not taken 
away; from whence one may infer, that the legiſläture 
meant it ſhould he taken away in all other caſes. And where 
it has been thought fit to be given, the legiſlature have, in 
ſubſequent acts, given it in expreſs words; as in 20 Ces. 2. 
c. 10. and 29 Geo. 2. c. 14. But it 2 generally by the 
whole tenor of the acts, that no appeal lies from the judgment of 
the juſtices, — 2 expreſsly given. But it has been argued, 
that the general claule of reference in 25 Ges. 3. adopts all 
former laws of exciſe, and, therefore, inaſmuch as ſome 
former laws gave the power of appeal and mitigation, they 
are virtually included in this. But I think that this argument 
in its utmoſt extent, will not hold. For it may as well be 
argued, that as this clauſe of reference virtually incorporates 
all former exciſe laws, as to the mode of levying, &c. and 
there are ſome of theſe acts which in terms negative the 
appeal, theſe laws are virtually incorporated ; and, there- 
tore, that the appeal is virtually negatived in this. The fair 
conſtruction then to be put upon this act of 25 Geo, 3. c. 72. 


3H 3 1. 34. 
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ſ. 34. which is clauſe of reference in queſtion, ſeems to be 
this; that all the general powers and proviſians given and made 
in afts in paii materia ſhall be virtually incorporated inte this, 
but that ſuch proviſions as are always conſidered as ſpecial provi- 
fions ſhall nat. Thie power of appealing from the judgment 
of the juſtices, ſeems to be of this kind, and does not attach 
without being expreſsly given. "This conſtruction will pre- 
vent all the clathing and inconſiſtence which will occur if a 
different conſtruction were to take place. As to the obſer- 
vation on the power of mitigation, the party does not, „ 
this conſtruction, loſe the benefit, for the two juſtices will 
have power of mitigating, whether the appeal lies or not, 
There may be another reaſon given, in contirmation of the 
opinion we have formed, were it neceſſary, which is this; 
on a peruſal ot the thirty-third and thitty-fourth ſections of 
the act in queſtion, the firſt of which relates to duties, and 
the latter to penalties and forfeitures, there appears a mani- 
feſt difference in the penning of the two clauſes ; the latier 
of which enacts, that all fines, penalties, and forfeitures, re- 
ſpecting the inland duties impoſed by the act, ſhall be ſue 
tor, recovered, levied, or mitigated, by ſuch ways, &c. as 
any hnes, &c. may be ſued for, &c. by — law of exciſe; 
dropping the words uſed in the former ſection, “or inland 
duties under the management of the commiſſioners of ex- 
« cile.”” This led me to apply to a perſon who has long 
been concerned in the buſineſs of the exciſe, to know what 
was the diſtinction generally underſtood between exciſe laws, 
and inland dutics under the management of the commiſſioners 
of the exciſe. He ſaid the difference they underſtood is this, 
that the law of exciſe is underſtood to relate only to liquors; 
and that inland duties under the management of che com- 
miſhoners of exciſe are underſtood to relate to malt, dry 
goods, and other articles, which have of Jate been put under 
their management. If this diſtinction hold, it would be de- 
ciſive; for I believe there is not a ſingle inſtance of an ap- 
peal being given in any caſe relating to liquors z but, how- 
ever, we need not rely on this diſtinction, as we think the 
former reaſons are perfectly ſatisfactory.— Rule diſcharged. 
Halt g. Dracord, Spirituous Liquors. ]—A dealcr in ſpirits, having a permit to 
en remove 420 gallons, and removing 450, forfeits the hol 
3 Black. 1289, quantity; aud the fraudulency of the tranſaction is not a mate 
ter of enquiry by a jury.—-On © motion for a new trial, D. 
Grey. Ch. J. reported, that this was an action of treſpals 
agaluſt ſome xcite officers, for ſeizing four caſks of Brit 
ſpirit as fortenecd. That it appeared in evidence, that on 
the 1gth oi April, 1797, one William Parker, the excile 
officer, at Brittol. printed a permit “ tor Hall and Son, 0! 
„ Lau, to iccerve four caſks of Britiſh ſpirits, 420 gal- 
pat of the bock of James Croſs, of w hich an ac- 
; h e coun 
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count had been taken, and duties charged. In force for 
« ten days.” That in the bill of parcels of the ſame date, 
four caſks of ſpirits, 110, 106, 112, and 110 = 438 gal- 
lons, are ſpecified as ſent from Croſs to Hall. On the 21ſt 
of April, Croſs applied to the carrier to take the caſks to 
London, but he had not room. On Thurſday, the 24th of 
April, he undertook to carry them the next Gy and they 
were ſent on Friday the 25th, and arrived at the three cups, 
in Bread-ſtreet, on Wedneſday, the 3oth of April, at three 
in the morning. The defendants came there and gauged the 
caſks the ſame morning, which they found to contain 450 gal- 
lms, and accompanied them to Hall's wharehouſe ; where the 
told his people not to meddle with the caſks, but did not ſet 
any mark upon them. On the 2d of May they came to Hall 
again, and told him to do nothing with the caſks, till they 
had laid the matter before the commiſhoners ; but before this, 
a ſervant of the plaintiff had lowered the ſpirits as uſual, for 
ſale. On the 3d of May, the officers made ſeizure of the 
four caſks ſo lowered, and on the 12th of May, the plaintiff 
was ſummoned to the exciſe office, where the caſks were con- 
demned as forſeited. The Chief ſuſtice left it to the jury to de- 
termine whether this was a fair tranſaction according to the 
courſe of trade, who found that it was ſo, and therefore 
gave a verdict for the plaintiff, Damages 142/. 10s. DE 
GREY, Ch. J. delivered the opinion of the Court. — On ma- 
ture conſideration, and conference with my brethren, I am 
convinced, that the directions I gave to the jury were wrong. 
There can be no diſcretionary power lodged in the jury, to 
determine upon equitable circumſtances, they mult, in theſe 
caſes, adhere to the letter of the rule. The revenue lawsare 
laws of jealouſy, founded upon, and calculaty! to meet with 
ſuch frauds as have frequently occurred. And the law for 
the jury, muſt be the ſame as the law for the officer; elſe the 
officer muſt act by one rule, and be judged by another. If, 
in the preſent caſe, the law ſeerns hard upon the trader, it is 
owing to his own neglect. For, though this permit does not 
tally with the goods removed, he might have had another 
that would. An opening is here left for fraud, and though 
the jury have found that no fraud was in fact committed, that 
inquiry was made without authority. No latitude was in- 
tended by the law. Where ſpecific quantities or meaſures are 
preſcribed, the letter of the rule muſt be adhered to. All 
queſtions of fairneſs, or otherwiſe, are out of the caſe, 
Whet, and how minute a quantity fold, ſhall make a 
man a retailer;—how much tea or coffee ſhall be ſent with- 
out a permit the dimenſions of caſks in certain cates ;— 
the tonnage of ſhipping, &c. are all matter of poſitive law, 
and muſt be preciſely complied with. So as to place or diſ- 
tance, upon the hovering-act, and the like. There is no 
room to open the caſe and decide upon the fairneſs, or other- 
3H 4 wiſe, 
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wiſe, of the tranſaction. That would be to introduce a new 
criterion, a vague and uncertain rule. We are all, therefore, 
of opinion, that this caſe ought not to have been ſo leſt to 
the jury.— A queſtion was moved, Whether the whole 
ſhould be forfeited, or only the caſk containing the ſurplus 
thirty gallons? We think it is one entire quantity, ſo con- 
ſidered in the permit and bill of parcels ; ſuppoſe the whole 
had been in bottles, 1800 in number, ſhall only the ſurplus 
bottles, 120, be forfeited ? The fraud would be then ſo little 
hazardous as to become very frequent, —Rule for new trial 
abſolute. 

The duty upon fermented waſh attaches as ſoon as the 
officer has gauged the wath, and aſcertained the 3 
after which the commodity is at the entire riſk of the diſtil- 
ler, and the public have no concern with any ſubſequent lots 
or deterioration to which it may be ſubject in the hands of 
the manufacturer. This caſe was as follows: The 26 Gez. z. 
c. 73. waich diſcontinued the former duties on low wines 
and ſpirits, impoſes, in lieu thereof, a duty on every gallon 
of fermented wort or waſh made for extracting ſpirits tor 
home conſumption ; and by the 69th ſection, the provilions 
of former acts are exended to this; and, amongſt others, the 
proviſion contained in the 1 W. & M. c. 24. K 13. whereby 
Juſtices of the peace, within whoſe juriſdiction any brewer 
inhabits, upon complaint made to them of any overcharge 
returned upon him by any of the gaugers, are to hear and 
determine the ſame, and, on due proof, diſcharge or acquit 
ſuch brewer of ſo much of his charge as ſhall be made our, 
A complaint was made by Cet and others, diſtillers for 
home conſumption, betore two juſtices of the peace, that the 
complainants, on the 15th of January, 1795, were charged 
by the officers of exciſe, ſurveying the diſtillery, in 208/. 25. 84, 
for duties upon 6244 gallons of wath, which had been 
loſt by the burſting of the waſh-tub or ſtill in which it was 
contained, and while it continued to be waſh, whereupon 
they prayed to be acquitted and diſcharged of the overcharge, 
and that the defendant Sites being the collector of excile, 
might ſhew cauſe why they ſhould not be diſcharged : the 
parties were accordingly ſummoned ; and, appearing before 
the juſtice, the evidence of the ſuperviſor was, that on the 
15th of January, 1795, he gauged 12,489 gallons of wall, 
upon which he charged the duty, and continued in the dit- 
tillery until the whole of the waſh was put into the waſh- 
ſtill, in order to be reduced into ſpirits z that he locked and 
ſealed the ſtill about fix o'clock in the ſame evening, and left 
the premiſes, after having made his charge according to the 
guage, and entered it in his book; that afterwards having in 
the ſame evening, about ten o'clock, received a meſſage from 
the complaznants, that the ſtill was burſt, he immediately Jo 
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ew tended, when he found the fire withdrawn from under the | 
Ore, ſtill, which was leaking, and he, at the requeſt of the com- | 
to plainants, unlocked the diſcharge cock, in order to let off the 

ole wath in the ſtill, to prevent the ſame from ſetting fire to the 

us premiſes ; that the quantity of waſh mentioned in the com- | 
on- plaint, viz. 6244 gallons, was thereby, by inevitable accident, | 
ole loſt and deſtroyed to the complainants, without any traud or | 
plus colluſion of them, or any other perſon. The defendant, the 


collector of excile, admitted the facts to be true, but object- | 
ed, that they were not ſufficient in law to authorize the 
juſtices ro diſcharge the complainants of, the duty; where- 
upon the juſtices adjudged, that the complainants ſhould be 
diſcharged and acquitted of the ſaid ſum of 208/. 25s. 8d. be- 
ing che duty on the ſaid 6244 gallons of fermented waſh. 
This adjudication of acquittal was removed by certiorari, 


s of into the court of King's Bench, and the caſe was fully ar- 
j. 3. gued. By Lord Kenyon, Ch. J. This is a caſe of hard- 
ines thip on the part of the diſtillers, and therefore we wiſhed it 
lon to ſtand over, to afford them an opportunity of petitioning 
for the Board of Treaſury for relief; but, upon the law of the 
ons caſe there is no difficulty. This is not one of the caſes over 
the which the legiſlature intended to give the magiſtrates juriſ- 
chy diction; but the clauſe referred to in the ſtat. of V. & M. 
wer whereby power is given to them, upon complaint of any 
urge overcharge, to afford relief, muſt be confined to overcharges 
and vt the duty, which were ſuch at the time when the charges 


were made by the officer. But that clearly does not apply 
to the preſent caſe; for, at the time when the charge was 
made, it was accurately calculated, and the diſtillers were 
liable to pay the whole duty aſſeſſed upon them. The loſs 


quit 
our, 
for 
the 


rged which unfortunately happened afterwards, can 1n no ſenſe 
84, convert this into an overcharge, but is a matter altogether of 
een diſtin&t contideration. Ahburſt, J. of the ſame opinion. 

was Greſe, J. the queſtion whether there was an overcharge or 

pon not, muſt depend ſolely upon the fact, whether the duty were 

rge, charged too much at the time. By 26 Geo. 3. c. 73. ſ. 16. 
ciſe, the duty is chargeable before the waſh is put into the ſtill, 

the which was done accordingly in the preſent caſe; and there 
fore being no pretence for ſaying that there was any overcharge at 
the that time, the magiſtrates bad no authority to make any al- 
aſh, lowance in reſpect of the accident which happened after- 

dit- wards. Lawrence, J. delivered himſelf to the ſame effect, 
aſh- and added: Neither can it be ſaid that the letting out of the | 
and waſh from the (till was the act of the officer, as ſuch ; for | 
left he was then acting as the ſervant, and at the requeſt of the 

the owner, who called on him for aſſiſtance in an hour of diſ- 
3 m treſs, and not in virtue of his office. Order qua ſhed. 
rom A perſon who ſells ſpirituous liquors by retail without a The King v. 
at- regular licence from two juſtices of the peace, is liable to the = x” "an 
ded, ties 30 Geo. 3. B. R. 


3 Ter. Rep. 560. 
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penalties of the 5 Geo. 3. c. 46 (1), for ſelling exciſcable li- 


wo without a juſtice's licence, though he has a licence 
rom the commiſſioners of the exciſe to retail ſpirituous li- 
quors.— R. Turner, having been convicted in the penalty ot 
40s. with colts, by the detendants, for ſelling gin and rum, 
being exciſeable liquors, without being licenſed ſo to do, ap- 
pealed to the Weſtminſter ſeſſions, where the conviction was 
quaſhed, ſubject to the opinion of this Court on the follows 
ing caſe.— The convittion was ſtated at length; and it ap- 
peared to be in the ſummary form pretcribed by the ſtatute 
of 5 Geo. 3. c. 46. 1. 26. "Lhe cafe then ſtated, that Turney 
on the Sth of October, 1788, at his houſe in Norris-ſtreet, 
in the pariſh of Saint James, Weſtminſter, ſold gin by re- 
tail. Turner produced a licence to ſell brandy, and other ſpiritu- 
ous liquors, regularly granted by two commiſſuners of exci/e, 
purſuant to the ſtatutes of 16 and 24 Geo. 2.; and alſo an 
alehouſe licence in the common form, under the hands and ſeal; 
of two juſtices - the city and liberty of Weſtminſler, in the 
count ee ps DATED THE 20TH OF SEPTEMBER, 
I 788% which he was licenſed to ſell by retail beer, ale, and :ther 
exciſeable liquors (except brandy, rum, arrack, uſquebaugh, ge- 
neva, aquavitz, and all ſuch other diſtilled ſpirituous liquors, 
and ſtrong waters, unmixed, or mixed, &c.)—No warrant, 
for appointing a meeting, was iſſued under the hands and 
ſeals of thoſe two juſtices who granted this laſt licence, 9 
any other magiſtrates, previous to the granting of it in the 
uſual manner. — But it appeared that prior thereto, viz. on 
the 29th of Auguſt, 1788, a warrant of that date was regu- 
larly iſſued, ne the hands and ſeals of the defendants, #1» 
of his majeſiy's juſtices of the peace, acting in and for the ſaid 
city and liberty, appointing a general meeting of the juſtices fir 
granting licences to victuallers within the pariſh of Saint James, 
eſiminſter, ON THE 11TH OF SEPTEMBER, And that en th. 
ſaid 11th of September, 1788, the defendants, and ſeveral other 
magiſtrates, met, and proceeded to grant licences, but no applicatim 
was made at ſuch meeting by Turner for any licence. In ſupport 
of the order of ſeſſions quaſhing the original conviction, it was 
contended, that Turner had not — any penalty under any 
act of parliament; inaſmuch as he had a proper ale licence as 
well as an exciſe licence: that the juſtices were authorized 
to grant this licence under the 5 and 6 Ed. 6. c. 25. under 
which they may licenſe alchouſes A ANY TIME; and their 
power in the preſent caſe was not affected by the ſtatute ot 
2 Gee. 2. c. 28. nor by the 26th Ges. 2. c. 31. For the ſtat. 
2 Geo. 2. c. 28. ſ. 11. enacts, that no licence ſhall be granted 
but at a general meeting of the juſtices of the diviſion, to be 


(1) This act is repealed and other penalties inflicted by fiat. 35 Geo. 3. C. be 1 
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held on the iſt of September yearly, or within twenty days 
after; but there is a proviſo in the 12th ſection, that nothing 
in that act ſhall extend to alter the method or power of grant- 
ing ſuch licences in any city or tawn corporate. Ihut the 
20 Geo. 2. Cc. 31. ſ. 4. confines the time of holding the ge- 
neral meetings to the tir{t twenty days of September, and the 
16th ſection provides, that nothing in that act thail extend 
to alter the time or times of granting ſuch licences in any 
city or town Corporate. So that the power of granting li- 
cences in cities or towns corporate remains as it did under 
we 5 & 6 Ed. 6. c. 25. at any time; and that Weſtminſter 
was not within the purview of thoſe acts, which were paſl- 
ed to remedy the inconveniences of magiſtrates, reſiding in a 
diſtant part of the country, granting licences to perſons, with 
whoſe charaCters they were not acquainted; but that it was 
directly within the exception in both thoſe ſtatutes, Welt- 
minſter being a city. Lord KEN VON, Ch. J. All the re- 
gulations preſcribed by the 26 Geo. 2. c. 31. muſt be com- 
pled with, except ſo much of them as comes within the 
ſubſequent proviſo. Now that proviſo only extends to the 
time or times of granting the licences in particular diſtrifs. 
duch is the conſtruction which the very words ot the ex- 
ception expreſs, and which is a conſtruction highly advan- 
tageous to the public. For it is of importance to the pub- 
ic that licences of this fort ſhould be granted openly, and 
not by ſtealth, in order that they may have an opportunity 
of objecting to the granting of theſe licences to particular 
perſons on the ground of untitneſs. Inaſmuch therefore as 
the regulations of that ſtatute were not complied with in 
this inſtance, this licence having been granted at a private 
meeting of two juſtices, which was holden too after the gene- 
ral meeting was paſſed, I am of opinion that the licenc- is 
ulegal, and that it cannot protect the perſon to whom it was 
granted from the penalties of the 5 Geo. 3. c. 46. and that the 
preſent conviction may be ſupporte!.—ASHHURST, J. The 
ſtat. 5 Geo. 3. c. 46. ſolely and purely relates to licences 
granted by the juſtices of the peace, and not to licences 
granted by the exciſe. It would be a moſt miſchievous ex- 
poſition of the ſtat. 20 Geo. 2. to ſay that juſtices of the 
peace, even in ſuch places as fall within the meaning of the 
exception, might grant licences privately, and without giving 
any public notice of their intention to grant licences on any par- 
ticular day. For though, perhaps, it was not neceſſary that 
ſuch magiſtrates ſhould be limited to the time mentioned in 
ihe act for granting licences, yet as the public are fo much 
intereſted in the ſubject, the legiſlature thought it proper t2 
include all places in the general proviſions of the af, ſo that in 
"2 place whatever can the juſtices grant a licence bui at a pub- 
lic meeting, though in places within the exception of that _ 

c 


843 


P ⁰ ... ˙äR ⁵˙ vm 


— 
= -_ 


— 
— 


—— 
a 


The King v. : a — : 
Commiiſioners of Teign Wine, muſt take out his licence, and enter his ware- 


Exciſe, Ea. Ter. 
23 Geo. 3. B. R. 
2 Ter, Kch. 381. 


Customs and Extise. 


the time of that meeting is not confined to the twenty fir/? dae, 
of September. BULLER, J. agreed; and GRosx, J. I can- 
not think that Weſtminſter is a city within the proviſo in 
the 26 Geo. 2. which only means ſuch a city or town cor- 
porate, as by virtue of its incorporation had a power c do- 
ing that which the magiſtrates for the county at large had 
within the body of the county. But even ſuppoſing this to 
be a city within the proviſo, ſtill the magiſtrates of ſuch 4 
place muſt purſue the regulations of the 26 Geo. 2. except 
as to the time of granting ſuch licences ; and the objection 
to this licence is not to the time, but to the manner and place 
in which it was granted. —Order of ſeſſions quaſhed, aud 
the conviction affirmed. 

Wines.) A perſon who intends to become a dealer in fo- 


houſe, before he lays in his ſtock. And a dealer in wine 1s 
not entitled to a permit to remove wine ſold, which wine 
was laid in before he took out his licence. This was a rule, 
calling on the commiſſioners of exciſe to ſhew cauſe why 1 
mandamus ſhould not be directed to them, commanding them 
to grant a permit to James Cadwalader Parker, tor the te- 
moval of ſix pipes of wine from the vaults of Parkey to the 
vaults of Meſſrs. V. and L. Bateman, It appeared by che 
affidavits, that Parker, propoſing to take up the buſineſs ot a 
dealer in foreign wine, on the 15th of June, 1787, gave orders 
for a parcel ot wines from Oporto. On the 19th of June he 
purchaſed tix pipes of port, at a public fale of wines by auc- 
tion, to remove which to his vaults he regularly obtained a 
permit from the officer of exciſe, In September he fold wo 
pipes (his wine from Oporto not being then arrived) and in 
order to enable him to deliver them, he took out a licence, 
directed to be taken out by perſons dealing in foreign wines, 
and made the entry (1) of the vaults; of which he gave no- 
tice to the exciſe officer, requeſting the officer to take an ac- 
count of his ſtock. The officer refuſed to give credit for the 
wines in his cellar, though the permit was ſhewn to hum, 
aſſiguing as a reaſon, that the permit was dated before he 
had taken out his licence, or made an entry of his vaults. 
Parker ſwore that he did not intend to commence the buli- 
neſs till the artival of his wine from abroad, and that he 
had no intention of defrauding the revenue, ASHHURST, If 
An application for a mandamus is an application to the 


diſcretion of the Court, a mandamus is a prerogative wit 


and is not a writ of right; therefore the Court ought not to 
grant a mandamus to the commiſſioners of exciſe, unleſs they 
ice that the officer has done wrong in refuſing the permit 


2 — — 


(t) 26 Ges. 3. c $9. f. 12, 
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Now I do not think that he has done wrong in this caſe, as 
the wine in queſtion was not brought into Parker's vaults in 
ſuch a regular courſe as comes within the general purview 
of the act. It was the object of the act to prevent frauds; and 
it may be collected that it was not the intention of the legiſ- 
lature that any perſon ſhould have a licence to fell wine, un- 
leſs the officer of exciſe were ſatisficd that the wine was 
brought into his cellar in the regular way; for which reaſon 
it requires that the wine ſhall be brought in under his in- 
ſpection. The eighth ſection of this act of parliament enacts, 
« that no perſon thall deal in or fell foreign wine by whole- 
« fale, without firſt taking out a licence for that purpoſe.” 
For the purpoſes of this act, I think a man does commence 
to be a dealer from the moment when he buys the wine with 
an intention to fell it again. I do not mean to ſay that he is 
ſo for every purpoſe; as for inſtance, to ſubject him to the 
bankrupt laws, or to incur forfeitures : but for this purpoſe 
he does then become a dealer. On the true conſtruction of 
this act of parliament, I am of opinion, that Parker, before 
he brought this wine into his cellars, ſhould have complied 
with all the requilites which were intended as checks by the 
act : otherwiſe it would be an inlet to all thoſe frauds againſt 
which the ſtatute meant to guard, and the act itſelf would 
be nugatory. The merchant muſt not only have regular 
permits for all the wine brought into his cellar ; but the act 
intended to impoſe further reſtrictions on him, by requiring 
that the exciſe officer ſhould have notice when the wine is to 
be brought in; otherwiſe the officer could not put into exc» 
cution the checks impoſed by this act, nor guard againſt any 
mcreaſe of the ſtock. But this wine was brought into Par- 
trr's cellars ſeveral months before ſuch notice. Therefore 
on the general view of this act, and the intention of it, it ap- 
pears that this wine was not ſo regularly brought into his 
Hock, as that the officer was bound to grant the permit re- 
quired, recognizing it as part of the ſtocl: of a dealer in wine. 
Thus it ſtands independently of the g ral clauſe of refer- 
ence to the former exciſe laws; but it it were neceſſary to 
call chat in aid of the preſent queſtion, I think that it does 
lucorporate the 6 Geo. 1. c. 12. gucad hoc, into this act of 
parliament ; and that ſtatute (1) enacts, that no fpirits ſhall 
de brought into the merchants' warehouſes till they have 
been duly entered, and notice thereof given to the officers of 
exciſe, But there is no occaſion to h:v2 recourſe to the 
tormer act; for the intention of the legiilature appears ſuffi- 
ciently plain from the act in queſtion. BuLLER, J. The 
rſt queſtion is, What is meant by a dealer in this act of 
pariament? I am of opinion, that according to the true 
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conſtruction of it a buyer is a dealer for this purpoſe. This 
bears no analogy to the caſe of bankrupts within the bank. 
Tupt laws; for there the words of the ſtatutes (1) are, « x 
« perſon who ſceks his living by buying and ſelling;“ there- 
fore to conſtitute a trader within thoſe acts there muſt be 
both a buying and ſelling. But here the words are in the 
disjunCiive, “ deal in or fell ;** and we cannot vary the mean. 
ing of them by conſtruing them to be buying and ſelling ; 
dealing muit mean ſomething which does not include {elling, 
This act of parliament has three claſſes of perſons in view ; 
firſt, thoſe who were traders before the paſſing of the act, on 
whom particular reſtrictions are alded by the fixteenth 
ſection. But this does not fall within that deſcription, 
Sccondly, thoſe who become dealers afterwards, upon 
whom the eighth ſcction attaches. Thurdly, thoſe who 
are not dealers, but who are poſſeſſed of a quantity of win: 
which they wiſh to diſpoſe{ot ; that is provided for by the tenth 
ſection. It is enacted by the eighth ſection that no perſon {hall 
deal in, or fell, any wine without firit taking out a licence ; 
therefore, any perſon who intends to become a dealer mul! 
under this act, take out his licence before he does any act 01 
dealing; and buying is an act of dealing. And here it ap- 
pears, that Parker did not take out his licence before he put- 
chaſed the wine in queſtion. The thirtieth ſection only ap- 
plies to thoſe who are duly licenſed, that is, duly licenſed at 
the time of doing the firſt act of dealing, which is buyiny 
This ſection requires the officer, who grants the permit, to 
certify one of three things; cither that the duty has bee» 
paid; that the wine has been condemned; or that it is part of 
the ſtock of ſome dealer; but that ſtock only relates to tlic 
ſtock of thoſe who were dealers before the paſſing of tl 
act. In that caſe, they have ſome rule to guide them; ſo it 
goods be condemned, the officers cannot miſtake. But in 
the other caſe, it is ſtrange to ſay that the officers ſhall be 
compelled to certify that to be true which they cannot know, 
unleſs the wine were brought in under their inſpection; now 
that they would be enabled to do, if they had notice before it 
was brought in. With regard to the argument which has 
been drawn from the general clauſe of reference, which it 1s 
contended, incorporates the ſtatute of 6 Ges. 1. into this; 3 
far as ſtatutes are in pari materid, they may be taken into 
conſideration together, as to the general proviſions 0! 
the act: but it is not neceſſary to detegmine that point 
in this caſe. GRosz, J. The queſtion is, Whether 
the legiſlature meant, that a dealer ſhould or ſhould not 
be permitted to ſend wine out of his cellars, unleſs it has 
been regularly entered under the inſpection of the exciſe of- 


————— CC — . 


(1) 13 Clia. c. 7. 12 Jac. 1. c. 19. U. 2. 
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cers? I am clearly of opinion, that he has no ſuch right in 
any caſe, There are two claſſes of perſons entitled to per- 
mits under this act; dealers, and thoſe who are not ſo. As 
to the dealers, the thirteenth ſection ſhews in what manner 
permits are to be granted to them, requiring the certiticate of 
the exciſe officer that the duty has been paid. Now, it is 
not poſſible that the officer can certify that fact, unleſs the 
wine be brought in under his inſpection. It has been aſked, 
in the courſe of the argument, at what time a man com- 
mences to be a dealer : | think that, for the purpoſes of this 
act. he muſt be conſidered to be a dealer when he purchaſes 
the wine, and brings it into his cellar; for the act undoubtedly 
means, that the perſon ſhall make his entry before he has the 


wine in his poſſeſſion for the purpoſe of ſale.—Rule diſ- 
charged. 
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ABATEMENT. 


; Ay aQtion of treſpaſs for an 
iajury done to the property of the wife, 
dum ſola, muſt be brought by the huſ- 
band and wife. But if ſuch an action 
be brought by the wife alone, the de- 
fendant muſt plead the coverture in 
abatement, and not in bar. Milner 
et al. v. M lues. Page 325 
2. And if the plaintiff take huſband 
after ſuing out the writ, and before the 
declaration, the defendant cannot give 
her coverture in evidence under the 
general iſſue, but muſt plead it in 
abatement if he wiſh to take advantage 
of it. Morgan v. Painter. 326 
3. An action at law does not abate 
by the plaintiff's becoming a bank- 
rupt; therefore, if after the interlo- 
extory judgment, and awarding the 
writ of enquiry, the plaintiff becomes 
2 bankrupt, and afterwards, in his own 
name, the inquiry is executed, it will 
be good without ſuing out a /cire faciar, 
it the ſuit of the atfignees, Bibbins 
ﬆ al. v. Mantel. 
Vox. II. 


4. So, where between the interlo- 
cutory and final judgment, the plain- 
tiff became a bankrupt, and ſued out 
execution in his cwn name; the Court 
refuſed to ſet aſide the proceedings. 
Waugh v. Aulin. , 203 

g. But if the plaintiff, after judgment 
and a writ of error allowed, become a 
bankrupt, his aflignees cannot ſue out 
a /cire facias in their own names to 
compel an aſſignment of errors, till 
ſome judgment be given : and then it 
muſt be done immediately after fuck 
judgment. Kretebman v. Beyer. 203 


ACT OF BANKRUPTCY. 
See BANKRUPT; alſo the ArrEx- 


DIX. | 
ACTION. 


1. An action of treſpaſs lies at the 
ſuit of a perſon againſt whom a com- 
mithon of bankruptcy has been iſſued 
(he not being an object of the bank- 
rupt laws) againſt the aſſignees under 
the commiſſion ſir taking poſſeſſion of 
his houſe and goods, for the commiſ- 
fion is void and of no avail. Perkin v. 
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2. An action of treſpaſs and falſe 
impriſonment will lie againſt the com- 
miſſioners for committing one ſuſpect- 
ed to detain the effects of a bankrupt, 
for not attending to be examined on 
the firſt ſummons: Dyer v. Miſſing. 80 

3. It will alſo lie againſt the com- 
miſſioners for an illegal exerciſe of their 
diſcretion, in improperly committing 
a bankrupt who has made a ſatisfac- 
tory anſwer. Miller v. Seare. 80 

4. If goods be fold, and a certain 
credit, as for inſtance twelve months, 
be given by the ſeller, he cannot main- 
tain an action until that time be ex- 
pired, Dobſon v. Lockart. 111 

5. Treſpaſs will not lie by the aſſig- 
nees of a bankrupt againſt a ſheriff for 
taking the goods of a bankrupt in ex#- 
cution after an act of bankruptcy, and 
before the iſſuing of the commiſſion; 
notwithſtanding he ſells them after the 
iſſuing of the commiſſion, and after a 
proviſional aſſignment, and notice from 
the proviſional aſſignee not to ſell. 
Smith et al. v. Milles. 179 

6. If the aſhgnees have brought an 
action of trover to recover the value of 
goods belonging to the bankrupt, and 
failed therein, they are thereby barred 
from bringing aſſumpſit for the ſame 
cauſe of action. Hitchin v. Campbell. 

1 

7. The aſſignees cannot —_— 
trover for goods fraudulently ſold, with- 
out proving a demand and refuſal. 
Nixon et al. v. Jenkins. 196 

8. The aſſignees of a bankrupt, in 
aſſumpſit, againſt the vendee of goods, 
ſold by the bankrupt after the com- 
miſſion, need not name themſelves aſ- 
ſignees in the declaration ; but if it 
be on a contract made by the bankrupt 
before the commithon, they mult ſtyle 
themſelves in the declaration to be aſ- 
ſignees. Evans et al. v. Mann. 196 

9. The aſſignees of A. a bankrupt, 
and allo of f. a bankrupt, under ſe- 
parate commiſſions, cannot recover, in 
the ſame action, a jcint debt due from 
the defendant to both the bankrupts, 
and alſo /eparate debts, due to each, And 
if in ſuch an action the jury have aſ- 
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parate counts, the Court will arreſt the 
judgment on thoſe counts, which de- 
mand the debts due to each bankrupt 
ſeparately. Hancock et al. affignees of 
Lomas, and alſo aſſignees of Edenſir v. 
Haywood. 197 
10. The plaintiffs ſued, as aflignees of 
A. and B. and alſo aſſignees ot C. for 
a joint demand due to all the bankrupts, 
and ſuch declaration was held good on 
motion in arreſt of judgment after ver- 
dict. Srreatfield et al. aſſignees ct 
James de Druſina, James Clerk, and 
J. C. Rader, bankrupts, v. Halliday, 
et al. 198 
11. Treſpaſs will lie againſt cuſtom- 
houſe officers for entering a houſe and 
ſearching for ſmuggled goods, if none 
be found. Bruce v. Rawlins, 811. 
Redſhaw v. Brook. 812 

12. No action will lie in the court 
of C. B. to recover coſts ordered to be 
paid by a rule of an inferior court, in 
the courſe of a ſuit there, notwithſtand- 
ing the defendant may not be liable to 
an attachment of the inferior court, by 
being reſident out of its juriſdiction. 
But ſuch an action having been brought, 
the Court ordered the coſts awarded to 
the plaintiff in the inferior court to 
be deducted by the prothonotary from 
thoſe allowed to the defendant in the 
action. Emerſon one, &c. v. Lajhley. 

80. 

See alſo CHURCHW ARDENS, No. 4. 

CusToms and Excise, No. 14, 19. 


ADMINISTRATORS. 


See EXECUTORs and ADMINISTRAs 
TORS. 


ADMITTANCE. 
See Coryuorp. 


| ADULTERY. 


1. The huſband is not liable to an- 
{wer for the contract of the wife, where 
ſhe has committed adultery, Gerte 
v. Hancock, 291 

2. But if the huſband permits the 
wife to remain in his houſe, he will be 
liable to anſwer for her contracts, 
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tery, unleſs the plaintiff knew, or 

ought to have known, the circum- 

ſtances under which the was living. 

Merton v. Faxan. 292 
See Ba RON and Feme. 


AGENT, 


See CoxnTracts. 
ALEHOUSES, 


1, An alehouſe-keeper or inkeeper, 
as ſuch, not liable to the bankrupt laws. 
Saunder ſon v. R vules. 10 

See alſo Exciss, No. 1, 7. 


ALIENS. 


t. A naturalized foreigner is not eli- 
gible into the office of conftable. Rex 
v. Ferdinand de Mierre. 599 

See CosTs, No. 69, 70, 71, 72, 73, 


14 75, 76, 77, 78, 79. 
ALTERATION, 


1. An alteration of the date of a bill 
of exchange, after acceptance, where- 
by the payment may be accelerated, 
avoids the inſtrument ; and no action 
can be afterwards brought upon it, 
even by an innocent holder for a valu- 
able conſideration. Mafter et al v. 
Miller. 377 

See alſo BILILS of EXCHANGE, No. 10. 


ANNUITY. 


1. Where a by-will gave an annui- 
& B. directing that B's receipt onl 
ould be a diſcharge for it, that B. 
it-uld not alienate it, and that if he 
did, it ſhould ceaſe and determine. B. 
became a bankrupt, and his commiſ- 
fioners aſſigned the annuity, with his 
other effe&s, to the aſſignees; held 
that the annuity ceaſed, Dommet v. 
Bedford. 100 
2, An annuity-bond, if forfeited 
before the bankruptcy, ſhould be va- 
lued and proved under the commiſſion ; 
but if not forfeited till after, it cannot 
be ſo proved, and the obligor may be 
taken in execution on a judgment 
thereon. Perkins v. Kempland, et al.212 
3. And the receiving payment of 
the arrears of an annuity-bond, after 
the forfeiture has once taken place, will 
not be a waiver of the forfeiture. 


Willie v. Wilkes, 313] 


4. A bond for payment of an an- 
nuity for a term of years, is within the 
ſtatute 7 Geo. 1. c. 31. and may be 
proved under the commiſſion z and fo 
are all bonds, bills, notes, and other 
perſonal ſecurities, payable at a future 
day certain, though not given by the 
bankrupt for goods ſold and delivered 
to him in the courſe of his trade. Par- 
tiſon v. Bankes. 215 

5. On an ingiftment on the an- 
nuity-at 17 Geo. 3. c. 26. 1. 7. for 
taking more than 10s. in the 100/, 
for brokerage, &c. it is not neceſſary 
to prove that the defendant took the 
exact ſum laid in the indictment, 
though it be not laid under a viz. and 
on the trial of ſuch an indictment it 
muſt be left to the jury to conſider 
whether the exceſs above 10s. in the 
tool. were really taken as a fair charge 
for drawing the writings, &c. or whe» 
ther it were not ſo taken as a device to 
avoid the ſtatute. The King v. Gill. 
ham. 487 


APPRENTICES, 


1. A by-law made by a company, in a 
corporation, in ceſtraint of trade, ſuch 
as to reſtrain the number of appren- 
tices to be taken by any of the mem- 
bers, is void. The King v. the Coopers 
Company. 597 

APPROVEMENT, 


1. The lord has no right under the ſta- 
tute of Merton, to encloſe and approve 
the waſtes of a manor where the tens 
ants of the manor have a right to dig 
gravel on the waſte, or take eſtovers 
there. Duberley v. Page. 569 


may incloſe and approve part of a com- 
mon againſt tenants having common 
of paſture, notwithſtanding they have 
alſo ſome other right on the common, 
as a right to dig ſand, &c. if he leave 
ſufficient common of paſture, S 
pear v. Poppin. 570 

3. If there be a cuſtom for the com- 
moner to incloſe, and any of them do, 
by virtue of ſuch cuſtom, incloſe, the 
land remaining unincloſed is thereby 


freed and diſcharged from ſuch perſon's 
313 former 


2. The lord of a manor, or his grantee, 
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former right of common therein. How 
v. Strodf. | 577 

4. If the lord of the manor plant 
trees on a common, a commoner has 
no right to abate them. MKirby et al. 


v. Sadgrove. 579 
ASSAULT. 
See Cusrous and ExcisE, No, 2. 
ASSIGNMENT. 


1. An original ſubſcriber to a canal 
navigation, is not liable for any call 
made by the committee after he has 
aſſigned his ſhare. The Huddersfield 
Canal Company v. Buckley, 52 
2. An aflignment of goods at ſea, 
as a collateral ſecurity for a debt, an1 
a ſubſequent indorſement of a bil! of 
lading, are good as againſt the allig- 
nees of the aflignor, who committed 
an act of bankruptcy between the 
alignment of the goods and the in- 
dorſement of the bill of lading. Lem- 
priere et al. Assignces of Se v. Paſley. 


c. 60. ſ. 17. enacts, that a bill of ſale 
of a ſhip ſhall be abſolutely void, unless 
the certificate of the regiſtry be truly 
and accurately inſerted therein, @ mere 
clerical miſtake will not vitiate it. 
Rollefton et al. v. Smith, 

See alſo BANKRUPT. 


ASSUMPSIT. 


1. Aſſumpſit will lie for a creditor's 
ſhare, under an order of commil- 
foners of bankrupt for a dividend, 
Hrotun et al. Executors of Gravatt v. 
Lullen. 223 

See BAXKRUPT, No. 68. 


ATTACHMENT. 
See CosTs, No. 62. 
ATTACHMENT, FOREIGN. 
T, If, after the aſſignment of a 
bankrupt's eſtate, a creditor, knowinz 
it, and reſiding in England, attach the 


money of the bankrupt abroad, the 
aſſignees may recover it in an action 


83 | for money received to their ute. Hun- 


3. A delivery of the grand bill of 
ſale of a ſhip at ſea, on the mortgage 
of the ſhip, is equivalent to a delivery 
of the ſhip itſelf; and if the mortgagee 
take pc heſſion on her arrival, he may 
maintain trover againſt the aſſignees 
of the rr ortgugor if they take the ſhip 
from him, notwithſtanding he has 
made no demand either on the bank- 
rupt or his a{hgnees. Atkinſon v. 
Maling et al. Assignees of Burn. 89 

4. An abſolute bill of ſale of a ſhip 
then at ſea is void by 26 Geo, 3. c. 60. 
ſ. 17. unleſs the certificate of the re- 
giſtry be recited therein; although 
the vendee give at the ſame time an 
undertaking to reſtore the ſhip on a 
future day, on payment of a certain 
ſum, advanced by him on the credit 
of this ſecurity. And though the 
vendee had alſo the grand bill of fale, 
and had taken poileſſion of the ſhip 
immediately on her arrival, it was 
held that he could not retain the ſhip, 
as having a lien on her, againſt the 
aſſignees of the vendor, who became a 
bankrupt after this transfer of the ſhip. 
Rollefton et al. v. Hibbert et al. 91 

6. But notwithitanding the 26 Ges. 3. 


ter et al. v. Potts. 161 

2. So if after an act of bankruptcy 
committed, but before an athgnment, 
a creditor of the bankrupt makes an 
athdavit of debt in England, by vutue 
of which he attaches, and receives, 
after the aſſignment, money due to 
the bankrupt in the Weſt-Indies, the 
aſſignees may recover the money in an 
action for money had and received, 
Sill et al. v. Worſwick. 165 

3. So alſo, if after a commiſſion ot 
bankrupt has in fact iſſued, a creditor 
attaches, in the names of himſelf and 
his partners, a debt due to the bank- 
rupt in a foreign country, by legal 
proceſs ; and obtains payment of it, 
under the judgment of a court of juſ- 
tice of that country; the aſhgnees 
have a right to recover the money 10 
received, in an action for money hal 
and received to the uſe of the aſſignecs. 
Philips et al. v. Hunter. 172 

4. But if the perſon, in whoſe hands 
the money is attached, be ſued by the 
allignees for the ſame, the court will, 
on application to them for that put: 
poſe, put off the trial till the party 
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having been attached in his hands. 

Le Chevalier, Auignee of Dormer v. 

Lynch et al. 178 
ATTORNEY. 

5. An attorney is not liable to pay 
the coſts of taxing his bill, under the 
ſtat. 2 Geo. 2. c. 23. 1. 23. where the 
deduction of one ſixth is occaſioned, 
not by the particular item; being taxed, 
but by a whole branch of it being diſ- 
allowed. White one, Sc. v. Milner. 

784 
AUTHORS. 

1. Two penalties may be incurred 
on the ſame day, on the 12 Geo. 2. c 
36. for ſelling books originally written 
and publiſhed here, and afterwards 
reprinted in any other country, and 
imported into this, if the acts of ſale 
be diſtinct. Brooke qui tam v. Mili” en 

650 

2, But acting a piece on the ſtage is 
not a publication of an author's work. 
Coleman v. N atben. Ibid 


AWARD. See Cosrs. 


BAIL. 


1. If huſband and wife be rendered 
after judgment in diſcharge of bail, 
the wife may be diicharged out of cul- 
tody upon motion. Roberts v. Andrews, 
et ux. | 306 

2. On ſhewing cauſe againſt a rule 
to diſenarge the defendant out of 
cuſtody on filing common bail, on 
the ground that the was a feme covert, 
that fact being poſitively ſworn to on 
one fide, and not contradicted by the 
other. The rule was made abſolute. 
Waters v. Smith. Ihid 

3. Non et inventus having been re- 
turned, to a writ ſued out againſt 
both the defendants, as to the hul- 
band; the defendant's wife was ar- 
reſted ; and ſhe afterwards obtained 
a rule and was diſcharged. Edwaras 
v. Rourke and Wife. Ibid 

4. So, where the defendant had 
been arreſted and holden to bail, for 
penalties to the amount of 200 J. in- 
curred by inſuring tickets in the lot- 
tery. The Court diſcharged her on 
the ground of her being a married 
woman, Pritchett v. Rachel Croſs, 307 


$5. But the Court will not diſcharge 
a feme covert on common appearance, 
unleſs the coverture be open and noto- 
rious, Pearſor v. Mary Meadon 307 

6. Neither vl the Court diſcharge 
a woman under arreſt on common 
bail, as being married, if ſhe obtained 
credit pretending the was ſingle. 
Partridge v. Clar. e. zog 

See allo Bax K RU T, No. 110, 117, 
118. CoMMITMENT, No. 4. Cus- 
ro us and Excisk, No, 12. 


BANKER. 

1. A banker is not juſtified in pay- 
ing the drafts of a perfon who has placed 
money in his hands, after he has notice of 
an att o bankruptcy committed by him. 
Her non et al. v. Hankey et al. 157 

2. But when the athgnees have re- 
covered the money from the bank- 
rupt's banker, they cannot recover 
the ſame ſum from the creditoz, though 
he received it after notice of the bank- 
ruptcy. Fernon et al. v. Hane. 160 

3. If a bill or note is made payable at 
a hanker's, it is ſutſicient to preſent 
it for payment at the banker's, and 
notice of non-payment ſent by the poſt 
is ſufficient.  Saunderſon et al. v. Judge. 

408 

See alſo BaxkxrueT, No. 55. 

BiLLs of ExCHEQUER, No. 56. 


BANKRUPT. 
What Perſons may become Bankrupt. 
t. A feme covert who is a ſole 
trader, and carries on a ſeparate trade 
within the city of London, according 
to the cuſtom of the ſaid city, is liable 
to a commithon of bankruptcy. Lave 


v. Phillips. I 


of the acts concerning bankrupts. 
Daley v. Smith. 3 

3. A brickmaker may be a bank- 
rupt. Port v. Turto:, Well: v. Parier, 4 
4. Any perſon trading to England, 
whether native, denizen, or alien, 
though never reſident as a trader in 
England, may be a bankrupt, if he 
comes over here occaſionally, and dur- 
ing his occaſional reiidence commits 
the act of bankruptcy. Alexander v. 
Vaughan. 


8 
$5. Neither 


2. A butcher is within the meaning 


* 
„ 
, 
: 
| 
: 
: 
z 
* 


854 
53. Neither a victualler nor an inn- 
keeper, merely as ſuch, is within the 
bankrupt laws. Saunder/on v. Rowles. 10 
6. To decide whether a trader is 
within the bankrupt laws, it was for- 
merly held to be material to confider 
the extent of his trading. Buſcall v. 
Hog g. 11 
7. But in ſubſequent caſes it has 
been held that the extent of the deal- 
ing is not material; and that it is 
ſufficient to ſubject the party to the 
bankrupt laws if he ſells with a view 
to profit, although the extent of his 
ealings and the profits ariſing there- 
from may be very inconſiderable. Pat- 
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from his dwelling-houſe, it is not alone 
ſufficient that a creditor ſhould be 
thereby delayed, but the departure 


muſt alſo have been with that intent. 


Fowler v. Padget. 21 


14. And a declaration by a bankrupt * 
of his motives for abſenting himſelf 


from home, made at the time, is evi- 
dence in order to prove the act of 
bankruptcy. Bateman et al. A/ gte, 
of Heward v. Bailey. 32 

15. A fraudulent difpoſition of 2 
trader's property is void againſt his 
creditors ; and if it is done by de-d, 
it is by force of the ſtatute an act of 
bankruptcy. Devon v. Watts, 23. He,. 


nan v. Vaughan. Bartholomew v. Sher-|/ells v. Simpſon, 24. Butcher v. Eaſis, :; 


Iood, 12 
8. Neither the ewner nor farmer of 
an intereſt in land, by buying and ſell- 
ing the ſame, or the profits thereof, 
are liable to the bankrupt laws. Port 
v. Turton. 13 
9. Alſo drawing bills of exchange 
for a particular pu poſe will not ren- 
der a man liable to the bankrupt laws. 
Han ey v. Jones. 1 5 
10. Treſpaſs lies at the ſuit of a per- 
ſon againſt whom a commiſſion of 
bankruptcy has been ifſued (he not 
being an object of the bankrupt laws), 
againſt the aſſiguces under the com- 
miſſion for taking poſſeſſion of his houſe 
and goods ; for the commiſſion is void, 
and of no avail. Perkin v. Proctor aud 
Green, 17 
AA of Bankruptcy. 
11. If a trader be denied in the 
morning, by expreſs order, to the 
holder of a bill which is due, it is a 
complete act of bankruptcy, though 
he afterwards pay the bill, according 
to the cuſtom of merchants, beſore five 
o'clock in the afternoon of the ſame 
day. Colkett et al. Afignees of Falch v. 
Freemen et al. 1 
12. And in order to conſtitute an 
act of bankruptcy the debtor mf be 
&enicd to a creditor, with intent to de- 
fraud or hinder that creditor : * keep- 
ing houſe” with that intent is not 
alone ſufhcient. Garret et al. A/ignees 
of Moule v. Moule. 21 
13. In order to conſtitute an act of 


bankruptcy by a trader, in departing | 


16. And though a trader do not 
aſſign the whole of his effects, it will he 
an act of bankruptcy, if the exception 


of a part is colourable. Law v. She. 
ner, 26, Compton v. Bedford, Ibid. 
Hooper v. Smith, 27 


17. An atlignment of part, in con- 
templation of bankruptcy, is fraudu- 
lent. Linton v. Barlett. 2 

18, But a fraudulent judgment and 
execution, though void againſt cre- 
ditors, is not in itſelf an act of bank- 
ruptcy. Clavey et al. v. Haley. 16id, 

19. An aſſignment of all his effects, 
in truſt for creditors, in certain pro- 
portions, executed by a bankrupt, 
while refident in India, is not an act 
of bankruptcy within the meaning of 
the bankrupt laws. Neither is ſuch 
aſſignment fraudulent and void in 
itſelf, being intended honeſtly at the 
time, and aſſented to by the generality 
of the creditors. Inglis v. Grant, 39 

20. And the parties who are privies 
and aflent to a deed of aſſignment can- 
not ſet it up as an act of bankruptcy, 
hamford v. Baron. zi 

21. And the examination of the 


8 | defendant before the commiſſioners, in 


which he admitted that the bankrupt 
executed a deed to him, is ſutficient 
evidence to prove the execution therev!, 
and ſuperſedes the neceſſity of calling 
the ſubſcribing witneſs. Hotoles et al. 


Af. of James v. Langworthy. 34 
22. The depoſitions of the act of 
bankruptcy when recorded according 


to 5 Ces. 2. c. 30. 1, 41. are evidence, it 
an 
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m action at law, to prove the preciſe 
time when the act of bankruptcy was 
committed, if ſpecified therein. anon 
r. Will/on. 3 
23. It a trader become a bankrupt 
by lying in priſon two months after 
an arreſt, the act of bankruptcy ſhall 
relate to the time of the firſt arreſt. 
King v. Leith. 36 
24. But the Court will not aſſiſt 
upon motion the relation of an act of 
bankruptcy. Clarke v. Ryall. 37 
See alſo the ArrENDIx. 


Commiſſion, : 


26. There were three petitioning 
creditors, one to the amount of 1617. ; 
but the whole debt proved, did not 
amount to 2001. Query, Whether 
ſufficient ? Smith et al. v. Mille. 66 

26. A ſecond commiſſion againſt a 
bankrupt, pending a former one, 
under which he has not obtained his 
certificate, is void, Martin v, O'Hara, 

6 

27. A debt at law, rnb 
the ſtatute of limitations incurred, 
vill ſupport a commiſſion, Quantoct 
et al. v. England. Ibid. 

28, If a creditor to the amount of 


102], and upwards, take a bill drawn | 


by his debtor for 207. on a third per- 
lon, who has not then, nor after- 
wards, any effects of the drawer in 
bis hands; and the bill, when due, is 
diſhonoured, the creditor's demand 
du ihe bill is not diſcharged ; although 
ne may have neglected to give notice 
of its being diſhonoured ; and he may 
ſue out a commiſhon of bankrupt 
igainlt the debtor ; and bis debt will 
lupport it. Bickerdike et al. v. Boll- 
Ban, 62 

29. A debt contracted before a man 
enters into trade, may be the ground 
of a petition for a commiſſion of 
bankruptcy. Butcher et al. v. Eaſto. 69 

zo. The indorſce of a note, after the 
K of bankruptcy, may be the peti- 
boning creditor. Anonymons. 70 
31. Although the petitioning cre- 
litor's debt was not, at the time of 
the act of bankruptcy, 100l. yet if it 
be increaſed to that ſum by a promiſ- 
bry note of the bankrupt's, due at 


that time, being indorſed to him be- 
tore the petition, it will be a debt 
ſufficient to ſupport the commiſſion. 


5 | Glaifter v. Heer, 20 


32. A creditor of a bankrupt to the 
amount of 112/. previous to the 
bankruptcy receiving Fol. after no- 
tice of an act of hankruptcy, is not 
thereby precluded from ſuing out a 
commiſſion of bankrupt. Mann et al. 
v. Shepherd. 70 

33- The hankrupt is not a compe- 
tent witneſs to prove his own peti- 
tioning creditor's debt. Chapman et 
al. To. Gardner. 71 

34. Where a commiſſion of bank- 
rupt is taken out fraudulently or 
maliciouſy, the Chancellor may, 
under ſtatute 5 Geo. 2. c. 30. order a 
ſpecific ſum, by way of damages, to 
be paid by the petitioning creditor to 
the bankrupt, or aſſigu the bond 
given by tͤe former, and enable the 
latter to recover the whole penalty of 


the bond. And the alignment of. 


the bond by the chancellor is con- 
clufive evidence of the fraud or ma- 
lice in an action brought on ſuch 
bond. Smith v. Broombead. 7t 
35. Aſlignees muſt prove the peti- 
tioning creditor's debt by the ſame 
evidence which muſt be produced in 
an action againſt the bankrupt, .45- 
bat et al. v. Plumbe. 72 
See alſo the Ar PEN DIx. 


Commiſſioners, Power of. 


36. A bankrupt not anſwering a 
queſtion reſpeRing the diſpoſition of 
his eſtate and effects to the ſatiafac- 
tion of the commiſhoners, is a good 
cauſe of commitment by them. Ae 
v. Perrot. 2 

37. A general anſwer to a particular 
queſtion, by a bankrupt under exa- 
mination, will not be ſufficient. Lang- 
horn's caſe. 77 

38. And if upon the examination of 
a bankrupt, touching the diſpoſition 
of his property, he ſwear to an ac- 
count of the ſame, which appears to 
be incredible, the commiſſioners may 
commit him to priſon, Ex parte 
Now!/an. -7 

39. But the commiſſioners have no 

authority 


| 
| 


Lempriere et al. v Paſtey. 
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authority to commit one ſuſpected to 
detain effets of the bankrupt, for 
not attending to he examined, on the 
firſt ſummons. Dyer v. Miſing. 80 

40. Treſpaſs and falſe impriſon- 
ment lies againſt commiſſioners of 
bankrupts, for an illegal exerciſe of 
their diſcretion, in improperly com- 
mitting a bankrupt who has made a 
ſatisfactory anſwer. Miller v. Seare. 
et al. 80 


Aſſgnment. 


41. An aſſignment of goods at ſea 
as a coliate al ſecurity for a debt, 
and a ſubſequent indorſement of a 
bill of Jading, are good as againſt the 
aſſignees of the aſſignor, who com- 
mitted an act of bankruptcy between 
the aſſignment of the goods and the 
indorſement of the bill of Jading 


leſs the certificate of the regiſtry 5 
truly and accurately inſerted therein, 
a mere clerical miſtaie will not vitiate 
it. Kolleſten et al. v. Smith. 94 

45. If a leaſe contain a proviſo that 
the landlord ſhall re-enter on the 
tenant's committing any act of bank- 
ruptcy, whereon a commiſſion ſhall 
iſſue, and the tenant does become 
bankrupt, his aſſignees are not in- 
titled to hold the premiſes againſt the 
landlord. Roe on the demiſe of Hunts 
v. Galliers. 97 

46. So where A. by will gave an 
annuity to B. directing that B's re- 
ceipt only ſhould be a diſcharge for 
it, that B. ſhould not alienate it, and 
that if he did, it ſhould ceaſe and de- 
termine: R. became a bankrupt, and 
his commiſſioners aſſigned the an- 
nuity, with his other effects, to ihe 
aſhgnees ; it was held, that the an 
nuity ceaſed. Dommet et al. v. Le: 


83 
42. A delivery of the grand bill of fr and Woodham. 190 


ſale of a ſhip at ſea, on the mortgage 
of the ſhip, is equivalent toa delivery 
of the ſhip itſelf ; and if the mort- 
gagee take poſſeſſion on her arrival, 
he may maintain trover againſt the 
aſſignees of the mortgagor if they 
take the ſhip from him, notwith- 
ſtanding he has made no demand 
either on the bankrupt or his aſ- 
fignees. Atkinſon v. Maling, 89 

43. An abſolute bill of fale of a 
ſhip then at ſea is void by 26 Geo, 3. 
c. 60. ſ. 17, unleſs the certificate of 
the regiſtry be recited therein ; al- 
though the vendee give at the ſame 
time an undertaking to reſtore the 
ſhip on a future day, on payment of 
a certain ſum, advanced by him on 
the credit of this ſecurity. And 
though the vendee had alſo the grand 
bill of ſale, and had taken poſſeſſion 
of the ſhip immediately on her ar- 
rival, it was held that he could not 
retain the ſhip, as having a lien on 
her, againſt the aſſignees of the ven- 
dor, who became a bankrupt after 
this transfer of the ſhip. Rollefon v. 
Hibbert. 91 

44. But notwithſtanding the 26 Geo. 
3. c. 60. 1. 17. enacts, that a bill of ſale 


47. The ſtatutes of bankrupts do 
not extend to effects which the bank- 
rupt may have in auter droit; there- 
fore, if an executor becomes bank- 
rupt, the commiſſioners cannot ſeize 
the ſpecific effects of his teſtator ; not 
even in money, which ſpecifically can 
be diſtinguiſhed and aſcertained to 
belong to ſuch teſtator, and not to the 
bankrupt. Howard v. Jemmet. 102 

48. So a debt due to a bankrupt, a: 
truſtee for another, does not pats 
under the aſſignment of his effects by 
his commiſſioners. Winch v. Keriy. 

102 

49. If one of two partners become 
bankrupt, the ſolvent partner may, 
if for à valuable conſideration and 
without fraud, diſpoſe of the partner- 
ſhip effects; and it he afterwards fal, 
the aſſignees, under a joint commil- 
fon againſt both, cannot maintain 
trover againſt the bond fide vendee 0 
ſuch partnerſhip effects. Fox et il. 
v. Hanbury et al. 103 

50. If a trader, after committing al 
act of bankruptcy, take a fhop, and 
agree to pay half a year's rent in ad- 
vance, where, by the cuſtom of the 
country, half a year's rent becomes 


of a ſhip ſhall be abſolutely void, yn+ 
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enters, the landlord, after an aſſign- 
ment under the commiſſion, and be- 
ſore the year expired, may diſtrain 
the goods on the premiſes for half a 
year's rent ; or if he buy the tenant's 
yoods at the ſale under the commiſ- 
fon, he may retain the amount of the 
year's rent, Fuckley, Aſſig. of Edam. 
Buckley, : Banirupt. v. T aylor. 106 
51. And the fiatutes of ſet-off ex- 
tend to aſſignees under a commiſhon 
of bankruptcy. Rzidout et al. Affgnees 
V. 4 rough, 107 
52. A broker, with a commiſſion 
del credere, may ſet off, under the 
general iJue, a loſs upon a policy hap- 
pening before a bankruptcy, to an 
action by the aſſignees of the bank- 
rupt, for premiums upon various 
policies underwritten by him, and 
for which he has debited the broker. 
Grove et al. Affgnees of Liotard v. Du- 
bots, 108 
$3. Alſo a creditor may, on the 
event of his debtor becoming a bank- 
rupt, retain money come to his hands, 
where mutual credit has been given ; 
though his debt is not payable till a 
future day, and ſuch retainer is con- 
trary to the agreement between the 
parties. Athinſon et al. v. Elliot. 111 
54. If a trader become a bankrupt, 
deing under acceptances to a large 
amount, in favour of another; and 
that perſon, in whoſe favour the bills 
have been accepted (not m——_ of 
the bankruptcy) ſend a parcel of 
goods, for the ſpecific purpoſe of 
enabling the bankrupt to diſcharge 
the acceptances, which parcel is taken 
by the aſſignees; the perſon who ſo 
lent ſuch goods having paid the bank- 
rupt's acceptances, may recover back 
the goods ſo ſent after the bankruptcy; 
on the ground that they were ſent for 
the particular purpoſe of paying thoſe 
ceptances, and that, as that purpoſe 
was not anſwered, the property in 
tie goods, &c. remained in him. 
Toie v. Hollingwworth et al. A Ag ners of 
Daniel, 112 
55. Alſo hills remitted to a fac- 
'or or banker, waoile unpaid, are 
n the nature of goods unfold ; and 
il the factor becomes bankrupt, muſt 
Vor. II. 
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be returned to the principal, ſubject 
to ſuch lien as the factor may have 
thereon. Zinct v. Waller, 125 
56. If a bankrupt, after his certifi- 
cate, and who trades again for him- 
ſelf, is left for ſeveral years in poſſeſ- 
don of his houſe, houſhold-goods, 
and furniture, in order to aſliſt in 
ſettling the affairs of the bankrupt's 
eſtate, the aſſignees repeatedly ſtatin 
the goods, &c. in their accounts wit 
the creditors as part of the eſtate, ſuch 
poſſeſſion does not veſt the goods in 
aſſignees under a ſecond commiſſion. 
Halter et al. A. of Bean, v. Burnell et 
al. Sheriff of Middleſex . 126 
57. If a woman, before marriage, 
with the conſent of her intended huſ- 
band, conveys all her ſtock in trade 
and furniture to truſtees. to enable 
her to carry on her buſineſs ſepa- 
rately : and if the huſband do not in- 
termeddle with them, and there be 
no fraud, ſuch effects (though fluctu- 
ating) are not liable to his debts. 
Farman v. Woolloton et al. Affpnees 
Dovey, a Bankrupt. * 42 
58. If a perſon, ſubject to the pay- 
ment of exciſe duties, who is in ar- 
rear for the ſingle duties, becomes a 
bankrupt, and is convicted after the 
aſſignment of his effects, the double 
duties are a lien upon the exciſeable 
commodities, utenſils, ànd materials, 
in the hands of his aſſignees; and the 
commiſſioners or magiſtrates may au- 
thoriſe the penalty to be levied upon 
all ſuch commodities, and all the ma- 
terials, preparations, utenſils and veſ- 
ſels for making thereof, in the cuſfody 
of the bankrupt, or any perſon or per ſons 
in truſt for him, Stracey et al. v. Hulſe 
et al. 12 
59. But if the warrant be iſſued to 
levy the penalty on the goods of the 
bankrupt generally, it will be bad, and 
cannot juſtify the ſeizure of goods in 
the hands of the aſſignees. Auftin 
v. Whitehead et al. 130 
60. The enacting part of the ſta- 
tute 21 Jac. 1. c. 19, ſ. 11. is not re- 
ſtrained by the preamble ; but it ex- 
tends to the goods of a third perſon, 
left in the hands of a trader, who 


* See alſo the APPENDIX. 
3K afterwards 


* 
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afterwards becomes bankrupt, if he 
has been permitted to be in the poſlet- 
ſion thereof, and to fell the ſame as 
his own ; as well as thoſe which were 
originally the bankrupt's property; 
for if the ſtatute meant to compre- 
hend nothing more than is contained 
in the preamble, it means nothing at 
all: becauſe, even before the ſtatute, 
if a man had conveyed his own 
goods to a third perſon, and had kept 
the poſſeſſion, ſuch poſſeſſion would 
have been void, as being fraudulent, 
according to the doctrine in 7wwyne's 
caſe (3 Kep. $1) : at the ſame time 
the ſtatute does not extend to all poſ- 
ſible caſes, where one man has an- 
other man's goods in his poſſcthon : 
as for inſtance, it does not extend 
to the caſe of factors or goldſmiths, 
who have the poſſeſſion of other 


men's gocds merely as truſtees, or 


under a bare authority, to ſell for the 


of part of a trader's goods only, to a 
particular creditor, or any other con 
trivance not in the courſe of trade, but 
calculated to give a fraudulent prefer. 
ence, 1s void, though the delivery of 
the goods to ſuch creditor, and hi: 
aſſent to the tranſaction be complete 
before the act of bankruptcy. Ru 
et al. v. Cooper. 142 

65. But if a bankrupt give a pre- 
terence to a creditor, under the age. 
benſion of legal proceſs, however ground- 
leſs ſuch apprehenſion is, it is bind. 
ing. Thompſen et al, v. Freeman, 145. 
Coffer et al. v. Gough, 146 

66. So if a creditor, knowing his 
debtor to be in diſtreſſed circum- 
ſtances, and not able to pay his debt, 
applies to him ſome time before his 
bankruptcy for a ſecurity, and take 
part of his ſtock in trade 2 that pur- 
poſe; this is not an undue preference. 
Smith v. Payne 146 


uſe of their principal: the goods muſt 
in fa be ſuch as the jarty ſuffers the 
trader to ſell as his own. Mace v. 
Cadell. 130 

61. But, where a bankrupt is in 
poſſeſſion of the goods of another, 
bond fide with the conſent of the 
owner at the time of the bankruptcy, 


for a ſpecific purpoſe, beyond which he 


has not the right of diſpoſition or al- 
teration, that is not ſuch a poſſcſhon 
as intitles the aſſignees to recover the 
value of them under the 21 Fac. 1. 
c. 19. ſ. 11. Collins v. Forbes. 131 

62. But where it is clear that the 


bankrupt has not only the poſſeſſion, 


but the order and diſpoſition of the 
effects of a third perſon, ſuch a poſ- 
ſeſſion falls within the ſtathte 21 Jac. 
I. c. 19. ſ. 11. Gordon et al. 4/- 
fignees of Cameron et al. v. The Eaſft- 
India Company. 133 

63. Property delivered by a Trader to 
a Creditor, in contemplation of han- 
ruptcy. and in order to give ſuch Creditor 
an undue preference, is fraudulent, and 
the value may be recovered back by the 
Aſgnees. age v. Rollefton, 136. Al- 
ac. aon, et al v. Temple. Harman et al. 
. # ier. 1 38 

64. So alſo a pretended ſale, though 


67. But where a ſale of goods has 
been completed by actual delivery to 
the buyer, v afterwards becomes in- 
ſolvent before they are paid for, be can- 
not reſcind the contract and return 
the goods, with the conſent of the 
ſeller, ſo as to give the {eller a pre- 
ference to his other creditors. Fare: 
v. Freeland, 147. Salte et al. v. Fil: 
150 

68. If a bankrupt, on the eve 9! 
his bankruptcy, fraudulently deliver 
goods to one of his creditors, the al- 
ſignees may diſaffirm the contract, 
and recover the value of the goods in 
trover : but if they bring alſumplit, 
they affirm the contract, and then the die- 
ditor may ſet off his debt. Smith et 
al. v. Hod/on. 151 
69. A fraudulent purchaſe of goods 
from a perſon in inſolvent circum- 
ſtances, by a creditor who has knov- 
ledge thereof, to ſave himſelf and 
cheat the other creditors, of whom 
the inſolvent has bought ſuch goods 
upon credit, is void. Martin et al v. 
Perwtreſs and Robarts. 153 
70. The aſſignees of a bankrupt mai 
maintain an a tion of trover again" 
the maſter of a ſhip, to recover the 
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may ſtand indebted to him for wages, 
#ores, and repairs ; for the maſter has 
no lien upon the ſhip. Vilbins et al. 
v. Carmichael. 155 

71. One of three partners in a 
ſhip and cargo, the coſt and outfit of 


which was 4,681. paid only 41c!. in 
part of his third ſhare, and gave his 
notes for the remainder ; but before 
they became due, was declared a bank 
rupt: held that the partners could 
not, by voluntarily diſcharging the 
notes, ſtand in his place, for any 
ſhare of the profits: but that the aſ- 
ſignees were entitled to and might re- 
cover a full third, both of the profits 
of the adventure, and the value of the 
ſhip. Smith et al. v. De Silo: et al. 157 

72. A banker is not juſtified in 
paying the drafts of a perſon avho has 
placed money in his hands, after he has 
notice of an act of bankruptcy committed 
by him. Vernon et al. v. Hanks et 
al, 157 

73. But when the aſſignees have 
recovered the money from the bank- 
rupt's banker, they cannot recover 
the ſame ſum from the creditor, 
though he received it after notice of 
the bankruptcy. Vernon et al. v. 

anſon. 180 

74. If, after the aſſignment of a 
bankrupt's eſtate, a creditor knowing 
it, and reſiding in England, attach 
the money of the bankrupt abroad, 
the aſhgnees may recover it in an 
ation for money received to their uſe, 


Hunter et al. v. Potts. 161 pa 


75. So if, after an act of bank- 
ruptcy committed, but before an aſ- 
lignment, a creditor of the bankrupt 
makes an affidavit of debt in England, 
by virtue of which he attaches, and 
receives, after the aſſignment, money 
due to the bankrupt in the Weſt- 
Indies, the aſſignees may recover the 
money in an action for money had 
and received. Sill et al. v. Verſvuicł. 

16 

76. So alſo, if after a 3 
of bankrupt has in fact iſſued, a cre- 
ditor attaches, in the names of him- 
elf and his partners, a debt due to 


the bankrupt in a foreign — 
dy legal proceſs; and obtains payment 


of it, under the judgment of a court 
of juſtice of that country; the af. 
ſignees have a right to recover the 
money ſo received, in an action for 
money had and received to the uſe of 
the aſſignees. Phillips et al. v. Hunter 
et al. in Ex. Ch. in Error, 172 
77. But if the perſon, in whoſe 
hands the money is attached, be ſued 
by the aſſignees for the ſame, the 
Court will, on application to them 
for that purpoſe, put off the trial till 
the party is able to procure evidence 
of the debt's having been attached in 
his hands. Le Chevalier, Atlignee of 
Dormer, v. Lynch et al. 178 
78. Treſpaſs will not lie by the 
aſſignees of a bankrupt againſt a 
ſheriff for taking the goods of a hank- 
rupt in execution after an act of 
bankruptcy, and before the iſſuing of 
the commiſſion ; notwithſtanding he 
ſell; them after the iſſuing of the 
commiſſion, and after a proviſional 
aſſignment, and notice from the pro- 
viſional aſſignee not to ſell. Smith et 
al. v. Millet. 179 
79. It the payee of a bill of ex- 
change give time to the acceptor, on 
condition that he ſhall allow intereſt, 
and afterwards the acceptor diſcharge 
the bill, Having in the mean time com- 
mitted an act of bankruptcy, this is not 
ſuch a payment, in the ordinary 
courſe of trade, as is protected by the 
19 Geo. 2. c. 32. and the aſſignees 
may recover the money from the 
yer. Vernon et al. v. Hall. 181 
80. Money paid by a trader, after 
a ſecret act of bankruptcy, to a ca- 
rier, for the carriage of goods, may 
be recovered back in aun, by the 
aſſignees of the bankrupt. Bradley et 
al. v. Clark. Ibid. 
81. A. having recovered a verdict 
for a certain ſum of money againſt B., 
E. commits an act of bankruptcy. 
Afterwards 4. having had no notice of 
the bankruptcy, gives time to B. and, 
inſtead of entering up judgment and 
ſuing out execution, takes a bill drawn 
by B. on C. at a diſtant period, for 
the amount of the ſum recovered : 
this is not a payment protected by 
the ſtatute 19 Geo, 3. c. 32 A. 
3 K 2 therefore 
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therefore is liable to refund the money thereby barred from bringing aſſump. 
received for the bill to the aſſignees of | fit for the ſame cauſe of action. 


B. Pinkerton et al. v. Marſhal. 183 

82. The aſſignees of a bankrupt 
may recover from the winner, money 
loſt by the bankrupt before his bank- 
ruptcy at play, in an action of debt 
on the ſtat. 9 Anne, c. 14. Brandon 
et al. v. Pate. 184 

83. A right of action to recover 
real property, is ſuch an intereſt as 
will paſs, by the aſſignment of the 
commiſhoners, to the aſſignees of the 
bankrupt. Smith et al. v. Coffin. 18 5 

84. By the ſtat. 1 Zac, 1. c. 15. ſ. 11 
and 12. and 5 Geo. 2. c. 30. 1. 29. 
after any perſon has been convicted 


Hitchin v. Campbell. 193 

88. The aflignees cannot maintain 
trover for goods fraudulently ſold, 
without proving a demand and re- 
fuſal. Axon et al. v. Jen ins. 196 

89. In an action of trover tor 
goods, by the aſſignees of the bank- 
rupt ; and the queſtion being, Wie- 
ther they were or were not ſold ? the 
defendant may have leave to inſect 
the bankrupt's ſale-books, MH bitter 
et al. v. Caxalet. lbid. 

90. The aſſignees of a bankrupt, 
in aſſumpſit, againſt the vendce of 
gdods, fold by the bankrupt after the 


on an indictment, for falſely ſwearing | commiſſion, need not name them. 
to a debt under a commiſſion of | ſelves aflignees in the declaration: 


bankrupt (on which indictment, he 
is to ſuffer the puniſhment jufficted 
by the ſeveral ſtatutes againſt per- 
jury), the aflignces of the bankrupt 
may recover from him double the 
ſum ſo ſworn to, in an ation; in 
which it is ſufficient to ſtate the con- 
viction of the defendant on the in- 
dictment, without alſo alleging, that 
the defendant did take ch falſe 
oath. And in ſuch an action, the 
defendant cannot take advantage of 


but if it be on a contract made by 
the bankrupt before the commiſſion, 
they mult ſtyle theintelves in the de- 
claration to be aigner. Evans et al. 
V. Main Ibid, 

91. The aſſignees of A. a bank. 
rupt, and alſo of H. a bankrupt, under 
ſepara © commillons, Cannot recovers 
in the ſame action, a joint 4 due 
from the detendant to both the banks 
rup.s, and alſo ſeparate debis du 15 
each, And if in ſuch an action the 


any defect in the judgment on the jury have aſſeſſed the damages teve- 
indictment; that can only be done rally on the ſeparate counts, the 


on a writ of error. Holmes et al. Al. 
of Brook, v. Walſh. 188 

85. To an action brought by the 
aſſignees of a bankrupt, tor a debt 
due to the bankrupt's eſtate, the de- 
fendant cannot ſet off cath notes, 
iſſued by the bankrupt, payable to 
bearer, bearing date before his bank- 
ruptcy, unleſs he ſhews further, that 
ſuch notes came to his hands before 
the bankruptcy. Dich/on et al. v. 
Evans, 190 

86. Money paid to bankrupt after 
a ſecret act of bankruptcy in the 
courſe of trade, valid. Wilkins ct al. 
Al. of Cann v. Caſey. 192 


Pleadings by and againſt the Aſſignees. 


87. If the aſſignees have brought 
an action of trover to recover the 
value of goods belonging to the hank- 


rupt, and failed. therein, they are 


Court will arreſt the judgment on 
thoſe counts, which demand the debts 
due to each bankrupt ſeparately. 
Hancock et al. Aflignees of Lomas, 
and alſo Aflignees of Edenſor, v. 
Haywood. 197 

92. The plaintiffs ſued, as aſſignees 
of A. and B. and alſo aſlignees of C. 
for a joint demand due to all the 
bankrupts, and ſuch declaration was 
held good on motion in arreſt of 
judgment after verdict. Srreatficld et 
al. AM, of James de Druſina, James 
Clerk, and J. C. Ridder, bankrupts, 
v. Halliday. | 198 

93. In an action of covenant for 
rent on an indenture, brought by the 
aſſignees of the leſſor (a bankrupt), 
the leſſee cannot plead that the leſſor 
nil habuit in tenementis. Parker et al. 
v. Manning. 200 
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zbate by the plaintiff's becoming a 
bankrupt ; therefore, if after an in- 
terlocutory judgment and awarding 
the writ of inquiry, the plaintiff be- 
comes a bankrupt, and afterwards, 
in his own name, the inquiry is 
executed, it will be good without 
ſuing out a ſcire factas, at the ſuit of 
the aflignees. B. bing et al. v. Mantel, 
201 

95. So in a more modern cafe, 
where between the interlocutory and 
final judgment the plaintiff became 
2 bankrupt, and ſued out execution 
in his own name; the Court refuſed to 
let aſide the proceedings. Waugh v. 
Auſtin. 203 
96. But if the plaintiff, after judg- 
ment and a writ of error allowed, be- 
come a bankrupt, his allignees can- 
not ſue out a /tire facias in their 
own names to compel an aflignment 
of errors, till ſome judgment be 
given: and then it muſt be done 
immediately after ſuch judgment. 
Kretchman. v. Beyer, in error. [bid. 
97. And in a declaration in a ſcire 
facias by the aſſignees of a bankrupt, 
ſtating * that he became a bankrupt, 
within the meaning of the ſtatutes, 
&c. and that his goods and effects 
were afterwards in due manner aſſiga- 
ed to the plaintiff,” is ſufficiently cer- 
tain ; without alleging that the party 
was declared a bankrupt, or that his 
effects were aſſigned by deed. Winter 
et al. v. Kretchman. 204 


verdict before the commiſſion iſſued 
againſt a bankrupt, is intitled to prove 
hit ci as well as his debt under the 
commilhon, though judgment be not 
ſigned till after the commiſſion iſſued. 
Aylett v. Harford and Richards, Bail of 
Lowe, 208.—Gullwer v. Drinkwater, 
209 —Long ford v. Ellis. 210 
100. So, if aplaintiff become a bank- 
rupt after he is nonſuited, and before 
the taxation of coſts, the coſts of the 
nonſuit are a debt proveable under 
the commiſhon. Hurt v. Mead. 
210 
101. So, if a creditor recover a judg- 
ment againſt a trader before his bank- 
ruptcy, and revive it by ſcire facias 
after the bankruptcy, the coſts of the 
ſcire facias relate back to the judgment, 
and may be proved under the com- 
miſſion. Phillips v. Brown, 210.— 
Waits v. Hart. 211 
102, An annuity-bond, if forfeited 
before the bankruptcy, ſhould be 
valued and proved under the com- 
miſſion ; but if not forfeited till after, 
it cannot be ſo proved, and the 
obligor may be taken in execution 
on a judgment thereon. Perkins v. 
Kempland et al. 212 
103. And the receiving payment of 
the arrears of an annuity-bond, after 
the forfeiture has once taken place, 
will not be a waiver of the forfeiture. 
Myllie v. Wilkes. 213 
104. A bond for payment of an an- 
nuity for a term of years, is within 


98. A tenant from year to year of the ſtatute 7 G. 1. c. 31. and may 


a houſe, at a yearly rent, became a 
bankrupt in the middle of the year, 
and his aſſignees entered and kept 
poſſeſſion for the remainder of the 
year; and the Court held that the 
ſor could not maintain an action 
tor uſe and occupation, againſt the 
ahgnees for the bankrupt's occupa- 
tion, as well as their own, without 
proving their ſpecial inſtance and re- 
que}? tor the bankrupt to _y dur- 
ing the time that elapſed before the 
bankruptcy, Naſb v. Tatleck et al. 
Aſſignees of Lidiard. 205 


Debts proveable under the Commiſſion. 
99. A creditor, who has obtained a 


be proved under the commiſhon ; 
and ſo are all bonds, bills, notes, and 
other perſonal ſecurities, payable at a 
future day certain, though not you 
by the bankrupt for goods fold and 
delivered to him in the courſe of his 
trade. Pattiſon v. Bankes, 216 — Brooks 
et al. v. Samuel and Edward Loyd. 
216 

tog. So alſo inſurances upon lives 
are Within the ſtat. 19 Geo. 2. C. 32. 
ſ. 2. Cox v. Liotard. 217 
106. When a creditor has a demand 
on his debtor which is capable of 
being aſcertained without the inter- 
vention of a jury, and the debtor be- 


comes a bankrupt, it may be proved 
as 


| 
| 
| 


| 
N 


862 


as a debt under the commiſſion. But 
if a perſon borrow ſo much ſtock, to 
be replaced as ſtock, without naming 
any particular day, and afterwards be- 
come a bankrupt, the party who lent 
ſuch ſtock cannot come in under the 
commithon for the price of the ſtock 
on the day of the bankruptcy. C.- 
ter fon v. Vernon et al. Aſſ. of Tyler. 
217 


Dividend, 


10%. Aſſumpſit will lie fora creditor's 
ſhare, under an order of commiſ- 
fioners of bankrupt for a dividend. 
Brown et al. Executors of Gravatt, v. 
Bullen. 223 


Rights and Privileges of a Bankrupt. 


108. Until a commiſſion is iſſued, it 
is no defence to an action for a debt 
due, that the plaintiff is a trader, and 
has committed an act of bankruptcy, 
of which the defendant had notice, 
no commiſſion having iſſued, nor 
proceedings had for that purpoſe. 
Fofter v. Allanſon. 224 

109. The 5 Geo. 2. c. 30. allows a 
bankrupt forty-two days to ſurrender 
in, but the ſooner he ſurrenders the 
better for his creditors ; therefore, to 
induce bankrupts to ſurrender, a pri- 
vilege is held out to them by the ſame 
ſtatute, namely, “that on coming to 
furrender, they ſhall be free from 
arreſt ; and alſo, after actual ſurrender 
for the ſpace of forty-two ay, or 
ſuch further time as ſhall be allowed 
for finiſhing their laſt examination.” 
But this is a particular privilege to 
enable them to ſurrender; and until 
actual ſurrender, confined to the act 
of their going with that view ; not a 
general privilege during the whole 
time which the act of parliament 
allows them to furrender in : never- 
theleſs, if a bankrupt be abroad, and 
upon his return with an intention to 
furrender, 1s arreſted on his landing, 
before he can conveniently make his 
ſurrender, the privilege ſhall extend 
to him; but it muſt appear that he 
was actually going to ſurrender. 
Kenyon et al. v. Salomon. 225 
110, The acceptor of a bill, which 
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becomes due, and is paid by hin 4 
the ban ruptey of the drawer, cannot 
arreſt the drawer during the time al- 
lowed him by 5 Ges. 2. c. 30. f. 5. 
for attending the commiſſioners to be 
examined. Darby v. Baughan et al. 
226 
111. A bankrupt is pot intitled to 
any maintenance out of his effects 
during his examination. T homp/on et 
al. v. Councell, Ibid. 
112. A ſecond bankruptcy does not 
protect future effects, unleſs fifteen 
ſhillings in the pound are paid under 
the ſecond commiſſion, notwithſtand. 
ing the prior commiſſion was ſuper- 
ſeded. Thornton v. Dallas. 227 
113. And a perſon, againſt whom a 
ſecond commiſſion of bankrupt has 
been iſſued, and who has not paid 15: 
in the pound, is liable to an,. action by 
any of his creditors, notwithſtanding 
they have ſigned his certificate ; by 
5 Geo. 2. c. 30. ſ. 9. Philjett v. 
Corden. 228 
114. And if a defendant rely on 2 
certificate under a ſecond commiſſion 
of bankrupt againſt him, under which 
he has not paid 1 gs. in the pound, the 
plaintiff, in order to deprive him ot 
the benefit of it, may produce the 
proceedings under the — com- 
miſſion, and prove that he ſubraitted 
to it, without proving the trading, 
the act of bankruptcy, and the other 
facts which are neceſſary to ſupport 
the commiſſion as againſt third per- 
ſons. Haviland v. Cook. 22 
115. Where an exception is in the 
enacting clauſe, giving a right or a 
forfeiture, the party, ſuing for the 
right or forfeiture muſt negative the 
exception in his declaration, &c- 
Therefore, in a /cire facias on a judg- 
ment againſt a perſon, who has been 
twice a bankrupt, under the fiatute 
5 Geo 2 c. 30. {. 9. which ſays * the 
tuture eſtate and effects of ſuch pet- 
ſon ſhall be liable to his creditors, 
wnle/s the eſtate ſhall produce fufhcient 
to pay 15. in the pound, & c.“ it 15 
neceſſary for the plaintiff to aver that 
the bankrupt's eſtate has not paid 15. 
in the pound. Gi v. Scrivens, 164. 


116. It is a ſettled rule, that a han- 
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rupt may be a witneſs to diminiſh the 
find, though he has not obtained his 
certificate. aller V. Waller, 231 
117. The Court will not diſcharge 
a bankrupt on common bail, where 
the commiſhon appears to be grotsly 
fraudulent. Sowley v. Jones, [bid,— 
Vincent v. Brach. Ibid, 
118, The teſtator and the defendant, 
both being reſident in this country, 
the defendant contracted a debt to the 
teſtator for work and labour, for 
which the executrix held him to bail. 
Upon this a rule was obtained, to 
ſhew cauſe why he ſhould not be 
diſcharged ou entering a common 
appearance, on the ground that he 
had become a bankrupt in Ireland, 
and there obtained a certificate, 
but it was afterwards diſcharged, 
Quin, Executrix of Quin, v. Keefe. 
id. 
119. The Court will ſet aſide a re- 
gular judgment on an afhdavit of 
merits, upon the ground that it was 
the intention of the defendant to 
plead his bankruptcy. Evans v. Gil. 
232 
20. Until the bankrupt's certificate 
is allowed it is nothing, and it has no 
relation back to the time of its being 
hgned. Walker et al. v. Giblett et al. 
Lid. 
12. So an execution againſt the 
goods of a bankrupt taken out after 
his certificate is ſigned by the cre- 
ditors, and before it is allowed by the 
chancellor, is valid. Callen v. Mey- 
nick, 233 
122. A bankrupt cannot call on his 
alignees for his allowance under the 
ſtat. 5 Geo. 2. c. 30. 1. 7. (his eſtate 
paying 10s. in the pound), if his cer- 
tiicate be not allowed before pay- 
ment of the dividends.  Groome v. 
Potts et al. Ibid. 
123. An uncertificated bankrupt 


bankruptcy, the plaintiff proved two 
ſeveral applications to the defendant, 
who admitted the debt after he had 
obtained his certificate, and ſaid, the 
plaintiff ſhould be no looſer, but 
that be would pay when be was able : 
held, that this was a conditional pro- 
miſe, and the plaintiff ought to have 
ſhewn that the defendant was able to 
pay. Besford v. Saunders. 239 
12 5. If intereſt be paid on a bond 
by a bankrupt, it will be an admiſſion 
by him that the principal was then 
due, and he may be liable as on a new 
contract. Al/op v. Brown, Lid. 
See alſo the AyrENDIx. 


The Certificate, 


126. What debts are barred by the 
certificate. Johnſon v. Spiller. 240 
127. If a ſurety for the payment of a 
ſum certain, take an abſolute bond 
from the principal, payable the day 
before the origiual bond will become 
due, and the principal become a bank- 
rupt before the day of payment, the 
ſurety may prove this debt under the 
commitllion, and the bankrupt's certi- 
cate will be a bar to an action on the 
counter-bond. Martin v. Court, 24t. 
Roife v. Caſlon, 242. Bouteflour v. 
Gil 2 Ibid, 
123, What debts are not barred by 
the certificate. Goddard v. Vunderbey- 
den, 242, 244.—Banifter v. Scott. 24 
129. The certificate does not dit- 


charge a baukrupt from his own ex- 


preſs collateral covenant, which does 
not run with the land. Mayer v. 
Steward. 245 

130. Neither is the bankruptcy of 


the leſſee a bar to an action of covenant 


brought againſt him. Milli v. Auriol, 


247 
131. Where the debt accrues ſubſe- 


quent to the bankruptcy, it cannot be 
proved under the commiſſion. Hodg- 


has a right to goods acquired by him Hen et al. v. Bell. 251 


lince his bankruptcy, againſt all the 
world, but his afhgnees, and may 
maintain trover for them. Fowler v. 
Dron, 234.—lWebb v. Fox. 236 

124. On the trial of an action of 
aſſumpſt, where the pleas were non- 


allumpſit, and the general plea of 


132. No debt can be barred by the 


certificate, but what was a debt con- 
tracted with certainty before the act 
of bankruptcy. Chilton v. Hhiffin and 
Cromavell, 2 52.--Voung et al. v. Hecks 
e, 254.—Vanderheyden v. D. Paiba, 


bia. Heſtmſen v. Meoabrige et al. 
: 724 
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Ihid—Heowis v. Wiggins, Thid.—Brooks 
v. Kogers. 255 

133. Where 4. and B. exchanged 
acceptances, and each party having 
negociated the reſpective bills, be- 
came bankrupt; and B. 's aflignees 
were afterwards obliged to pay a di- 
vidend, as drawer, on the bills accept- 
ed by A. as well as to pay B.'s own 
acceptances: the Court being divided 
in opinion, it was not finally decided, 
whether A.*s certificate was a bar to 
an action brought againſt him by B.”s 
aſſignees for money paid, & c. Corw- 
ley, AM of Peters, v. Dunlop. 256 

134. Where A. lent his acceptances 
to the defendant before his bank- 
ruptcy, but which were not paid till 
afterwards, it was held that 4. might 
maintain an action againſt the de- 
fendant for money paid to his uſe, 
notwithſtanding his bankruptcy and 
certificate, and notwithſtanding the 
defendant before his bankruptcy gave 
his receipt to A. acknowledging the 
receipt of ſo much money as the ac- 
ceptances amounted to. Snaith et al. 
Ailignees of Parke, v. Gale. 269 

135. The defendant had received, in 
his character as overſeer of the poor, 
41. previous to his bankruptcy, which 
was on the 5th of December, 1785: 
but his accounts were not made out 


till the Eaſter following; and he had 


afterwards been committed to Wor- 
ceſter gaol, by two juſtices, for not 
paying over the 4/. as the balance of 
his accounts. It was moved for a 
rule to ſhew cauſe why a writ of 
habeas corpus ſhould not iſſue, directed 
to the gaoler at Worceſter, command- 
ipg him to bring up the defendant, in 
order that he might be diſcharged out 
of cuſtody, on the ground that 5515 
ſum for which he had been committed to 
gaol was a debt exiſting previous to the 
bankruptcy, and might have been proved 
under the commi//ion; and the detead- 
ant had fince obtained his certificate, 
but the rule was diſcharged after cauſe 
ſhewn. The King v. Epggington. 
270 
136. If ademand reſt in contingency, 
whether it will be paid or not, it can- 


| 


| 


not be proved, unleſs it be ſecured by 
a penalty which is forfeited at law, 
Hancock et al. v. Entwifle et al. 270 

137. In collateral undertakings, if 
the party engaging to ſecure the debt 
of another himſelf becomes bankrupt 


before that debt is payable to the 


principal, the principal cannot prove 
under his commiſhon. Al/op et al. v. 
Price, 272.— Ex parte Adney. bid. 
138. A ſurety in a bond, who pay; 
the debt after a commiſhon of bank- 
ruptcy itiued againſt his principal, i, 
not barred by the certificate, though 
the penalty of the bond was forteited 
before. 1. „ v. Mils and Magnall, 
274.—Paul v. Jones. lhid. 
139. Bankruptcy is no plea in bar 
to an action of treſpaſs. for meſue 
profits, for where the damages are un- 
certain, they cannot be proved under 
a commiſhon of bankruptcy. Cad. 
title v North, ” re 
149. So, bankruptcy is no barto au 
action of trover, though the conver- 
ſion happened before the bankruptcy. 
Parler v. Norton, Ibid 
141. So, where the cauſe of action 
ariſes ex deliclo before the bankruptcy, 
the certificate is no bar. Sir A. S, 
Hammond, Bart. et al. v. Toulmin and 
Kend ich, 276 
142. Inſuring in the lottery is no: 
gaming within the ſtat. 5 Geo. 2. 
c. 30. ſ. 12. ſo as to avoid a bank- 
ruptsꝰ certificate. Lewis v. Piercy. 
280 
143. If notes for money be given 
by a confidential friend to creditors, 
to ſign the certificate, it will avoid thr 
certificate, though the bankrupt 4% 
not nod of this. Robſon v. Calze, 151d. 
Lollan v. Palmer. 282 
144. So, a bond given to a creditor 
of a bankrupt, in order to induce hin 
to withdraw a petition which he has 
preferred to the chancellor again! 
the allowance of the certificate, 13 
void by ſtat. 5 Ceo. 2. Cc. 30. 1. 11- 
Sumner v. Brady, Cartwright, and 
Fenton. 26; 
145. On a general plea of bank- 
ruptcy under 5 Geo. 2. c. 30. the 
plaintiff may give the _— 8 
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band, on which an action is brought 
in evidence, to ſhew that he is not 
barred by the certificate, for the plea 
iven by the ſtatute opens the whole 
merits of the queſtion in evidence on 
both ſides. Al/op v. Price. 285 
146. The defendant pleaded pus 
darein continuance : viz. that on ſuch 
a day he became a bankrupt, and 
held bad, becauſe it was not alleged 
by the defendant that he had con- 
formed, Paris v. Salleld 286 
147. But, in a more modern caſe, 
the Court ſaid, that this was noc 
neceſſary. Millan v. Ceordini. bid. 
148. But a plea of bankruptcy muſt 
{tate that the cauſe of action accrued 
before the bankruptcy. Charlton v 
King, Ibid. 
149. A plea of bankruptcy nee 1 
not be ſigned by counſel. Leigh q. t. 
v. Mb teiro, 2 
50. If an executor or adminiſtrator 
ſue a defendant who pleads the gene- 
ral plea of ba kruptcy, which, at the 
trial, is found for him, tte executor 
or admit1:ſtrator is not liable to coſts 
under the ſtat. 5 Gco. 2. c. 30. ſ. 7. 
Martin et al. v. Norfol+. Ibid. 
151. But if an executor, who be- 
comes bankrupt, plead a falſe plea, 
after the commiſſion iſſued, he is 
liable to execution for the coſts. 
tiward et al. v. Jemmett. Ibid, 


BAR. 

What ſhall be a bar to an action. 
bee ABATEMENT, No. 1. Bank- 
auer, No. 151, 152, 153, 154, 155. 

BARBERS' COMPAYVY. 


1. The ſtatute of 32 Hen. 8. c. 42. 
by which the barbers and ſurgeons of 
London were made one company, 
and incorporated, continued in force 
as to the barbers, notwithſtanding 
that of 18 Geo 2. c. 15. which ſepa- 
rates them from the ſurgeons : for 
the latter ſtatute only means to diſ- 
ſolye the union between the two com. 
panies. Sharpe q. t. v. Law. 288 


BARON AND FEME. 

1. The huſband may uſe neceſſary 
coercion, where the wife is inſane. 
Rex v. Mackenzie. 288 
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2. But, the Court will not deliver a 
wife out of the hands of her friends, 
into the cuſtody of the huſband, 
where it is clear that he has uſed her 
ill, and ſhe actually ſwears the peace 
againſt him. Rex v. Anne Brook: and 
Thomas Fludgate, or Anne Gregory's 
. aſe, 288 

3- A man poſſeſſed of a term of 
years, in right of his wife, as execu- 
trix of her former huſband, has power 
'0 grant and convey the ſame, 
Thruftout v. Coppin. 289 

4. If a feme ſole, intitled to the 
profits of an eſtate veſted in truſtees 
for her ſeparate uſe, conveys them 
to a married woman, for her ſeparate 
uſe, without the interpoſition of a 
truſtee; and afterwards marries, and 
the truſtees, without notice of the 
conveyance pay the profits to .the 


87 |gran:or: the huſband of the graatee 


cannot maintain an action againſt 
the grantor's huſband for the money, 
as money had and received to his 
uſe. Daviſon v. Athinſen. Ibid. 
5. A huſband is not bound to 
maintain his wife's child by a former 
huſband. Tubb ct al. v. Harriſen 
et al, 291 
6. The huſband is not liable to 
anſwer for the contract of the wife, 
where ſhe has committed adultery. 
Govier v. Hancock. Ibid. 
7. But if the huſband permits the 
wife to remain in his houſe, he will 
be liable to aniwer for her contracts, 
though ſhe may have committed adul - 
tery, vnleſs the plaintiff knew, or 
ought to have known, the circum- 
ſtances under which ſhe was living. 
Norton v. Fazan. 292 
8. A voluntary penſion granted to 
the wife by the crown during plea- 
ſure, ſhall not exempt the huſband 
from being liable to be ſued by his 
wife's creditors, for neceſlaries. 
Thompſon v. Hervey. 293 
9. The huiband cannot be ſued 
alone for the debt of his wife, con- 
tracted before marriage. Mitebinſan 
v. Hewſon, Ibid. 
10. If a feme covert, without any 
authority from her huſband, contract 
with a ſervant by deed, the fervant 
31 having 


| 
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having performed the ſervice ſtipu- 

lated, may maintain afſumptit againſt 


the huſband. HH bite v. Cuyler. 295 
11, A feme covert is liable to anſwer 
perſonally for a criminal offence ; 
and thongh it may have been com- 
mitted by her previous to her mar- 
riage, ſhe is ſtill the object of the law, 
as to criminal juriſdiction. Rex v. 
Ellen Taylor, late Bent. Ibid. 
12. A feme covert living apart from 
her huſband, and having a ſeparate 
maintenance, may contract, and be 
ſued as a feme ſole. Corbett v. Poelnitz 
and Ann, his wife. 296 
13. But in an action againſt a 
eme covert under ſuch circumſtances, 
the huſband muſt be joined for con- 
formitv ſake. Hatchett v. Baddeley, 
300 —Lean v. Schultz 3o1.-Gilc rift 
v. roa, 302,—Ellah v. Leigh, 303. 
Clayton v Adams, 304 
14 If huſband and wife be ren- 
dered after judgment in diſcharge of 
bail, the wife may be diſcharzed out 
of cuſtody upon motion. Roberts v. 
Andiews, et ux. 306 
15. The defendant was diſcharged 
out of cuſtody on filing common 
bail, on the ground that the was a 
feme covert, that fact being pulitively 
ſworn to on one fide, and not contra- 
dicted by the other. Waters v. Smith 
Ibid, 

16. Non eft inventus having been 
returned, to a writ ſued out againſt 
both the defendants, as to the hut- 
band, the defendant's wife was ar- 
reſted ; and ſhe afterwards obtained a 
rule to be diſcharged. Edwards v. 
Rourke & Wife, | Ibia 
17. The like, where the defendant 
had been arreſted and holden to bail, 
for penalties to the amount of 2004. 
incurred by inſuring tickets in the 
lottery Pritchett v. Rachel Croſs. 307 
18. But the Court will not diſ- 
charge a feme covert on common ap- 
pearance, unleſs the coverture be 
open and notorious, Pearſon v. Mary 
Meadon. Ibid, 
19. Nor where the huſband reſide 


'ating) are not liable to his ders, 
| Jarman v. I oolloton. 127 


charge a woman under arreſt on 
common bail, as being married, if 
ſhe obtained credii pretending ſhe 
was ſingle. Partridge v. Clarke, 30g 

21. 7 covert, who is a fole 
trader, and carries on a ſeparate trade 
within the city of London, according 
to the cuſtom of the city, is liable to a 
commitiion of bankruptcy. Lavie v. 
Phillips. 309 

22. A redelivery by a feme, atter 
death of baron, of a deed delivered by 
her whilſt covert, is a ſufficient con- 
firmation of ſuch deed ſo as to bind 
her, without its being re-executed or 
re-atteſted, Goodright ex. dim. Carte 
v. Straphan et al. 310 

23. Effect of a deed of ſeparation. 
Compton v. Collinſon. 312 

24. Goods atligned to truſtees for 
the benefit of the wife, are not h- 
able to be taken under an co ecution 
avainſt the huſband. Haſelinton ct al, 
v. Gill and another. 323 

25, If a woman, before marr age, 
with the conſent of her intended huſ- 
band, conveys all her ſtock in trade 
and furniture o truttees, to enable 
her to carry on her buſineſs ſcpa— 
rately ; and if the huſband do not in- 


'termeddle with them, and there be n9 


fraud, ſuch etfects (though fluctu- 


' 


26. The grant by the lord of tie 
manor of copy hold lands to his wite, 
immediately, without the interven— 
tion of another, is void. Firebraſs ex 
dim. of Jane Symes, a widow, . 
Pennant. 649 

27. An action of treſpaſs for an 
injury done to the property of the 
wife, dum ſola, muſt be brought by 
the huſband and wife, But if ſuch 
an action be brought by the wife 
alone, the defendant muſt pleasi the 
coverture in abatement, and not in #7. 
Milner et al. v. Milnes et al. 325 

28. And if the plaintiff take hul- 
band after ſuing out the writ, and 
before the declaration, the defendant 
cannot give her coverture in evidence 


broad. De Gaillon v. Viclorie Hare! under the general iſſue, but muſt plead 


L' Aigle. 


20, Neither will the Court diſ- | vantage of it, Morgan v, Painter. 
29 


308 | it in abatement if he wiſh to take ad, 
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29. A feme covert cannot ſue with- 
out her huſband as a ſole trader by 
the cuſtom of London in the ſunerior 
courts at Weltminiter. Caudell v. 
Satv. 327 

30. Where the defendant is joined 
with his wife in the writ, he may 
enter an appearance for himſelf only 
Clar v. Norris ct al. 328 

3. Lee, he defendant, had entered 
into a wairant ot attorney to confeſs a 
judgment to the woman plaintiff dum ſola, 
and ſhe afterwards married Marder, 
the man plaintiff ; after which mar- 
riage, the judgment was entered up 
by the huſband and wife: the plain- 
tiffs having levied by virtue of a 
fert facias; the Court held the judg- 
ment irregular for want of a pre- 
vious leave of the Court to enter it 
up. Mir der et al. v. Lee. Ibid. 

32. Huſband and wite cannot join 
in aſſumpſit, without itating the inte- 
reſt of the wife. Bidgoed v. Way and 
Wife. Ibid. 

33- On a plea of coverture and 
verdict for the defendant, the huſband 
cannot have execution for the coſts 
without a ſcire faciass Wortley v. Ray- 
wr. 329 

34. Huſbands and wives cannot, in 
any caſe, be witneſſes either for or 
againſt each other. Davis v. Din- 
woody, Ibid. 

35. Neither can any declaration, 
made by the wife in prejudice of her 
huſband's right, be given in evidence. 
Alban et ux. & Ratcliffe et ux. Execu- 
tors, v. Pritebett. 330 


BASTARDS. 


t. The child of 2 married woman 
may be proved a baſtard by other 
evidence than that of the huſband's 
non-acceſs. Goodright, on the demiſe 
ot Tomp/on, v. Saul. Ibid. 

2. Baſtards are within the meaning 
of the marriage - act, 26 Geo. 2. c. 33. 
which requires the conſent of the 
lather, guardian, or mother, to the 
marriage oi perſons under age, who 
are not married by banns. The Aug 
v. the Inhabitants of Hodnett, 332 

3. If the putative father of a baſ- 


her mother by fraud, the Court will 
order her to be reſtored to the mo- 
ther. The King v. Mojes Soper. 335 
4. The reputed mother is a com- 
petent witnefs to prove the illegiti- 
macy of her children. The King v. 
the Inhavitants of Bramley, Ilid. 
5. A baſtard living with its mother 
for nurture, but having a different 
ſet:lement, muſt be maintained by 
the pariſh in which it is ſettled. 
Rex. v. Inhahitants of Hemlingtin. 336 
6. No action can be maintained 
on a baſtardy bond, where the pariſh» 
officers are not liable to maintain the 
child. Si mpfon v. John ſon. 338 
7. But where a baſtard child is 
born in a pariſh, for whoſe ſuſtenance 
the parents neglect to provide neceſ- 
ſaries, the pariſh»officers are obliged to 
do it without an order from .the 
juſtices. Hy v. Bryant. 339 
8, The juſtices have authority to 
commit a ſoldier for diſobeying an 
order of baſtardy ; for he is not pro- 
tected againſt ſuch commitment by 
the Mutiny At. Rex v. Archer, Ibid. 
— The King v. V. Bowen. 341 
ge Both juſtices muſt be preſent at 
the ſame time and place when a 
woman is examined, and committed 
for not filiating a baſtard child. 
Billings v. Prinn and another. 342 
10. It is not neceſſary, to the vali- 
dity of an order of filiation, that the 
putative father ſhould be preſent at 
the examination of the woman before 
the two juſtices. Rex v. Inhabitants 
of Upton- Gray. Ibid. 
11. An order of baſtardy, ſtating, 

„ Whereas it hath appeared to us, 
&c.” without an expreſs adjudication 
that the perſon charged is the putative 
father, is void. Rex v. Pitts. 343 
12, The juſtices muſt adjudge a 
baſtard to have been born in the 
pariſh, to be charged by their order. 
Rex v. Stanley. 343 
13. An original order of baſtardy 
may be made at the quarter ſeſſions. 
344 

14. If a court of general quarter- 
Mont, next after an order of baſtardy, 
quaſh the order, this Court will not 


dard obtain the poſſeſſion of her fron | 


intend that a court of general ons 
3L2 intervened; 
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intervened ; and unleſs that appear, 
the order will be confirmed. Rex . 
| Chicheſter. 344 

16. If a perſon be bound by a 
recognizance by one magiſtrate un- 
der 6 Geo. 2. c. 31. to appear at 
the next ſeſhons and perform ſuch 
order as ſhall there be made on him 
under the 18 Eliz. c. 3. reſpecting 
baſtards, the ſeſhons may make an 
order of baſtardy on him, but they 
cannot order him alſo to give ſecurity 
for the performance of that order. 
The King v. R. Price. 345 

16. Tue examination of a pregnant 
woman, taken before a juſtice of the 

ace, under the ſtat. 6 Geo. 2. c. 31. 
is admiſhble evidence on an applica- 
tion to the quarter - ſeſſions, to make 
an order of filiation on the putative 
father, even though the woman die 
before ſuch application can be made. 
The King v. the Inhabitants of Rawven- 
flone. 346 

17. An order of baſtardy removed 
by certiorari in due time, may be 
quaſhed for objections on the face 
of it, without a previous appeal to the 
ſeſſions. Rex v. Stanley. 347 


BILL OF EXCEPTIONS. 


1. Form of proceedings under. 
M:ney, Watſon, and Blackmore, v. Dry- 
__ ach, 349.——Symmers v. Regem, 
id. 


2. A bill of exceptions being no 
part of the record in the court below, 
is not to be included in the taxation 
of coſts. Gardner v. Baillie. 350 


BILLS OF EXCHANGE. 


1, Drawing and re-drawing bills of 
exchange, will not ſubje& the party 
to the bankrupt laws. Hankey v. 
Jenes. 15 

2. If the payee of a bill of ex- 
change give time to the acceptor, on 
condition that he ſhall allow intereſt, 
and afterwards the acceptor diſcharge 
the bill, having in the mean time com- 
mitted an att of bankruptcy, this is not 
inch a payment, in the ordinary courſe 
of trade, as is protected by the 19 
Ceo. 2. c. 32. and the aſſignees ma; 


recover the money from the payee, 
Vernes et al. v. Hall. 181 

3. J. having recovered a verdict 
for a certain ſum of money againſt H., 
B. commits an act of bankruptcy 
Afterwards A. having had no notice 
of the bankruptcy, gives time to . 
and inſtead of entering up judgment 
and ſuing out execution, takes a bill 
drawn by B. on C. at a diſtant period, 
for the amount of the ſum recovered : 
this is not a payment protected by che 
ſtatute 19 Gev. 2. c. 32. A. therefore 
is liable to refund the money received 
for the bill to the aſſignees of B. 
Pinkerton et al. v. Marſhal. 183 

Their Form and Effi@. 

4. A bill of exchange is not good, 
when drawn on a ſpecific, and fu- 
ture and uncertain fund. Dare; 
et ux. v. the Earl of Deloraine. 351 
Haiſſ. ullier v. Hartfink. 352 

5. A promiſſory-note, payable to . 
without adding or te his order, er 15 
bearer, is good. Smith v. Kendall, 353 

6. If a perſon figns his name upon 
a blank paper ſtamped with a bill 
ſtamp, and puts it into the hands ot 
another perfon to draw a bill of eu- 
change, in ſuch manner as he ſhall 
think fit, he will be anſwerable as the 
drawer of ſuch bill. Calis et al. v. 
Emett. Ibid. 

7. But if a bill or promiſſory- note 
be made payable to a perſon not in 
N, or his order, and is iſſued with 
an indorſement in blank, purporting 
to be made by him thereon, it is 23 
againſt the drawer or maker to be 
conſidered as a bill or note payable to 
bearer; and ſo is the bill as againſt 
the acceptor, if he knew, at the time 
of his acceptance, that the payee was 
a fictitious perſon. Stone v. Frecland. 
350,—T atleck et al. v. Harris. 357.— 

ere et al v. Linvis et al. 360.— alt 
et al. v. Gib/on et al. Lid. —Gil/n and 
Johnſon v. Minet and Fecter, in Er. 36: 

8. If a bill or note is altered, ater 
it has once iflued, and after the tine 
when it was originally payable, a nev 
ſtamp is requiſite, though it be don? 
with the conſent of the parties, aud 
before its negotiation. Bown @n 
Nich. 4 3 77 
9. Vu 
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9. But a note given for ſecuring 
the weekly allowance to a priſoner, 
under the Lords“ act, need not be 
ſtamped. Pitman v. Haynes; and Bows- 
ring. v. Ea gar. 373 


Acceptance. 


10. If the drawee of a bill of ex- 
change ſays he cannot accept it, till 
ſtores are paid for, it is an undertaking 
to accept when the ſtores are paid 
for. Pierſon v. Dunlop. 373 

1. A conditional acceptance, the 
party is at liberty to refuſe, or not, as 
he chooſe. Sproat v. Matthews, 374 

12. Upon a requeſt to A. to accept 
a dill, and draw upon B. for the like 
ſum, the mere act of drawing upon 
B. does not amount to an acceptance. 
Smith et al. v. Niffen. 376 

13. An alteration of the date of a bil! 
of exchange, after acceptance, where- 
by the payment may be accelerated, 
avoids the inſtrument; and no action 
can be afterwards brought upon it, 
even by an innocent holder for a 
valuable confideration. Maſter et al. 
v. Miller, Affirmed in Error, in the 
Exch. Cham. 377, 383 

14+ Nothing but an expreſs declara- 
tion by the holder will diſcharge the ac- 
ceptor of a bill of exchange. Ding- 
wall v. Dunſler. 38 

15. If the holder of a bill receives a 
part of the money from the drawer, 
and gives him a further time for the 
payment of the remainder, this ought 
to be left to the jury to ſay whether it 
is not a waiver of the acceptance. 
Elli; v. Gallindo. 38 5 


Indorſe ment. 


16. A bill at firſt negotiable may, by 
the indorſement, be reſtrained from 
being further negotiable. Ancher et 
al v. The Bank of England. 336 

17. A bill of exchange, payable to 
order, becomes negotiable, and may 
be indorſed over without the word 
order to the indorſement. Edie et al. 
v. Eaſt- India Company. 387 
18. A blank indorſement, ſo long as 
it continues blank, makes a bill or note 
payable to the bearer; and, if it be 
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loſt or ſtolen, and afterwards nego- 
tiated, the innocent indorſee may re- 
cover upon it. Grant v. Faughan. 


391 

19. The Lena fide holder of a bill. is 
entitled to the contents, though it may 
have been ſtolen by a former indorſer. 
Peacock v. Rhodes. 392 
20. But in an action by the indorſee 
againſt the acceptor of a bill of ex- 
change, drawn payable to, © A. or 
order,” it is competent to the defend- 
ant to give evidence that the perſon, 
who indorſed to the plaintiff, was not 
the real payee, though he be of the 
ſame name, and though there be no 
addition to the name of the payee on 
the bill. And if a bill of exchange, 
payable to A. or order, get into the 
hands of another perſon of the ſame 
name as the payee, and ſuch perſon, 
knowing that he was not the real per- 
ſon in whoſe favour it was drawn, 
indorſe it, he is guilty of a forgery. 
Mead v. Young. 393 
21. If a bill or note be made payable 

to ſeveral perſons who are not in co- 
partnerſhip, the indorſement muſt be 
by all of them. Carvick v. Vickery. 


397 

22, Where a payee of a bill of ex- 
change indorſes it to A. and B. as exe - 
cutors they may declare as ſuch in an 


*| ation againſt the acceptor. King et al. 


Executors of Stevenſon, v. Thom, a 
the ſam? v. M*Linnan, .d. 
23. If a promiſſory- note is indorſed 
after it becomes due, evidence may 
be given of its being a fraudulent 
22 Taylor v. Mather. The 
like point. Brown v. Davis. 398 
24. But where the drawers of 2 
banker's check, iſſued the ſame at nine 
months after it bore date, upon a confi- 
deration which afterwards failed, as be- 
tween them and the perſons to whom 
they delivered it; it was held that 
they could not be permitted to object 
this circumſtance in an action brought 
by a ſubſequent holder for a valuable 
conſideration, and without notice; 
though, by the general rule, any per- 
ſon receiving a negotiable inſtrument, 
after it is due, is deemed to bave taken 
it upon the credit of the perſon from 
whom 
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whom he received it, and ſubject to 
the ſame equities as between him and 
the party tved on ſuch inſtrument. 
Boehm et al. v. Sterling et al. 400 

25. A bill or note cannot be in- 
dorſed over after it has been once 
paid. Lect v. R:bley. 403 

26. An indorſement, written on a 
blank note or cheque, will afterwards 
bind the indorſer for any ſum and 
time of payment which the perſon, to 
whom he intruſts the note, chooſes to 
inſert in it. Ruſſel v. Langstaffe, Ibid. 

27. 1f the holder of a bill of ex- 
changs gets it difcounted, but poſi- 
tively refuſes to indorſc it, the in- 
dorſte takes it only upon the credit 
of the names on the bill, and he can- 
not recover againſt ſuch holder if the 
bill is diſhonoured. Penn et al. v. 
Harriſon et al. 404 

28. But if an agent, employed by the 
indorſees of a bill to get it diſcounted, 
warrant it to be a good one, his em- 
og are bound by his act, and are 
iable to refund if the bill be after- 
wards diſhonoured by the acceptor. 
Fenn et al. v. Harriſon et al. 407 


Pre ſent ment. 


29. If a bill or note is made payable 
at a banker's, it is ſufficient to preſent 
it for payment at the banker's, and 
notice of non-payment fent by the 
poſt is ſufficient. Saunderſon et al. 
v. Judge. 408 

30. If a bill be payable abroad, it is 
not neceſſary to ſend it by the firſt 
opportunity to the place where it is 
payable, and it is ſufficient if notice 
of ſuch a bill being diſhonoured is 
ſent to England by the firſt uſual and 
regular mode of conveyance. Muil- 
man et al. v. D'Eguino. 409 

31. And if a bond be given to in- 
demnity an indorſee of a bill drawn 
on India be returned proteſted for non- 
payment, the bond is not forfeited by 
the obligor refuling to pay the bill 
after it was returned to England pro- 
tefled for non acceptance, French and 
Ho fon v. Campbell. 411 

32. Three days' grace are allowed on 
promiſſory-notes as well as on bills of 


puts them both on the ſame footing 
in all reſpects. Brown v. Harraden, 
419.— Smith v, Kendal. 429 
33. If the ſeller of goods take 
notes or bills for them, without agree. 
ing to run the riſk of the notes being 
paid, and the notes turn out to be 
worth nothing, this will not be confi- 
dered as payment. Owenfon v. NI. 
421 

34+ If a perſon take a draft upon 
another for payment of a debt, an 
hold it an unreaſonable time before 
he demands the money, and the per- 
ſon upon whom it is drawn, in the 
mean time, becomes inſolvent, he cau- 
not afterwards recover againſt the 
drawer. Chamberlyn v. Delarive. 422 
35. And it the perſon on whom a bill 

is drawn, refuſes to accept the ſame, 
the holder muſt give notice of ſuch 
refuſal, within a reaſonable time, © 
the indorſer from whom he received 
the ſame. Bard v. Hi. Ibid, 
36. And though a propoſal be made 
by the indorſer to pay the bill by in- 
ſtalments, without knowledge ot the 
indorſee's laches, this is not a waiver 
of the want of notice. C ct al. 
v. Dolley. 423 
37. If the holder give time to the ac- 
ceptor of a bill, or drawer of a note, 
after it has been diſhonoured, the in- 
dorſer is diſcharged ; and notice of a 
bill of exchange, or promiſſory-note, 
being diſhonoured, muſt come fion 
the holder. Tixdal et al. v. Brown. 424 
38. But the objection ariſing trom 
want of notice of non-acceptance of a 
bill of exchange from the holder to 
the drawer, is done away by ſhewing 
that the latter had no effects in the 
hands of the drawee at the time, 


Rogers v. Stevens. 426 
39. The like point. De #erd: v. 
Atkinſon 425 


40. But where it is known that tlic 
detendant is only an indorſer, to gua- 
rantee the debt of the party who 1 
primd facie liable to pay, the indorſet 
cannot maintain an action againſt ſuch 
indorſer, without having uſed due di- 
ligence in preſenting the note as 100n 
as it was due for payment, and in 
giving 
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giving immediate notice of the non- 
pyyment. Nicho/fon v. Gouthit, 429 
41. A proteſt for non-acceptance 
on a foreign bill of exchange, muſt be 
proved. Gale v. Wat, 430 
42. An acceptor of an inland bill 
of exchange, made payable after ght, 
who refuſes payment on the third day 
of grace, is not liable to any charge 
for the noting of the bill. Lex v. 
Mills. 431 
43. An indorſer cannot recover 
20ainſt a ſubſequent indorſee. BA 
v. Hayward. 434 
44. If a bill of exchange is not ac- 
cepted on preſentment, an action on 
the bill will lie immediately againſt 
the drawer. Milford v. Mayor. 435 
45. The colts of a declaration 
againſt the drawer, are not chargeable 
on an indorfer, who is ſued, till the 
appearance-day of the return. Golding 
v. Grace. [ bid. 
46. If ſeparate actions be brought 
1gainſt the acceptor and indorſers of 
a bill, the Court will ſtay proceedings 
againſt any of the indorſers, on pay- 
ment of the bill and coſts of that 
action; but not againſt the acceptor, 
without payment of coſts in all the 
actions. Smith v. Woodcock, and the 
fame v. Dudly. 436 
47. The holder of a bill of ex- 
change may ſue a ſubſequent in- 
dorſee, notwithſtanding he has inef- 
feftually taken in execution the body 
of a prior indorſer, and afterwards ſet 
him at liberty. Hayling v. Mullhall. 
Ibid. 
48. The acceptor of a bill having 
been charged in execution, at the ſuit 
of the holder, and afterwards dif- 
charged under the Iuſolvent Act, 
does not exonerate the drawer. Mac- 
dinald v. Bou ngton. 43 
49. It has been held that, although 
an indorſer may have paid part of the 
money, the indorſee may, neverthe- 
leſs, recover the whole ſum in the 
bill againit the drawer. Johnſon v. 
en. Ibid 
50. But it has been, in another caſe, 
determined, that if the indorſee of a 
bill of exchange receive part of the 


871 


contents from the drawer, he cannot 
recover more than the reſidue from 
the acceptor. Brown v. Searlcs. 438 
51. The like point. Pierſon v. 
Dunlop. 439 
52. If a foreign bill of exchange 
be returned diſhonoured, the drawer 
is liable for the whole amount of the 
re- exchange. Melliſh et al. v. Simeon, 
Ibid, 

$3. The charge of 10%, per pagoda 
on a bill returned proteſted from In- 
dia is not exceflive, though it was 
taken in payment here at the rate of 
67. 64. per pagoda. Auriol et al. v. 
T homas. 449 
54. A banker in London, if he give 
up a hill to the acceptor upon rece: v- 
ing a check upon a banker for the 
amount, although it turn out that ſuch 
check is diſhonoured, is not liable as 
for negligence, Raul et al. v. Han- 
key et al. 442 
55. A promifſory-note, payable on 

a contingency, cannot be declared 
on as a promiſſory-note within the 
ſtatute 3 and 4 Arn. c. 9. Carlos v. 
Fancourt. 43 
56. It is not neceſſary in a declara- 
tion on a bill of exchange, to aver 
that the maker delivered it: it is ſuf- 
ficient to ſtate that he made it. Church- 
hill v. Gardner. 445 
57. The plaintiff muſt lay in his 
declaration the demand on the ac- 
ceptor, and notice to the indorſee of 
his refuſal Ruſhton v. Aſpinal. 446 
58. In this caſe the Court held, 
that the negle&t to allege a pro- 
teſt in an action on a foreign bill, 
is matter of form only, and cannot 
be taken advantage of on a general 
demurrer. Salomons v. Stavely. Ibias 
59 In an action on a promiſſory- 
note the general rule is, that the de- 
fendant cannot change the venue, 
Ev ins v. Weaver. Ibid. 
60 Plea to aſſumpſit that the de- 
fendant (who was the payee of a pro- 
miſſory- note) indorſed it to the plain- 
tiff “ for and on account of” the faid 
debt, is a good plea. Kearſlake et al. 
v. Morgan. 447 
61. The plaintiff and defendant had 
mutual 
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mutual dealings together, and had ap- 
plied to one Raw fly to ſettle their 
accounts, who had accordingly ad- 
juſted all matters in diſpute, except a 
bill on which this action was brought: 
this, the defendant ſaid, he could 
prove he had paid: upon which it was 
agreed, that the biil ſhould be de- 
poſited in the hands of Ranwnfley, 
and if the defendant brought proof of 
the payment within a month, the bill 
ſhould be delivered up to him, if not, 
he promiſed to pay tt to the plaintiff, No 
proof being brought by the defendant 
within the month, the bill was de- 
livered to the plaintiff, who brought 
his action upon it. Held that the de- 
fendant might give evidence, that the 
eriginal delt wwas paid, though he 
did not w:rhin the month find the wit- 
nefs by whom it might have been 
oved according to the agreement, 
he having abſconded to avoid an 
arreſt. Elmes v. Wills, 448 
62. The drawer of a bill cannot be 
cal as a wi neſs, in order to prove 
that the pl. intiff had no property in 
the bill; but that he had delivered it 
to hin merely for the purpoſe of en- 
abli g him to get pay ment of it from 
the acceptor, a d not with intent to 
convey auy intereſt to him. Buckland 
V. Taukard. 4 
63. In an action againſt the drawer. 
proof muſt be given that notice had 
been given to him of the non-pay- 
ment. Daggliſh v. Wetherby, Ibia. 
64. Upon a judgment by default, 
in an action upon a promiſlary-note, 
or a bill of exchange, the ſum due 
thereon is admitted, and need not be 
proved upon the execution of a writ 
of inquiry. Anon. 450 
65 Neither is it an objection 
where judgment has paſſed by default 
againſt the acceptor, that in point of 
fact the bill was not accepted. Green 
v. Hearne. 450 
66. An indorſee of a bill of e 
change, in an action againſt the ac- 
ceptor, 1s obliged to prove the hand- 
writing of the firſt indorſer. Smith v. 
Cheſter. 450 
67. And now, where there is judg- 


{ 


ment by default, in an action on a 
promiſſory- note or bill of exchange, 
the Courts of B. R. and C. B. wil! 
refer it to the proper officer, to aſcer- 
tain the damages and coſts, and cal- 
culate intereſt, without a writ of in- 
quiry. Raſhleigh v. Salmon, 451.— 
Andrews v. Bla le, Ibid.— Longman et al. 
v. Fenn, Ibid.— Shepherd v. Carter, 452 
68. But where it is for foreign money, 
the value can only be aſceriained by 
4 jury. Maunſell v. Lord Maſſartent. 
452 

69. An actual acceptance is 2 
dence that the acceptor admits the 
hand-writing of the drawer, and he is 
thereby precluded from afterward; 
denying it, though the bill be torged, 
if ſuch bill come to the hands of an 
innocent indorſee, for a valuable con- 
ſideration. Price v. Neale. [bid. 
70. A defendant may ſet up an 'l- 
legal conſideration againſt an action 
on a note of hand, as that it was given 
for a ſmuggling tranſaction. Guichard 


v. Roberts, 453 
71. Or for ſtock- jobbing. Brown 
v. Turner, 454 
72. But to aſſumpſit on a bill of 


exchange, the Court will not allow a 
defendant to plead the general iſſue, 
and that the bill was given on a ſtock» 


449 | jobbing tranſactiou, contrary to 7 Ge, 


2. c. 8. for any thing which goes to 
impeach the conſideration of the note, 
may be given under the general iſſue. 
Shaw v. Everett. Ibid, 

3. And in an action, by an in- 
dorſee of 2 bill of exchange againſt 
the acceptor, the latter may call the 
payee as a witneſs, to prove that the 
bill was void in its creation. Jordaine 
V. Laſbbroole. et al. Ibid, 


BILLS OF LADING. 


1. Where ſeveral bills of lading 
have been ſigned of different imports, 
no reference is to be had to the time 
when they were ſigned by the cap- 
tain ; but the perſon who firſt gets one 
of them by a legal title from the 
owner or ſhipper, has a right to the 
conſignment. And where ſuch bills 
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face of them, are conſtructively the 
fame, and the captain has ated 4074 
4% a delivery according to ſuch legal 
title will diſcharge him trom them all. 
Ca dwell et al. v. Ball, 583 
2. The indorſement and delivery of 
a bill of lading to a creditor prima 
facie, conveys the whole property in 
the goods from the time of its deli- 
very. Bur if the intention of the 
parties appear to have been only to 
bind the net proceeds in caſe of the 
arrival of the goods, then an inſurance 
made on account of the indorſer, 
after ſuch indorſement, is good. Hib- 
bert et al. v. Carter, 58 
See alſo As516NMENT and S1oP- 
PAGE IN TKANSITU, 


BOND. 


1. If a bond be given to indemnify 
an indorſee if a bill drawn on India 
be returned proteſted for non-payment, the 
bond is not forfeited by the obligor 
refuling to pay the bill after it is re- 
turned to England prote/ted for non-ac- 
ceptance, French and Hobſon v. Camp- 
bell. 411 

2. A ſurety in a bond, who pays 
the debt after a commiſſion of bank- 
ruptcy iſſued againſt his principal, is 
not barred by the certificate, though 
the penalty of the bond was forfeited 
before, Taylar v. Mills and Magnall. 

2 

3. Thus, if 4, has a bond of ' 
demnity from B. and the condition be 
broken, and afterwards B. becomes 
bankrupt before A. has been ſued or 
damnified: though A. had a good 
cauſe of action againſt B. before the 
at of bankruptcy, yet, as A. had not 
been damnified by paying any certain 
fum of money by reaton of B's breach 
of the condition, A. cannot poſitively 
ſwear to any debt due and owing 
from B. at the time of the act of bank- 
ruptcy. Goddard v. Vander beydon. 242 

4. A bond given to a creditor of a 
bankrupt, in order to induce him to 
withdraw a petition which he has pre- 
ferred to the Chancellor againſt the 

Vor. II. 
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allowance of the certificate, is vid by 
ſtat. 5 Geo. 2.C. 30. ſ. 11. Summer v. 
Brady, Cartwright, and Fenton. 283 


BOOKS, 


Sce AUTHORS. 


BRIBERY. 


1. An action for bribery will lie, 
though the party bribed does not vote 
according to the bribe. Sulfton v. 
Norton, 463 

2. Bribery at parliamentary elec. 
tions 1s ſtill puniſhable at the common 
law. Rex v. Pitt, Rex v. Mead. 464 

3. And in this caſe the Court, "Th 
tenced the defendant to pay a fine of 


200l. and be impriſoned for two 


months, and until the fine be paid. Rex 
v. Heydon. 465 
4. In an action on the ſtatute, it is 
not neceſſary to ſtate, and prove, all 
the parties for whom the bribe was 
given; nor that thoſe parties were can- 
didates ; nor the voter's right of voting. 
Combe q. t. v. Pitt. Ibid 
. So in this caſe, which was an 
action upon the ſtatute againſt bribery ; 
there being a verdict for the plaintiff, 
ſubject to the opinion of the Court 
the objection taken by the defendant 
was, that the averment, or allegation, 
in the declaration, ** that the perſon 
corrupted had a right to vote,” was 
material and ſubſtantial, and ought to 
be proved. And the Court held that 
it is not neceſſary in this caſe to al- 
lege in the declaration, or to prove, 
that the parties bribed had a right to 
vote. Rigg v. Curgene un. 467 
6. The time of delivering the pre- 
cept to the returning officer, need not 
be proved, in an action againſt a 
third perſon, for bribery at a parlia- 
mentary election. Grey v. Smythier. 
et al, 468 
7. An offender on the ſtatute for 
bribery in parliamentary elections, 
diſcovering another ſo as to be con- 
victed, and not having been before 
that time himſelf convicted, ſhall be 
3M iudemnified 
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indemnified and diſcharged of all pe- 
nalties and diſabilities. Sutton v. 
Biſhop. 470 

8. But the bribery act of 2 Geo. 2 
c. 24. reſpecting parliamentary elec- 
tions, does not make the plaimiff the 
diſcoverer. Cur gente v. Cuming. 

/ 

It was moved, on the behalf of 
the defendant, that judgment upon 
the poſrea might be ſtayed, upon affi- 
davits that the defendant did, within 
the ſpace of twelve months next after 
the ſaid election (by making an ath- 
davit), diſcover one Cary, who had 
offended againſt the ſaid act, by re- 
ceiving and taking money to give his 
vote at the ſaid election; on ſhewing 
cauſe againſt the rule, it was contend- 
ed, that the Court ought not to inter- 
fere, to determine this matter upon a 
motion, but leave Curgerven to his 
remedy, if he had any, by an audita 
querel:; and that he ought to have 
pleaded it. And the Court held that 
this was not a caſe wherein they 
ought to interpoſe at all, upon a 
motion. Pg v. Curgenven, 473 

10. What will indemnify a party 
as a diſcoverer. S v. Cuming. 

474 

11. A declaration charging * that 
the defendant did receive a g/t er re. 
ward ;”* without ſpec. fying what held 
bad, Davy v. Baker. 476 

12. No damages are recoverable 
for detention of the debt, in an action 
on the bribery act. Cuming v. Sib. 

Ibid. 

13. The plaintiff, in an action for 
bribery, on the 2 Ces. 2. c. 24. is 
bound to proceed without wilful delay. 
Petrie v, White, Ibis 

BRICKMAKER, 

1. A brickmaker may be a bank- 

rupt. Pert v. Turten, W ils v. Parker. 
| - 
BRIDGES, 

; Tfa rid C, hut by 2 county, 
be of utility to it, the county oveh 
to epair; but if built by a private 
PE1i04, and he has the benefit of it, 


| 


he ought to repair. Rex v. the In ba- 
bitants of the Weſt Riding of Yorlſþrre, 
430 
2. And it ſeems, that thoſe who 
are bound to repair a bridge are bound 
to widen it, if the exigencies of the 
public require it. And an indict- 
ment for not repairing a county 
bridge may be removed by the pro- 
ſecutor, notwithſtanding the ſtat, 1. 
Ann, c. 18. ſ. 5. The King v. ihe In- 
habitants of the county of Cumterland. 
452 
3. The juſtices at ſeſſions may ap- 
point a committee of magiſtrates, to 
inſpect the ſtate of a county bridge, 
and to make any new contract tor 
repairing or rebuilding, to be exe- 
cuted by the clerk of the peace, on 
behalf of the county; and the fix 
days' notice required by 13 Geo. 2. C. 
18. f. 5. before any application for a 
certiorari to remove proceedings by 
juſtices of the peace, muſt be given 
before making the motion for a rule 
to ſhew cauſe, why ſuch certicrari 
ſhould not be granted. The King v. 
be Tuſtices of Glamorganſhire, 484 
See alſo CounTY RATE. 


BROKERS. 


1. A perſon who for brokerage and 
hire negotiates and concludes bar- 
gains for ſtocks, is a broker in point 


of law. Janſſen, Bart. Chamberlain i 


London, v. Green, 486 

2. On an indictment on the An- 
nuity- act, 17 Geo. 3. c. 26. ſ. 7. for 
taking more than 10. in the 100/. tor 
brokerage, & c. it is not neceſſary to 
prove that the defendant took the 
exact ſum laid in the indictment, 
though it be not laid under a viz. 
and on the trial of ſuch an indictment 
t muſt be left to the jury to conſider 
Whether the exceſs above 107 in the 
100/, were really taken as a fair 
charge for drawing the writings, &c. 
or whether it were not ſo taken es 2 
'evice to avoid the ſtatute, 74. 41 ng 
v. Ciliham, 457 


BUSHEL. 
See WixcCHEsSTER BUSHKEL. 


BUTCHER. 
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BUTCHER. 
1. A butcher may be a bankrupt. | 
Dally v. Smith. 3 


2. A by-law, that a butcher in 
London ſhall be free of the butchers' 
company, is good. Rex. v. Sir The. 
Harriſon Chamberlain of London 499 

3. A by-law made within a corpo- 
ration, that no butcher, or other perſon 
ſhall within the walls of the city, 
ſlaughter any beaſt, upon pain to for- 
feit, Kc. is good. Pierce v. Bartram. 

802 


BY-LAW. 

1. A corporation cannot make a 
by-law, and give a penalty to be ſued 
tor by any other but the corporation. 
Totterdell v. Glaxly. 708 

2. If a power of making by-laws 
is, by charter, given to a ſelect body, 
they do not repreſent the whole com- 
munity, and cannot aſſume to them- 
ſelves what belongs to it; but if the 
power of making by-laws is in the 
body at large, they may delegate their 
rights to a ſelect body. And a by-law 
cannot ſuperadd a qualification to an 
elector which the charter does not 
require. Rex v. Spencer, common ccun- 
cilman of Maidſ{ene. 489 

3. A corporation has no power to 
exclude an integral part of the body, 
when a charter gives them the right 
of election. Rex v. Abraham Head et 
al. freemen of Helſton. 495 

4. A power granted by charter, to a 
company exerciling a particular trade, 
in a certain place, to make by-laws 
tor the government of a perſons exer- 
ciling that trade in the place, enables 
it to make by-laws binding on perſons 
ſo exerciſing the trade, who are 0. 
members of the company, as well as thoſe 
who are. The Butchers' Company v. 
Morey. | 50 

5. So a by-law, founded on a cul- 
tom, that no ſtrange perſon, of right, 
ought to uſe the craft of a taylor with- 
in a city, except he be free thereof, is 
a good by-law. Woolley et al. v. 1d. 

0 

6. But a by-law made by a —_ 


pany, in a corporation, in reſtraint of | 


trade, ſach as to reſtrain the number 
of apprentices to be taken by any of 
the members, is void. The King en 


2 | the praſecution of I. Coates v. the 


IVarders of the Coopers” Company of 
Newcaſtie-uþon Tyne, 15:4 
7. Corporations, by charter, can- 
not make by-laws incondſtent with 
the intention, or counteracting the 
directions of, their charter. Rex. v. 
Robert Cubus, common counciluan of 
Maid//one. 19 
8. A by-law, that any perſon ſhall 
be admitted to the freedom of a cor- 
poration, upon payment of money, 
together with the tees, is a bad by law. 
Rex. v. Breton, Eig. mayer, and ges, 
gent. beauun-clert of Nerihamfion. 513 
9. A by-law in reſtraint of trade is 
bad, unleſs there be a cuſtom to ſup- 
port it. H:foreth v. Bredroch, c16 
10. A corperation, created by letters 
patent, with a power of making by- 
laws, cannot make anv laws to incur 
a forfeiture; neither can a corporation 
created by act of parliament, unleſs 
ſuch a power be expreſsly given. 
irt v. Nowill and Butler. 520 
11. A by-law muſt be conſiſtent 
with the powers given by the charter. 
The King v. J. Gincver. 523 
See allo Burcuhkx. 


CANALS. 


1. An original ſubſcriber to a canal 
navigation, is not liable for any call 
made by the committee after he has 
aſſigned his ſhare. The Huddersfield 
canal company v. Bucky, 526 


CARRIER. 


1. Money paid by a trader, after a 
ſecret act of bankruptcy, to a carrier, 
for the carriage of goods, may be 
recovered back in unit by the 
aſſignees of the bankrupt. Brady 


3)et al. v. Clark. 181 


CARTS. 


1. The owner of a cart, who does 
not reſide within the bills of morta- 
lity, or within five miles of Temples 
Bar, need not enter his name and 
place of abode with the commiſſioners 
of hackney coaches, or have his name, 

3 M2 or 
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or any number upon the cart, though 
it be driven within thoſe limits. The 


King v. J. Powell. 529 


CASE RESERVED. 
See Costs. 


CERTIFICATE. 
See BaxKRUrr. 
Cos rs, No. 56, 57, 58. 
Cusrous and Excisk, No. 15,22. 


CERTIORARI. 


I. A certiorari lies to remove a pre- 


ſentment in a court leet; and when 
removed, the preſentment is traverſa- 
ble in B. R. Hex v. James Ron pell. 531 


2. But the Court will not grant a 
ceertiorari to remove the record and 
proceedings out of a court-leet, in 


| 


order to enquire into the propriety of 
an amerciament, where the fine has 


been eſtreated, and paid. The King v. 
Heaton. 


$32 
3. If a ſtatute, creating an offence, 


give cognizance of it to one juſtice, 
with an appeal to the ſeſſions, and 
take away the certiorari as to all the 


proceedings, and afterwards further 


powers 


or the puniſhment of the 
offender, are given to the ſeſſions by 


another ſtatute, which does not take 
away the certiorari; the clauſe for 


taking away the certiorari, in the for- 


mer act, cannot be extended to the 


proceedings under the latter: there - 


fore, where there have been proceed - 


ings under both ſtatutes, thoſe under 
the former a& cannot be removed, 
but thoſe under the latter may. The 


King v. Mark Terre. 533 

4. A certiorari lies to a Welſh 
quarter-ſeſſions of the peace, to re- 
move an indictment into the King's- 
Bench. Rex v. Lewis and ſeven others. 


3 
5. So alſo in this caſe, the Conn 


granted a certiorari, to remove an in- 


dictment for a miſdemeanor, from the 


great ſeſſions in Wales into this court. 


Rex v. Griffiths. 536 


6. So in this caſe, which was an 
indictment upon the ſtatute 13. Geo. 
3. C. 78. for a nuiſance in the highway. 
The Court held that the kighrayak, 
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13 Gee. 3. c. 78. 24. which provides, 
« that no indictment or preſentment 
ſhall be removed by certiorari, till juch 
indiftment be traverſed, and judgment 
thereupon given does not extend to 
the crown, but only to a certiorari at 
the inſtance of a defendant. Rex v, 
the Inhabitants of Bodenbam. Ihid 

7. A certiorari lies to remove a con- 
viction on 16 Geo. 3. c. 30. for dear- 
ſtealing, if the defendant has not ap- 
pealed to the quarter-ſefſtons. The 
King v. Eaton. 537 

8. The general words of the ſtat. 
25 Geo. 2. c. 30. ſ. 10. that no indict- 
ment for keeping a diſorderly houſe 
ſhall be removed by certiorari, do not 
reſtrain the crown from removing the 
inditment by certiorari; there being 
nothing in the act to ſhew, that the 
legiſlature intended that the crown 
ſhould be bound by it. The King v. 
R. Dawies et al. 538 

9. The attorney-general moved, 
on behalf of the defendant, for a writ, 
of certiorari, to remove an indictment 
againit the defendant, an officer of 
exciſe, who was indicted, with two 
others, for a riot and affault at the 
Dover ſeſſions; which The Court im- 
mediately granted, without any ath- 
davit being produced to ſupport the 
motion. The King v. S. Stannard. 395 

10. It is diſcretionary in the Court 
to grant or refuſe a certiorari, to re» 
move a conviction before juſtices of 
the peace; and if the Court ſee that 
the juſtices have drawn the proper 
concluſion, from preſumptive evi- 
dence, they will not grant a certiorari. 
The King v. Baſs. Ibid 

11. No indictment found at the 
quarter- ſeſſions, upon the toleration- 
at 1 V. an M. c. 18. for diſturbing 
a diſſenting congregation, may be re- 
moved into this court, by certicrari, 
before verdict ; and, upon conviction 
of ſeveral defendants upon ſuch in- 
dictment, each is liable to the penalty 
of 20/. impoſed by that ſtatute. The 
King v. Hute et al. 540 

12. A certiorari will not lie to re- 
move an order of ſeſſions, committing 


a perſon for refuſing to enter into 3 
| baſtardy 
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baſtardy recognizance in order to 
move for his diſcharge, the proper 
courſe is by Habeas Corpus. The King 
v. Archer. 341 
13. A certiorari does not lie for 
other than judical acts. Rex v. Lloyd, 
452 
14. A certiorari does not lie to re- 
move an indictment upon the ſtatute 
of 30 Geo. 2. c. 24. for obtaining 
ds or money under falſe pretences. 
Rex. v. Smith. 542 
15. The like point, The King v. 
Young. Ibid 
16. A certiorari does not lie to re- 
move an indictment for felony from 
the general ſeſſions of oyer and ter- 
miner, without the conſent of the pro- 
lecutor. Rex v. Ducheſs of Kingſton. 
42 
17. A certiorari will not lie to re- 
move a conviction by the commiſho- 
ners for the double duties on beer. 
The King v. Whitbread. 4 
18. But a certiorari will lie to re - 
move a conviction under the ſtat. 11 
Gee, 1. c. 30. ſ. 16. for harbouring 
tea and ſpirits, either by juſtices of 
the peace or commiſhoners of exciſe. 
The King v. Frances Abbot. 545 
19. A certierari cannot be jiſſued 
out as of courſe, and without laying 
a ſpecial ground before the court, to 
remove proceedings from the courts 


of the counties palatine. Zink v. 
Langton. 54 

20. The like point, Wilkams v. 
Tomas et al. 548 


21. Where a certiorari has iſſued and 
= juriſdiction of the Court is by the 
act of parliament expreſsly excluded, 
the Cor will — wilt of cer- 
tiorari to be ſuperſeded, quia improvide 
emanavit, the return taken off the 
file, and the orders remanded. Rex. 
v. Micklethwayte. Ibid 

22. When an appeal is allowed to 
the ſeſſions, and the party has ap- 
pealed, a certiorari cannot iſſue till the 
ſeſſions has determined the caſe. The 
King v. Sparrew and Urquhart, Ibid 

23. The Court will not grant a 
certiorari to remove the aſſeſſment of 
the land tax. But if an information 


be moved for againſt the commiſſia- 
ners of the land tax, the Court will 
admit an atteſted copy of the aſſeſi- 
ment as evidence, initead of the ori- 
ginal. Th: King v. King et al. Com- 
mifſioners of the Land- Tax for the tower 
diviſion of the City of London. 549 

24. In the caſe of ſummary pro- 
ceedings, orders and convictions be 
fore magiſtrates, the proceedings may 
he removed by certiorari after judg- 
ment, becauſe ſuch proceedings can 
only be removed by certicrari; but 
where a judgment has been given on 
an indictment, the record muſt be 
removed by writ of error. The King 
v. the Inhabitants of Seaton. Ibid 

25. A certiarari will not lie to re- 
move the record of an indictment, 
between the werdit and the judgment. 
The King v. D. Jactſon. $52 

26. It is necellary to give notice 
of the intention to move for a cert:c- 


3 rari before. the rule to ſhew cauſe is 


applied for. Rex v. Nicholls, Ibid 

27. It is no objection to a certiorari 
to remove a preſentment of a road 
made by a juſtice of peace under the 
24th ſection of 13 Geo. 3. c. 78. that 
it is proſecuted by another than the 


Juſtice preſenting, if it is by his con- 


ſent. The King v. the Inhabitants of 
Penderryn. 551 
28. Where an act gives a general 
form of conviction, the party can have 
no benefit from a certzerari, becauſe 
the proceedings or examinations need 
not be returned, but the conviction 
only, which being general, cannot 
exhibit the error on the proceedings. 
The King v. Eaton. Ibid 
29. Although the 1 parties, 
in whoſe keeping a record is any ob- 
ject to make any return of it, if the 
certiorari be improperly directed, yet 
if they do return the record into this 
Court, no ſuch objection can be 
ſtarted by third perſons. Daniel v. 
Phillips. 552 
30. A certicrari to remove a con- 
viction muſt, by 13 Ges. 2. c. 18. f. 
5. be applied for within ſix months 
after the date of conviction; and the 
party proſecuting a certiorari to re- 
move 


| 
| 
| 
| 
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move 2 conviction, & c. muft himſelf 


Enter into a ve rgmtzance With ia whe, 
perſons, to proſecute it with effect, & c. 
by the g Gro. 3. e. 19. f. a. The 
King v. Loughey et al. $52 

31. Uuder the 3d ſection of 5 7. 
and M. c 11. for regulating the re- 
moval of indictments from the ſeſ-— 
fions by certiorari, the repreſentatives 
of the proſecutor are entitled to the 
coſts taxed during his life, though 10 
per/onal demand were ever made by him. 
For though it takes away the remedy 
by artachment, it does not affect the 
debt, the colts when taxed, becoming 
a ch. The King v. kobert Chamber- 
layne, 553 

32. But no coſts are due on a cer- 


tiorari, removing ſummary proceed- 


ings, unleſs a recognizance be entered 
into at the tine of removing the pro- 
ceedings. The King v. Nadin, on. 5 54 

33. Where a certiorami, to remove a 
conviction under a penal ſtatute is 
brought, not for vexatious purpoſes, 
but to enable the defendant to plead 
the conviction in an action founded 
on the ſame offence, the proſecutor 
is not entitled to coſts upon his own 
affir nation of the conviction. Rex v. 
Midlam, and Ilem v. Eundum. Ibid 

34. Where a defendant hath re- 
moved an indictment, entered into 
a recognizance, been convicted and 
fined, and the proſccutor has received 
one-third thereof, ſo much ſhall be 
deducted out of the coſts. Rex v. 
Oſborne. 556 

35. A return to a certicrari need 
not he under hand and ſeal, though 
the writ be ditected to the juſtices, to 
make a return wader ſeal ; for it is not 
neceſiary or uſual, on returns to writs 
of inquiry, or the return of a coroner's 


inqueſt Kex v. P:ckerſpill, Ibid 
See allo the ArrENDIX. 
CHARTER. 
See By-Law, CoRPORATION. 
CusToM, 
CHURCH, 


I. The words, dues, and profits, in 
ſtat. 10 An, c. 11, 1. 16, tos dividing ot 


pariſhes, includes ſurplice fees, as woll 
as ſtrièt fees, William Se lon, cler], v. 
Roger Parry, clerk. 656 
2 The con/ent of the whole parifh. i» 
not eſſentially neceſſary to the ordina- 
ry's ſetting up an organ; nor will the 
pariſh be bound to repair it, when ſet 
up. Butterworth and Parier v. I alle. 
and Waterhouſe, $57 
See CURATES, 


CHURCHWARDENS. 


1. Lis pendens is not a good return 
to a mandamus to ſwear in church- 
wardens, though accompanied with 
very ſpecial circumſtances. Rex v, 
Decor Harris. 659 

2. The court will not grant a gue 
warranto information, to try the val 
dity of an election to the office ot 
churchwarden. The King v. Shepher! 
et al. 800 

3- The ſpiritual court may compel 
the churchwardens to deliver in their 
account, but cannot decide on the 
propriety of the charges, Leman v. 
Goulty, 560 

4. Thoſe who are admitted and 
{worn into the office of churchwardens, 
and act as ſuch, may maintain an 
action againſt a former churchwarden, 
for money received by him for the ule 
of the pariſh, although they may 
neither have been duly appointed to 
the office, nor be the immediate ſuc- 


ceſſors. Turner v. Baynes. 562 
COFFEE. 
Sce Excisk, No. 2. 
COIN, 


1. The defendant had counterfeited 
the impreſſion of a halt-guinea, on a 
piece of gold, which was previouſly 
hammered, and was not round, nor 
would paſs in the condition it then 
was : held not high treaſon. The King 
v. Varliy, Ibid, —The King v. — 

$92 

2. What mould ſhall be deemed a 
tool or inſtrument mentioned in the 
ſtatute 9 Will. 3. c. 25. The King v. 
Lennard. 562, 503 


COMMITMENT. 
1. A warrant of commitment * 
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muſt 
be 
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be certain, and not in the disjunctixe 
Rex v. Evered. 564 

2. A commitment for t caſonable 
tractices is legal. The King v. E. M 
Deſpard 564 

3. But a warrant of commitment 
in execution, after conviction. muſt 
ſhew before whom the conviction was 
and the authority to conviet. Rex v. 
Frances York and Jane Fielding. 568 
4. The long-eſtabliſhed practice of 
the court of King's Bench, upon an 
application to bail a party committed 
on a charge of telony, is, that even it 
the commitment be regular, the court 
will look into the depoſitions to ſee if 
there be a ſuſſicient ground laid to de- 
tain the party in cuſtody, and if there 
be not, to bail him; and ſo if the warrant 
of commitment be irregular, and a 
lerious offence be ſhewn to have been 
committed, they will not diſcharge or 
bail the priſoner, without firſt looking 
into the depoſitions, to ſee whether 
there is ſufficient evidence to detain 
him in cuſtody. Rex v. Horner. ibid. 


COMMON. 


1. The lord has no right under the 
ſtatute of Merton to encloſe and ap- 
prove the waſtes of a manor where the 
tenants of the manor have a right to 
dig gravel on the waſte, or take eſtovers 
there, Duberley v. Page et al. 569 


2. The lord of a manor, or his' 


grantee, may incloſe and approve part 
of a common againſt tenanis having 
common of paſture, notwithſtanding 
they have alſo tome other right on the 
common, as a right to dig ſand, &c. 
if he leave ſufficient common of 
paſture. Sha?ſpeare v. Peppin. 570 

3. In the cafe of an abſolutely 
ſtinted common, in point of number, 
one commoner may diſtrain the ſuper- 
numerary cattle of another. Hall v. 
Hardi, g et al. 572 

4. There is no ſuch thing as com- 
mon, *v:thout ſtint, belonging to land: 
rommon belonging to land can only be 
for cattle lexant and couchant thereon : 
allo, if there be a cuſtom for the com- 
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moner to incloſe, and any of them do, 
by virtue of ſuch cuſtom, incloſe, the 
land remaining unincloſed is thereby 
freed and diſcharged from ſuch perſons 
former right of common therein. H 
v. Strode. 677 

5. If the lord of the manor plant 
trees on a common, a commoner has 
no right to abate them, Airy et al. 
v. Sadgrove. 579 

6. Common for cattle, /evant and 
ccuchant, cannot be claimed by pre- 
ſeription, as appurtenant to a houſe 
without any curtilage or land. Scholes 
v. Largreaves. 580 

7. In caſe for a ſurcharge of com- 
mon, the plaintiff need not ſhew that 
(he turned on any cattle of his own, at 
the time of the ſurcha ge; but only, 
| that he coul/& not enjoy his common ſo 
beneficially as he ought. / ells v. Wars 


ling. 58 I 
COMMON-LAW. 


1. The common law, now ſo called, 
is founded on the law of nature and 
reaſon. Miller v. Taylor. 532 


CONDEMNATION. 


1. A condemnation in the Exche- 
quer is concluſive evidence, Scott v. 
Sherman. 817 

2. But a condemnation before com- 
miſſioners of exciſe is not. Her/aw 
v. Pleaſance, 819. Salmon v. Gordon. 

820 


CONSCIENCE, COURTS OF. 


See COoUNTY-COURT. 


CONSIDERATION. 


1. A defendant may ſet up an ille- 
gal conſideration againſt an action on 
a note of hand. Gwichard v. Roberts. 

453 

2. Or a bill of exchange. Frou v. 

Turner. 454 


CONSIGNMILNIT. 
1. Where ſeveral bills of lading have 
been ſigned of different unports, no re- 
ference 
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ference is to be had to the time when 
they were ſigned by the captain ; but 
the perſon who firſt gets one of them 
by a legal title from the owner or 
ſhipper, has a right to the conſign- 
ment. And where ſuch bills of lading, 
though different upon the face of them, 
are conſtructively the ſame, and the 
captain has acted bond fide, a delivery 


- according to ſuch legal title will diſ- 
ebarge him from them all. Caldwell 


et al. v. Fall. 583 
2. The indorfement and delivery of 
a bill of lading to a creditor primd 
facie, conveys the whole property in 
the goods from the time of its delivery. 
Hibbert et al. v. Carter. 589 
See alſo Ass GN MENT, B1LLs or 
Labixc, STOPPAGE IN TRANSITU. 


CONSPIRACY. 

1. The quarter- ſeſlions has a juriſ- 
diction over conſpiracy ; and it is ſuf- 
ficient whether the conſpiracy be to 
charge a man with criminal acts, or 
fuch as only may affect his reputation. 
The King v. Riſpal et al. $91 

2. There is no occaſion, on the trial 
of an indictment for a conſpiracy, to 
prove the actual fact of conſpiracy, 
but it may be collected from collateral 
circumitances, Y be King v. Parjons 


et al. 592 


CONSTABLE. 

t. One who is a reſiant within a 
private leet within the hundred is not, 
therefore, exempt from ſerving the 
office of conſtable of the hundred; and a 
cuſtom to ele&t ſuch a one conſtable, is 
good. Rex v. Cenge. $92 

2. An high conſtable may be ap- 
pointed, de novo, for a town erected 
into a county of itſelf by charter many 

ars before, although no ſuch officer 
had been appointed before. Jam.s v. 

reen. 79 
3. A younger brother of the corpo- 
ration of the Trinity-Houſe is not 
exempt from ſerving the office of head- 
borough.— Alſo the office of conſtable 
may be ſerved by deputy.— And the 
crown may grant exemptions from 
ſerving vtlices of this fort, provided a 


ſuſlicient number of perſons be left to | 


lerve them. The Kirg v. Thomas Clare. 


4. A conſtable of a manor, including 

a pariſh, is notexempt from ſerving this 
office, by having a ſtatutable certificate 
of exemption from all ward offices. 
Rex v. Darbyſlire. 97 
5. But a naturalized foreigner is 
not eligible into the office of conſtable. 
Rex v. Ferdinand de Mierre. 599 
6. No conſtable can act under a 
warrant out of his diſtrict. Blatcher 
v. Kemp. Ibiſ. 
7. In ſearches by exciſemen where 
the preſence of a peace- officer is re- 
quired, an officer by reputation, at- 
tending the rotation of juſtices is not 
ſufficient. Hill v. Barnes. 813 
8. To entitle a conſtable, &c. to 
double coſts under 7 Jac, 1. c. 5. after 
a verdict for him, it mult be certifie l, 
by the judge who tried the cauſe, that 
he was acting in the execution of his 
office. Grindley v. Holloway. 776 
9. But, where there is a ſpecial 
verdict, and it appears by the facts 
there found, that the a& for which the 
action was brought was done by the 
defendant by virtue or reaſon of his 
office, the maſter muſt tax double 
coſts, though there has been no cer- 
tificate, nor allowance by the judge 
who tried the cauſe. Ran v. _ 
id, 

to. And to entitle a defendant (an 
officer) to double coſts under the itatute 
of 7 Fac. 1. c. 5. the certificate of the 
judge who tried the cauſe, may be 
granted either at the trial or after- 
wards. Harper v. Carr. 777 


CONTRACTS. 


1. An officer appointed by govern- 
ment, treating as an agent for the 
public, is not liable to be ſued upon 
contracts made by him in that capacity» 
Macbeath v. Haldimand. 600 

2. The like point. Unwin Wr 

3 


CONVICTIONS. 
1. If a conviction under a ſtatute 
which enacts, that all convictions 
againſt that act may be made out = 
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that form, or to the effect following” 
(giving the form), contain all the ſub- 
ltantia) parts of that preſeribed, it is 
good, though it alſo contains ſome— 
ching more; for ſurpluſage will not 
vitiate a conviction, The King v. J. 
ef riet. 606 


offences charged in the information, 
is bad. The King v. Hur Salomens. 
610 

10. Where juſtices of the peace 
are required by a penal 1atute to da- 
tribute the penalt, v on conviction 
among certain pertons according to 


An information founded on a |their diteretio: 1, an adjudic ation That 
pen: * ſtatute muſt negative the ex- the forfeiture be diſpo Wed of as the lau- 


veptions in the ena« ting clauſe, ereat- 
ing the penalty, and allo thoſe con- 
tained in a former clauſe, to which 
the enacting clauſe refers in ex yu. 
terms. g The K'ng v. J. Protten. 
. here a conviction by a juſtice 

Is Abe upon an information taken 
at a time palt, ſuch conviction may 
ſtate that the informer came and gave 
the juſtice to be informed, in the preter- 
perfect tenſe. And the offender ſhould 
be called on to plead to the charge, be- 
fore any evidence in ſupport of it is 
given; but if the evidence be given 
frit, though not in his preſence, and 
he confets the offence, the irregularity 
is cured, Alto where the proſecutor is 
not obliged to negative the exceptions 
in a ſtatute, and negatives ſome of 
them only, that part of the informa- 
tion will be rejected as ſurpluſage. 
2 King v. Hall. 607 
Ihe evidence in ſupport of a con- 
vidtion, ought to be taken in the de- 
tendant's preſence, and the juſtices 
muſt, at the ſame time, adjudge the 
forfeiture. Rex v. Vipont. 608 
5. The like point. Rex v. Alictr, | 


609. 
execution, atte.” Conviction, muſt ſhew 


6. The like point. The King v. Read. 
610 
7. But if enough appears on the 
face of the conviction, to ſhew that 
the evidence was given in the preſence 
of the -defendant, it is ſufficient, 
without ſtating that he was a&tu. Ily 
preſent at the time. Rex v. Kemp/on, 
Ibid. 
8. The evidence muſt, however, 
ſtate the offence to have been com- 
mitted where it is laid. The King v. 
Jeffries. Ibid. 
9. A conviction for the ſaid ot- 
tence where there are two diſtinct 
Vor. II. 


25 the ſame v. Potts, Softly, and i} nd, 


tin the conviction. 


The Kine v. Di mnfſey, 


directs, is bad. 


611 


tt. A conviction, adjudging a 


Hos diſtribution of part of a for leiture 


(which a ſtatute ſays fhail be paid to 
the oververs of 1 wy poor of the parifly, 
| for the ufe of the poor of the pariſh) 
to the overſcers of the poor of a 
townſhip, cannot be ſupported. The 
King v. HF. Pig 612 
IF a — Ol do not {tae 

an adjudication it cannot be ſupport- 
ed, whether he puniſhment be or be 
not fixed by the ſtatute. The King v. 
F. A. Harris, 613 
13. And where coſts are to be paid 
by offenders, they mult be aſcertained 
Rex v. Abraham 
Fall. 614 
14. If juſtices of the peace acquit 

2 defendant, againſt whom an intor- 
mation is laid betore them for a 
penalty, the judgment cannot be re- 


; verſed, though the juſtices ſtate (on a 


return to *© cr; Horar') evidence which 


' pr md fact eis ſutlicient to convict. 79 


King v. John Reaſon. Id til. 
15. A warrant of commitment in 


before whom the conviction was, and 
the authority to convict. Re 5 
Frances J ort and Jane Fielding. 5 8 


COPYHOUD. 


A copyhold cannot be created 
by operation of law, but muſt have 
been demiſed or demiſable by copy 
time out of mind. Alfo by a grant of 
a manor, with an exception of the 
waſtes, they are thereby ſevered from 
the manor, though the copyholders 
continue to have a right of conunon 
thereon by immemorial cuſtom. And 
3N after 


2 


882 A TABLE OF THE PRINCIPAL MATTERS. 


after a grant of the ſoil of thoſe waſtes 
to truſtees for the uſe of the copy- 
holders in free ſocage, the lands, when 
incloſed, will be trechold, and not 


copyhold. Revell et al. v. Jodrell. 


61 

2+ A cuſtom within a manor, that 
lands ſhall deſcend to the elder filter, 
where there is neither a ſon nor a 
daughter, does not extend to the 
eldeſt niece ; but the lands muſt de- 
ſcend according to the common law, 
in default of ſuch a ſon, daughter, 
and fiſter; and a cuſtomary of a 
manor, appearing to be of great anti- 
quity, and delivered down with the 
court-rolls from ſteward to ſteward, 
although not ſigned by any perſon, is 
good evidence to prove the courſe of 
deſcent within the manor. Denn, on 
the ſeveral Demiſes of Ann Goodwin, 
and George Wragg, and Ana his wife, 
V. Spray. 619 
3. One ſeiſed in fee of a copy hold 
of inheritance by deſcent, ex par- 
maternd, ſurrendered the ſame to the 
uſe of himſelf for life, remainder to 
ſuch perſons, and for ſuch eſtates as 
he ſhould by deed or will, atteſted by 
three witneſſes, appoint, remainder in 
default of appointment to himſelf in 
fee ; after which he made a mortgage, 
and ſurrendered to the uſe of the 
mortgagee in fee, who, upon repay- 
ment of the principal and intereſt, 
ſurrendered again to the mortgayor ; 
the Court held that the line of —— 
was broken, and that the eſtate de- 
ſcended to the paternal heir. Dee on 
the demiſe of Harman and wite, v. 
Morę an. 623 
4. A ſurrender is the conveyance 
of the ownerſhip of the eſtate, ad- 
miſſion only form: and the admiſſion 
relates back to the ſurrender. Roe, 
on the Deniſe of Henry Noden v. 
Geo. Griffiths and Eliz. his wife, and 
Charles I homas, and Mary his Wife. 
Ibid. 

6. If the wife be tenant in tail, ſhe 
may, if ſhe ſurvive her huſband, bar 
the entail, being a copphold, or (with 
her huſband) bar it during the cover- 


ture, If ſhe be only tenant ſor life, 
with a contingent eſtate to the heir- 
of her huſband, and her own body, 
that may be barred by the huſband, 
in caſe of his ſurvivorſhip. Frogmortes 
ex dim. Robinſon v. N harrey. 628 
6. A ſurrender of copy hold lands, 
to the uſe of a will, only operates on 
the eſtate which the ſurrenderor ha: 
at the time of the ſurrender. And 
therefore, if a copyholder, having aq 
eſtate, pur autre vie, ſurrender all his 
eſtate, in poſſeſſion, remainder, or ex- 
pectancy, to the uſe of his will, and 
afterwards take the fee by deſcent, 
and then diſpoſe of the fee by will, 
the fee will not paſs by it. Doc ex dim. 
Ibbot, v. Cowling and Wife. 639 
7. In order to effectuate the in- 
tention of the parties, the Court 
will conſtrue the word * or” to mein 
and,“ as well in a ſurrender of copy- 
hold premiſes, as in a will, 7% 
ex dim. Ann Burrill, otherwiſe Wallis, 
and Mary Burrill, otherwiſe Wallis, 
v. Kemp. 631 
8. The title to copyhold lands, 
relates back from the time of the ad- 
mittance, to the ſurrender, as againſt 
all perſons but the lord. So that the 
ſurrenderee may recover, in cject- 
ment, againſt the ſurrenderor, on a 
demite, laid between the times of ſur- 
render and admittance, Hf ex 
dim. Woollams v. Clapham. 633 
9. If a copyhold, ſurrendered to 
the uſe of a will, is demiſed to ſeveral 
perſons, and one offers to be admitted, 
the lord cannot refuſe to admit him, 
or ſeize quouſque. Roe ex dim. Aſhton 
v. Huton et al. 634 
10. A lord of a manor cannot 
ſeize copy hold eſtates, as forfeited, 
pro defectu tenentis, without a cuſtom. 
Therefore, where, on the death of a 
copyholder of inheritance, the lord, 
after tl:rce proclamations, for the heir 
to come in and be admitted, ſeized the 
eſtate into his hands, and aſterwards 
granted it in fee to another: the 
Court conſidered it as an aue 
ſeizure, and conſequently irregular, 
there being no cuſtom to warraut it ; 
an 
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and being irregular, as an abſolute 
ſeizure, it could not afterwards be ſet 
up, by the lord, as a ſeizure quouſque. 
Alſo, if one of ſeveral co-heirs of 
a copy holder be a feme covert, at the 
time of the anceſtor's death, and the 
lord ſeize the whole eſtate (in default 
of the heirs not coming in to be 
admitted after three proclamations), 
without firſt appointing an attorney or 
guardian for the feme covert, according 
to the requiſites of the 9 Geo. 1. c. 29 
a ſeizure of the whole eſtate is irregu- 
lar, though it be not known to the 
lord that one of the heir> is a feme 
covert, Likewiſe, a forfeiture, by 
a copy holder's levying a fine, may be 
waived by the lord. And a forfeiture 
of a copy hold eſtate can only be taken 
advantage of by him who is lord at 
the time of the forfeiture, except ir. 
thoſe cafes where the act of forfeiture 
deſtroys the eſtate. Alſo, a fine levied 
by a copyholder, who continues in 
polletſion, is void, as againſt the lord. 
Do: ex dim Tirrant and others, v. 
Hellier and others. 635 
11. If the lord of a manor refuſes 
to admit a perſon to whom a 1 
is ſurrendered, on account of a diſa- 
greement reſpecting the fine to be 
paid, the Court will grant a mandamus 
to compel the lord to admit without 
examining the right to the fine. The 
King v. the Lord of the Manor of Hendon, 
and Richard Troward, the ſteward of 
the manor. 042 
12. But the Court will not grant 
a mandamus to admit a copy holder, 
claiming by deſcent. The King v. 
Rennet, Ibid. 
13. A copyholder ſurrendered to 
the uſe of his will, and by his will 
ordered and directed two perſons to 
ſell and to apply the monies ariſing 
thereby, for the purpoſes in the will, 
theſe truſtees by virtue of the ſaid will 
and ſurrender, did by deed indented 
bargain and fell the premiſes to a 
purchaſer ; the death of the teſtator 
was duly preſented at a court-baron, 
and at that and two ſubſequent courts 
proclamations were made for his heirs 
two come in, and be admitted to the 


premiſes : at the laſt court the pur- 
chaſer attended with the deed of 
bargain and ſale, and craved to be ad- 
mitted thereon, which the lord re- 
fuſed, infiiting that the truſtees ſhould 
have been firſt adinitted and paid a 
tine, Held only one fine due. Holter 
ex dim. Sulyard v. Preſton. 643 

14. The land-tax is not to be de- 
ducted out of the two years, value, 
payable as an arbitrary tine tor admiſ- 
lion to a copyhold eſtate, Grant v. 
Aſtle. 644 
15. Where a copyhold eſtate is 
granted for three lives to a man and 
lis heirs, and he has no power of 
compelling the lord to renew on the 


falling in of the lives, he cannot cut 


timber growing on the eſtate, Mar- 
diner v. Elliot. 643 

16. The grant by the lord of the 
manor of copyhold lands to his wife, 
immediately, without the intervention 
of another, is void. F#irebras ex dim. 
of Jane Symes, widow, v. Penant. 


649 


See alſo CusTon. 


COPY-RIGHT. 


1. Two penalties may be incurred 
on the ſame day, on the 12 Geo. 2. c. 
36. tor ſelling books originally writ en 
and publiſhed here, and afterwards 
reprinted in any other country, and 
imported into this, if the acts of ſale 
be diſtin. Brooke qui tam v. Milliken, 

650 

2+ Evidence that the defendant 
acted a piece on the ſtage, of which 
the plaintiff had bought the copyright, 
is not evidence of a publication by 
the defendant, within the meaning of 
the ſtat. 8 Ann. c. 19. Coleman v. 
Wathen. Ibid. 

3. The aſſignee of a print may 
maintain an action on the ſtat. 17 
Geo. 3. c. 57. againſt any perſon who 
pirates it, and in ſuch an action it is 
not neceſſary to produce the plate itſelf 
in evidence ; one of the prints taken 
from the original plate is good evi- 


dence. Thompſon v. Symonds et al. 
651 
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CORN. 


1. It is illegal to fell corn by any 
other meaſure than the Wincheſter 
meaſure. The King v. J. Myer. 653 

2. And the buyer of corn, by any 
other than the W:ncheſter meaſure, 
for fes the penalty of 405. beſide the 
value of the corn, by ſtat. 22 and 23 


Car. 2. c. 12. The King v. J. Arnold. 
654 


CORONER. 


1. In regard to the bodies of per- 
ſons manifeſtly drowned at fea, and 
caſt upon the ſhore, it is ſaid to be 
tie conſtant uſage of the inhabitants 
of the place to bury them, without 
any inquiſition being taken by the 
coroner; and unleſs the coroner has 
taken an inquiſition in due form, he 
is not entitled to any fees. The King 
v. The Juſtices of Norfolk, 65 

2. Neither are the coroners of 
franchiſes, that do not contribute to 
the county rates, entitled to the fees 
given by the ſtat. 25 Gee. 2. c. 29. 
nor to any fees to be paid by the 
countv. The King v. the Juſtices of the 
Weſt Riding of 1 orifhire. 656 


CORPORATIONS. 


1. A corporation being diſabled to 
act, accepting a new Charter is not 
diflolved, but dormant; and after 
fuch acceptance, the new corporation 
is the ſame as the old one. Mayir and 
C:mmenalty of Colc efter v. Seaber, 
F,xecutor of William Seaber, his late 
father, 656 


2. The proclamation of James the 
Second, in the 4th year of his reign, 
tor reſtoring corporations fo their 
ancient Charters, &c. operates (when 
accepted) as a grant of revival to 
ſuch of the old corporations as had 
ſurrendered their cory orate franchiſes 
to Charles the Second (but which ſur- 
renders were not enrolled), who had 

ranted new charters; and overturns 
uch new charters. And when the 


mode of electing officers is not regulat- 
ed by charter or preſcription, the cor- 
poration may make by-laws to re- 


gulate the election. Newling v. Franci;, 


659 

3. When an integral part of a cor- 
poration is gone, and the corporation 
has no power of reſtoring it, or of 


| doing any corporate act. the corpora. 


tion is ſo far diſſolved that the crown 
may grant a new Charter. 7% K 
v. 7. Paſmore, 665 

4. It was held by the Court ot 
King's bench, that a judgment of 
ſeizure queuſque, c. againſt 5 cor- 
poration, in default of appearance, 
operates as a final judgment to dit. 
ſolve the corporation, if they do no! 
appear in the fame term, or the next 
at furtheſt. And a new charter of 
incorporation granted after that time 
to a new body in the fame place 15 
good, notwithitanding a charter ot 


| » . 4 
reſtitution be afterwards granted to 


the old corporation; and fuch char- 
ter of reſtitution is abſolutely void. 
—Alſo a power reſerved to the 
crown, in a charter of incorporation, 
to amove, by order of council, one 
or more of the corporators, which de- 
clared that all or any of them 0 
amoved ſhould actually and withovt 
further proceſs be amoved, and which 
alſo provided at the fame time thai 
upon ſuch amotion the remaining cor- 
porators might proceed to fill up thi 
vacancies, cannot be exerciſed to 
ſuch an extent as not to leave a ſuf- 
ficient number to make a re-election; 
and therefore an amoval of all is i- 
legal and void. The King v. T. Aueh 
and the King v. John Monk. 681 
5. The above JunGmenT was after: 
wards reverſed in the Houſe of Lords, 
on a writ of error. 697 
6. If it appear in evidence that a 
charter has been accepted, and acted 
under for ſome years, it ſhall be taken 
to have been accepted as far as it 
could, and muſt ever afterwards be 
taken to have been accepted. 7 
King v. Thomas Amary, Same v. J. 
Monk, 697 
7. 10 
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5 


7. To prove the exiſtence of an and the common- council was a definite 


aggregate corporation, Conſiſting of 
different trades; entries of admiſſion 
into the ſeparate trades, as i the com- 
pany of Carpenters, into the company of 
Plaiſterers, are evidence to be lett to a 
jury. But a perſon who has acted in 
breach of an alleged cuſtom, 1s not a 
competent witneis to diſprove the 
exiſtence of the cuſtom. The Com- 
pany of Carpenters, Brickmakers, Brick- 
lazxcts, Tylers, and Plailerers of 
Shrewſbury v. Hayward. 707 
8. A corporation cannot make a 
by-law, and give a penalty to be ſued 
for by any other but the corporation. 
Totterdell and Harris, Malters of the 
Taylor's Company at Bath, v. G/azby. 
708 

9. The maſter, wardens, and com- 
monalty of a company, cannot fue 
for a penalty forfeited to tue maſter 
and wardens, to the uſe of the maſter, 
and wardens, and company. The 
Maſter, Wardens, and Commuonalty of 
Feltmakers v. Davis. 799 
10. The corporation of Lynn 
brought an action of afſump/it againſi 
the defendant for tolls upon coming 
into their port, and leave was given to 
inſpect the corporation books. The 
Mafor of Lynn v. Denton. 712 
11. The conſtitution of a corpo- 
ration as ſettled by act of parliament, 
cannot be varied by the acceptance of 
any charter inconſiſtent with it.— 
And where an integral part of a cor- 
poration compoſed of a definite num- 
ber is required to vote at an election 
of a corporate officer, a majority of 
ſuch integral definite part muſt attend, 
otherwiſe there can be no elective 
aſſembly, although other parts of the 
corporation alſo join in ſuch election, 
and a majoritys of the whole exiiting 
body actually attend: but a majority 
of thoſe preſent, when legally aſſem- 
bled, will bind the reſt. The King v. 
Miller. lhid, 
12. So in this caſe, where a charter 
required that the mayor and common 
clerk for the time being, and the com- 
mon council for the time being, or 
the major part of them, ſhould elect ; 


body conſiſting of thirty-ſix z it was 
held that a majority of the whole num- 
her muſt meet to form an elective aſ- 
fembly ; and that if the corporation be 
ſo reduced as that ſo many do not 
remain, no election can be had at all. 
The King v. Bel IFINgCrs 
13. A charter, directiug an election 
to be made by the remaining meme 
bers of a definite body of a corpora- 
tion, is good in law, And ina pre- 
ſcriptive corporation, an uſage to this 
etfect is evidence of ſuch a charter. 
Conſequently, in either caſe, a perſon 
is well elected by a majority of the 
ſubliſting members, as diſtinguiſhed 
from a majority of the full body.— 
The Ning v. Floyte. 721 
14. Wire a charter directs an 
election to be by the majority of the 
whole number of ſubuſting burgeſles, 
an election by the minor part of them 
is void. Rex v. Grimes, Capital Bur- 
gels of Yarmouth, in the Ifle of 
Wight. 723 
15. The like point. Rex v. Farls. 
726 
16. Alſo, Rex v. Montay. 727 
17. A perſon who has not taken 
the ſacrament within a twelvemonth 
preceding the election, according to 
the ſtat. 13 Car. 2. 1. 2. c. 1. cannot 
be compelled to take upon himſelf 
any office or place, concerning the 
government of any corporation to 
which he may have been elected. — 
Harriſon v. Evans. 739 
18, No eleftion in corporations 
made by ſurprize on a by-day, can be 
valid. Rex v. May et al. and Kex v. 
Little, freemen of Saltaſh. 731 
19. A corporate ' officer, elected 
under a mandamus, muſt be ſworn 
in before the officer preſiding at ſuch 
election. Rex v. Charles Malden, 
132 
20, If a corporation chooſe only 
one bailiff where the charter directs 
two, the one alone cannot act. Rex 
v. Smart. 733 
21. The Court will grant a new 
trial in an information quo warrants if 
the queſtion has never been fully 
before 
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before the jury. Rex v. Jonas Malden. 


13 

22. The Court will ſet afide a 
judgment of ouſter, which has been 
toned againſt a mayor, by default, 
upon the foot of his colluſion with 
the proſecutor. Rex v. Daxwer, Mayor 
of Winchelſea. 735 

23. The Court will not decide oi. 
the validity of the election of a corpo- 
rate officer, if the queſtion is new or 
doubtful, on a rule to ſhew cauſe for 
an information in the nature of guo 
evarranto, The K ng v. (rodruin, 736 

24. Where reſidence is a neceſlary 
qualification for an election to a cor- 
porate office, an occaſional reſidence, 
if it be bond fide, is a ſufficient legal re- 
fidence to ſatisfy the qualification re- 
quired. The King v. Sargent. 739 


for the rent of the premiſes, but did 
not include the coſts of the ejectmem. 
The defendant became a bankrup! «ftcr 
the judgment in ejectment, and betore 
the preſent action was brought. A 
rule having been obtained to ſhew 
cauſe why the inquiſition ſhould not 
be ſet aſide, becauſe the jury ad not 
given the coſts of the eject:nent in 
their damages, it was, on ſhewing 


cauſe againſt the rule, inſiſted, tha: 


the cofts of the ejeciment were become a 
liquidated debt, which might hav: been 
proved under the commiſſion of bankrupt 
awhic) had iſſued againſt the defendant ; 
and the rule was diſcharged. G«//:- 
ver v. Drinkwater, 209 

3. And there is no diſtinction be- 
tween a tort and a contract, where 
a judgment follows the verdict. Long: 


25. The writ de udo quietum de ford v. Ellis. 219 


theolonio, is not merely prohibitory, 
but remedial, on which the parties 
may plead to iſſue on a queſtion of 
right. And a corporation to whom 
it is directed, cannot be attached for 
contempt, in their corporate capacity, 
for not returning it ; but an attach- 
ment in the nature of a pore, is the 
proper remedy to compel them to 
appear, and the Court will not grant 
a trial at bar, in an iſſuable term. 
Alſo in an action by one cor- 
poration againſt another, each may 
inſpect ſo much of the books and 
records of the other, as relates to the 


ſubje& in diſpute. The Mayor, c. of 


London, v. The Mayer, &c. of King's 
Lynn. 741 
COSTS, 


1. A creditor, who has obtained a 
verdit before the commiſſion iſſued 
againſt a bankrupt, is intitled to prove 
his cofts as well as his debt under the 
commiſſion, though judgment be not 
ligned till after the commiſſion iſſued. 
Aylett v. Harford and Richards. 208 

2. So, where the defendant ſuf- 
fered judgment to go by default in 
this action, which was treſpaſs for the 
meſne profits after a recovery in 


ejectment. On executing the writ of 
i0quiry, the jury gave their verdict 


| 


4+ So, if a plaintiff become a bank- 
rupt after he is nonſuited, and before 
the taxation of coſts, the coſts of the 
nonſuit are a debt proveable under 
the commiſſion. Hurſt v. Mead. 164. 

5. So, if a creditor recover a 
judgment againſt a trader before his 
bankruptcy, and revive it by ſcore 
acias after the bankruptcy, the coſts 
of the ſcire*facias relate back to the 
judgment, and may be proved under 
the commiſſion. Phillips v. Brown, 1ti4. 

6. Under the zd ſection of 5 WF. 
and M, c. 11. for regulating the re- 
moval of indictments from the ſeſ- 
ſions by certiorari, the repreſenta- 
tives of the proſecutor are enti- 
tled to the coſts taxed during his 
life, though no perſonal demand were 
ever made by him. For though it 
takes away the remedy by attachment, 
it does not affect the debt; the coſts 
when taxed, becoming a debt, Tr 
King v. Robert Chamberlayne. $53 

7. No coſts are due on a certiorar:, 
removing ſummary proceedings, un- 
leſs a recognizance be entered into at 
the time of removing the proceedings. 
The King v. Jenkinſon. 554 

8. Where a certiorari to remove 2 
conviction under a penal ſtatute is 


brought, not for vexatious purpoſes, 


but to enable the defendant to a 
: the 


A TABLE OF THE PRINCIPAL MATTERS. 887 


the conviction in an action founded 
on the ſame offence, the proſecutor 
is not entitled to coſts upon his own 
affirmation of the conviction. Rex v. 
M dlan, and Idem v. Eundem. Ibid. 

9. Where coſts are to be paid by 
offenders, they muſt be aſcertained in 
the convictions Rex v. Abraham 
Hall. 614 

10. On a plea of abatement by a 
feme covert, and verdict for the de- 
tendant, the huſband cannot have exe- 
cution for the coſts without a_/cire fa- 
cias. Mortley v. Rayner. 329 

It. The coſts of a declaration 
againſt the drawer, are not chargeable 
on an indorſer, who is ſued, till the 
appearance-day of the return. G- 
ing v. Grace. 438 

12. Where juſtices of the peace 
are complained of without reaſon, 
they ſhall have coſts. Rex v. Palmer 
and Baine. 74 

13. If a plaintiff has a verdict on 
one count only, yet he ſhall have 
coſts on the whole declaration, for it 
is frequently prudent in a plaintiff to 
lay his demand in two different ways ; 
and as coſts at law are a legal right 
under the ſtatute, and there is alſo a 
remedy by application to the Court, 
to ſtrike out ſupernumerary counts 
in caſe they be frivolous or vexatious ; 
it would be hard to tie up a plaintiff 
in point of coſts, to lay his caſe in 
ſuch a way only as he is ſure to prove. 
Bridges v. Raymond. 744 

14. But where there is double 
pleading, and each plea goes to the 
whole 2 and there is a de- 
murrer to any one plea which goes to 
the whole, and judgment for the de- 
fendant thereupon; there the de- 
fendant ſhould have coſts; for the 
plaintiff ſhould not try his iſſue, 
after the defendant has had judg- 
ment upon a demurrer which goes 
to the whole. Sir John Aſtley, Bart. 
v. Young, 1bid. 
15. & when there are iſſues joined 
on ſeveral counts, and on ſome a ver- 
dit for the plaintiff, and on others 
for the defendant, the defendant ſhall 


3}the proprietors at large.” 


not have coſts on that part of the re- 
cord on which the verdict is found 
for him. Butcher v. Green. 44 
16 But if there be two diſtiuct 
cauſes of action in two counts, and as 
to one the defendant ſuffers judgment 
o go by default, and as to the other, 
takes itſue and obtains a verdict, he 
is intitled to judgment for his coſts 
on the latter count, notwithſtanding 
the plaintiff is entitled to judgment 
and colts on the firſt count. Day v. 
Hanks. 745 
17. So where an incloſure- act di- 
rected, that the parties who were diſ- 
ſatisfied with the determination of the 
commiſſioners, might bring actions to 
try their rig/1ts, adding, * that if the 
verdict ſhould be in favour of the 
commiſſioners' determination, the coſts 
ſhould be borne by the plaintiff, and 
if againſt ſuch determination, then by 
And a 
proprietor brought an action, claim- 
ing nine diſtinct rights, and recovered 
for three only. The Court held, 
that he ſhould only have his coſts 
on thoſe iſſues found for him, and 
that the defendant ſhould have his 
coſts of the other iſſues. Braithwaite 
v. Bradford. 746 
18. On a feigned iſſue, coſts fol- 
low the verdict. But it ſeems that, 
in future, when the Court permit 
parties to try a feigned iſſue, they 
will compel them to conſent, that the 
coſts ihall be in the diſcretion of the 
Court, and a feigned iflue cannot be 
tried without the conſent of the 
Court. Heſtins v. Lord Berkeley. 
7 
19. When a cauſe remains NET 6. 
without any fault in either party, the 
coſts of this going down to trial ſhall 
be paid by the unſucceſsful party to 
the party finally ſucceeding in the 
cauſe, as the other colts are. Sadler 
v. Evans, or Lady I indſor's caſe. 748 
ao. The Court of B. R. in this 
caſe (in order to make the practice of 
the courts of B. R. and C. B. corre- 
ſpond), directed that for the future, in 
all caſes where a cauſe goes down to 
| trial, 


{ 
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trial, and goes off, upon any occaſion, 
without the fault, contrivance, or 
management of the parties, and is 
afterwards brought down again to 
trial; the colts of ſuch former abor- 
tive going down to trial ſhall be taxed 
and allowed to the party finally pre- 
vailing, in the ſame manner as if the 
cauſe had gone off upon a remane!. 
Burchall v. Bellamy. 749 
21. So alſo coſts are now in C. B. 
as well as B. R. allowed when a cauſe 
goes off and remains to be tried pro 
defaftu juratorum. Sparrow v. Turner. 
750 

22. But where a wenire de A 
awarded, the party ultimately ſuc- 
ceeding is only entitled to the Coſts of 
the laſt trial. Lickbarrow v. Maſon. 
Ibid. 

23. The Court will ſtay proceed- 
ings, in an action on the caſe for pro- 
miles for 10,000/. till the plaintiff pay 
the coſts of a nonſuit on the fame 
cauſe of action, in a ſuit brought in 
the King's Bench. Melchart v. Hal- 
ſey. Ibid. 
24. The like in an action of treſ- 
paſs. Weſton v. Withers. 752 
25. And proceedings in ejectment 
may be ſtaid the day before trial, till 
the coſts of a former ejectment be 
paid. Dos, on the demiſe of Chad- 
wick, v. Law. Ibid. 
26. If the defendant in a former 
ejectment, who was then evicted, 
bring another ejectment for the ſame 
premiſes, the Court will ſtay the pro- 
ceedings until he pay the coſts of the 
former cauſe; for it is immaterial 
whether the preſent leſſor were the 
plaintiff or defendant before. Thru/t- 
out, on the demiſe of Williams, v. 
Hola. aſt . J bid . 
27. But the Court will not ſtay 
proceedings in a qui tam action till 
coſts on a non pros in a former action, 
by a different plaintiff, againſt the 
ſame defendant, be paid for. Engliſh, 
q» t. v Cox. : Ibid. 
28. Where a new trial has been 
granted, and nothing is ſaid in the rule 
. Concerning the coſts of the firſt, al- 


though the ſame party ſucceed on the 
ſecond trial, he ſhall not have the 
coſts of the firſt: for unleſs the 
coſts be reſerved in the rule to 
abide the event of the ſecond 
trial, the party ſucceeding is not en- 
titled to receive them. Major v. 
Seurrar. 753 

29. The like point. Hankey et al, 
Aithgnees of John and Benjamin 
Vaughan, v. Smith et al. 753. Smith 
v. Hate. Ib:d, 

3o. But where after the argument 
of a ſpecial caſe, the Court directed a 
new trial, becauſe the caſe was inſuf- 
hciently ſtated ; and the defendant, 
without going to trial again, gave the 
plaintiff a cognovit; the Court held, 
that the defendant was liable to pay 
the coſts of the former trial. Both v. 
Atherto-:, Ibid, 

31. Where a cauſe having been 
once tried, a new trial is granted, but 
a juror withdrawn, on the party who 
gained the verdict at the firſt trial, 
undertaking generally to pay the other 
his coſts, ſuch an — 2 includes 
only the coſts of the ſecond trial, 
Rouſe v. Bardin. Ibid, 

32. Where there are two trials, and 
the verdicts are the ſame way in each, 
the party in whoſe favour they arc 
found, is entitled to the coſts of both 
trials; but where the verdicts are dit- 
terent ways, there the coſts of the 
former trial are not allowed. Tr: 
lawney v. Thomas, 7 54.—Parker v. 


Wells. 754 


33. But where a cauſe has been 
referred by rule of Ni/ff Prius, and the 
coſts are directed to abide the event, tlut 
muſt be taken to mean the /rga/ cent. 
Swwinglehurſt v. Altham et al. Ibid, 

34. To an action of treſpaſs, the 
defendant pleaded the general iſſue, 
and three ſpecial pleas of juſtification, 
At the trial, a verdict was given for 
the plaintiff on the general iſſue and 
the two juſtifications, and for the de- 
fendant on the laſt juſtification. 
A rule had been obtained to ſhew 
cauſe, why the maſter in the taxation 


of coſts ſhould not allow ſuch r 
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only as were incurred upon the iſſues 
found for the plaintiff, without allow- 
ing o the plaintiff avy coſts upon the 
iſſue found for the defendant; and 
after cauſe ſhewn, the rule was made 
abſolute. Kirk v. Nowill etal. 755 
35. If one of ſeveral pleas pleaded 
by a defendant be adjudged bad on a 
demurrer to the plaintiff's replication, 
the plaintiff is entitled to have the 
coſts of thoſe pleadings deducted from 
the coſts taxed for the defendant upon 
the poſe, if afterwards upon trial of 
the iſſues joined on the other pleas, 
the defendant ſhould have a verdict, 
even though it ſhould appear on the 
whole of the record, that the plaintiff 
had no cauſe of action. Duberley v. 
Page et al. 756 
36. Where a defendant removes 
proceedings by recordari facias logue- 
lam, from a county court into one of 
the ſuperior courts, and ſigns judg- 
ment of nen pres in default of the 
plaintiff's appearing, he is entitled to 
colts, And where by the writ each 
party has a day to appear in court, 
and the defendant may be damnified 
by the plaintiff's not appearing, he 
may appear and demand him; and 
if the plaintiff do not appear, the de- 
fendant is entitled to ſign judgment 
of non pros, and to have his coſts. 
Davies v. James. 8 
37. Wherever a plaintiff would be 
entitled to coſts, the defendant is ſo 
reciprocally. As in an action brought 
by the party grieved, againſt the in- 
habitants, on 9 Ges. 1. c. 22. ſ. 7. 
for ſatisfaction and amends for da- 
mages ſuſtained by the m_——— 
ſetting on fire a barn and outhouſe 
belonging to the plaintiff. G cetham, 
widow, v. the Inhabitants of the Hun- 
dred of Theale, 7 59. — Jackſon, v. the 
Inhabitants of Calejwworth. 760 
38. So where a qui tam informer 
on the ſtat. 21 Hen. 8. c. 13. for non- 
reſidence is non-ſuited, the defendant 
15 intitled to coſts. Wilkinſon, q. t. v. 
Aol. 7 
39. So in debt for the penalty of 
the habeas corpus act, 31 Car. 2. C. 2. 
. 5 againſt the defendant, who was 
01. II. 


S 
— 


keeper of Colcheſter gaol, for refuſin 
the plaintiff (being the party grieved 


a copy of the warrant of commit- 
ment. Plea nil debet. Ward v. S all. 
762 


40. So in this caſe, which was an 
action upon the caſe againſt the de- 
fendant as ſheriff of the county of 
Lancaſter, for refuting to take bail 
under the ſtat. 23 Hen. 6. c. q. wherein 
the plaintiff had obtained a verdict, 
with 40%. damages. C well, v. 
Hoghton. Ibid. 

41. So in this caſe, which was an 
action on the ſtat. 29 EZ. c. 4. 
againſt the ſheriff for treble damages, 
for taking more upon a levy of exe - 
cution upon the plaintiff's goods than 
the fees allowed by that act. Tyre v. 
Glode et al. 764 

42. In an action of debt on the 
ſtat. 2 & 3 Ed. 6. c. 13. to recover 
treble the value of tithes not ſet out: 
there was alſo a count for the ſingle 
value: and the Court allowed the 
coſts to be taxed on the count for the 
ſingle value. Barnard v. M. Ibid. 

43. An award of “ coſts ſuſtained 
in the action,” does not include the 
coſts of the reference. Browne v. 
Marſden et al. 76 

44. If the plaintiff enter a ol 
proſegui, the defendant is entitled to 
coſts under the $ Eliz. c. 2. ſect. 2. 
Cooper v. Tiffin. Did. 

45. If there be two defendants in 
an action of ant, one of whom 
ſuffers judgment by default, and the 
other obtains a verdict, he who ob- 
tains the verdict is entitled to coſts, 
Shrubb v. Barrett et al. 1bid. 

46. Coſts for not going to trial, 
ſhall be paid to a defendant, by the 
courſe of the Court, on informations 
for miſdemeanors, where the proſe- 
cutor does not countermand notice of 
trial in time. Rex v. Heyden, Had, 
and Roper. 766 

47. Coſts are not payable for not 
going to trial on a traverſe — 
to notice, if they be not occaſion 
by the- party's own default. Rex v. 
Righton. Ihids 

48. The king is only a truſtee for 

O the 


3 


L 
1 
* 
i 
* 
: 
: 
45 
1 
If 
b 
is 
U 
: 
4 
1 
-th 


' 


860 A TABLE OF THE PRINCIPAL MATTERS: 


the party, in a forfeited recognizance. 
Rex v. Eyres and Bond, manucaptors 
of Houncel. 767 

49. On a defendant's acquittal on 
an information, he is not entitled, 
under the 4 and 5 W. & M c. 18 
ſect. 2. to coſts beyond the extent of 
the recognizance entered into by the 
proſecutor in 20. under that act. 
The King v. Fi cauood et al. Ibid. 

zo. The Court will not on grant» 
ing an information to compel the 
proſecutor to undertake to pay all 
the coſts in caſe he does not ſubſtan- 
tiate his charge. Rex v. Brooke. 768 

5r. One of two defendants in re- 
plevin, cannot have his coſts upon 
acquittal. Ingle v. Wordſworth et al. 
in replevin, Ibid, 

8a. An avowant is not a plaintiff 
within the meaning of 3 Her. 7. c. 


10. ſo as to be entitled to coſts on a 


judgment in his favour. Stone v. 
Forſyth. | | 769 

53. Where ſome iſſues in replevin 
are found for the plaintiff, which en- 
title him to judgment, and ſome for 
the defendant ; the defendant muſt be 
allowed the coſts of the iſſues found 


for him out of the general coſts of 


the verdict, unleſs the judge certif\ 
that the plaintiff had probable cauſe 
for pleading the matter on which 
thoſe iſſues are joined. Dodd v. Jod. 
drell. 77 
54. Where the plaintiff in replevin 
pleads ſeveral pleas in bar of an 
avowry, on which iſſues are joined, 
and one of them is found for him, 
which eſtabliſhes his right of action, 
and the others for the defendant, and 
the judge does not certity under ſtat. 
4 Arne, c. 16. the defendant is en- 
titled to the coſts, , not only of the 
leadings which form, but alſo of the 
trial of thoſe iſſues which are found in 
his favour. Breoke v. Willet, 771 
55. By a canal act, the company 


were authorized to take certain lands 


for the purpoſes of the act, on making 
certain payments, either by annual 
rents or ſums in groſs ; and the per- 
ſons from whom the lands were to be 


taken, were empowered to _— 


the goods of the company, even of 
the premiſſes, in caſe of non-payment 
of ſuch ſums: an avowant, hating a 
diſtreſs under this act of parliament, 
has been held not entitled, on obtain- 
ing a verdict. to double coſts under the 
ſtat. 1x Geo, 2, c. 19. ſec. 22 Lo- 
minfler Cana! Navigation, v. Thoma! 
Norris and Harold, 772. Idem v. Cowell, 

56. To entitle a conſtable, as? 4 
double coſts under 7 Jac. r. c . after 
a verdi& for him, it muſt be certified, 
by the judge who tried the cauſe, that 
he was acting in the execution of his 
office. Crindley v. Holloway, 776 

57. But where there is a ſpecial 
verdict, and it appears by the facts there 
found, that the act for which the action 
was brought was done by the defend. 
ant, by virtue or reaſon of his office, a: 
a juſtice of peace, &c, the maſter muſt 
tax double coſts, though there has 
been no certificate, nor allowance by 
the judge who tried the cauſe, Ram 
v. Pickins, 6 

58. To entitle a defendant (an of. 
ficer) to double coſts under the ſta- 
tute of 7 Jac. 1. c. 5. there muſt be 
a certificate of the judge who tried 
the cauſe (which may be granted ei- 
ther at the trial or afterwards), that 
the defendant was ſuch an officer, and 
that the action was brought againſt 
him for jomething dene by him in 
the execution of that office. Harper 
v. Carr, 777 

59. A juſtice of peace, who has 
proſecuted a gaoler to conviction for 
ſulfering a priſoner to eſcape, com- 
mitted. by him on a charge of felony, 
is not entitled to the coſts of the con- 
viction under the g h V. & M. c. 11. 
ſ. 3. The King v. Sharpneſ;. 777 

60. A jultice of the peace who in- 
dicts a road for being out of repair 
(the indictment being afterwards re- 
moved here by certiorari), is entitled 
to coſts under ſtat. & & 6 V. & M. 
c. 11. ſ. 3. if the defendant be con- 
victed. The King v. Kettleworth. 778 


| 


61. The proſecutor of an indict- 
ment for ſtopping a common foot- 
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before it was ſtopped, is a party 


grieved within the meaning of 5 . 
& M. c. 11. ſ. 3. The King v. V. 
Williamſon. 780 
62. An attachment for non-pay- 
ment of cofts taxed and liquidated, 
may be moved for on the laſt day of 
term. Lid. 
63. A clerk in court's bill included 
in an attorney's, and taxed together 
with it, was ordered, after the attor- 
ney's death, to be paid by his client 
to the clerk in court, and the remain- 
der to the attorney's exccutrix. R 
v. Smeliet, and Rex v. Hamiltin. Ibid 
64. No action will lie in the court 
of C. B. to recover coſts ordered to be 
paid by a rule of an inferiour court, in 
the courſe of a ſuit there, notwith- 
ſtanding the defendant may not be 
liable to an attachment of the inferior 
court, by being reſident out of its ju- 
riſdiction. But ſuch an action having 
been brought, the Court ordered the 
coſts awarded to the plaintiff in the 
inferior court, to be deducted by the 
prothonotary from thoſe allowed to 
the defendant in the action. Emerſon 
one, &c. v. Laſbley. bid. 
65. An attorney is not liable to 
pay the coſts of taxing his bill, under 
the ſtat, 2 Geo. 2. c. 23. f. 23. where 
the deduction of one-lixth is occa- 
ſioned, not by the particular items be- 
ing taxed, but by a whole branch of 
it being diſallowed. # bite one, &c. v. 
Milner. 784 
66. The court will not compel tlie 
plaintiff in a gui tam action, to give 
ſecurity for colts upon the athdavit of 
the lowneſs of his circumſtances, 
Golding, q.t. v. Barlow, 785. Field 
q. t. v. Carros. 7 
67. The court of B. R. ſtayed the 
r in this action, till the 
eſſor of the plaintiff, who lived in 
Ireland, ſhould give ſecurity for the 
coſts ; although it was an ejectmen- 
brought under the direction of the 
court of Chancery, where the bill 
was retained till after trial of the 
ejectment; and ſecurity had already 
been given there for gol. Denn, ex 
mil. Lucas v. Fulford. Ibid 
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68. But a rule for the leſſor of the 
plaiatiff to give ſecurity for coſts, in 
an ejectment depending, was refuſed 
in this caſe. Dee, on the demiſe of Sel- 
by v. Alfon, Bart. 78 

69. Formerly the court of B. R. aid 
not require ſecurity for coſts of a fo- 
reign plaintiff, nor of one gone abroad. 
Boſtuell v. Iriſh, 786. Nuncomar v. 
Burdett. 786 

70. But it is now the practice of 
the B. R. if the plaintiff reſide abroad, 
'0 ſtay proceedings till he give ſecu- 
rity for the coſts. Pray et al. v. Edie, 
786. Fitzgerald, v. i hitmore. Ibid, 

71. Bur the court of B. R. will 
not ſtay the proceedings till the plain- 
tiff, a foreigner, give ſecurity for the 
coſts —. the defendant have put 
in bail. De le Preuve v. The Duc de 
Biron, 787 

72. And if a foreigner ſue two de- 
fendants, and only one of them puts 
in bail, that one may, in B. R. require 
the plaintiff to give ſecurity for the 
coſts, without putting in bail for the 
other defendant. Carr v. Shew and 
Price . bid, 

73. And a rule calling on the plain- 
uff, who had left the kingdom, to 
give ſecurity for the coſts, may be 
made after the parties are at iſſue, and 
the plaintiff has given notice of trial 
for the uttings after term. Parker v. 
Hargreaves. Lid. 

74 Formerly the court of C B, 
would not require the laintiff o give 
ſecurity for coſts, either on account 
of his being a foreigner, or inſolvent, 
if be reſided ir. England, though the 
affidavit ſtated, ** that he was a fo- 
reigner, had left his country to avoid 
arreſted for debt, and was in 
England inſolvent.“ Parquot v. 2 

(bid. 

5. So in this caſe the Court rey 
fuled to require the plaintiff to give 
ſecurity for the coſts, merety o ac- 
count of his refidence abroad. Porrier 
v. Carter. Vid. 

76. However, the practice of the 
court of C. B. is now conformable 
with that of the court of B. R. in this 
reſpect. Ganesford v. Levy, Jbid. 
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77. But a foreign ſeaman having 
brought an action for his wages, 


- againſt a foreigner, the court of C. B. 


refuſed to compel him to give ſecurity 
for coſts, on account of his being on 
a voyage on board an Engliſh ſhip. 
Henſchen v. Garves. 787 

78 Nor will the court of C. B. ſtay 


proceedings till ſecurity is given for 


the coſts, in an action by a foreign 
ſeaman ſerving on board an Engliſh 
ſhip. Jacobs v. Stevenſon. 788 
79. And, after a defendant had 
agreed to take ſhort notice of trial, the 
court of C. B. will not compel the 
plaintiff, a foreigner, and reſident 
abroad. to give ſecurity for coſts. 
Michel v. Pareſti. Ihid. 
80. Coſts cannot be given on re- 
fuſal of a rule to ſhew cauſe. Waldron 
Vs Norris. Ibid. 
81. The flatute for judgment, as 
in caſe of a nonſuit, does not extend 
to a writ of right, ſo as to give coſts 
to the tenant. Newman v. Goodman. 
8 

82. Coſts are not allowed in ol B. 
where a defendant pleads a tender of 
half a guinea, which is found againſt 
him, if the judge certifies, upon the 
43 Eliz. that the damages are under 
405. bartlet v Robins. Ibid. 
83. If the plaintiff in treſpaſs vi et 
rms for beating the plaintiff's dog, 
recover leſs than 40. the judge may 
certify under the 43 Eliz. c. 6. to 
prevent his recovering more coſts 
than damages. Dand v. Sexton. Ibid. 
84. If the plaintiff, in an action for 
meſne profits recover leſs than 405. 
and the judge do not certify that the 
title came in queſtion, the plaintiff is 
entitled to no more coſts than da- 
mages. Doe . Davis, 790 
85. The 8 & 99 V. z. c. 11. giving 
colts in all ſuits of ire factas, does 
not extend to a. ſcire factas to repeal a 
atent profecuied in the name of the 
lies The Ang v. Miles. Ibid. 


86, As to coſts in a ſuit in formd 
pauperis. Blood v. Lee. 791 
87- A pauper, as ſuch, can never 


pay coſts, though, it ſeems, that he 
may receive them for the defaults of 
his opponents. Rice v. Brown. 792 


See alſo Bankkver, No. 158, 159, 
BARON AND FEME, No. 33. 
County Cour, No. 2. 
County RATE, No. z. 


COVENANT. 


1. In an action of covenant for rent 
on an indenture, brought by the aſ- 
ſignees of the leſſor (a bankrupt), the 
leſſee cannot plead that the leſſor ni 
habuit in tenementis, Parker et al. v. 
Manning. 200 

2, Where the plaintiff declared in 
covenant, that the defendant had 
agreed to build and cover in eighteen 
houſes within a year and a quarter, 
yet that the defendant did not, within 
the time preſcribed, do ſo: the Court 
held, that the bankruptcy of the de- 
fendant did not diſcharge him from 


9|the plaintiff's demand. Banifter v. 


Scott, 245 
Fl A bankrupt's certificate does not 
diſcharge him from his own expreſs 
collateral covenant, which does not 
run with the land, Mayor v. _ 
15d. 


COUNTY RATE. 


1. The ſeſſions have no power to 
vary the proportions, in which the 
county rate has uſually been aſſeſſed 
on the ſeveral pariſhes. Rex v. thc 
Inhabitants of St. Paul, Covent-garden. 

195 

2. If a fine be impoſed on a coun- 
ty, which the juſtices at the ſeſhons 
think illegal, they moy order the trea- 
ſurer to defray the expence of litigat- 
ing the queſtion out of the county 
ſtock. The King v. the Inbabitants 9 
Eſſex. 796 

3. But the juſtices of the peace at 
the quarter- ſeſſions have no authority 
to order the coſts of a proſecution for 
a miſdemeanor, carried on under the 

direction 
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direction of the m agiſtrates, to be al- 
lowed out of the county rates. The 
King v. the Inhabitants of the Weſt Kid- 
ing of Yori ſbire, 798 

4. A county rate may be levied, 
and a high conſtable appointed, de 
novo, for a town erected into a county 
of itſelf by charter many years before, 
although no ſuch officer had been ap- 
pointed, or ſuch rate levied before, 
the corporation having defrayed the 
expences out of their own funds.— 
Alſo a building given by the corpo- 
ra.ion for the purpoſe of a houſe of 
correction about ſeventy years ago, 
and maintained by them to the pre- 
ſent time, is not a houſe of correc- 
tion within the exception of the 17 
Geo, 2, c. 5. 1. 31. liable to be main- 
tained by the corporation; but the 
public may be called upon to ſupport 
it by a county rate. James v. Green, 


799 
COUNTY COURT. 


1. A defendant is not liable to be 
ſued in the county court for a debt 
under 4cs. if it does not ariſe within 
the county. though he be reſident 
therein. Smi U v. O' Kelly. 793 

2. If there is a ple: of tender as to 
part, and mor aſſumpfir as to the reſi 
due, and the plea of tender being 
found for the defe dan, the balance 
proved on the non afſumpfit is under 
40s. yet, if that added to the ſum 


- tendered exceed 40s. the defendant, 


though ſubject to the juriſdiction of 
the county court of Middleſex, is not 
entitled to double coſts under 23 Geo. 2. 
c. 33. left. 19. Heaward v. _— 
Ii. 

3. The juriſdiction of the court of 
conſcience does not extend to con- 
tracts made on the high ſeas; nor will 
the Court allow a ſuggeſtion for 
double coſts under 23 Geo. 2. c. 33. 
where the original debt being above 
4cs. has, by a balance of accounts, 
been reduced below that ſum. M*Col- 
m v. Car. 794 
4. The 25 Gee. 3. c. 80. which 
gives a penalty againſt attornies pro- 
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ſecuting or defending any ſuit in any 
court, holding pleas, where the debt 
or damage ſhall amount to 40. or 
more, does not extend to the ſheriff's 
court, though an attorney proſecute a 
ſuit there by virtue of a writ of juſ- 
tices for more than 4or. Croſs v. 
Kaye. Ibid. 


CURATES. 


1. There is a diſtinction between 
curates licenſed, and curates not li- 
cenſed: if not licenſed they are re- 
moveable at the pleaſure of the in- 
cumbent: but if licenſed, they are 
only removeable /ub modo, for inſtance, 
by the conſent of the biſhop; or 
where the rector does the duty him- 
ſelf. Martyn v. Hind. 802 

2+ It has been decided, that if a 
rector give a perſon a title to the bi- 
ſhop, by which he appoints him cu- 
rate of his church, and undertakes to 
continue him and him a ſalary, 
till he ſhall be otherwiſe provided of 
ſome eccleſiaſtical preferment, or for 
fault by him committed, lawfully re- 
moved, he cannot remove him, with- 
out cauſe, while he continues rector 
of that pariſh, and during that time 
the curate may recover the falary in 
an action upon the title. But if the 
rector is bona fide preferred to another 
living, the obligation ceaſes. Mar- 
tyn v. Hind, Ibid. 

Sce allo Cuuscn. 


CUSTOM, 


1. A cuſtom for © all the inhabi- 
ants of a pariſh to play at all kinds of 
lawful games, ſports, and paſtimes, 
in the cloſe of A. at all ſeaſonable 
times of the year, at their free will 
and pleaſure, is good.“ But a ſimilar 
cuſtom, “ for all perſons for the time 
being, being in the ſaid pariſh, is bad. 
Fitch v. Rawling, Fitch, and Char- 
terts. 804 

2. A cuſtom for poor and indi- 
gent houſeholders to cut and carry 
away rotten boughs and branches in a 
chaſe cannot be ſupported. Selby v. 
Robinſon. 806 

3- A cuſtom for the homage to 

make 
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make by-laws. Gerriſb v. Redman, alias 
Redbarne. | 807 

4. An ancient cuſtom, that time 
out of mind the lord of the manor, 
upon the death and alienation of every 
tenant, was entiiled to the ſecond beſt 
beaſt ; if but one, then to that beaſt ; 
and, if no beaſt, then to a compenſa- 
tion in lieuof it; is not well laid in a 
declaration if there be alſo an excep- 
tion of me/ne ſeignicries, burgage te- 
nures, and alicnations to the uſe of 


the alienees and their heirs. Griffin 
v. Blandford. 808 
See alſo CopynoLD. 
CUSTOMS AND EXCISE. 


1. The practice of making prime 
and poſt entries at the cuſtom-houſe 
is legal and valid. 7im/on et al. v. 
Nodin. Ibid. 

2. The taking an active part in 
company with armed perſons, in de- 
fiance of the laws of cuſtoms and ex- 
ciſe, is à capital felony within the 
ſtat. 19 Geo, 3. c. 34. Rex v. Frant- 
bn. 809 

3. If s prohibited from being 
ſold in this country by 11 & 18 V. 3. 
c. 10. are taken out of a warehouſe, 
and put on board a vellel, as if for 
exportation, but in fact with a view 
to be re-landed, they are liable to be 
ſeized, though no actual attempt to 
re- land them has been made. Wil/or 
v. Saunders. 810 

4. There is no right to ſeize con- 
traband goods in the river before the 
pou are landed, or offered to ſale; 

or there is no right to ſeize unleſs 
the goods be landed, or offered to 
fale; the mere bringing the ſhip into 
port gives no right to ſeize; and 
this opinion of the Court was ground- 
ed on the ſtat. 18 Car. 2. c. 7. Smy:h 
v. Reynolds. 811 

5. Treſpaſs will lie againſt cuſtom- 
houſe officers for entering a houſe and 
ſearching for ſmuggled goods, if none 
be — Bruce v Ratwlins. Mid. 

6. The like point. Redliau v. 
Brcok. 812 


7+ In ſearches by exciſemen where 
| 
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the preſence of a peace · officer is re. 
quired, an officer by me, at» 
tending the rotation juſtices, is not 
ſufficient. Hill v. Barnes. 813 
8. An exciſe- officer who obtains a 
ſearch · warrant obtains and executes it 
at his own peril. BPoftact v. Saunder; 
et al. 814 
9. But where an action of treſpaſs 
was brought againſt an officer of ex- 
ciſe for entering under a warrant of 
two commiſſioners ; The Court held, 
that the defendants were not treſ- 
paſſers ; and that the only remedy waz 
by an action on the cafe for obtainin 
or executing the warrant from bat 
motives. Boot v. Cooper. 817 
10. A condemnation of goods in 
the exchequer is ſo concluſive, and 
ſo alters their property, that treſpaſs 
will not lie againſt the officer who 
ſeized them to try the point of forfe.- 
ture again. Scott v. Sheerman, Ibid. 
11. But a condemnation of goods 
by the commiſſioners of exciſe is not 
concluſive evidence to a jury in an 
action of treſpaſs. Henſhaw v. Plea- 
ance, 819. Solomon v. Gorden. 820 
12. An officer of the cuſtoms ſued 
in trover for ſeizing a ſmuggling vel- 
ſel, and held to ſpecial bail ſhall not 
be diſcharged on a common appear- 
ance, unleſs the true foundation of 
the ſeizure be ſhewn, and that the 
defendants are doing all they can to 
et the veſſel condemned. Harker v. 


balk and Griffith. 822 


13. Upon not guilty in treſpaſs, 
exciſe officers executing a body war- 
rant iſſued by the commiſſioners, may 
give the ſpecial matter in evidence. 
Tod v. Cbeſſal. Ibid, 

14. An action cannot be main- 
tained againſt officers of the cuſtoms, 
for ſeizing goods as forfeited by the 
revenue laws, unleſs it be brought 
within three months after the actual 
ſeizure ; notwithſtanding a ſuit is in- 
ſtituted in the court of eachequer for 
the condemnation of the goods, which 
is depending at the expiration of three 
months. Godin v. Ferris. $24 

15. A judge's certificate that a cuſ- 
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tom - houſe officer © had probable cauſe 
for ſeizing goods, does not extend 
to injuries accompanying ſuch ſeizure, 
ſo as to prevent the plaintiff from re- 
covering damages and coſts under 
ſtat. 23 Geo. 3. c. 70. 1. 29; and 
26 Geo 3. c. 40. ſ. 31. Baldwin v. 
Tan ard. 82 5 

16. An exciſe officer after ſeizing 
ſoap in the execution of his office, at 
any diſtance from the ſea, is within 
the protection of 24 Geo. 3. Seſſ. 2. 
c. 47. ſ. 15. The King v. Brady, Kier- 
tan, and Rooke. Lid. 

17. Where in an action againſt of- 
ficers of the exciſe for ſeizing goods, 
they do not tender amends before ac- 
tion 3 but pay money into 
court, and afterwards gain a verdict 
(the jury finding that the ſum paid in 
was ſufficient) they are entitled only 
to ſingle coſts, under the ſtat. 23 Geo. 3. 
c. 70. ſ. 31. Collins et al. v. Morgan 
et al. 27 

18, An exciſe officer is entitled to 
notice under 23 Geo. 3. c. 70. 1. 30. 


before an action is brought againſt him 


for an a& not warranted by his official 
capacity, if done lend fide in the ſup- 
poſed execution of his duty. Daniel v. 
Wilſon, Ibid. 

19. If a revenue officer ſeize goods 
as forfeited, which are not liable to 
ſeizure, and take money of the owner 
to releaſe them, the latter may recover 
back the money in an action for 
— had and received; and in ſuch 
an action a month's notice need not 
be given under the 23 Ges. 3. c. 70. 
{. 30. Irving v. Wilſon. 828 

20. The 9 Geo. 2. c. 35. 1. 26. 
which enacts, that proſecutions for 
aſſaults on revenue-officers may be 
tried in any county, only extends to 
aſſaults on them gue officers. The 
King v. Cartwright, 829 

21. An action for money had and 
received will not lie againſt an exciſe 
officer for an over-payment. White- 
bread v. Brookſbank, 8 30. Creenway 
v. Hurd. 3830 

22, A certificate under 19 Geo. 2. 
c. 34. or 4 Geo. 3. c. 15. that there 
Was a probable cauſe of ſeizure, may 


be granted at a period ſubſequent to 
— 9 court. — 
v. Montague. 830 
23. Alſo, if an action be commen- 
ced in the court of King's Bench, 
againſt an officer of the cuſtoms, for 
ſeizing goods forfeited by the revenue 
laws, the court of exchequer will, on 
a motion in a ſummary way, exer- 
ciſe an excluſive juriſdiction, and by 
an order of court, remove ſuch ac- 
tion out of the court of King's Bench, 
into the office of Pleas in the Ex- 
chequer. Wenham, et al. v. Newport, 
et al. 834 
See alſo Excrse. 


DAMAGES. 


r. Damages are not recoverable for 
the detention of the debt in an action 
on a penal ſtatute. Cuming v. Selby. 

476 


See alſo Cos 1s. 
DEL CREDERE. 
See BanxRuPT, No. 52. 
DEEDS. 


1. A redelivery by a feme, after 
death of baron, of a deed delivered by 
her whilſt covert, is a ſufficient con- 
firmation of ſuch deed ſo as to bind 
her, without its being re-executed or 
re-atteſted. Goodright ex dim, Carter 
v. Straphan, et al. 310 


DEER-STEALING. 

1. A certiorari lies to remove a con- 
viction on 16 Geo. 3. c. 30. for deer- 
ſtealing, if the defendant has not a 
pealed to the quarter- ſeſſions. 

King v. Eaton, $37 


DELAY. 
t. What ſhall be conſidered wilful 
delay in the proſecution of a penal 


action. 477» 478, 479 


DESCENT. 

t. A cuſtom within a manor, that 
lands ſhall deſcend to the elder ſiſter, 
where there is neither a ſon nor a 
daughter, does not extend to an eldeſt 
niece; but the lands muſt deſcend ac- 
cording to the rules of the common 
law, in default of ſuch a ſon, daugh« 

ter, 
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ter, and ſiſter ; and a cuſtomary of a 


manor, appearing to be of great an- 


tiquity, and delivered down with the 
court rolls from ſteward to ſteward, 
although not ſigned by any perſon, is 
good evidence to prove the courſe of 
deſcent within the manor. Denn, on 
the ſeveral demiſes of Ann Goodwin, 
and George Wragg, and Ann his wife 
v. Spray. 619 
See alſo CorynoLD, No. 1. 


DISORDERLY HOUSE. 


1. The crown may remove an in- 
dictment for keeping a diſorderly 
honſe by certiorari, The King v, Da- 


Vies, 538 
DISTILLERS. 
See Exciseg, No. 6. 
DISTRESS. 


r. In the caſe of an abſolutely 
ſtinted common, in point of number, 
one commoner may diſtrain the ſuper- 
numerary cattle of another. Hall v. 
Harding et al. 572 


DISSENTERS. 


1. An indictment found at the 
quarter-ſeſſions, upon the toleration- 
act 1 V. & M. c. 18. for diſturbing 
a diſſenting congregation, may be re- 
moved into this court, by certiar ari, 
before verdict; and, upon convic- 
tion of ſeveral defendants upon ſuch 


indictment, each is liable to the pe- 


nalty of 20l. impoſed by that ſtatute. 
The Kirg v. Hube et al. 540 
2+ A perſon who has not taken the 
ſacrament within a twelvemonth pre- 
ceding the election, according to the 
ſtat. 13 Car. 2. ſ. 2. c. 1. cannot be 
compelled to take upon himſelf any 
office or place, concerning the go- 
vernment of any corporation to which 
he may have been elected. Harriſon 


V. Evans. 7 30 


EJECTMENT. 
See Cosrs, No. 67, 68. 


ELECTION, 


See BxrIBERY, Ny LS 


L 


ELOPEMENT. 
See ADULTERY. 


ENGRAVINGS. 


1. The aſſignee of a print may 
maintain an action on the ſtat. 17 G. 3. 
c. $7. againſt any perſon who pirates 
it, and in ſuch an action it is not ne- 
ceſfary to produce the plate itſelf in 
evidence; one of the prints taken 
from the original plate is good evi- 
dence, Thompſon v. Symonds ct al, 


657 
ESTATE FOR LIFE. 


1. Where a copyhold eſtate is 
granted for three lives to a man and 
his heirs; and he has no power of 
compelling the lord to renew on the 
falling in of the lives, he cannot cul 


diner v. Elliot, 6:8 
EVIDENCE. 


1. Parol evidence cannot be ad- 
mitted to vitiate a record, and prove 
it to have been wrong, though it may 
be admitted to prove it right. Dick. 
on v. Fiſher. 468 

2. Huſbands and wives cannot, 
in any caſe, be witneſſes either for or 
againſt each other. Davis v. Din- 
woody, 329 
3, Neither can any declaration, 
made by the wife in prejudice of her 
huſband's right, be given in evidence, 
Alban et ux & Ratcliffe et ux. Execu- 
tors, v. Pritchett. 330 


See alſo BIIIs or Excha xt, 
No. 22, 25, 63, 64, 65, 66, 68, 71. 
Bazown AND FEM, No. 34, 35- 
BasTrARDs, No. 1, 4. 16, 
BrxoKERrs, No. 2. 
ConDEMNATION., 
ConsPiracy, No, 2. 
CusToms and Excise, No. 13. 
 ENGRAVINGS. 


| EXCHEQUER. 


See Cvsrous and Excise, No. 7. 
ConDEMNAT1ION, No, 1, 2. 


EXCiSE, 
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EXCISE, licence from two juſtices of the peace, 
: 7 is hable to the penalties. Ihe Xing v. 
t. The price of barley at the port, M Down 5 ct 2. 841 


is the rule for payment of the bounty g. A perſon who intends to become 
upon the exportation of {ti on g ber, a dealer in foret: n wine, wuſt rake 
and pn the average price of barley out ms licence, and enter his wares 
throughout the kingdom. WH bitbread houſe, before he lavs in his flock, 
v. brook anl. 835 And a dealer in wine is not entitled 

2 Aconvition, in treble the value to a permit to remove wine fold, 
of a cert 111 quantity of rea, ſeized on which wine was laid in before he 
the de fen ſant's grounds; fo far as took ont his livence. {he King v. 
related to the penalty of treble value C,milimers of Exci/e. 844 
was qualhed, but the reft, as to the 9. If a p21 fon, {1b'eR to the pay- 
condemnation of the tea. and the cart ment of exciſe duties, who is in 
and horſes, was, by conſent, and in arrear for the fin e duties, becomes 
order to accommodate the diſpute, a bankrupt, and is convictes after the 
adj udged good. Rex v Hale. Lid. aſſigument of his effe is, the double 

3. It is an offence within the ſtat. 7 duties are a lien upon the cxciſeable 
(e 2. c. 19. to mix the vapour of commodities, utenſils, and materials; 
ſulphur and brimſtone with hops. ig the hands of his aſſignecs; and 
The King v. T. Pack, (bid. the commillioners or magiſtrates mav 

4. No appeal lies to the ſeſſions] authoriſe the penIy to be levied 


. . : . - [ . 
from a conviction of two Juſtices for upon all ſuch commodities, and all 


on offence, under 25 Ceo, 3. c. 72.1. 9. the materials, preparations, utenſils 
relating to printed goods, notwith-| and veſſels for making thereof, in the 
ſtanding it contains a general clauſe cy/fady of the ban'run, or any perſin or 
of reference to all former exciſe laws, | erſons in truſt for hun Stracey et al. 
ſome of which give ſuch appeal, and v. Hulſe et al. 120 
incorporate all the powers, & c. pro-“ 10. But if the warrant be iſſued to 
vided by 12 Car. 2. c. 24. or by any eve the penalty on the goods of the 
other law, relating to the exciſe or in- | ban 'rupt generally, it will be bad, and 
land duties, under the management of cannot juttiſy the ſeizure of goods in 
the commiſſioners of exciſe, for manag- the hands of the aflignees. A. Ain v. 
ing, mitigating, or adjudging, the du | ;#þ;jzebead 130 
ties, or penalties, granted by this act. See alto CusTons and Exctst. 
The King v. the Tuſtice; of Surrey. ; 836 CERTIORARI, No. 1751 8. 

8. A dealer in ſpirits, having a EYECUTIONS. 
permit to remove 420 gallons, and 
removing 450, forfeits the whole 1. An execution againſt the goods 
quantity; and the fraudulency of the of a bankrupt taken out after his cer- 
tranſaction is not a matter of enquiry |tificate is ſigncd by the creditors, and 
by a jury, Hall v. Dracord. 838 before it is allowed by the chancellor, 

6 The duty upon fermented waſh | is valid, Callen v. Meyrick, 233 
attaches as ſoon as the officer has! See alſo Cosrs, No. 19. 
guage d the waſh, and aſcertained the EXECUTORS AN D ADMINI- 
quantity; after which the commo- STRATORS 
city is at the entire riſk of the ET 2 
diſtiller, and the pub ic have no con-j 1. If an executor becomes banks 
cern with any ſubſequent loſs or de- rupt, the comm ſlioners cannot ſeize 
terioration to which it may be ſubject the effects of the teſtator. 02047 
in the hands of the manufacturer. | v. Temmett. 102 
Rex v. Sikes. 840 2. Where a payee of a bill of ex- 
7. A perſon who ſells ſpirituous change indortes it to A. and 5. a; 
liquors by retail without a regular | executors, they may declare as ſu- h 

Vo. II. 1 


| 
7. 
15 


£93 A TABLE OF THE PRINCIPAL MATTERS. 


an action againſt the acceptor. King 
v. 7hon, and the ſame v. M Linna" 
397 

3. If an executor or adminiſtrator 
ſue a defen ant who pleads the gene 
ral pra of bankruptcy, which at the 
trial, is found for him, the executor 
or adminiſtrator is not liable to coſts 
under the ſtat. 5 Geo 2. c. 30. ſ. 7 
Martin et al. v. Nor/olk 287 
4. But if an executor, who be-omes 
bankrupt. pl-ad a falſe plea, after the 
commiſſion iſſued, he is liable to exe- 
cution for the coſts, Howard et al. 
v. imme ii. brd. 
5. A man poſſeſſed of a term of 
years, in right of his wife, as execu 
trix of her former huſband, has 
power to grant and convey the ſame 


To u/iout V. Coppin, 289 
EXPORTATION. 
See Cos tous and Excisk, No. 3. 
FARMERS. | 


1. Farmers are not liable to the 
bankrupt laws. P v. Turton 13 


FEIGNED ISSUE. 


1. On a feigned iflue, colts follow 
the verdict. But in future, when the 
Court permit parties to try a feigned 
Iſſue, they will compel them to con- 
tent, that the coſts ſhall be in the 
dliſeretion of the Court. — A feigned 
iſſue cannot be tried without the con- 
ſent of the Court.—kEut if feigned 
iſſues be tried without ſuch content, 
the Court will order all the proceed 
ings to be ſtayed; for ſuch a pro- 
ceeding is a contempt of the Court. 
J. eins v. Lord Berlelcy, 747 


FELONY, 


1. The taking an active part in 
company with aimed perſons, in de- 
fhance of the laws of cuſtoms and 
exciſe, is a capital felony within the 
ſtat. 19 eo. 2. c. 34. Kex v. Franilyn, 

do 

See alſo Corr. 


FINE. 
See Corvnorr, No. 17, 13. 


FORFEITURES. 
See By-Law, ConvicT1ON. 
FORGERY. 


See BiLLs of ExcnaNGE, No. z, 
19, 20, 69. 


FORMA PAUPERIS. 
See CosTs, No. 85, 86. 


FRAUDULENT CONVEY. 
ANCE, 


1. What ſhall be deemed an act of 
bankruptcy. 23 


FRAUDULENT SALES. 
See BANKRUPT, No. 16, 16, 17,18. 
FUNDS. 


See BANKRUPT, No. 106. 
BROK ERS. 


GAMES. 
See CusTom, No. 1. 
GAMING. 


1. Inſuring in the lotters is not 
gaming within the ſtat. 5 Ceo. 2. 
c. 30. ſ. 12. ſo as to avoid a bank- 
rupt's certificate. Lewis v. Piercy. 280 
2. The atlignees of a bankrupt 
may recover from the winner, money 
loſt by the bankrupt before his bank- 
ruptcy at play, in an action of debt 
on the ſtat. 9 Anne, c. 14. Branden 
et al. v. Pate, 184 


GOVERNMENT. 
1. Agents for government are not 
liable on contracts for them. Macbeath 
v. Haldemand, 600. Unwin v. Wiſ:+ 
ley. 603 
HIGHWAYS. 

1. The proſecutor of an indick- 
ment for ſtopping a common foot- 
way, who had uſed it for ſome years 
before it was ſtopped, is a party 
grieved within the meaning of 5“. 
& M. c. 11. f. 3. and entitled to 
coſts. The King v W. William/on, 750 
See allo CE: TIOR ARI, No. ©. 


Cosrs, No. 60, 61. 
HOPS. 


Sce ExcisE, No. 3. 
ce ExcisE, 3 HOUSE 
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HOUSE OF CORRECTION. 
See County RATE, No. 4. 


HUNDRED. 
See Cosrs, No. 37. 


INCLOSURE ACT. 


1. Where an incloſure-aR directed. 
that the parties who were diſſatisfied 
with the determination of the com- 
miſſioners, might brivg actions to try 
their rights, adding, “ that if the 


verdict ſhould be in favour of the 


commiſſioners' determination, the 
coſts ſhould be borne by the plaintiff, 
and if againſt ſuch determination, 


then by the proprietors at large.“ 


And a proprietor brought an action, 
claiming nine diſtinct rights, and re- 
covered for three only. The Court 
held, that he ſhould only have his 
coſts on thoſe iſſues found for him, 
and that the defendant ſhould have 
his coſts of the other iſſues. Z#raith- 
alte v. Bradford. 746 


INDIA. 


See BAN KRV T, No. 62. BiLL or 
EXCHANGE, No. 52, 55. 


INFORMATION. 
See CosTs, No. 27, 38, 50, 66. 
INSOLVENT ACT. 


1. The acceptor of a bill having 
been charged in execution, at the ſuit 
of the holder, and afterwards dif- 
charged under the Infolvent Act, 
does not exonerate the drawer, Mac. 
nad v. Bovington. 437 

See STAMP. No. 2. 


INQUIRY. 


1, Where there is judgment by 
default, in an action on a promiſſory 
note or hill of exchange, the Courts 
of B. R. and C. B. will refer it to the 
proper officer, to aſcertain the da- 
mages and coſts, and calculate intereſt, 
without a writ of inquiry. RA 
v. Salmon = Andrews v. blake, — Long- 
man et al. v. Fenn, 451—Sberberd v. 


Cb.rter, 472 


2. But where the defendant ſuffers 
judgment by default, and it is ſor 
foreign money, the value can only 

e aſcertained by a jury. Maun/ell 
v. Lord Maſſareene, 453 


IN TRANSITU. 


See STOPPAGE IN TRANSITU, 


JUSTICES OF THE PEACE. 


1. Juſtices onght to return con- 
victions to the fefſhons whether ap- 
pealed againſt or not. Je King v. 
La ton. 667 

2. Where juſtices of the peace are 
complained of without reaſon, they 
ſhall have coſts. Rex v. Palmer and 
taine, 743 

3. A juſtice of peace, who has 
proſecuted a gaoler to conviction for 
ſuffering a priſoner 10 eſcape, com- 
mitted by him on a charge of felony, 
is not entitled to the cofts of the con- 
viction under the 5th H. & M. c. 11. 
ſ. 3. The King v. Sharpneſs. Id. 


LANDLORD AND TENANT. 


1. A tenant fram year to p ear of a 
houſe, at a vearly rent, became a 
bankrupt in the middle of the year, 
and his aſſignees entered and kept 
poſſeſſion for the remainder of the 
year ; and the Court heid that the 
leſſor couid not maintain an action 
for uſe and occupation againſt the 
aſſignees for the bankrupt's occupa- 
tion as well as their own, without 
proving their Special inflance and e- 
queſt tor the bankrupt to occupy 
during the time that elapſed b-fore the 
bankruptcy. Nah v. LTatlock ct al. 
Aſſignees of Liaiard. 205 

Sce alſo Bax KRVer, No. 50. 


LAND- TAX. 
t. The Court will not grant a c- 


the land tax. But if an information 
be moved tor againſt he commiſhon- 


ers of the land tax, tne Court will 
372 admit 


tirrari to remove the aſleſſnent of 


\d 


900 
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admit an atteſted copy of the aſſeſl. goods ſo ſent after the bankruptcy ; 


ment as evidence, inſtead of the oi on the ground that they were ſent for 


onal, The King Ring 
2. The land tax is not to be de 


duct ont of the two years* value, | 
payab'e as an arbitrary fine for ad 


mtiion to a copyhold eltate, Can. 


V. Ajile. 644 

| . ; = 
| banker, while unpaid, are in the 
[nature of goods unſold ; and if the 


LEASE. 


1. If a leaſe contain a proviſo that 
the landlcid (hall re-ciiter on the 
tenant committing any act of bank- 


i 


ruptcy, whereon a commiſſion ſhall 
iſtue, and the terant docs beroms ! 
bankrupt, his aſlignees are not in 


titled to hold the premiſes againſt the 
hdandiord. Roe ex dim. Hunter v. 
Ca her. 3 

2. The bankruptcy of the leſſee is not | 
a bar to an action of covenant brought | 
againſt him. A. %% v. Aurrel, 247 


LEET. 

I. A certiorari lies to remove a pre- 
ſentmert in a court leet; and when | 
removed, the prelentment is traverſ- 
able in B. Re Fex v. James Keoupell. 

53 

2. But the Court will not gr nt a 
certiorari to remove the reco:d and 
proceedings out of a court Jeet, in 
order to exquire into the propriety of | 
an amerciament, where the fine has 
been eſtreated, and paid. 7he King 
v. Leaton. 532 

See alſo CoxsrA DLE. No. 1. 


LEVANT and COUCHANT, | 
What—ſce Common, No. 4, 6. 
LIEN. 


r. If a trader becomes a bankrupt, | 
being under acceptances to a large; 
amount, in favour of another; and | 
that perſon, in whoſe favour the bills 
have been accepted (not Knowing of | 
the bankruptcy), fend a parcel of 
goods, for the fpccilic purpoſe ot 
enabling the bankrupt to ditcharge 
the acceptances, which parcel is taken 
by the atlignees; the perſon who tent 
ſuch goods, having paid the bankrupt's 
acce;tances, may recover back the 


54 the particular purpoſe of paying 


i 
1 


thoſe a:ceprances, and that, as that 
purpoſe was not anſwered, the pro. 
perty in the goods, &c remained in 
him. Tooke v. Follingworth, 112 

2. Alſo bills remitted to a faftor or 


| factor becomes bankrupt, muſt be 


returned to the principal, ſubſect to 
fuch hen as the factor may have there- 
on. Zu v. Walter. 12% 

3. Where a bankrupt is in po! 
ſeſſion of the goods of another, %% 
fide with the confent of the owner 
at the time of the bankruptcy, for . 


7 | ſpecific purpoſe, beyond which he has 


not the right of diſpoſition or altera- 
tion, that is not. ſuch a poſſethon 4; 
entitles the aſſignees to recover the 
value of them under the 21 Jac, 1. c. 
19. . 11. Collins v. Forbes. 131 

See alſo STOPPAGE IN TRANSIA AU. 


LIMITATIONS, STATUTE e. 


1. A debt at law notwithſtandirr 
the ſtatute of limitations incur: 
will ſupport a commiſſion of bank. 
ruptcy. Quantech v. England. 76 


LONDON. 

1. A feme covert cannot ſue without 
her huiband as a fole trader by the 
cuſtom of London in the fiiperior 
courts at Weſtminſter. Caude v. 


Shaw, 327 
Sce alſo BAN KRU T, No. 1. 
MANDAMUS, 


r. Lis pendens is not a good eretutn 
to a mandamus to ſwear in charch— 
wardens, though accompanied with 
very ſpecial circumſtances. Rex V. 
Do&tor t;arris. 589 

2. if the lord of a manor refuſe to 
admit a perfon to whom a copyl1o!4 
is ſurrendered, on account of a Gila- 
greement reſpecting the fine to be 


paid the Court will grant a mand ants 


to compel the lord to admit without 
examining the right to the fine. 7% 
King v. the Lerd of the Manor of Hend n, 

and 


FA 


and Richard Troward, the ſteward o 
the manor, 642 

3. But the Court will not grant a 
mandamus to admit a copyholder, 
claiming by deſcent. The King v 
Kennett. Ibid. 


 MARRIAGE-ACT. 


1. Baſtards are within the meaning 
of the mar riage- act, 26 eo. 2. c. 33 
which requires the conſent of the 
father, guardian, or mother, to the 
marriage of perſons under age, who 
are not married by banns, 1e King 
v. the Inhabitants of L odnett, 332 


MASTER AND SERVANT. 


1. If a feme overt. without any au- 
thority from her huſband, contract 
with a ſervant by deed, the ſervant 
having performed th- ſervice ſtipulat- 
ed, may maintain afſumpſit againſt 
the huſband. I Hite v. Cuyler. 295 


MEASURES. 
See CORN. 
MUTUAL CREDIT. 


1. Goods were ſold to the defend 
ant on the expreſs condition, that 
he ſhould not pay for them till certain 
bonds were diſcharged by a bankrupt; 
thoſe bonds were not diſcharged by 
him, and the defendant was obliged 
to ſatisfy them, held that the aſſignecs 
cou'd not maintain their action for 
the goods. Dob/on v. Lockhart, 109 

2. Allo a creditor may, on the 
event of his debtor becoming a bank 
rupt, retain money come to his hands 
where*mutual credit has been given; 
though his debt is not payable till a 
future day, and ſuch retainer is con- 
trary to the agreement between the 
parties. Atiinſon et al. v. Elliot et al. 

111 


NEW TRIAL, 
See Cosrs, No. 28, 29, 30, 31, 32. 
NOTICE. 
See BiLLs or ExcueqQuen, No. 
291 39, 341 35» 3% 37» 3%, 39, 49. 
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CusToMs AND Exctst, No. 18, 
19. 
OFFICERS. 


t. An officer appointed by go- 
vernment, treating as an agent for 
the public, is not liable to be ſued 
upon contract made by him in that 


capacity. Macheath v. Haldimand. 
boo—Unzin v. Welſcly. 603 
OVERSEER. 
Sce BaxnKrvuPr, No. 135. 
PARLIAMENT. 
See BRIBERY. 
PARTNERS. 


1. If one of two partners become 
bankrupts, the folvent partner may, 


if for a valuable conſideration and 
without fraud, diſpoſe of the partner- 
ſhip etfets; and if he afterwards 
fail, the aftignees under a joint com- 
miſſion againſt both cannot main- 
tain trover againſt the bond fide ven- 
dor of ſuch partnerſhip effects. Rex 
v. Hanbury. 103 

2. Partners in a ſhip and cargo, 
by dilcharging the notes of one who 
becomes a bankrupt, cann t ſtand in 
his place for any ſhare of his profits. 
Smith v. De Silva. 157 

3. If a bill or note be made pay- 
able to ſeveral perſons who are not in 
copartner/hip, the indorſement muſt be 
by all of them. Carvich v. Vick q. 


397 
PAYMENT. 


1. If the ſeller of goods take 
notes or bills for them, without 
agreeing to run the riſk of the nates 
being paid, and the notes turn out to 
be worth nothing, this will not be 
conſidered as payment. Owerjon v. 
More. 421 


PENSION. 


t. A voluntary penſion granted to 
the wife by the crown during plea- 
ſure, thall not exempt the huſband 
trom being liable to be ſucd by his 
| witc's 


' 
: 
' 
& 
: 
1 
4 
: 
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wife's creditors, for neceſſaries.— 
Thompſon v, Hervey. 239 


PERJURY, 


1. By the ſtat. 1 Jac. 1. c. 15. f. 
11. and 12. and 5 Geo, 2. c. 30. 1. 29. 
after any perſon has been convicted 
on an indictment, for falſely ſwearing 
to a debt under a commiſſion of bank- 
rupt (on which indictment, he is to 
ſuffer the puniſhment inflicted by the 
ſeveral ſtatutes againſt perjury), the 
aſſignees of the bankrupt may recover 
from him double the ſum ſo ſworn 
to, in an adlion; in which it is ſuffi- 
cient to ſtate the conviction of the 
defendant on the indictment, without 
alſo alleging, that the defendant did 
take ſuch falſe oath. And in ſuch an 
action, the defendant cannot take ad- 
vantage of any defect in the judgment 
on the indictment; that can only be 
done on a writ of error. Lone et 
al. Af, of Brook, a baukrupt, v. 
Walſh. 158 


PLAYS AND GAMES. 
- Sce Cusrou, No. 1. 
PLEADINGS. 


T. On a general plea of bankruptcy 
under 5 Ceo, 2. c. 30. the plaintiff 
may give the condition of a bond, on 
which an action is brought, in evi- 
dence, to ſhew that he is not barred 
by the certificate. Al/op v. Price. 285 

2. The defendant pleaded pus 
darrein continuanc. : viz. that on ſuch 
a day he became a bankrupt, and 


| POOR. 
Sce BAsTAR DS. CusTom, No. 2, 
QUO WARRANTO, 


7. The Court will not grant a quo 
warranto information, to try the va- 
lidity of an election to the office of 
churchwarden, The King v. Shepherd. 
et al. -* 560 

See alſo By-Law. Co ron ation, 


PRINTED GOODS. 
See Excisk, No. 4. 


RECORDARI FACIAS LOQUE- 
LAM, 


I. Where a defendant removes 
proceedings by recordari facias loque- 
Mam, from a county court into one 


judgment of on pros in default of th: 
plaintiff's appearing, he is entitled to 
coſts. And where by the writ each 
party has a day to appear in court, 
and the defendant may be damnified 
by the plaintiff's not appearing, he 
may appear and demand him; and if 
the plaintiff do not appear, the de- 
fendant is entitled to ſign judgment 
of non pros, and to have his coſts.— 
Davies v. James. 758 


RENT. 


1. If a trader, after committirg 
an act of bankruptcy, take a ſhop, 
and ayree to pay halt a year's rent in 
advance, where, by the cuſtom of the 


country, half a year's rent becomes 


due on the dav on which the tenant 


concluded with an averment in bar enters, the landlord, after an aſſign- 


The Court held the plea bad, becauſe 
the defendant had not averred that he 
had conformed, &c. Paris v. Salleld. 
286 

3. But, in this caſe, the Court ſaid 
that it was not neceſſary. lan v. 
Geordini Ibid. 


4. But a plea of bankruptcy mult |* 
ſtate that the car/e F action accrued [ 
before the. bankruptcy. Charlton v. 
King. Ib:d. 

56. Apea if bankruptcy need not 
be ſigned by counſel. Leigh q t. v. 
Monteiro. 287 


ment under the commiſſion, and 


before the year expired, may diſtrain 
the goods on the premiſes for halt a 
year's rent; or if he buy the teniat's 
goods at the ſale under the commil- 
ſion, he may retain the amount of the 
year's rent. tuc ley v. J aylor. 106 
Seealſo La» DLORDAND TENANT. 


RESIDENCE. 


1. Where reſidence is a neceſſary 


qualification for an election to a cor- 
porate office, an occaſional reſidence 


lend fide is a ſuthcient legal re d- 
Cuce 


of the ſuperior courts, and figns | 


judg 
Anne 
to tl 
whic 
thoſ 
favo 


6. 
were 
for t 
ing e 
rents 
ſons 
take! 
the 

the 
of ſy 
diſtre 
has b 
ing 
the ft 
minſ?; 
Harol 
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ence to ſatisfy the qualification re- 
quired. Th King v. Sargent. 739 


REPLEVIN. 


1. One of two defendants in re- 
plevin, cannot have his coſts upon ac- 
quittal. Ingle v. Wordſworth, 768 

2. An avowant is not a plaiatiff 
within the meaning of 3 Fen. 7. c. 
10. ſo as to be entitled to coſts on the 
afſirmance of a judgment in his 
favour upon a writ of error. Smith 
v. Forſyth. 769 

Where ſome iſſues in replevin 
are found for the plaintiff, which en- 
title him to judgment, and ſome for 
the defendant ; the defendant muſt 
be allowed the coſts of the iſſues 
found for him out of the general coſts 
of the verdiR, unleſs the judge certi- 
fy that the plaintiff had probable 
cauſe for pleading the matter on 
which thoſe iſſues are joined. Dodd 
v. Foddrell. 770 

4. Where the plaintiff in replevin 
plead; ſeveral pleas in bar of an avow- 
ry, on which iſſues are joined, and 
one of them is found for him, which 
eſtabliſhes his right of action, and the 
others for the defendant, and the 
judge does not certify under ſtat. 4 
Anne, c. 16. the defendant is entitled 
to the coſts, not only of the pleadings 
which form, but alſo of the trial of 
thoſe iſſues which are found in his 
favour. Brooke v. „ illt. 71 

5. By a canal act, the company 
were authorized to take certain lands 
for the purpoſes of the act, on mak- 
ing certain payments, either by annual 
rents or ſums in grofs ; and the per- 
ſons from whom the land was to be 
taken, were empowered to diſtrain 
the goods of the company, even off 
the premiſes, in caſe of non-payment 
of ſuch ſums: an avowant, ſtating a 
diſtreſs under this act of parliament, 
has been beld not entitled, on obtain- 
ing a verdict, to double coſts under 
the ſtat. 11 Geo, 2. c. 19. ſ. 22. Leo- 
minſter Canal Navigation v. Norris and 
Harold, 772 


ROADS. 
See CERTIORARI, No. 6. 
CosTs, No. 60, 61. 
SCIRE FACIAS. 


r. The 8 and 9g . z. c. 11. giving 
coſts in all ſuits of /cire facias, does 
not extend to a /cire facias to repeal a 
patent proſecuted in the name of the 


king. The King v. Miles. : 
See alſo Cosrs, No. 10. "a 
SEIZURE. 
See CusToms and Excise, No. 4 
19. 
SESSIONS, 


r. The quarter-ſeflions has a juriſ- 
diction over conſpiracy; and it is 
ſuthcient whether the conſpiracy be 
to charge a man with criminal acts, 
or ſuch as only may atfect his reputa- 
tion. The King v. Kiſpal. , 591 

2. The juſtices at ſeſſions may ap- 
point a committee of magiſtrates, to 
inſpect the ſtate of a county bridge, 
and to make any new contract for 
repairing or rebuilding, to be execut- 
ed by the clerk of the peace, on be- 
half of the county; and the ſix days' 
notice required by 13-Geo. 2. c. 18. ſ. 
5. before an application is made for a 
certiorari to remove proceedings by 
juſtices of the peace, muſt be given 
before making the motion for a rule 
to ſhew cauſe, why ſuch certiorars 
ſhould not be granted. The King v. 
the Juſtices of Glamorganſ/hire. 484 

See alſo BasTarDs, No. 13. 


SHERIFF. 
See CosTs, No. 40. 
SET-OFF. 


1. The ſtatutes of ſet-off extend 
to the aſſignees of a bankrupt. Ridout 
v. Brough, 107 

2. A broker with a commiſſion 
del credere may ſet off under the ge- 
neral iſſue, a loſs upon a policy hap- 
pening before a bankruptcy, to an 
action by the aſſignees of the bank- 
rupt for premiums upon vat ious poli- 
cies underwritten by him, and for 

which 
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which he has debited the brok 
1 
Grove v. D cis. = STOCK JOBBING. are 
Zo To an action brought by the — es of EXCHANGE, No. 71. of t 
aſſignees of a bankrup?, for a debt ROKERS, No. 1. | m_—_ 
| due to the bankrupt's eſtate, the de- STOPPAGE IN TRANSITU * 
| fendant cannot ſet off caſh notes, | 1. The 0 . plac 
1 iſſued by the bankrupt, payable to | 7 re 1 * er. and 
bearer, bearing date before his bank. oily. __— 1 3 
| ruptcy, unleſs he ſhews further, that 3 33 caſe of the the | 
ſuch notes came to his hands before f the confi 35 ag 2 but il my 
' the bankruptcy. Dickſon et al. v.jtoa third” 'erſ Th 1 — 
/ Evans. 190|liderati perion, tor a valuable cc:;- the 
' vn Gere — right of the confignor, fus 
| SHIPS. e ants oy is divelied, = 
eo . a4JOhs } 
| See ASSIGNMENT. 2, If the — 11 of goods « gooc 
BAN KRUrrT, No. 71. whom the bill of lading is i 2 * 0 by t 
1 BiLLs or LapinG. blank, aſhgn it over — . ec * for t 
CoxsiGNMENT. acceptances given by . 8⁰ 
; not amounting to the val 1 Lar 
ö SMALL DEBTS. „ 
1 See County Cour. ment between them, they s . 
i partners in the goods, b kk ſtar, 
[ SMUGGLING. agreement it — that 3 of p 
5 gee Cus ron and Excier 1 has not been paid for then well 
[SE, the aſſignee of the bill of lading Ft 6. cler! 
SPIRITUOUS LI ORS. 51 r againſt the con- 
Ignor ] e tO th J 16 
See Exc1se, No. 5, 6, 7. upon the *. Ds — 5 
Salo mont v. Ni . 
SOLDIERS, ym Nigen. 55 r. 
: 3+ ere goods were conſigned to that 
1. Juſtices have authority to com- A., and, on his becoming a bankrupt to u 
4 a ſoldier for diſobeying an order his aſſignee went to the inn 1 cit 
of baſtardy; for he is not protected they were arrived, and put his all = 
__ ſuch commitment by the on them, but did not take them N 
1 A?. Rex v. Archer, 339.— [4 becauſe they had been attach 4 
Rex v. Bowin, 341 there by a creditor of the derm Se 
the conſignor could AS. "i 
SPORTS, . [ſtop — beat — _— * © 
See CuSrom, No. 1. then in tranſitu. Ellis v. Hunt. 0 8 
4. A factor has no lien on 80 8 
STAMPS. for a general balance, unleſs they 8 
. If a bill or note is altered, after if ir into his actual poſſeſſion; and | 
it has once ifſued, and after the ti im conſideration of goods being 8 
when it was origi ime|conſigned to him, he acc ls 
. ginally payable, a new drawn by tl » he accept bills 
ſtamp is requiſite, though it be done of he Pl the contignor, and pay put 1 
with the conſent of the parties, and 4 reight after they arrive, and a 
| 8 2 tes, and become infolvent before the bills are = 
| 8} : =_ and before the goods get into his ma 
N * But a note given for POE. + On PET the contignor may righ 
under the Lords' act, need not be 211 4. ivi 09 cont 
fiamped. Pitman v. Haynes IT —_ 4 „ By he et for! 
Bowring v. Edgar. ynesy "iP * on the account of B. to be paid men 
| 7. for at a future day, and bills of lacing v 
are 


Sy 
** 


/itus is at an end, as to the whole of 
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are accordingly ſigned by the maſter 
of the ſhip, and one of the bills is 
immediately tranſmitted to B., who, 
before the arrival of the ſhip at the 
place of deſtination, ſells the goods, 
and indorſes the bill of lading to C.: 
if after the arrival of the ſhip, part / 
the goods be delivered to the agent of 
C. and then B. becomes bankrupt, 
without having paid A. the price of 
the goods; by this delivery, the fran- 


the goods. Slubey v. Heyward. 64 
6. A conſignor's right of ſlopping 
goods in tranſitu is not taken away, 
by the conſignees having partly paid 
lor the goods. Hodgſen v. Loy. 64 
See alſo A$$16NMENT. BILLS ox 


Lapins. 
SURPLICE FEES. 

1. The words, dues, and profits, in 
ſtat, 10 Ann. c. 11, ſ. 16. for dividing 
of pariſhes, includes ſurplice fees, as 
well as ſtrit fees. Villiam Solon, 
clerk, v. Roger Parry, clerk. 556 


SURRENDER, 

See Copy HOLD. 

TAYLORS. 

1. A by-law, founded on a cuſtom, 
that no ſtrange perſon, of right, ought 
to uſe the craft of a taylor within a 
city, except he be free thereof, is a 
good by-law. Woolley et al. v. Idle. 507 


TEA. 
See CusToms and Excise, No. 2. 
TENDER. 

See CosTs, No. 82. 

County Cour, No. 2. 
CusToms and Excisk, No. 17. 
TIMBER. 

See ESTATE For LIFE. 

TITHES, 

See CosTs, No. 42. 

TOLL. 

1. The writ de efſendo quietum de 
theolomio, is not merely prohibitory, 
but remedial, on which the parties 
may plead to iſſue on a queſtion of 
right. And a corporation to whom 
it is directed, cannot be attached for 
contempt, in their corporate 45 wn 
for not returning it; but an attac 
ment in the nature of a gone, is the 
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proper remedy to compel them to 
appear, and the Court ul not grant 
a trial at bar, in an iſſuable term. 
The Mayor, Sc. of London, v. King's 
Lynn. 741 
TRADE. 
See By-Law. 


TRAVERSE. 
See Costs, No. 47. 


TRESPASS. 
See Acriox, No. 1, 2, 3, 5, 11. 
CosTs, No. 83. 
CusToms and Exctse, No. 5, 9. 


TRINITY HOUSE. 

1. A younger brother of the cor- 
poration of the Trinity-Houſe is not 
exempt from ſerving the office of 
headborough. The King v. Thomas 
Clarke. 593 

TRUSTEES. _ 


I. Truſt effects do not paſs under 
an aſſignment of the bankrupt's 
eſtate. Winch v. Keeley. 102 


VAGRANTS. 
See CERTIOKARI, No. 14. 
VENIRE DE NOVO. 

1. Where a wenire de nous is award- 
ed, the party ultimately ſucceedin 
is only entitled to the coſts of the la 
trial. Lickbarrow v. Majon. 750 


WALES. 

I. A certiorari lies to a Welſh 
quarter-ſeffions of the peace, to re- 
move an indictment into the King's- 
Bench. Kex v. Lewis, 535.—Rex v. 
Griffiths, 5 36.— Rex v. the Inhabitants 
of Badonbam. Ibid. 


WARRANT. 

See COMMITMENT. 

WINCHESTER BUSHEL. 

r. It is illegal to fell corn by any 
other meaſure than the Wincheſter 
meaſure. The King v. J. Major. 653 

2. And the buyer of corn, by any 
other than the Wincheſter meaſure, 
forfeits the penalty of 40:. beſide the 
value of the corn, by itat. 22 & 23 
Car. 2. c. 12. The King v. J. Arnold. 


654 
WINE. 
See Exciss, No. 8 
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APPENDIX 


TO THE 


SECOND VOLUME 


THIS ABRIDGMENT, 


— nan ?— 


Compriſing Caſes determined during the time it 
has been at preſs. 


BANERUPT. 
AF of Bankruptcy, 


In order to conſtitute an act of dankruptcy by departing from the Barnard v. 
dwelling-houſe a creditor muſt be delayed: and it is not ſufficient (for Vaughan et 4. 
that purpoſe) that a ſheriff's officer, who comes to levy a fl. fa. on the Hil. Ter. 
trader's effects, is refuſed admittance after the trader has left his houſe ; 39 Geo. 3. B. R. 
for as far as reſpects the execution of the writ of fieri facias, the plain- & Ter. Rep, 140. 
tiff's abſence from home is perfectly immaterial. The execution is 

in rem. and not ad perſonam, and therefore no creditor is delayed in this 

caſe, an actual delay is as neceſſary as the intent to delay in order to 

conſlitute an act of bankruptcy. 


Petitioning Creditor. 


A JUDGMENT creditor who has taken his debtor in execution cannot Cohen v. Cun- 
afterwards ſue out a commiſſion of bankrupt againſt him upon the ſame ningham er a. 
debt. For a creditor who has made his election to proceed againſt the Hil. Ter. 
body of his debtor, ſhall not afterwards be able by his own act to change 39 Geo. 3. B. R. 
the nature of his execution; and the Court held Barnaby's caſe, 1 Str, 8 Ter. Rep. 1a 3. 
653. where it was decided that a creditor under ſuch circymſtances can- 
not ſue out a commiſſion of bankruptcy to be good law.— This was a 
cale reſerved on the trial of an action of trover, brought to try the va- 
lidity of the petitioning ereditor's debt. 

But the Court will not on motion in a ſummary way diſcharge a de- M*Maſter &. 
fendant owt of execution, on the ground that the plaintiff ſince charging Kell, Tr. Ter. 
him in execution hath ſued out a commiſſion of bankruptcy againſt 38 Geo. 3. C. B. 
him, for if the Lord Chancellor ſhould think fit to —— the com- 1 Pull, & Ban. 


miſſion, then the Court will have diſcharged the debtor, becauſe a com- 303. 
3Qz* million 
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miſſion has iſſued againſt him, and the Lord Chancellor will have 4. — 
perſeded the commiſſion becauſe the party has been charged in execu- = N 
tion. There is no inſtance of ſuch an application to a court of law , 3 
it is much fitter for the court of Chancery to interfere, ſince that court Pp” 
may either ſuperſede the commiſſion, or direct the bankrupt to be diſ- wa 
charged out of cuſtody. A rule which had been obtained 10 ſhew _ 
cauſe why the defendant ſhovld not be diſcharged, was therefore dil- 1 
charged on the ground of a want of juriſdiction in the Court. — 
pp - oo 
N Cocds permitted to remain in Poſſeſſion of a T. rader at 4 Ty 
| Yearly Rent. tauſ 
: wor 
1 Lingham w. Tf the furniture of a houſe be taken in execution by a creditor, and bear 
4 Biggs et al. without ever being removed, be let by him to the occupier, who be- attai 
0 Tr. Ter. comes bankrupt while in poſſe ſſion of it, the aſſignees may ſeize it appt 
37 Geo. 3. C. B. under the ſtat. 21 Jac. 1. c. 19. f. 11.—This was trover againſt the de- 
| 1 Pul, & Beſ. 82. fendants, who were the afhgnees of Anne Manday a bankrupt, for all the the 
houſehold furniture, and other articles belonging to a coffee-houſe. The whi 
bankrupt being indebted to the plaintiff, gave him a warrant of attorney day, 
| for 800/. under which he entered up judgment, and took in execution juſti 
1 the goods in queſtion. They were valued by the theriff at 337/. 138. 64, Can 
? and thereupon a bill of fale was made out by the ſheriff at that price, the 
to Thomas Ling bam the plaintiff's brother, in truſt for the plaintifl. In may 
1 June, 1791, articles of agreement under ſeal were entered into between not 
[ the ſaid T. Lingham, the plaintiff, and Anne Munday ; by which the Mrs 
1 laintiff let the goods to Anne Munday, at the yearly rent of 27/. for tate 
I our years, and ſhe covenanted not to remove them from the coffee- thin 
| houſe without the plaintiff's conſent. The deed contained a provilo, will 
that the plaintiff ſhould enter and take poſſeſſion on failure in the pay- tera 
ment of rent. Anne Munday continued in poſſeſſion of the goods be- conſe 
vond the four years, and until they were ſeized under the commiſſion, that 
Eyre, Ch. J. The caſes which fall within the ſtatute of James may ditor 
be divided into two claſſes; 1ft, Where goods not originally the pro- ven 
perty of the bankrupt are left in his order and diſpoſition. In Rya/! go | 
v. Rolle, 1 A. 165. Lord Hardwicke intimates a pretty ſtrong opinion ſelſſ⸗ 
that the preamble ſhould govern the eleventh cauſe, and confine it to furn 
cafes where the bankrupt was the original owner, but in latter times (i) ſedi 
the ſtatute has been conſidered as a remedial act; and it has been wou 
thought, that Ry the bankrupt was not the original owner, yer if poſe 
he had in his poſſeſhon the goods of another perſon, they fell within us | 
thie ſtatute; this has formed a claſs of cafes as clearly within the | hou 
21 Jac. as the firſt claſs, Many caſes have certainly been taken out of othe 
this claſs by exceptions, as thoſe of factors. Though Ryall v. Rolle fay, 
goes no further than I have mentioned, yet thus far it may be made Lon 
ule of as an authority here, that it was aſſumed throughout the whole 80 2 
diſcuſſion, both by the bench and the bar, that the words goods and and 
chattels in the ſtatute were not to be confined to ſtock in trade or uten- toc 
fil, The words were there ſuppoſed to include choſes in action, 8⁰ 
which might paſs by an act of parliament, though they could not by 2 was 
bill of ſale. The caſe of an —— by a bankrupt of a bond which mor 
he retains in his poſſeſſion, and conſequently of which he has the diſ- But 
poſition, ſo that he may receive the money, ſhews how the words the 
« order and diſpoſition, and “ reputed owner,” are to be underſtood. Tw 
They are to be underſtood thus. Being allowed to have poſſeſſion of fene 
goods under circumfiances which give the reputation of ownerſhip, brings 

the caſe within the ſtatute z and it is fair ſo to conſider them, becauſe every _ 
1 4 hs 
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man who can be ſaid to be the reputed owner, has] incidentally the 
order and diſpoſition ; not indeed, between the partics, but as to gene- 
ral appearance. It is impoſſible for the world at large to inquire what 
accounts may exiſt between the parties: general credit with the world 
is all; if the party be the reputed owner, it imports that he has the 
order and diſpoſition, and that he may fell. Admitting that the words 
« order and diſpoſition, fale and alteration,” might ws to ſuch goods 
only as a party has in his ſhop, and ready to ſell to cuſtomers, yet they 
cannot refer to the actual fale, as they ſeem to import; for if the 
goods are once fold they are out of the power of the aſſignees. The 
act ſuppoſes them to remain in the poſſe ſſion of the bankrupt, and be- 
cauſe they remain there the aſſignees are allowed to take them. The 
words therefore muſt not have that abſolute ſenſe which they ſeem to 
bear, but muſt have a meaning conſiſtent with the end propoſed to be 
attained by the ſtatute. If a man be the reputed owner of goods, and 
appear to have the order and diſpoſition of them, he alt be under- 
ſtood to have taken upon himſelf the ſale, order, and diſpoſition within 
the meaning of this ſtatute. We muſt ſuppoſe that he has done that 
which the act ſuppoſes; and certainly to hold a conſtruction at this 
day, different from that of all the caſes on this remedial law, could not be 
juſtified by the mere letter of the act. The queſtion then comes to this, 
Can furniture be diſtinguiſhed from other goods and chattels, to which 
the ſtatute would extend? Now, I think it cannot, except ſo far as it 
may go to ſhew that this bankrupt was not the reputed owner, did 
not appear to have, and therefore had not the order and diſpoſition. 
Mrs. Munday had been in ſuch poſſeſſion, that no jury could have heſi- 
rated to pronounce her the reputed owner. That being admitted, I 
think it neceſſarily follows from her being the reputed owner, that the 
will appear to the world to have the order and diſpoſit ion, fale and al- 
teration, &c. She muſt clearly derive a credit from theſe appearances, and 
conſequently if the owner allows ber to retain the property, bowevver fair 
that may be between berſelf and the owner, it muſl be a fraud upon the cre- 
ditors, It has been ſuggeſted that this doctrine would go tv an incon- 
venient lengrh, and it was ſaid by way of inſtance, that no trader could 
go into a ready-furniſhed houſe, or hire horſes on a job, becauſe poſ- 
ſeffion would create a reputation of ownerſhip, and conſequently the 
furniture and horſes would be liable to be ſeed. I admit that poſ- 
ſefion is always evidence of ownerſhip, and with nothing to oppoſe it, 
would create a reputation of it; but it is evidence which may be op- 
poſed, and ſo ſatisfactorily oppoſed as to deſtroy that reputation. Le- 
us purſue this idea. A relpedtable tradeſman refiding in his own 
houſe in London, rakes a journey for two months to Brighton, or ſome 
other ſea-port, and hires a ready-furniſhed houſe ; all the world would 
fay, that he was the reputed owner of the furniture in the houſe in 
London, and not the reputed owner of that in the houſe at Brighton. 
So as it is notorious that people do not always drive their own coaches 
and horſes, poſſeſſion in ſuch a cafe is only equivocal, and too equivocal 
to create a reputation of ownerſhip; it would therefore be neceſſary to 
go into other evidence to determine of what character the poſſeflion 
was. It has been ſuggeſted alſo, that moſt of the caſes are caſes of 
mortgage, and. that they are not in their circumſtances like the preſent. 
But when once it is determined that a mortgagee is an owner within 
the ſtatute of James, they wili be found to be the ſame in principle. 
Two caſes have been principally relied on at the bar; that for the de- 
fendant was Bryſon v. Wylle (1), and that for the plaintiff was Jarman 

v. Moollulon, 
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(1) Bryſon v. Wy/le, H. 24 Geo. 3. B. R. Cook's Bankrupt Laws, 234 and 1 Pul. 
/ $3. (. 2) -In rover for a dyer's plant. A verdict was found for che plain - 
lt, ſubject to the opinion of the Court upon this caſe : That one June, oy 
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v. Moolloton, ante p. 227, which laſt 2 ＋ to be a caſe of furniture, and 
was held not to be within the ſtatute of James. I am unable to perceive 
ir thoſe two caſes, or in Collins v. Forbes, ante p. 131, any difference in the 
rule of conſtiuction with reſpe to the ſtatute. They are caſes where the 
circumſtances to which the ſtatute was applicable lead the court to differ- 
ent concluſions : perhaps both of them were right; but it is ſufficient 
to ſay, that neither of them has any thing ia common with the preſent 
caſe : poſſibly they would not govern other caſes much nearer to them 
in circumſtances than this, 1 Bryſon v. Wylle, I can ſup- 
poſe that a dyer may be in poſſeſſion of a plant, without being the re- 
puted owner ; I can alſo ſuppoſe caſes where a truſtee for a married 
woman permitting the huſband to take poſſeſſion of the goods and chat- 
tels, and to become the reputed owner to all the world, may loſe thoſe 
| mc in conſequence, We cannot argue from the circumſtance of a 

yer being in poſſcfſion of a plant, and being the reputed owner, that 
therefore this furniture ſhall be liable to be taken by the aſſignees; nor 
from the furniture being protected in Jarman v. Woolloton, that the 
furniture ſhall alſo be protected here. As to the caſe of Collins v. 
Forbes, we perfectly agree in that deciſion : becauſe Kent, the carpenter 
who was to do the work, was not, at the time he became bankrupt, in 
poſſeſſion of the goods which were tying in the king's yard, and were 
in contemplation of law in the poſſeſhon of the true owner, whoever he 
was. It was well obſerved by Mr. Juſtice Buller in Walker v. Burnell, 
that queſtions on the 21 Jac. have much more of fact than of law in 


as 
. — 


being poſſeſſed of the dyer's plant, by an indenture dated April the 26th, 178 1, made 
between Fames Simpſon and the plaintiff, after reciting that the plaintiff in January, 
1780, fold to James Simpſon a plant, & c. for 16 5“. 6s, 6d, for which ſum Simpſon gave 
the plaintiff two promiſſory· notes, dated gth January, 1780, one for $2/. 135. 64. pay- 
able the 6th January, 1781, and the other for 82/. 14s. the remainder of the 4 
payable 6th fanuaty, 17823 and alſo reciting, that when the firft note became due 
it was inconvenient for him to pay the ſame, and that he promiſed, in conſideration 
of the ſaid notes being given up to him, to aſſign over the plant, &c. to the plain- 
tiff, to which the plaintiff agreed; it was witneſſed that as well in conſideration of 
the plaintiff 's delivering up the ſaid notes, as alſo 5s. to Simpſon, paid by the plain- 
tiff, Simpſon did aſſign and deliver to the plaintiff the ſaid plant, & c. to hold to the 
ſaid plaintiff, his executors, adminiſtrators, and aſſigns for ever. And alſo farther 
reciting, that ir had been agreed between the parties that the plaintiff ſhould let 
the ſaid plant to Simpſen for three years, from Lady-day, 1781, — ying the 
plaintiff 8/, $f 6d. fer annum for the uſe and occupation thereof, oblerving the 
covenants reſpecting the ſame (which were covenants from Simpſon for paying the rent 
quarterly, for keeping the plant in repair, and not aſſigning it without the conſent of 
the plaintiff) ; it was agreed that if V ſhould make default in any of the quar- 
terly payments, or in the performance of any of the other covenants, then the term 

ted ſhould ceaſe, and the ſaid Simpſon ſhould deliver the ſaid plant, &c. and it 
Lou be lawful for the plaintiff to take immediate poſſeſſion of * ſame. There 
is a memorandum that Simpſon had T the plaintiff into poſſeſſion, by the deliver- 
ing of one winch. That on the th July, 1783, a commiſſion of bankrupt iſſued 
againſt Simpſer, and the defendant was choſen affignee, who took poſſeſſion of the 
plant as part of the eſtate and effects of Simpſen.” The queſtion for the opinion 
of the Court was, Whether this caſe was within the ſtatute of 21 James 1. c. 19. 
f. 11? If not, the verdict to ſtand z but if it was, to be entered for the defendant. 
—Lord MaxsTIZTD. The law has ſaid, that a trader cannot mortgage his effects, 
and at the ſame time keep 7 Here he ſells and keeps poſſeſſion, and pays 
intereſt for the money. . If this contrivance were ſuffered, it would open a door to 
avoid the ſtatutes, and therefore it ought not to be allowed to prevail. But TIR, I. 
The caſe of a banker or a factor does not come up to the preſent ; for there by 
the courſe of trade they muſt have the goods of other people in their poſſeſſion, 
and therefore it does not hald out a falſe credit to the world, But none of thoſe 
exceptions apply,— Judgment for the defendant. g 
f the d 
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them. I beliede when once it is aſcertained whether the bankrupt was 
the reputed owner or not, there would he very little diſticulty in decid- 
ing. From that reputed ownerſhip falſe — 4 ariſes ; from that falſe 
credit ariſes the miſchief ; and to that miſchief the remedy of the 
ſtatute applies. This ſeems a fair and ſound conſtruction of the ſtatute ; 
and the preſent being confeſſediy a caſe of reputed ownerſhip, and the 
other terms of the eleventh ſection being incidental to reputed owner 
ſhip, we think the verdi& proper. 


Goods delivered over to a Factor after a ſecret Af of 
Bankruptcy. 
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A trader after a ſecret act of bankruptcy conſigned goods to a fac- Copland er af. 


tor, who agreed to advance money thereon, and accordingly accepted affignees of 
and — bills drawn on him by the trader; a commiſſion afterwards Ginger, a bank. 
againſt the trader on ſuch prior a& of bankruptcy, after which rupt, v. Stein 


iſſue 


the factor ſold the goods and received the money; and the Court held 4, Ea. Ter. 
that he was anſwerable to the affignees for the value of the goods. — 39 Geo. 3. B. R. 
In October, 1796, Mr. Macfarlane, as broker to the bankrupt, applied $ Ter. Rep. 199. 


to the defendants to advance a ſum of money upon the credit of a 
quantity of ſalt, which he offered to conſign to them as ſactors on ac- 
count of Ginger, which was then ſaid to be depoſited in a warehouſe 
rented by the bankrupt, and which had been configned to him by dif- 
ferent ſhips. To induce the defendants to advance the money, and to 
impreſs them with a belief that the quantity of ſalt was ſufficient to 
cover the ſum Macfarlane applied for, he delivered to them a paper 
in the handwriting of the bankrupt, and figned by him as a correct 
account of the ſalt according to the beſt of his knowledge and belief, 
making it appear to amount to 439 tons and 4 buſhels. After ſome 
communication between the parties, the defendants agreed to advance 
3550/, to the bankrupt on the conſignment of 350 tons of this ſalt to 
them for ſale on his account, upon his making a regular invoice thereof 
containing an authority fur ſuch ſale. In conſequence of this agree- 
ment — ara on the 24th of October, 1796, made out this in- 
voice; Invoice of 350 tons Liverpool ſalt, conſigned to Meſſrs. Stein, 
Smith, and Co. by Richard Ginger, to be ſold by them for his account. 
London, 24th of October, 1796, 350 tons Liverpool ſalt, in bulk, at 
131. 155.-48121. 10s. Errors excepted, Richard Ginger.” This in- 
voice was tranſmitted by the bankrupt to the defendants incloſed in the 
following letter, figned by the bankrupt ; ( Meſſrs. Sein, Smith, and 
Co. London, I beg leave to hand your invoice of 350 tons ſalt, which 
you will pleaſe to receive and diſpoſe of for my account, and paſs the 
NN to my credit. As I ſhall want money before the ſalt can be 
old, I will be obliged to you for acceptances of ſuch dates as can be 
agreed on; and I hereby promiſe to keep you free of advance” On 
the 29th of October, 1796, Macfarlane, as the bankrupt's broker, de- 
livered the key of the warehouſe in which the ſalt was de poſited to 
the defendants; and on the 31 of that month they advanced the bank- 
rupt by the bands of Macfarlane 1000). and they at the ſame time de- 
livered to him bills of exchange drawn by their houſe at Leith, and 
accepted by them to the amount of 2000/. more, which bills are as fol- 
lows : viz. two bills dated 29th October, at three months date, for 500/. 
each, and five other bills of the ſame date, 12 two months after, 
for 150/. 17 fl. 200l. 230. 2454. making in all 2000l. and the defendants 
on the 5th of November, 1796, accepted one other bill for the bank 
rupt, dated the 3 iſt of October, at three months, for 5 50. more, mak- 
ing the whole of their adyances and acceptances 35 50%. On the _ 
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of November, 1796, the defendants' clerk went to the warehouſe to 
look at the ſalt, when he found that there was not above one-fourth of 
the quantity mentioned in the invoice ; upon the defendants being in- 
formed of this, 7 was immediately made after the bankrupt to 

ciency, who not givirg the defendants the ſatisfac- 
tion they required, and they conceiving that a fraud had been practiſed 


on them by the bankrupt and Macfarlane, writs were iſſued againk 


them both at the ſuit of the defendants, upon which, they were arreſt. 
ed, and there was found upon Macfarlane the defendants' acceptance; 
to the amount of 1625/. which were given up; and the remainder 
were duly paid by the defendants, making their advances on the credit 
of the ſalt 1925/. On the 25th of Auguſt, 1796, Ginger committed an 
act of bankruptcy unknown to the defendants ; and he continued pub- 
licly in the management of his buſineſs until after the defendants ad. 
vanced him the money and bills before mentioned. On the 12th ot 
November, 1796, a commiſſion of bankrupt was awarded and iflued 
againſt Ginger, under which he was declared a bankrupt on the 18th of 
the ſame month, and his effects aſſigned to the plaintiffs. In purſuance 
of an agreement entered into by the attornies for both parties, the ſalt 
has been ſold, and confilted of 76 tons and a fraction, which netted 
upon ſale 8487. 16s. 114, which has been paid into the hands of the 
defendants for the uſe of thoſe who are entitled to it; AND THE 
QUESTION WAS, Whether the plaintiffs or defendants were entitled to that 
ſum? the verdict to be entered accordingly. The caſe was fully ar- 
ued. Lord KEN VON, Ch. J. A decifion in favour of the defendants 
in the preſent action, would be contrary to all the bank rupt laws, and to 
the — 4 that have been determined upon them, on the ground of re- 
lation back to the act of bankruptcy. The doctrine of relation obtains 
univerſally through all the bank rupt laws, except in the caſes that are 
particularly excepted; and this caſe does not come within either of 
thoſe exceptions. The argument of the defendants goes the length of 
aſſerting, that if a bankrupt after a ſecret act of bankruptcy ſell or 


mortgage his eſtate, ſuch ſale or mortgage will be valid. Ir is true that 


if no commiſſion be taken out for five years after the act of bankruptcy 
committed ſuch ſale would be good; there is a ſtatute (1) limitation in 
ſuch a caſe, but in no other caſe can ſuch a ſale be protected. In the 
preſent caſe the goods were delivered in October, 1796, but now it ” 
pears that the bankrupt by having committed a ſecret act of bank- 
ruptcy two months before, was incapacitated from diſpoſing of theſe 
goods to the prejudice of his creditors at large; this is a hard cafe on 
the part of the defendants, but we are compelled to decide againſt 
them by poſitive law, and can only ſay, ita lex ſcripta off. GRosE, J. 
The facts in this caſe are ſhortly et; the defendants after a ſecret 
act of bankruptcy committed by Ginger, received goods from the bank- 
rupt, and advanced money on them; a commiſhon of bankrupt was 
afterwards taken out; the goods were then ſold, and the money is in 
the hands of the defendants. And the queſtion is, Whether or not 
this money by law belongs to the aſſignees of the bankrupt ? In this 
caſe ſome propoſitions are clear; the goods, when they came into rhe 
hands of the defendants, belonged to the aflignees ; they were deliver- 
ed to them to be ſold on the bankrupt's account without the authority 
of the afſignees; in the hands of the defendants they were ſtill the 
goods of the aſſignees, unleſs there be any law to alter the property- 
After the goods were ſold, the produce of them belonged to the al- 
Ggnees, unleſs there be any law to warrant the defendants to ſell the 
goods without the authority of the owners, and when they had ſold 
them to put the money into their own pockets. As a mere naked caſe 
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between A, and B. unmixed with the fact of bankruptcy, the law is 
clear; for my goods in the hands of another I may maintain trover, 
and for the produce of them an action for money had and received, 
—The queſtion then is, Whether or not the law, either by poſitive 
words, or by the conſtruction put upon them, enables the defendants to 
retain this money againſt the aſſignees ? It is ſaid that they may re- 
tain the money; 1ſt, As factors; adly, On the true conſtruftion of the 
ſtat. 1 Jac. 1. c. 15. or on that of the 19 Geo. 2. c. 32. or on the con- 
ſtruction of both of them moulded together and confidered as one law. 
Firſt then, can the defendants retain this money as factors? As factors 
of whom ? of the bankrupt ; the goods were not his, but belonged to 
the aſſignees, and the defendants were not the factors of the aſſignees. If 
the 4 had received the mou before the bankruptcy of Ginger 
there might have been a lien, and this caſe would have been like that o 
Drinkwater v. Gcodwin ; = this caſe under the title FAcroR. ] But the 
preſent caſe is diſtinguiſhable from that; there the factor received the goods 
of the bankrupt before the act of bankruptcy, and when they belonged to 
the bankrupt: here the goods were received by the defendants from the 
bankrupt after the bankruptcy, when they belonged to the aſſignees; 
and I know of no caſe which gives a factor a lien on goods ſent to him by a 
perſon to whom the goods do not _ Then, ſecondly, is this a caſe 
within the ſtat. 1 Fac. 1. c. 15. which enafts, that no debtor of the 
bankrupt ſhall be endangered for the payment of his debt to a bankrupt 
before he ſhall underſtand or know that he is become a bankrupt ? Cer- 
tainly not. Here was no payment of any debt to the bankrupt ; the 
money advanced by the defendants was a loan to the bankrupt ; it was 
advanced after he became a bankrupt, and the defendants were in no 
wiſe his debtors, ſo that this caſe in no reſpects falls within the pro- 
viſo. Nor does the caſe come within the other ſtatute, 19 Geo. 2. c. 32. 
The proviſo in the ſtat. 1 Jac. 1. was made to protect debtors, this pro- 
viſo was introduced for the protection of creditors in reſpect of goods 
really and bond fide ſold to foch "bankrupt, in the uſual and 8 
courſe of trade and dealing, from the RI of ſuch money as ſuc 
creditors had really and bong fide, and in the uſual and ordinary courſe 
of trade and dealing received. In this caſe no goods were ſold to the 
bankrupt, nor was any money received by the defendants as creditors of 
the bankrupt; the goods were ſent to be fold by them, but were not 
ſold to them, and therefore this caſe does not come within this ſtatute. 
But then we are deſired to read the proviſo in the ſtat. 1 Fac. 1. after 
the recital in the ſtat. 19 Geo. 2. It is new to read a preamble or a 
recital in a ſubſequent ſtatute to explain a former act; and if the legiſ- 
lature had intended that it ſhould be ſo explained in this inſtance; a 
very few words in the latter ſtatute would — anſwered the purpoſe. 
Howe ver I will read the two together; the preamble in the 19 Geo. 2. 
is this: ** Whereas many perſons within the deſcription of and liable 
to the ſtatutes concerning bankrupts, frequently commit ſecret acts 
of bankruptcy unknown to their creditors and other perſons, with 
„ whom, in the courſe of trade, they have dealings and tranſactions, and 
* after the committing thereof continue to appear publicly, and carry 
« ontheir trade and dealings by buying and ſelling of goods and merchan- 
« dizes, drawing, accepting, and negociating bills of exchange, and pay- 
ing and receiving money on account thereof, in the uſual way of 
trade, and in the ſame open and public manner as if they were ſol- 
vent perſons, and had not become bankrupts z and whereas the per- 
* mitting ſach ſecret acts of bankruptcy, to avoid and defeat pay- 
ments really and bond fide made in the caſes and under the circum- 
* ſtances abovementioned, where the perſons receiving the ſame had 
not notice of, or were privy to, ſuch perſons having committed any 
** at of bankruptcy, will be a great diſcouragement to trade and com- 
* merce, and a prejudice to credit in general? then the proviſo in the 
Vor II. 3 fat. 
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ſtat. 1 Jac. 1. c. 18. is, „That no debtor of the bankrupt be hereby 
© endangered for the payment of his debt truly and bond fide, to any 
« ſuch bankrupt before ſuch time as he ſhall underſtand or know that 
« he is become a bankrupt,” But the anſwer to the argument derived 
from that mode of reading the ſtatutes is, that the ARG in this 
caſe were not debtors to the bankrupt; that it is not contended that 
the bankruptcy is to avoid or defeat auy payments made to the bauk- 
rupt for goods, or on the acceptances of bills of exchange; it is only 
contended that the bankrupicy is to veſt the property of the goods in 
the atlignees, and thereby avoid any right ſuppoſed to be veſted in the 
defendants by the bankrupt's ſelling theſe goods, and prevent the de- 
fendants having any lien upon them in conſequence f any act of the 
bankrupt after he became a bankrupt. LAWEKEN CE, J. of the ſame 
opinion,—Poſtea to the plaintiffs, 


Rights and Privileges of a Bankrupt. 


The creditors of a bankrupt entered into a deed of compoſition to re- 
ceive $5. in the pound in full diſcharge of their debts, and agreed to 


C. B. releaſe every thing beyond that to the bankrupt, and join in a petition 


to the chancellor to ſuperſede the commiſſion; one of the creditors 
having two diſtin debts due from the bankrupt, for one of which he 
held bills to the full amount, received his dividend of 8s. in the pound 
on both debts, and then recovered the full value of ſome of the bills ; 
held that the bankrupt was entitled to ſue for the money ſo obtained 
on the bills in an action for money had and received, —This was an 
action for money had and received; and the circumſtances were as fol- 
low. A commiſſion of bankrupt having iſſued againſt the plaintiff, and 
an aſſignment of his effects having been — under that commiſ- 
ſion, the creditors, of whom the defendant was one, entered into a deed 
of compoſition with the plaintiff, wherein, after reciting the commiſ- 
fion and aſſignment, they agreed to accept 85. in the pound “ upon the 
„ amount of their reſpective debts, and in full diſchar-e thereof,” to 
be ſecured by the promiſſory notes of three ſureties, and in confidera- 
tion thereof ** to releaſe and diſcharge the ſaid William Stock, his heirs, 
& executors, and adminiſtrators, eſtate and effects, of and from the 
« debts to them due and owing from him,“ and to join in a petition to 
ſuperſcde the commiſſion. The deed then went on with a general re- 
leaſe „of all actions, ſuits, debts, ſums of money, accounts, reckonings, 
% damages, claims, and demands whatſoever, both in law and equity ;” 
and relinquiſhed and gave up to the plaintiff, his exccutors, adminiltra- 
tors, and afligns, “ all and fingular the ſtock in trade, houſehold goods, 
« plate, china, linen, and furniture, book debts, and other debts and 
« — of money due, owing, or belonging to him, from any perſon 
« or perſons whomſuever, and all bonds, bills, notes, and other ſecuti- 
« ties for the ſame; and all other the eſtate and effects whatſoever of 
« the ſaid Miiliam Stock, whereof or wherein he the ſaid William Stock, 
« or any perſon or perſons in truſt for him or for his uſe, was or werc 
&« ſciſed, or poſſeſſed, or intereſted on the day of the date, and iſſuing 
« forth of the ſaid commiſſion, and on any day fince, and all bench: 


and advantage whatſoever to be made, had, or derived thereby or 


« therefrom.” At the time when this deed was executed the plaintiff 
was indebted to the defendant in two different ſums of money, on two 
different accounts, viz. 11137. 195. «4. and 11071. 5s. gd. for ſecuring 
the latter of which he had given the defendant bilis ta the full amount. 
The whole 222 1“. 45. tod. was proved, and a dividend of 8s. in thc 
pound received by the defendant on that ſum ; after which he called 
upon the acceptors of the bills and obtained on one of them 295. in 
the pound, and different ſums upon the others, conſidering man} wr 
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deed as a truſtee for the plaintiff, to the amount of all which he received 
above 125. in the pound on any of the dills, but retaining that ſum for 
which the preſent action was brought. EyRE, CH. J. This caſe has 
been argued on an analogy which does not in fact cxiſt ; viz. between 
the effect of this deed, and the proceedings under a commiffion of 
bankruptcy, though a commilſion happened to be the foundation of 
the agreement. A commitliun is a tranſaQtion between creditors only, 
the eſtate of the bankrupt is completely taken out of him, and he has 
no intereſt but in the actual ſurplus of that eſtate after all debts paid: 
here, on the other hand, the njolvent bad an interefl in every thing be- 
yond 85. in the pound. It is on the ground of unce tainty that the rule 
has been allowed to prevail, that a bill-holder may prove againſt every 
body who is a party to the bill, for until the dividends are aſcertained, 
it is impoſſible to know what ſatisfaction he will have. But bere a cer- 
tain liquidated ſim is given, and the creditor thinks it for bis interejt to con+ 
Sider the whole as the debt of the drawer, and to accept 8s in the pound as 
a ſalisfattion: this is the ſubſtance of the inſtrument ; by thts the debt 
is diſcharged and gone, and the cds are abſolutely releaſed. Suppoſe 
that the plaintiff had paid 20s. in the pound, there can be no doubt, 
but that he weuld have become the purchaler of the bills, and would 
be entitled to take hem out of the hands of the holder, and uſe them 
according to the relation in which he might ſtand to the acceptor. If 
it be ſo on payment of 20s. in the pound, can we diſtinguiſh the pre- 
ſent caſe from that? The creditor has thought fit to accept 8s. in the 
pound in lieu of 20s. and though this could not be pleaded on a parol 
agreement, yet on a deed it may, and the diſcharge is as effectual as if 
205. in money had been paid. BULLtk, J. Theſe were part of the 
bills which by agreement the defendant was to reſtore; they came in- 
to his hands from Sock, and were to be delivered back to him, on pay- 
ment of 8s. in the pound. Whether an agreement by parol to accept 
a ſmaller ſum in ſatisfaction of a larger can be pleaded or not, I do not 
know: it was formerly conſidered that it could not, and was ſo decided 
in Coke (x). I think, however, that there are ſome lute caſes ro the 
contrary, and one in particular in Lord Mangfelu's time, who ſaid, 
that if a party choſe to take a ſmaller ſum, why ſhould he not do it? 
There may be circumſtances under which ſuch an agreement might not 
only be fair but advantageous ; it may be of more importance to a man 
to take 10s. to-day, than 20s. to-morrow. Syppoſing (as we muſt), 
that theſe bills were drawn for value, until the acceptors pay them 
they are indebted to the drawer to their amount, and it Stock pay 85. 
in the pound in ſatisfaction of his debt, is he not to have the bills in 
order to recover from the acceptors? If indeed they were accommoda- 
tion bills only, then, unleſs they are to be delivered up to the paintiff, 
tie acceptors will be bound to pay, and will have an action againſt 
Sock, who will thus be called upon for more than 83. in the pound. 
Whichever way the caſe be ſtated, the defendant has received more 
than $s. in the pound. HEATH, J. A queſtion has been made whe- 
ther this action will lie for money had and received to the uſe of the 
plaintiff, Now what is a bill of exchange? It is nothing but an order 
on the drawee to pay ſo much out of the effects of the drawer in his 
hands, and the acceptance is evidence in law that the acceptor has ſuch 
effects; if therefore a perſon receives any thing out of thoſe effects, he 
receives hat belongs to the drewer w ho may recover it in this form of 
action. RooKe, J. of the ſame opinicn.—Poſtea to the plaintiff. 


1 — —_— 
— 


(1) Pinne/s caſe, 5 Co. 117. where it was held that payment of a leſſer ſum at 
the time and place mentioned in the condition cannot be a ſatisfaftion for a greater; 
but if paid before the day or at another place it may. Fide alſo Cumber v. Wane, 
Str. 426. See allo Fames v. David, ame vol. I. p. 223. and Lyns v. Bruce, ante 


vol, 1. p. 308. 
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Cox v. Kitchin, IT ſeems that a woman living apart from her huſband in a ſtate of 
Mic. Ter. adultery, is liable on her own contracts, though ſhe has no ſeparate 
39 Geo. 3. C. B. maintenance.—[ndebitatus aſſump/it, for 3 110 and delivered, and 
1 Ful. & By. work and labour done. Plea, general iſſue. On the trial of the cauſc 
338. it appeared, that the defendant was the wife of one Wells, who was then 
living, but that for the laſt four or five years ſhe had gone by the name 

of Kichin, having lived during that time as miſtreſs with a perſon of 

that name (1); that ſhe kept an hotel, and that the aftion was brought 

by the plaintiff as a carpenter, for materials found, and work done, in 

fitting up the hotel. The judge directed the jury, in caſe they ſhould 

be of opinion that the defendant was living in a ſtate of open adultery 

at the time of the contract made, to find a verdict for the plaintiff, for as 

the huſband under thoſe circumſtances would not then be liable, he 

thought that the wife muſt be liable herſelf. A verdi& was accordingly 

found for the plaintiff, þut no point was ſaved for the opinion of the 

Court. It was moved for a rule to ſhew cauſe, why the verdi& ſhould 

not be ſet aſide, and a new trial had on the authority of Gilcbriſt v. 

Brown, 4 T. R. 766. and p. 302. ante, BuLlLER, J. Where the judye 

at Mi Prius has thought fit to ſave a point, the Court has been in the 

habit of conſidering itſelf in the ſituation of a judge, at the time of the 

objeCtion raiſed. But this caſe comes before us without any point 

ſaved, and therefore we muſt look to the general juſtice of the caſe be- 

fore we interpoſe by granting a new trial; nor is it neceſſary that 

we ſhould nicely examine whether the defendant be ſtrictly liable in 

oint of law. The leading reported deciſion on the ſubject of grant- 

ing new trials is that of the Ducheſs of Mazarine (2). There can be 

no doubt but that was the caſe of a verdi& againſt law : yet the Court 

ſaid, that as the juſtice and conſcience of the caſe were clearly with the 

verdict, they would not interpoſe. Here it is perfectly clear, that the 

huſband was not liable; that point was ſolemnly decided in the court of 

King's Bench, in a caſe which was tried before me at Taunton (3); 

there it appeared that the wife had been turned out of doors by her 

huſband, and afterwards committed adultery, but before the cauſe of 

action accrued, had ceaſed to live in a ſtate of adultery, and had offered 

to return; and the Court held, that in conſequence of the woman hav- 

ing once gone off with an adulterer, the huſband was diſcharged for 

ever. Here, therefore, the huſband is not liable; and if the wife be 

not, the ſtands in a moſt miſerable condition, How is the to find the 

means of ſupporting herſelf ? How is ſhe to procure even a joint of meat 

for her daily ſubſiſtanpe? She can obtain no credit, unleſs ſhe be liable for 

her debt; her ſituation would be melancholy in the extreme. But 

whether ſhe be ſtrictly liable or not, it appears that ſhe has lived as a feme 

ſole ; that ſhe has repreſented herſelf as ſuch, and has obtained credit 

under that character. The defence therefore is diſhoneſt and uncon- 

ſcientious, aad on that ground J think that the Court ought not to in- 

terpoſe. HEATH, J. On the laſt point I agree with my brother Buller, 


(1) In Norweed v. Stevenſon, T. 11 & 12 Gee. 2. B. R. Bull. N P. 146. and in 
Hudſon v. Brent, ſittings after Hil. T. 26 Geo. 3. coram Lord Mansfield, E/. N. P. 
124. it was held that, if a man'cobabits with a woman, allows her to aſſume his 
name, and paſſes her to the world as his wife, though in fact he is not married to 
her, yet he is liable to her contracts for neceſſaries. N | 

80 x St. 116. 2 Kull. 646. | 

3) Getier v. Hancock, 6 T. R. 603. and p. 291 ante, 


vl. 
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viz. that as the defendant has lived and contracted as a ſeme ſole, the 
ought to be liable for her debts. Rookk, J. of the ſame opinion.— 
Rule refuſed. 

If the huſband reſide abroad, and the wife trade and obtain credit in De Gaillon 8. 
this country as a feme ſole, the is liable for her own debts (1). — [ndebitatus ViQtoire Harel 
aſſump/it. The declaration contained the common money counts. Plea : L. Aisle, 

That the defendant, before and at the time of the making the ſaid ſe- 3 c. 
veral promiſes and undertakings in the ſaid declaration mentioned, was 1% & Boſ. 
and from thence hitherto hath been, and ſtill is, the wife of, and mar- 7 5 . 
ried to, one Jobn Martin Hare L' Aigle, and which ſaid J. M. H. I Aigle 57. 
is now living, to wit, at Weſtminfler, &c. Replication: That before and 
at the time of making the faid ſeveral — and undertakings in the 
ſaid declaration mentioned, and from thence hitherto, the ſaid John Mar- 
tin Harel L' Aigle lived and reſided in parts beyond the ſeas out of this 
kingdom, to wit, at Hamburgh ; and that during all that time the faid 
Vifloire Harel L' Aigle lived in this kingdom, ſeparate and apart from 
the ſaid Jobn Martin Harel L' Aigle, and followed and carried on the 
trade and buſineſs of a merchant as a ſingle woman, and a ſole trader, 
to wit, at Weſtminſter, &c. aud that the plaintiff did not give any credit 
to the ſaid Jobn Martin Harel L' Aigle, but traded and dealt with the 
ſaid Fifowe Harel as a feme fole, and on her ſole credit; and that the 
ſaid Vidloire Harel made the ſaid ſeveral promiſes and undertakings in 
the ſaid declaration mentioned as ſuch feme ſole as aforeſaid. And this, 
&c. wherefore, &c. To this there was a general demurrer and joinder. 
BULLER, J. In Lady Belknap's caſe (2), the huſband was baniſhed, 
but it is not ſtated whether he was baniſhed for one year, or for five years, 
or for life (3); it was held ſufficient that he was in baniſhment at the 
time when Lady Bellnap's contract was made; and I can ſee but one 
— on which the caſe could have been decided; viz. that the rights 
nown to exiſt in law between huſband and wife were not interfered 
with, by allowing the wife to be taken in execution : as the huſband was 
baniſhed (though it be not ſtated whether for life or not), the matrimo- 
nial rights during his baniſhment were at leaſt ſuſpended. In later 
times the caſes have gone further. In Sparrow v. Carruthers (4), it 
was ſhewn in anſwer to evidence of coverture that the huſband was 
tranſported for ſeven years only, and after that time was expired he had 
a right to return, and demand the comfort of his wife, even if ſhe were 
in gaol; yet the huſband being abroad and not capable of enjoying the 
matrimonial rights, it was held that the diſability of the wife was ſuſ- 
pended. In thoſe caſes the huſband was ſent out of the country for his 
crimes, whereas here the huſband has voluntarily abandoned his wife, 
and, for any thing that appears, never was in England, and perhaps 
never may come here. e wife has traded as a ſeme ſole, has obtained 
credit as ſuch, and ought to be liable for her debts. HEATH, J. and 
Roox, J. of the ſame opinion.—Judgment for the plaintiff, 


(1) Vide ante, p. 308. 

(2) 2 Hen. 4. 7. a. Vide alſo the caſe of Lady Maltravers, 10 Ed. 3. 53. Sybell 
Belknafi's caſe, 1 Hen. 4. 1. a. Margery Weyland's caſe, 29 Ed. 1. Ryley. Plac. 
Parl. 66. Deerley v. Ducheſs of Maz.arine, Salk. 116. and 646. Ld. Raym. 147. 
S. C. Comb, 402. S. C. and Counteſs of Portland v. Prodgers, 2 Vern. 104. 

(3) appears by the Year Book, 1 Hen. 4. 1. a. that Belknof: was baniſh-d to 
Galcony, there to remain till he obtained the king's favour 3 which Sir Edward 
Cote conſiders as a baniſhment for ever. Co. Lit. I77. a. and adds, that if the huſ- 
band by act of parliament have judgment to be baniſhed but for a time, which ſome 
call relegation, that is no civil death. Vid. tam. Hargreve's note, 209. 

(4) Cited in Lean v. Shun, 2 El. 1197, and in Corbett v Poelnitzy 1 T. R. 7. 
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CERTIORART. 


The s Go. 2. c. 19. f. 2. requiring the party removing a conviction 
by a magiſtrate into B. R. to enter into a recognizance with two ſureties 
in 50f. conditioned to proſecute the writ with effect, &c. is not complicd 
with by the party and his two ſureties entering into a recognixance in 
251. each, but it muſt be in the entire ſum of 50/.—The defendant had 
been convicted for uſing engines to kill game under the 5 Arn. c. 14.; 
the zd ſection of which provides, that the proceedings ſhall not be re- 
moved by cerizorari, unleſs the party convicted ſhall before the allow. 
ance of ſuch certiorari become bound to the proſecutor in 504. with ſuch 
fufficient ſureties as the convicting magiſtrate ſhall think fit, with con- 
dition to pay to the proſecutor within fourteen days after ſuch convic- 
tion, or proc cdendo granted, his full cofts, &, The defendant intending 
to remove the conviction into this Court by certiorari, obtained the writ 
haſt term returnable immediately, and entered into a recognizance with 
two faretics, each in 28. before another magiſtrate, and delivered ſuch 
recognizance with the cer/orar; to the magiſtrate who had convicted 
him (1). Tux Cob r were clearly of opinion, that there ought to have 
been a ſingle recognizance of the defendant and two ſureties in $0/. and 
that the recognizance taken in 25/. each was not a ſufficient compliance 
with the act of parliament. IT was THEN CONTENDED, that the 
writ was fundtus officio, and no further proceedings could be had upon it, 
and that no other writ could now be ſued our, as the time was expired, 
which is hx months after the conviction, by 13 Ges. 2. c. 18. f. 5. SED 
PER CURTAM, The writ of certzorar: itſelf was properly iſſued, but we 
cannot proceed upon it till it has been regularly returned to us; and the 
party ſuing out the writ has no right to call upon the magiſtrate to allow 
and return it, until he has entered into a proper recognizance ſuch as 
the ſtatute requires, Here it appears that no ſuch recognizance has been 
entered into, and therefore we cannot compel the magifrate to make a 
return to the writ, We cannot however quaſh the writ or take any 
further notice of it till it has been properly allowed and returned. 
Rule difcharged. On a ſubſequent day, a recognizance purſuant to the 
ſtatute of the 5 Geo. 2. c. 19. f. 2. was entered into, and returned with 
the conviction into this Court. 


CUSTOM, 


It ſeems that a cuſtom for the homage to aſſeſs a compenſation in lieu 
of 2 heriot, to be paid by an in-coming copyholder on turrender or 
alicnation, is not good. —Replevin of a cow. Avowries. iſt, For that 
the ſaid cow at the time of taking the ſame, was the property of the de- 
fendant. 2d, For that the place in which, &c. was paicel of a certain 
tenement, fituate in the townſhip and manor of Marſden, and held of 
that mauor, of which manor the defendant at the time of the taking 


— —ͤ—“ͤ — 


(1) This method was taken with a view to comply with the requiſites of the 
5 Ges. 2. c. 19. ſ. 2. which enacts „ that no certiorari ſhall be allowed to re- 
move any judgment or order un afifteals to ſeſſions), unleſs the party proſecuting 
ſuch certiorari, before the allowance thereof, ſhall enter into a recognizance with 
ſufficient ſureties beſo e a juſtice of the peace of the county or place, or before the 
juſtices at their quarter · ſeſſions where ſuch judgment or order ſhall have been given, 
or before one of the judges of B. R. in the ſum of 5300. with condition to profecute 
the ſame at his own coſts with effect, &c. 


was 
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- was lord, and becauſe a heriot, that is to ſay, the beſt beaſt of the plain» 
tiff, was due, and not delivered to the defendant for the ſaid tenement, 
the defendant well avowed, &c. zd, For that the place in which, &c. 
was parcel of a certain cuſtomary tenement ſituate in the townthip and 
manor of Marſden, within which manor from time whereof, &c. there 
had been divers cuſtomary tenements demiſed and demiſeable by copy of 
the court rolls of the manor, by the lord of the manor and his ſteward 
for the time being, to any perſons willing to take the ſame in fee-fimple, 
or other wile at the will of the lord according to the cuſtom of the manor z 
and that within the manor, there was a certain ancient cuſtom, that the 
lord had been uſed and accuſtomed to tate and have, upon the admiſſion of 
every cuſtomary tenant of the manor, to every ſuch cuſtomary tenement to 
which ſech tenant had been admitted, upon the ſurrender or alienation 
of any former tenant of ſuch cuſtomary tenement, the e chaite!, alive 
or dead, of ſuch tenant ſo admitted, for and in the name of a beriet; that 
the tenement of which the place in which, &c. was parcel, was from 
time whereof, &c. parcel of the ſaid manor, and a cuſtomary tenemeat ; 
thet the defendant was lord of the manor ; that in 1786, one J. H. had 
been admitted tenant of the faid cuſtomary tenement; that in 1792, 
7. H. ſurrendered into the hands of the defendant to the uſe of the 
plaintiff and his heirs ; that the plaintiff was admitted and entered, ud 
was ſtill ſeized thereof ; and becauſe at the time when he was fo admit- 
red, and from thence until and at the ſame time when, &c. he was poſ- 
ſeſſed of the ſaid cow as of his own proper cow, the defendant well 
avowed the taking the ſaid cow as the befl living chattel at the time of the 
plaintiff's admiſſion, for and in the name of a heriot ; and this, &c. 
wherefore, &c. 4th, The ſame as the laſt, only ſtating the cuſtom for 
the landlord to take “ the beſt beaſt, inſtead of “ the beſt chattel alive 
or dead.” Pleas in bar. 1ſt, Iſſue on the firſt avowry. 2d, That the 
heriot was not due as alleged in the ſecond avowry, and iſſue thereon. 
34, Traverſe of the cuſtom in the third avowry. 4th, Traverſe of the 
cuſtom in the laſt avowry. th, That in the ſaid manor in the third 
avowry menticned there had bcen from time whereof, &c. a certain other 
ancient cuſtom, that is to ſay, that at the court baron of the lord of the 
ſaid manor for the time being, held in and for the ſaid manor, the Lo- 
mage of the ſaid court baron from time whereof, &c. bad ben uſed ard 
accuflomed to aſſeſs upon their vaths a reaſonable ſum «of money to be paid 
xpon the admiſſion of every cujtomary tenant, is any cuſtomary tenement 10 
which ſuch tenant bad been admitted, upon the ſurrender or alienation of 
any former tenant, after ſuch his admitſion, in lien of fuch heriot by :he 
ſaid cuſtom in the ſaid avowry claimed, and which fame ſum of money 
ſo aſſeſſed ought to be paid to the lord of the manor by ſuch cuſtomary 
renant, and ought to be accepted by ſuch lord in lieu of ſuch hertot by 
the ſaid cuſtom in the ſaid avowry claimed. 6th, To the laſt avowry 
the ſame cuſtom as in the preceding plea. 9th, To the third avowry, 
that within the ſaid manor there was another cuſtom that every cuſtom- 
ary tenant upon his admitfion thould pay to the iord, in lieu of fuch he- 
riot by the ſaid avowry claimed, ſuch reaſonable ſum of money as 
ſhould be agreed upon between ſuch lord and cuftomary tenant z and it 
they ſhould difagree about the ſame, then ſuch reaſonable ſam as fuld 
be aſſeſſed by the court baron at the homage ; and that when the ſaid ſum 
of money fo agreed upon or aſſeſſed had remained unpaid after reaſonable 
requeſt and demand, the lord of the manor for the time being, from 
time whereof, &c. had been uſed and accuſtomed to take a reatonad!c 
diſtreſs for the ſame. 8th, The ſame plea to the laſt avowry. Replica- 
tion rendering iſſue on the traverſes in the third and fourth pleas, and 
demurring to the fifth, ſixth, ſeventh, and eighth. Rejoinder joining in 
iſſue and demurrer. EvRE, Cu. J. The landlord pleads a cuſtom to 
have the beſt live or dead chattel as a heriot ; the tenant anſwers that 
he is not entitled to the beſt live or dead chatte!, but to a ſum of money 
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denial of the cuſtom that the 
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by way of compenſation. This is pleaded two ways, firſt, as a ſum of 
money to be aſſeſſed abſolutely by the homage ; ſecondly, as a ſum to be 
agreed upon by the landlord and tenant, and on failure of an agreement 
then to be aſſeſſed by the — Either of theſe pleas is an abſolute 

ord ſhould have the beſt live or dead 
chattel. This compenſation is pleaded to be in lieu of a heriot ; but 
fince it is ſtated not to depend upon the will either of lord or tenant, 
but to take place in all caſes, it cannot be in lieu ; it ought therefore to 
have been ſtated in the name of a heriot, and as an inducement to a tra- 
verſe. If the plaintiff had ſaid, true there is ſuch a cuſtom, but if the 
tenant prefer to pay a ſum of money in lieu, then he ſhall pay ſuch a 
ſum as the parties ſhall agree upon, that would have been a modification 
of the cuſtom, and the money would have come in lieu of the original 
right of the landlord, but here the origininal right is ſtated in two con - 
tradiftory wa (1). BuLLER, J. I am not quite clear that the cuſtoms 
ſtated on theſe pleas may not ſtand together, as well as thoſe in Kenchin 
v. Knight (2). No anſwer, . been given to the argument ad- 
vanced againſt the goodneſs of the cuſtom ſer up by the pleas in bar, 
viz. that there is no rule to direct the jury in aſſeſſing the amount of the 
compenſation. I think the cuſtom bad. HEATRH, J. All the members 
of hs homage are liable to pay this compenſation, and are therefore in- 
tereſted in the aſſeſſment. Suppoſe a cuſtom that the pariſhioners of a 
certain pariſh ſhould aſſeſs a compenſation to be paid to the rector in lieu 
of tithes ; it would be void as unreaſonable and uncertain. Rooke, J. 
J have not the ſame difficulty with reſpe& to the cuſtom. A heriot 
is not due of common right as tithes are, but is the mere creature of 
cuſtom. The lord has no right but by cuſtom, which is the life of 
copyhold. This is a claim of the firſt impreſſion, for the lord does not 
claim from the out-going tenant, but from the in-coming tenant, who is 
to have his beſt beaſt taken from him ; and yet I conceive that it may 
be good and reaſonable that the in-coming tenant ſhould pay ſuch a ſum 
of money by way of acknowledgment to the landlord, as the homage 
mall aſſeſs. However, I incline to think, that the plea in bar is not 
well pleaded. The Court ſaid, that as they were all of opinion, though 
on different grounds, that the demurrer muſt prevail, they ſhould give 
— Judgment for the defendant. 


_— 


(1) Vide Pland v. Meſely, cit. 9. Ref. 58. Sooner v. Day et al. Cro, Car. 437 
and Murgatroid v. Law, Carth. 117. 
(2) 1 Bl, 49. 1 Will. 253. B. R. 
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